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I. Introduction

[1] A summary of my decision concerning the Application of Susan Riddell Rose Respecting
Costs(the "Rose Costs Application'*) was given orally on Wednesday, August 26,2020 from
the bench. I advised the parties that I expected to issue written reasons. The detailed reasons and
conclusions are provided below. Ifthere are any discrepancies between the oral reasons provided
and this written decision, this written decision takes precedence.

[2]
PricewaterhouseCoopers Inc, LIT("PWC Inc")states that it is acting in this litigation in
its capacity as the Trustee in Bankruptcy(the "Trustee")of Sequoia Resources Corp("SRC"),
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and not in its personal capacity. SRC formerly operated under the name ofPerpetual Energy
Operating Corp("PEOC"). The Trustee is represented by an individual, who is a Senior Vice
President ofPWC Inc.

[3]
PEOC is one ofa number ofentities within the corporate group under Perpetual Energy
Inc("PEI")(collectively, the "Perpetual Group").PEOC was the trustee to a trust named the
Perpetual Operating Trust("POT").POT was established under an indenture(the"POT Trust
Indenture").

[4]
As part ofthe underlying series oftransactions,PEOC resigned as the trustee ofPOT,
and was replaced by another wholly-owned subsidiary ofPEL

[5]
PEI is the beneficiary to various oil and gas properties, licences and permits (collectively,
the"POT Assets")under the POT Trust Indenture. POT administered the beneficial interest in
the POT Assets, subject to the POT Trust Indenture.

[6]
A sales process and negotiation occurred in 2016 between the Kailas Capital Corp
("KaUas Capital") and PEL The substance ofthe negotiation between these two corporations
and their respective affiliates involved the transfer ofownership and control of certain oil and
gas assets(the "Goodyear Assets") firom the Perpetual Group to 1986114 Alberta Inc
("198Co"). This transfer ofthe Goodyear Assets was effected through a sale ofshares. The
Goodyear Assets were a subset ofthe POT Assets.

[7]
There were a number ofsteps underlying the disputed transaction, including the
combination ofthe legal and beneficial ownership ofthe Goodyear Assets within PEOC,the
transfer ofthe PEOC shares fi*om PEI to 198Co (the"PEOC Share Transaction"), the
resignation ofMs. Susan Riddell Rose("Ms. Rose")as a director ofPEOC,and PEOC's change
ofname from "Perpetual Energy Operating Corp" to "Sequoia Resources Corp"(collectively, the
"Aggregate Transaction").

[8]
PEI is a widely-held public corporation. Prior to the PEOC Share Transaction,PEOC was
a wholly-owned subsidiary ofPEL The defendant, Ms.Rose, was one ofseveral directors on the
board ofPEL

[9]
The above-mentioned combination ofthe legal and beneficial ownership ofthe Goodyear
Assets within PEOC occurred immediately before the PEOC Share Transaction. The legal
ownership ofthe Goodyear Assets was already held by PEOC. The beneficial ownership ofthe
Goodyear Assets was shifted firom POT to PEOC in order to effect the desired combination(the
"Asset Transaction").

[10] 198Co is a wholly owned subsidiary of Kailas Capital. The voting shares of Kailas
Capital were owned 50% by Mr. Wang and 50% by Mr. Yang. Those two individuals were the
only directors ofKailas Capital, and they were also the principals of 198Co (collectively, the
"198CO Principals").

[11] In PricewaterhouseCoopersInc v PerpetualEnergy Inc,2020 ABQB 6 at para 55 [the
''PWC QB Reasons''], I inferred that each of Mr. Wang and Mr. Yang was at arm's length with
all members ofthe Perpetual Group and Ms. Rose. There was no evidence that the 198Co
Principals were acting in concert with either the Perpetual Group or with Ms. Rose. Further,
there was no evidence that the 198Co Principals were related to the Perpetual Group or Ms.
Rose, or that they were, as a question offact, dealing with each other on a non-arm's length
basis.
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[12] After the PEOC Share Transaction, the 198Co Principals also became the principals of
Sequoia(formerly PEOC)(collectively, the "Sequoia Principals").
[13] PWC Inc filed a Statement ofClaim against Ms. Rose and others on August 2,2018(the
"August 2018 SOC"). The August 2018 SOC advanced a number of allegations against Ms.
Rose,including:(i)that she benefitted personally from the Asset Transaction;(ii) that the Asset
Transaction was clearly not in the best interests ofPEOC,thus amounting to oppression or
prejudice; and (iii) that Ms. Rose caused 198Co to agree to a Resignation and Mutual Release,
dated October 1,2016(the "Release"),(collectively, the "Action").
[14]

Ms. Rose was successful in her defence ofthe Action. As a result ofthat success, Ms.

Rose is seeking costs. She is also seeking an order directing that PWC Inc be personally liable
for any costs awarded to her.
[15] PWC Inc concedes that Ms. Rose is entitled to costs. However,it states that she is only
entitled to Schedule C costs, taxable in the normal course.
II. The issues

[16]

The issues before me relate to:(i)the scale ofcosts; and (ii)PWC Inc*s personal liability.

[17] Concerning the scale ofcosts issue, the specific question is whether Ms. Rose should be
awarded costs:(i) on a solicitor-and-own-client basis;(ii) on a solicitor-client basis; or (iii) on a
party-party basis.

[18] Concerning the PWC Inc liability issue, the specific question is whether that entity should
be personally liable for the costs, rather than have costs payable by the Estate of Sequoia
Resources Corp (the "Sequoia Estate").
III.The law of costs
A. General comments

[19] Typically, costs are assessed on a pay-as-you-go basis, and are payable forthwith: Rule
10.29 ofthe Alberta Rules ofCourt, Alta Reg 124/2010(the "Rules"); see also Enviro Trace Ltd
vSheichuk,2015 ABQB 28 at para 9; and VAS v Grace, 2014 ABQB 268 at paras 3 and 10;
and William A Stevenson and Jean E Cote,Alberta Civil Procedure Handbook,2020 ed

(Edmonton: Juriliber, 2020)vol 1 at 10-37[Stevenson & Cote 2020]. Ms. Rose was successful in
responding to the extraordinary claims made against her. As a result, she is entitled to an award
of costs.

[20] The Court has wide discretion to award costs. The discretion extends to awarding "any
amount that the Court considers to be appropriate in the circumstances, including...an
indemnity to a party for that party's lawyer's charges": Re Estate ofMontgomery,2019 ABQB
833 at para 15[Montgomery], Rule 10.31(1); Court ofQueens Bench Act, RSA 2000, c. C-31, s.
2\;Lameman v Alberta,2011 ABQB 532 at para 6,leave to appeal refused 2011 ABQB 724.
The Rules and prior decisions are to be used only as guidelines: 269335 Alberta Ltd v Starlite
Investments Ltd, 1987 CanLII 3391(ABQB)at para 5 [Starlite].
B. Rules of Court

[21] The Rules set out the guidance regarding the exercise ofthe Court's discretion in
awarding costs. The Rules state that a "successfiil party to an application, a proceeding or an
action is entitled to a costs award against the unsuccessful party, and the unsuccessful party must
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pay the costs forthwith": Rules 10.29-10.33. The Rules are premised on the assumption that the
unsuccessful party has the economic capacity to pay.
[22] In deciding whether to impose, deny or vary an amount in a costs award,the Court may
consider, among other factors:"(a)the conduct ofa party that was unnecessary or that
unnecessarily lengthened or delayed the action or any stage or step ofthe action...(d)whether
any application, proceeding or step in an action was unnecessary, improper or a mistake": Rules
10.33(2)(a) and (d).
C. Categories of costs

[23] Where costs are warranted, the Court tends to look at three types or categories ofawards:
Re Canada North Group Inc(Companies* Creditors Arrangement Act),2020 ABQB 12 at
paras 12 to 15[Canada North\, see also R&R Consittum Inc v Talbot, 2019 ABQB 275 at para
41, citing Trizec Equities Ltd v Ellis-Don ManagementServices Ltd, 1999 ABQB 801 at para
19.1 sununarize these cost categories as follows:
(i) Solicitor-and-own-client costs: where this category ofcosts is applied, the
successful party receives full indemnity for their legal fees and proper
disbursements;

(ii) Solicitor-client costs: where this category of costs is applied, the successful
party receives reasonable legal fees and disbursements, which amounts to less
than full indemnification; and

(iii) Party-party costs: where this category of costs is applied, the successful party
typically references Schedule C ofthe Rules.
[24] Ultimately, the individual circumstances of each case best inform the exercise ofjudicial
discretion: Canada North at paras 12 to 15; see also Weatherford Canada Partnership vAddie,
2018 ABQB 571 at paras 54-57, affd 2019 ABCA 92[Weatherford]; md McAllister v Calgary
(City), 2018 ABQB 999. This Court confirmed that the obligation to compensate the wrongfully
accused party in costs may stem fi-om the reputational and personal impact of serious and
unfounded allegations: Northland MaterialHandling Inc v Parkland(County),2012 ABQB
586 at para 13.
D. The scale of costs

1. Solicitor-and-own-client (full indemnity) costs

[25] Instances where solicitor-and-own-client (full indemnity) costs should be awarded
include:(i) where justice can only be done by indemnification;(ii) where there was no serious
issue offact or law that required the proceedings; or (iii) where a party delays or protracts the
litigation (including where the party requires proof offacts that should have been admitted):
Montgomery at para 16; Weatherford at para 26, citing Stagg v Condominium Plan 882-2999,
2013 ABQB 6^A;Primrose Drilling Ventures Ltd v AmethystPetroleums Ltd,[2008] AWLD
2311(QB)at para 8, afPd 2008 ABQB 462, afPd 2009 ABCA 259; Hamilton v Open Window
Bakery Ltd, 2004 SCC 9 at para 26;Pillar Resource Services Inc v PrimeWestEnergy Inc,
2017 ABCA 19 at paras 8 and 123-126. The list ofcategories ofconduct that are serious enough
to warrant solicitor-client costs is not closed: Montgomery at para 71;Paniccia Estate v Toal,
2012 ABCA 397 at para 135.
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[26]

While this cost category is not closed, an award ofsolicitor-and-own-client costs "is

virtually unheard ofexcept where provided by contract": Manson Insulation Products Ltd v
Crossroads C&IDistributors,2019 ABQB 684 at paras 548[Manson Insulation]; Condo
Corporation No 0410106 v Medicine Hat(City), 2020 ABCA 43 at para 4; Goldstick Estates
(Re),2019 ABCA 508 at para 25;Luft v Taylor,Zinkhofer & Conway,2017 ABCA 228 at
paras 77 and 78 [Luft];Envacon Inc v 829693 Alberta Ltd,2018 ABCA 313 at para 69;
Weatherford Canada Partnership v Artemis Kautschuk und Kunstoff-Technik GmbH,2019
ABCA 92 at para 14[Appeal Weatherford]. In particular, costs awarded on this basis will be

available only ifone ofthe successfiil litigation parties identifies a contractual foundation for full
indemnification.

[27] In this case, there is no evidence ofa relevant contract, so that factor is not available to
justify an award ofcosts on a solicitor-and-own-client basis. However, as stated above this
category of costs is not closed. In one case,this Court held that full indemnity for legal costs was
justified in order to discourage allegations ofbias and dishonesty where no reasonable basis
existed to support such allegations: College ofPhysicians & Surgeons(Alberta) v H(J),2009
ABQB 48 at paras 46-49, cited in Weatherford at para 29.
2. Solicitor-client costs

[28] The award ofsolicitor-client costs is more common than an award of"solicitor-and-ownclient costs". Solicitor-client costs are awarded in circumstances where the successful party

should receive reasonable legal fees and disbursements because the situation warrants an award
that is less than full indemnification: Canada North at para 12.

[29] This award equates to an amount of"reasonable fees and disbursements", but no "frills or
extras ... which should not be fairly passed on to [xmsuccessful litigants]....": Manson Insulation

at para 549; Luft at para 77. Solicitor-client costs only apply to litigation expenses that arise
from the litigation in question: Appeal Weatherford at para 14.

[30] Solicitor-client costs awards are also rare. They "... must be based on a finding of
intentional misconduct during the litigation"(emphasis in original): Manson Insulation at para

550;Appeal Weatherford at para 14. The kinds of misconduct that attract this level of award
have been described as "... reprehensible, egregious, scandalous or outrageous ...": Manson
Insulation at para 550; and Twinn v Twinn,2017 ABCA 419 at para 25.

[31] The Alberta Court of Appeal has identified a number offactors which favour an award of
solicitor-client costs: see Secure 2013 Group Inc v Tiger Calcium ServicesInc,2018 ABCA

110 at para 15[Secure 2013 Group];see also FIC Real Estate Fund Ltd v Phoenix Land
Ventures Ltd,2016 ABCA 303. lliose factors include:(i)blameworthiness in the conduct ofthe
litigation;(ii) when justice can only be done by a complete indemnification for costs;(iii) when
there was evidence fhat the plaintiff hindered, delayed or confused the litigation, there was no
serious issue offact or law which required lengthy, expensive proceedings, when the
misconducting party was "contemptuous" ofthe aggrieved party in forcing that aggrieved party
to exhaust legal proceedings to obtain that which was obviously his;(iv) when there has been an
attempt to delay, deceive and defeat justice, imposed the requirement to prove facts that should
have been admitted, thus prolonging the trial, unnecessary adjournments, concealing material
documents and failing to produce material documents in a timely fashion;(v)positive
misconduct, where others should be deterred from like conduct and the party should be penalized
beyond the ordinary order of costs;(vi) litigants found to be acting fraudulently and in breach of
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trast;(vii) fraudulent conduct including inducing a breach of contract and presenting a deceptive
statement of accounts to the court at trial; and (viii) an attempt to delay or hinder proceedings,
deceive or defeatjustice, fraud or untrue or scandalous charges:Secure 2013 Group at para 15.
As an aside, I note that a number ofthe solicitor-client cost factors identified by the Alberta
Court of Appeal overlap with solicitor-and-own-client cost factors that the appellate court has
touched on in the past.
3. Party-party costs

[32] Party-party costs are awarded by reference to Schedule C ofthe Rules. Schedule C was
recently amended, effective May 1,2020. Subject to agreement or court order to the contrary, the
new Schedule C rules apply to all assessable items whether the activity described in the item
occurred before or after fiie May 1,2020 date.
[33]

Prior to the amendment of Schedule C,the Court addressed its long-standing deficiencies

through enhancements. Those adjustments included one or more ofthe following:(i) a multiplier
against the applicable column;(ii) an inflationary adjustment;(iii) an extra lump sum amount; or
(iv)a modifier based on a percentage ofactual legal costs: Canada North at para 12.

[34] The Trustee conceded that an award of costs calculated by reference to Schedule C was
available to Ms. Rose in this case. In my view, that concession sets the floor amount.
E. Jurisdiction to award costs against non-parties

[35] Common law courts have the jurisdiction to award costs against non-parties on the basis
that they were the "promoter" ofthe unsuccessful litigation: 20th Century Television &
Appliances Ltd v Midnapore Property Investments Ltd,[1992]2 WWR 403(ABCA)at para 2
[20th Century]', see also Perry vPerry,[1917]3 WWR 315(Man KB), afPd [1918] 2 WWR
485(Man CA); Curry v Davison (1922), 23 OWN 3(Div Ct); Marchiori v Fewster, 30 BCR
251 (CA), affd (1922),63 SCR 342.

[36] The Courts have stated that when "[t]he real litigant who puts up a man ofstraw in whose
name the litigation is carried on in order to avoid liability on the part ofthe real litigant for costs
may,on dismissal ofthe claim, be cited by notice to appear and show cause and may thereupon
be ordered in a proper case to pay the costs ofthe opposite party even when the nominal litigant
had a legal status similar to that ofthe real litigant to instate the proceedings": Starlite at para 6,
citing: Sturmer v Beaverton, 3 OWN 333(HC), afPd 25 OLR 566(Div Ct) at 577; The Queen v
Greene(1843),4 QB 646(Eng KB); Oasis HotelLtd v Zurich Insurance Co,[1981]5 WWR
24(BCCA)at 28; and see also Young v Young,[1993]4 SCR 3 at para 269; Jones v Green,
[1995] AWLD 1164(QB)at paras 17-20. And see Riddoch v Anderson (December 2,1991),
Windsor 1379/86(Ont Gen Div);David v PilotInsurance Co(1991),49 CPC(2d)282(Ont
Gen Div), affd on other grounds(1994),24 CCLI(2d)69(ONCA);Florence v Canada(Air
Transport Committee),42 CCLI 9(Fed TD); Mitt v Henriksson [1968], 1 OR 373(HC); Witt v
Sax(1980),22 AR 249(CA)at 254-55; 358427Alberta Inc v Monenco Advisory Services Ltd,
1998 ABQB 16 at para 33.

[37] This rule has been applied in cases involving insolvency. In one particular case, the
Alberta Court of Appeal awarded costs against a receiver-manager: 20th Century at paras 2-3. In
that case, the appellate Court stated the following:

[2]
Exposure to possible liability for costs on the part ofa private receiver has
been the subject ofsurprisingly little comment on both case law and text
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authority. Nonetheless the general power ofthe court to award costs against the
real promoter oflitigation, although unnamed as a party to it, seems clear. The
power was inherent in the Court of Chancery and has survived today.... It is also
contemplated by the Rules ofCourt.

The traditional test is who is the real promoter ofthe litigation? Once that is
determined exposure to liability for costs may arise should that litigation fail. ...
In misconduct cases solicitors may have to pay(Rule 602). The extended liability
has reached insurers. ...

[3]
That Coopers & Lybrand carried the litigation here is confirmed by the
fact that the application for the ex parte injunction was backed by the affidavit of
John MacNutt, an officer of Coopers & Lybrand. The intended beneficiaries in
the action were 20th Century,the insolvent debtor, and the Bank of British
Columbia which sought to avoid the honouring ofits letter ofcredit and put

Coopers & Lybrand in as their private receiver-manager under its debenture firom
20th Century.

[38] While I acknowledge that the above costs award was against a receiver-manager, I see no
policy reason not to extend this concept to bankruptcy circumstances. As a result, I find that this
Court has the jurisdiction to award costs against the real promoter oflitigation in a bankruptcy
context.

F. Personal liability of''trustees in bankruptcy"for costs
1. General comments

[39] As noted above,PWC Inc is the Trustee. A body corporate, such as PWC Inc, may hold a
licence as a trustee: section 14.08 ofthe Bankruptcy and Insolvency Act

A body

corporate that holds a licence as a trustee may perform the duties and exercise the powers of a
trustee through a director or officer who holds a licence as a trustee: section 14.09 ofthe BIA.
[40] The individual who represented PWC Inc signed the relevant correspondence as a LIT
(being the acronym for "Licenced Insolvency Trustee"), Senior Vice President. Given the
representations in the correspondence that the individual LIT signed, I infer that PWC Inc
satisfies all ofthe prerequisites to be, and is, a licenced trustee.

[41]

When a bankruptcy order is issued, a bankrupt ceases to have any capacity to deal with

its property. Subject to the BIA and the rights ofsecured creditors, the property oif a bankrupt
passes immediately to, and vests in, the trustee named in the bankruptcy order: section 71 ofthe
BIA.

[42] Counsel for the Trustee asserts that PWC Inc is not personally liable for costs. In
particular. Counsel for the Trustee asserted in oral argument that costs are only eligible from the
Sequoia Estate. I disagree. The simple fact that PWC Inc was acting in a representative capacity
does not preclude the possibility that PWC Inc may be held personally liable for costs: B &W
Building Maintenance Ltd v Superstein (1991), 116 AR 149(QB)at paras 9 and \0[B &W
BuildingY,Liventinc(Special Receiver and Manager of) vDeloitte & Touche,2010 ONSC
2267 at para 97 {Liventl. I note that although B &W Building and Livent were in the context of
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security for costs, I am ofthe view that the general principles arising from these decisions apply
to the question ofcosts.
[43] In cases where the trustee litigates, it will be personally liable for costs ifthe estate does
not have sufficient assets to indemnify the costs. Further, ifthe trustee acts without inspector

permission, it may be deprived of an indemnity: Frank Bennett,Bennett on Bankruptcy, 21®^ ed
(Toronto: LexisNexis Canada Inc 2019)at 114[Bennett on Bankruptcy]', see also Re Wedlock

Ltd(1925),5 GBR 662(PEISC);Re Cynatime(Canada)Inc(2005), 12 GBR(5^) 198(ONSG
[in Bankruptcy]);Sigurdson v Fidelity Insurance Co ofCanada, 1980 GanLII 404(BGGA)
[Sigurdson]. But the indemnity entitlement is not an issue for this Court to address in this
hearing.

[44] Even ifthe inspectors approve the litigation, the trustee is still personally liable for costs
to the successful party ifthere are insufficient assets in the estate to satisfy any award of costs.
The underlying policy is that a trustee in bankruptcy is not allowed to pursue litigation in
circumstances where it has immunity from personal liability for costs: see Touche Ross Ltd v
Weldwood ofCanada Sales Ltd(1984),49 GBR(NS)284(ONSG [in Bankruptcy])[Touche
Ross]', Vancouver Trade MartInc(Trustee of) v Creative Prosperity Capital Corp (1998),7

GBR(4^)3(BGSG)[Vancouver Trade Mart]', Canadian Imperial Bank ofCommerce v
437544 Ontario Inc(1995),43 GPG(3d)216(ONGA);Berry v Cypost Corp,2004 BGSG 244;
and Crossing Co v Banister PipelinesInc,2004 ABQB 56.
2. Bankruptcy proceedings

[45] Bankruptcy Court is a separate court in Canada that deals exclusively with bankruptcies.
A judge who presides over bankruptcy court is generally knowledgeable about the BIA.
[46] While this Action is not a bankruptcy proceeding, I provide a few preliminary comments
for context. In particular, section 197 ofthe BIA provides authority for the Courts to award costs
in bankruptcy proceedings. That provision reads as follows.
197(1) Subject to this Act and to the General Rules, the costs of and incidental to
any proceedings in court xmder this Act are in the discretion ofthe court.

(2) The court in awarding costs may direct that the costs shall be taxed and
paid as between party and party or as between solicitor and client, or the court
may fix a sum to be paid in lieu oftaxation or oftaxed costs, but in the absence of
any express direction costs shall follow the event and shall be taxed as between
party and party.

(3) Where an action or proceeding is brought by or against a trustee, or where
a trustee is made a party to any action or proceeding on his application or on the
application of any other party thereto, he is not personally liable for costs unless
the court otherwise directs.

[47] Subsection 197(3) ofthe BIA is noteworthy for the purposes ofthis case. Even in
bankruptcy proceedings, the Gourt has the discretion to award costs against trustees personzilly:
Touche Ross at paras 8 and 9; British Columbia (Civil Forfeiture ActDirector) v Nguyen,2009
BGSG 827 at paras 44-49 [Nguyen]', Carter Oil & Gas Ltd(Trustee of) v 400133 BCLtd, 1998
ABGA 372 at paras 40 and 43 [Carter Oil].
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[48] For example, where a trustee in bankruptcy embarks on litigation when no assets are in
the estate, Courts have determined it an appropriate circumstance in which to exercise their
discretion under subsection 197(3)to hold the trustee personally liable for costs: Vancouver
Trade Mart at para 30; Touche Ross at paras 5 and 6.
[49] In summary,the policy in bankruptcy proceeding is "loser pays". That policy is a
common thread in most litigation forums.
3. Civil law proceedings

[50] As mentioned above,section 197 ofthe BIA applies to bankruptcy proceedings. In this
case, the Trustee is the plaintiffin a civil lawsuit. The Trustee elected to sue outside of
Bankruptcy Court to seek civil remedies. In so doing,the Trustee lost any protection from
persond liability for costs. The Trustee and the lawsuit are govemed by the Rules.

[51]

The Rules offer no immunity to trustees in bankruptcy from orders for costs. A summary

ofthe law in this area is as follows.

Section 197(3)only applies to proceedings in the bankruptcy court. If a trustee in
bankruptcy takes proceedings or has proceedings taken against it in the ordinary
civil courts, s. 197(3) has no application, and ifthe trustee is unsuccessful in such
proceedings, it will be personally liable for costs. The trustee is, however, entitled
to indemnity out ofthe bankrupt estate unless it has been guilty ofsome
misconduct in bringing the proceedings or has taken them without the permission
ofthe inspectors: Sigurdson v. Fidelity Insurance Co. ofCanada,35 C.B.R.
(N.S.)75,[1980]6 W.W.R. 315,20 B.C.L.R. 345,110 D.L.R.(3d)491 (C.A.);
Kubicsek (Trustee of) v. Brackenbury(1990),80 C.B.R.(N.S.)259,44 C.P.C.
(2d) 113,1990 CarswellBC 431 (B.C. S.C.); Berry v. Cypost Corp.(2004),[2004]
B.C.J. No. 403,2004 CarswellBC 426,50 C.B.R.(4th)36,26 B.C.L.R.(4th)62,
2004 BCSC 244(B.C. S.C.). Costs ofcivil litigation may,in an appropriate case,
be awarded against the trustee on a solicitor and client basis: Montini Foods Ltd.
(Trustee of) v. General AccidentIns Co ofCanada (1997), 150 DLR (4th)378
(Ont Gen Div).

[See L.W. Houlden and Geoffrey B. Morawetz,Bankruptcy and Insolvency Law

ofCanada,4^ ed (Toronto: Carswell, 2009), I§84(^'Bankruptcy and Insolvency
Law ofCanada").]

[52] Other judicial comments support the view that ordinary civil litigation is not a proceeding
under the BIA: see Sigurdson at paras 34 and 35. In civil litigation cases, well-established law
makes the trustee personally liable for the costs oflitigation: see Montini Foods Ltd (Trustees
of) V GeneralAccident Assurance Co ofCanada, 1997 CanLII 12321(ON SC)at para 28 and
29; and Sigurdson at para 35.

[53] Though a trustee must take steps to recover or protect the bankrupt's property, its duties
do not extend to "elaborate and expensive investigation and litigation" in civil courts: Sigurdson
at para 33. Justice Newbould commented on this area as follows in Re:144Park Ltd, 2015
ONSC 6864 at para 11:

The general rule is that a receiver or trustee litigates at its peril ifthere is no
source ofindemnity available to it, with the two standard sources ofindemnity
residing in the assets ofthe estate or a contract ofindemnity from one or more
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creditors. The discipline imposed by a "loser pays" costs rule applies equally to
decisions to commence proceedings by a receiver or trustee.
[Also see Spyglass Resources Carp v Bonavista Energy Corporation,2017
ABQB 504 at paras 120-122; Crossing Co v Banister Pipelines Inc, 2004 ABQB
56 at paras 15-20; Vancouver Trade Mart at paras 29 and 30; Nguyen at para 48.]

[54] In Vancouver Trade Mart and Sigurdson, the Court held that section 197 ofthe BIA did
not apply and thus the trustee could be held personally liable for costs. The Court in both cases
found that when the trustee chose to engage in such an "elaborate and expensive investigation
and litigation," it did so not under a duty imposed by the BIA but based on its discretionary
decision.

[55] Indeed, a bankruptcy trustee has no duty to sue. However, section 30(l)(d)ofthe BIA
provides that a trustee in bankruptcy may, with the permission ofthe inspectors,'Ijring, institute
or defend any action or other legal proceeding relating to the property ofthe bankrupt". This
legislative framework in section 30 ofthe BIA raises a few points.

[56] First, the purpose ofsection 30 ofthe BIA is to protect the estate. Inspectors are part of
that protective process. That legislative framework is deliberate, and is structured that way to
allow a trustee to benefit from the business experience ofthe inspectors.

[57] When inspectors are appointed, their permission must be sought before certain actions are
taken by the trustee. The evidence in this case is that inspectors were appointed.
[58] One ofthe powers on which a trustee needs to seek inspector approval before proceeding
concerns legal proceedings. In particular, a trustee may only "...bring, institute or defend any
action or other legal proceeding relating to the property ofthe bankrupt" ifit has the permission
ofthe inspectors: section 30(l)(d) ofthe BIA.

[59] The stipulation that the inspectors approve litigation and other legal proceedings has a
liistory to it. Historically, the lack of any supervisory oversight in respect oftrustees in
bankruptcy resulted in "...scandals involving inefficient and collusive liquidations by
incompetent and untrustworthy trustees": House of Commons,Study Committee on Bankruptcy
and Insolvency Legislation, Report ofthe Study Committee on Bankruptcy and Insolvency
Legislation (June 1970)(often referred to as the "Tasse Committee Report") at 17; see also the
Office of the Superintendent
Inspectors'Handbook, online (pdf): osb.ic.gc.ca.
Providing inspectors, who are representatives of creditors, the ultimate authority over key
decisions, such as litigation, provides a safeguard against inappropriate conduct by trustees.
[60] The failure ofthe trustee to seek permission from the inspectors as a prerequisite to
exercising certain powers has been held by other superior courts to be fatal. That is, absent
evidence that a trustee obtained the permission from the inspectors to,for example, assign a
contract, the Court cannot assume that it was properly authorized: Hoole vAdvani,[1996]
BCWLD 1236(SC)at paras 104 and 105.

[61] Second, section 30 ofthe BIA refers to the need for the trustee to seek permission from
"inspectors" as a prerequisite to certain actions. The inspectors are appointed as representatives
of all creditors, and they occupy positions oftrust. They are expected to assist the trustee by
virtue oftheir experience, and are required to supervise certain aspects ofthe administration that
is carried out by the trustee.
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[62] The authorization by the inspectors will ordinarily be given through a properly called
meeting ofinspectors. The inspectors must authorize the legal proceedings; mere acquiescence is
not sufficient: Re Nierenberg(1979), 30 CBR(NS)267(ONSC [in Bankruptcy]) at para 18.
There is no differentiation between inspector approval for a proceeding:(i) in Bankruptcy Court;
and (ii) ordinary civil Court: Casson v,Lakeside Hotel & ResortLtd(1967),61 DLR (2d)421
(BCCA)at para 15.1 find that section 30(l)(d)ofthe BIA applies equally to a proposed action
within either court system.

[63] Inspectors give advice and direction to the trustee regarding specific actions to be taken
in the administration ofthe estate. They also supervise the trustee's administration and ensure
that the trustee acts in accordance with their directions.

[64] In this case, despite being asked for evidence that the inspectors had approved the Action,
the Trustee never produced any evidence ofinspector approval ofthe lawsuit against Ms. Rose.
[65] The lawsuit must be in the best interests ofthe estate, taking into consideration the costs
and risks associated with litigation. Ifthe lawsuit is to pursue claims for the benefit ofthe
estate's creditors, it must concern claims ofthe creditors generally and not individual creditor
claims. In this case, however,the Trustee made claims against Ms. Rose which, on their face,
related to certain alleged creditors, but not all the creditors.
[66]

The conduct ofthe Trustee is also relevant:

If a trustee brings legal proceedings without first making proper investigations
and inquiries to see if there is a sound basis for the proceedings, the court may
order the trustee to pay costs personally: Burns v. Royal Bank (1922),2 C.B.R.
482(Ont. H.C.). Where the trustee acted in a high-handed manner in proceeding
with a sale of assets when a motion had been brought by a secured creditor for
possession of certain assets, the court ordered the trustee to pay the costs ofthe
creditor personally: Re Lemleux(1921), 1 C.B.R. 464(Que. S.C.). Where a
trustee caused litigation by carelessness and lack ofcommon sense, the court
ordered the trustee to pay the costs ofthe litigation personally: Re Bryant;Ex
parte Gordon (1889),6 Morr. 262(H.C.). Where the trustee gave an unfair and
improper advantage to a prospective purchaser of assets, it was ordered to pay the
costs personally of all the proceedings: Re Davles Footwear Co,(1923),4 C.B.R.
131 (Ont. C.A.). Where a trustee acted improperly in connection with an appeal
launched by the bankrupt prior to bankruptcy with respect to a debt alleged to be
owing to the bankrupt, the trustee was ordered to pay the costs personally: HallChem Inc. v, Vulcan Packaging Inc.(1994),28 C.B.R.(3d) 161,21 O.R.(3d)
89,1994 CarswellOnt 309(C.A.).

[See Bankruptcy and Insolvency Law ofCanada,I§84.]

[67] While this is not a costs proceeding in the Bankruptcy Court, it is instructive to review
the costs that have been awarded in that context. In particular, the Bankruptcy Court has ordered
costs to be personally payable by a trustee or a proposal trustee in various circumstances,
including the following.

(a) Where the trustee has taken an "improper and perverse view as to its duties":
Asian Concepts Franchising Corporation (Re), 2018 BCSC 1464 at para 17
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[Asian Concepts], citing jRf Commonwealth Investors Syndicate Ltd(1986),38
ACWS(2d) 184(BCSC)[Commonwealth].
(b) Where the assets ofthe estate are insufficient to pay the award ofcosts: Carter
Oil at paras 40 and 43; in citing the appellate case, I note that the underlying case,

being Carter Oil, was formally framed as being "In The Matter OfThe
Bankruptcy of Carter Oil & Gas Limited",
(c) Where the trustee failed to take a neutral view ofthe case: Asian Concepts at para
17.

(d) Where the trustee failed to impartially represent the interests of all creditors:
Mutual Trust Co v Scott,Pichelli & Graci Ltd(1999), 11 GBR(4th)62(Ont Gen

Div)at para 9[Mutual Trust]', and see also Asian Concepts at para 18.

(e) Where die trustee advanced an "adversarial strategy, including as to issues of
debatable merit": Re Farm MutualFinancialServices Inc, 2010 ONSC 2184 at

paras 6-10; and see also Asian Concepts at para 19.

[68] While section 197 ofthe BIA contemplates party-party costs in bankruptcy proceedings,
in civil proceedings the Court may award costs on any scale against a trustee, including on a
solicitor-client basis: see Bankruptcy and Insolvency Law ofCanada,I§92.

[69] Courts have awarded escalated costs against a trustee in the following situations:
(a) The trustee's conduct in the litigation is "deserving ofrebuke", including where it
"abandoned its neutral role" in the proceeding: Asian Concepts at para 35.

(b) Where a trustee adopts an adversarial stance in litigation with "no justifiable
reason": Mutual Trust at para 8.

(c) Where the trustee's conduct has put the party opposite to unnecessary and
considerable expense: Commonwealth at paras 5 and 6;Liakas,Re(1993),25
CBR (3d) 101(QCSC)at paras 25 and 26.

(d) Where the trustee took a position opposite clear precedent: Lazanyi v Pechan
(2006),21 CBR(5th) 182(ONSC)at paras 3,4 and 11.
IV.Trustees in bankruptcy are held to higher standards than other civil litigants
A. General principles

[70] A trustee in bankruptcy is held to high standards. A trustee:(i)is an officer ofthe Court;
(ii) has duties at common law;(iii) has an obligation to report all relevant information to the
Court; and (iv) has an obligation to act neutrally.

[71] These high standards apply to a trustee whether the lawsuit is proceeding in Bankruptcy
Court or ordinary civil Court. I make this comment because the trustee in bankruptcy is an
officer ofthe Court in all ofits actions concerning its appointment, including its conduct in either
ofthe above-mentioned Courts: GMAC Commercial Credit Corporation - Canada v TCT

Logistics Inc,2006 SCC 35 at para 89[GMAC],albeit this is comment by Deschamps J in
dissent.

[72] A trustee is governed by the BIA and a Code ofEthics. This requires the trustee to
conduct itself with a high degree ofintegrity, honesty and impartiality.

[73] Even when involved in litigation, a trustee should not adopt an "adversarial and hostile
role": Norris,Re, 1996 ABCA 357 at para 24 [Norris]. Rather, the trustee should "present all the
relevant facts in a dispassionate, non-adversarial manner": RoyalBank ofCanada v Racher,
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2017 ABQB 181 at para 97. The Alberta Court of Appeal has noted the applicability ofthis
responsibility to the Trustee in this very case: PricewaterhouseCoopersInc v PerpetualEnergy
Inc,2020 ABCA 36 at para 51 [the'PWC First AppealReasons"].
[74] A trustee in bankruptcy has an obligation to "act fairly and justly, and to do what is
morally right and honest": Re Giorgio Galleria Ltd(1995),2 BCLR(3d)337(SC)at para 28.
Where the trustee chooses to commence litigation in respect of an allegedly improper
transaction, it is not to'Take up the cudgel" in favour ofany particular creditor, and should not
assume an "adversarial [or] hostile role from the witness stand"in its conduct or in affidavit

format: Touche Ross at para 9.

[75] Adopting an adversarial and hostile role in litigation (including with respect to
reviewable transactions) while presenting a "bare bones skeletal casejust sufficient to invoke the
presumption in s. 95(2) without disclosing to the court those facts which might... weigh against
the presumption" is conduct"by a Trustee as an officer ofthe court which must not be tolerated
or condoned": Norris at para 24. A trustee is obliged to bring to the Court's attention all the
relevant information within his or her knowledge as an officer ofthe Court:Ionian Financial
Group Inc(Trustee of),[2005] RJQ 836(SC)at para 29.
[76] As an officer ofthe Court, a trustee should simply present the facts. In doing so, it is
critically important, in my view,that a trustee conduct a proper investigation. Further, in the
course of providing evidence in affidavit format, a trustee must remember that it should restrict
its evidence to the facts.

[77] Generally, affidavits that include opinions, arguments, conclusions and law will be struck
out or ignored: Canapen (Phipps-McKinnon)Ltd v Edmonton (City), 2016 ABQB 501 at para
12; see also IMD vRAD,2019 ABQB 963 at paras 94-97[IMD];Engler v Engler,2012 ABQB
442 at para 47; and Sturgeon Lake Indian Band v Canada (Attorney General), 2016 ABQB
384 at paras 155-161. Any conclusion based on the evidence is the function ofthe court, not the
affiant:IMD at para 95.

[78]

In this case, the individual representing ofthe Trustee opined in his affidavit that the

Asset Transaction was not in the best interests ofPEOC. While there are limited circumstances

where such opinions will be allowed, both the Court and the trustee must be careful ofthe
boundaries. In this case, the assertion that the Asset Transaction was not in the best interests of

PEOC goes to a key determination that needs to be made by the Court. The Court will make that
determination, based on all ofthe evidence before it.

[79] The individual representing the Trustee also stated in his affidavit that Ms. Rose
personally benefited from the "Goodyear Restructuring". For purposes ofthis decision, I will
treat that assertion in the affidavit as an opinion ofthe affiant.

[80]

The inclusion ofthe "benefit" in the affidavit is troubling. The fact that the "benefit"

assertion was stated categoric£illy in an affidavit is a circumstance where I find the affiant
overstepped his boundaries.
[81]

I make this comment because the "benefit" issue is a determination for the Court. The

Trustee is certainly entitled to include the benefit allegation in the August 2018 SOC,and to
advance argument on the point. To that end, the Trustee should include the relevant evidence in a
supporting affidavit. The Court then has the obligation to make a decision concerning the alleged
benefit, based on the evidence before it.

Page: 14

[82] In summary,the affiant should include only the facts in the supporting affidavit. As the
Supreme Court ofCanada has stated,"[a] basic tenet ofour law is that die usual witness may not
give opinion evidence, but testify only to facts within his knowledge, observation and
experience. This is a commendable principle since it is the task ofthe fact finder, whether ajury
orjudge alone, to decide what secondary inferences are to be drawn fi*om the facts proved":R v
D(D),2000 see 43 at para 49. In my view, that same principle should apply to the Trustee in
respect ofthis "benefit" issue.

B. Investigating a director
1. Fairness as a critical factor

[83] The consequences ofsuing a director ofa public corporation are significant. This is
especially the case when the allegations against the director include assertions that his or her
conduct was oppressive, unfairly prejudicial, or unfairly disregarded the interests ofthe creditors
ofthe corporation.
[84] I am not suggesting that a director ofa public company is not to be sued by a trustee in
bankruptcy. Such a lawsuit may be justified. However, before such a lawsuit is initiated, the
trustee must establish a proper foundation for the legal action. This is the reason an appropriate
investigation is so important.
[85] The decision ofa trustee in bankruptcy to sue a director ofa public corporation is a
discretionary decision. The foimdation underlying that decision is in the nature of an
investigative proceeding.
[86] An investigative proceeding that may result in a lawsuit by a trustee in bankruptcy
against a director of a public company must include the appropriate participation by the
individud affected. In my view,the greater the potential impact of a lawsuit on the director, the
greater the need for the trustee to:(i)satisfy the principles offairness at common law; and (ii)
fulfill the duty offairness and the requirements under procedural fairness.
[87] Bankruptcy is a process governed by principles offairness: Engels v Richard Killen &
Associates Ltd,2002 CanLII 49496(ON SC)at para 150[Engels]. As stated above, a trustee in
bankruptcy is an officer ofthe Court: GMAC at para 89. They must act with professional
neutrality in the interests ofthe creditors and the bankrupt. It is the responsibility of a trustee to
be even-handed and dispassionate with all parties affected, including a director: Engels at para
150;Dubyk (Re),2009 SKQB 426 at para 19; see also Barter (Re),2014 BCSC 528 at para 36.
[88] The office ofa trustee is cloaked with broad powers, and significant responsibilities.
When exercising those powers,justice must both be done and seen to be done: Engels at para 46;
see also Petrick (Re), 2017 BCSC 1780 at para 37[Petrick]. A trustee has"a duty to act fairly
and justly and to do what is morally right and honest": Taylor(Re)(1997),47 CBR(3d) 106
(BCSC)at para 21 [Taylor]. These obligations again emphasize the principle offairness, which
applies to all stakeholders(although it does not extend to a solicitor acting for a trustee): Kaiser,
RelOW ONSC 4877 at para 20[Kaiser].
[89] When conducting an investigation, the trustee in bankruptcy has an obligation to follow a
procedure that is in compliance with the principles ofprocedural fairness. That includes fairness
to, and in respect of, a director who is being investigated.

Page: 15

[90] Fairness in this context includes the disclosure ofthe facts alleged against a director. In
my view, it also requires that the director be given an opportunity to respond to the allegations.
To properly address that responsibility, the director must be informed ofthe investigator's
objectives, including where the director may be a defendant in a lawsuit. The question that
should always be asked by the trustee is whether it adhered to those principles in conducting the
investigation. In making this statement, I again acknowledge that the trustee must be the master
ofboth the investigation protocol, and how and when the disclosure is made to the director.
[91] In my view,the requirement for increased disclosure is justified by the significant
consequences for the person's career and status in the community. For example,some Courts
have noted that a finding ofprofessional misconduct may be more serious than a criminal
conviction: Sheriffv Canada (Attorney General),2006 FCA 139 at para 32.1 would extend this
requirement for disclosure to the alleged misconduct by a director ofa public company. In my
view, this extension concerning disclosure is further supported by the principles offaimess that
apply to the actions ofa trustee in bankruptcy, and the responsibility ofthe trustee to act with
professional neutrality.
[92] The rules ofprocedural faimess include the conduct ofa neutral and thorough
investigation: Graver v NationalResearch Council ofCanada, 2001 FCT 687 at paras 58 and
63 [Grover\, see also Miller v Canada (1996), 112 FTR 195(TD)at 201. The investigation file
prepared by a trustee also must be objective. That is, the investigative report must present the
position ofthe director in a factual and balanced way.

[93] In my view, it is important that a tmstee in bankmptcy comply with the rules of
procedural faimess when it is conducting an investigation into a director of a public company. In
this regard, I adopt the comments of Lord Denning, MR,in Selvarajan v Race Relations Board,
[1976] 1 All ER 12(CA)[Selvarajan]. While Lord Denning made these comments in the context
ofa Race Relations Board that was charged with duties similar to those ofthe Canadian Human
Rights Commission, I view his statements as instmctive ofthe responsibility that any
investigative body has to act fairly. The comments of Lord Denning are as follows, at 19:
In recent years we have had to consider the procedure of many bodies who are
required to make an investigation and form an opinion
In all these cases it
has been held that the investigating body is under a duty to act fairly; but that
which faimess requires depends on the nature ofthe investigation and the
consequences which it may have on persons affected by it. The fundamental mle
is that, ifa person may be subjected to pains or penalties, or be exposed to
prosecution or proceedings, or deprived ofremedies or redress, or in some such
way adversely affected by the investigation and report, then he should be told the
case made against him and be afforded a fair opportunity ofanswering it. The
investigating body is, however,the master ofits own procedure. It need not hold a
hearing. It can do everything in writing. It need not allow lawyers. It need not put
every detail ofthe case against a man. Suffice it ifthe broad grounds are given. It
need not name its informants. It can give the substance only. Moreover it need not
do everything itself. It can employ secretaries and assistants to do all the
preliminary work and leave much to them. But,in the end, the investigating body
itself must come to its own decision and make its own report.
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[The above quote from Lord Denning was cited with approval by the Supreme
Court ofCanada in Syndicat des Employes de Production du Quebec et de
VAcadie v. Canada(Canadian Human Rights Commission),[1989]2 SCR 879
at para 28.]

[94] This Court has also considered Selvarajan, but in the context ofbankruptcy, most
notably in Cormie v Principal Group Ltd(Trustee of)(1989),66 Alta LR(2d)340(QB [in
Bankruptcy])[Cormie]. In Cormie, one ofthe primary issues before the Court was whether the
report prepared by the trustee in bankruptcy complied with the requirements ofthe Bankruptcy

Act, and ifso, whether the report should be made public. With regards to this issue, the Court
explained that the relevant inquiry was whether the trustee owes the persons named in the report
a duty offairness. The Court held that because the individuals mentioned in the report were
given the opportunity to object and to apply to have the report altered, the trustee had discharged
his duty offairness. Significantly, the Court added at para 81:
The duty offairness, however, would be breached by allowing the full report to be
made public. It contains allegations of wrongdoing of a serious nature. Those
named in the report and who would be adversely affected have not been afforded
an opportunity to respond to the evidence in support ofthose allegations....
[See also Blais v Alberta (Minister ofMunicipal Affairs), 2018 ABQB 71 at
paras 49 and 50.]

[95] Briefly, the Court in Cormie summarized that the duty offaimess on the trustee's part
would be breached ifthe trustee's allegations against the applicants were to become public, as
the applicants would not have had a chance to address the said allegations. In other words, a
trustee is in violation ofits duty offaimess if:(i) it makes certain allegations of wrongdoing ofa
serious nature against an individual;(ii) that individual is not given a chance to address the
allegations; and (iii) the allegations become public.

[96] Even though Cormie was decided in the context of a report prepared by a trustee in
bankmptcy,in my view,the general legal principles therein apply to a situation where a trustee
in bankmptcy launches a legal action against an individual.

[97] While I do not suggest that a trustee in bankmptcy is obligated to investigate every
nuance or interview all possible witnesses, the failure to interview, for example, one or two key
witnesses may demonstrate a serious deficiency in the investigative process: Grover at para 69.
The broad discretion vested in a tmstee in bankmptcy in respect ofthe investigative process it
wishes to implement,including which witnesses to interview, does not allow it to short-circuit
the investigative process and ignore a key witness. To the contrary, the failure to interview a
person who is significantly connected to the subject transaction may lead to the inference ofprejudgment by the tmstee: see Grover at para 71.
2. Suggested conduct

[98]

In my view,ifa tmstee in bankmptcy is considering the prospect ofsuing a director such

as Ms. Rose, the tmstee must do two things.

[99] First, the tmstee in bankmptcy must conduct an appropriate investigation. In the course
ofconducting that investigation, the tmstee must ensure that it seeks, reviews and considers all
ofthe relevant and material evidence to determine whether it has a viable lawsuit. Further, that
investigation must be neutral and thorough.
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[100] Using the present case as an example, this standard requires the trustee to:(i) ask
questions ofthe relevant parties;(ii) review the relevant documentary evidence it thinks
necessary for the litigation of a claim; and (iii) ensure that issues that are to be litigated have at
least been raised with the possible defendant such that they have the opportunity to provide a
response before litigation is formally commenced. Once the trustee has the benefit of all ofthe
relevant and material facts, it must consider the totality ofthe potential evidence in the context of
the case that it wishes to pursue.

[101] Second,the trustee in bankruptcy must comply with section 30 ofthe BIA and seek the
permission ofthe inspectors.

[102] In my view,if a trustee in bankruptcy fails to conduct a reasonable investigation ofthe
allegations that it wishes to pursue, it is at serious risk of having not fulfilled its duties to the
Court.

C. Additional thoughts-foreign foundations & duty to expand the law

[103] Much ofthe judicial guidance associated with trustees is based on a foundation that was
established in England. While not binding, I provide the following comments as additional
reference points for consideration.

[104] The Chancery Appeals division in England has made a couple ofcomments that are
instructive. These older cases have been referred to in academic materials and judicial
commentary.

[105] The first comment highlights the duty ofthe Court to interfere if circumstances warrant.
The comment was made in the case ofHampden v Earl ofBuckinghamshire,[1893]2 Ch 531
(CA)[Hampden]. The context involved a question concerning the responsibility of a trustee to
act fairly in respect of different beneficiaries. I acknowledge that this case does not involve a
trustee in bankruptcy, but the underlying principle is instructive. Justice Kekewich stated the
following:

[A]n honest trustee may fail to see that he is acting unjustly towards those whose
interests he is bound to consider and protect; and if he is so acting, and the Court
can see it although he caimot, it is in my opinion the duty ofthe court to interfere:
Hampden at 544.

[106] The second comment highlights the obligation to make inquiries into the facts. The
comment was made in the case ofIn re Marquis ofAilesbury's Settled Estates,[1892] 1 Ch 506
(CA)[re Marquis]. The context involved a house and land that were vested with a yoimg man in
his capacity as a tenant for life. The young man had mortgaged his life estate to a lender.
Bankmptcy proceedings were being taken against the young man. Lord Justice Fry stated the
following:
No doubt the trustee ofthe settlement must act honestly: he must act as an

upright, independent, and righteous man would act in dealing with the affairs of
others: and,in like manner,the Court is bound to inquire into every relevant

consideration, every relevant circumstance; and,like my leamed brethren, I
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decline to shut out from the consideration ofthe Court anj^hing which ought to
exercise an influence upon the discretion of an honest man. In the present case,
therefore, I think we must approach the subject by a consideration ofeverything
which should so influence an honest man or the Court: re Marquis at 546.
[107] The third comment highlights the obligation of officers ofthe court to apply standards of
conduct that society expects ofthe Court itself. Applying that standard to an officer ofthe Court
in a context such as this case requires a trustee in bankruptcy to act fairly in the administration of
the bankruptcy estate. One ofthe foimdations for this principle is found in Ex parte James,
(1874)LR9ChApp609.

[108] The principle in Ex parte James was recently touched on in Lehman Brothers Australia
Ltd V MacNamara & Ors, [2020] EWCA Civ 321 [Lehman Brothers]. In the context of that
appellate decision. Lord Justice David Richards stated the following:
The principle established by the decision ofthe Court of Appeal in Ex parte
James is that the court will not permit its officers to act in a way which, although
lawful and in accordance with enforceable rights, does not accord with the
standards which right-thinking people or, as it may be put, society would think
should govern the conduct ofthe court or its officers. The principle applies to a
failure to act, as much as to positive acts: see Re Hall[1907] 1 KB 875,a
decision ofthis court. As a public authority and given its role in society, the court
is expected to apply standards to its own conduct which may go beyond bare legal
rights and duties. A specific example is a sale ofproperty made by the court in
accordance with its powers: Else v Else(1872)LR 13 Eq 196. Trustees in
bankruptcy, liquidators in compulsory liquidations and administrators are all
officers ofthe court. In the case of administrators, this is expressly provided by
paragraph 5 ofschedule B1. As such,they are acting on behalf ofthe court and
they will accordingly be held to these standards by the court.
That the governing principle is that the court should apply to its officers those
standards ofconduct that society expects ofthe court itselfis made clear in the
authorities: see Ex parte James at 614;Ex parte Simmonds(1885) QBD 308 at

312 per Lord Esher MR;Re Tyler[1907] 1 KB 865 per Vau^an Williams LJ at
869, Farwell LJ at 871 and Buckley LJ at 873: Lehman Brothers at paras 35 and
36.

[109] The principle in Ex parte James has been applied in Canada. In recognizing the relevance
of the principle to this Court, I can do no better than quote a conunent by Justice Clancy: Taylor
at para 21.

But there is an overriding principle which must be considered. In Re Giorgio
GalleriaLtd (1995),2 B.C.L.R.(3d)337(B.C.S.C.)Humphries J. ofthis Court
approved the principle laid down in Condon,Re;Ex parte James(1874),9 Ch.
App.609. The rule in Ex parte James requires a Trustee in bankruptcy to act
fairly in the administration ofbankruptcy estate. The rule is applicable where the
bankrupt estate has been enriched at the expense ofthe person making the claim
and where to permit that to happen would be unfair and inequitable even though it
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may be correct in law. A Trustee in bankruptcy is an officer ofthe Court and has a
duty to act fairly and justly and to do what is morally right and honest.
[110] To the above judicial comments,I would add the following four observations.

[111] First, insolvency professionals have a responsibility to act fairly in the exercise oftheir
authority: Kaiser at para 20. While I recognize that a trustee in bankruptcy has a duty to pursue

assets oifthe bankrupt, which may involve litigation, it must do so in a manner that is fair to all
stakeholders, including directors.

[112] Second,I have an ongoing responsibility to expand the common law, where appropriate.
A vibrant legal system:(i) must be alert and responsive to new developments; and (ii) must
recognize the need to reform when it is appropriate to do so. The law is not static; to the
contrary, the law is dynamic. Ifthe law does not require a trustee in bankruptcy to carry out an

appropriate investigation of,for example, a director in terms oflitigation that an officer ofthe
Court is contemplating against an officer of a corporation, then I need to set a precedent. The
same principle applies to the need for appropriate disclosure to,for example, an individual who
is a director of a public corporation before the litigation is formally commenced. While I make
these comments in the context of a cost application, I am ofthe view that the concept offaimess
already obligates the court to state that we cannot have officers ofthe Court launching litigation
without an appropriate investigation and disclosure.' Mere assumptions by a trustee in
bankruptcy are not sufficient.

[113] Third,the elements ofprocedural faimess vary from case to case. The content is to be
decided in the context of each individual case: see Baker v Canada (Minister ofCitizenship and

Immigration),[1999]2 SCR 817 at para 21. A review of procedural faimess in other areas ofthe
law may by instmctive in this regard.

[114] Fourth,the content ofthe procedural faimess is directly proportionate to the importance
of a trustee's decision to the lives ofthose affected, and the impact that it has on those persons:

Baker at para 25; Congregation des temoins de Jehovah de St-Jerome-Lafontaine v Lafontaine
(Village), 2004 SCC 48 at para 9. That is, the greater the importance and impact ofa tmstee's
decision, the greater the need for procedural faimess.
V. The conduct of the Trustee

[115] It is clear from all ofthe above that the actions ofthe Trustee are at the heart ofthis costs

analysis, with respect to:(i)the scale ofcosts; and (ii)PWC Inc's personal liability. A review of
the relevant events that are in evidence provides important context.

'It is arguable that the precedent for obligating the Plaintiffto ascertain the facts was established decades ago, and
costs were awarded. See Burns v RoyalBank ofCanada (1922),69 DLR 608(Ont SC)at 617; 1922 CanLII 534
(ON SC). That case involved the bankruptcy of Judge-Jones Milling Co. On hearing a motion by the moving
creditor, Mulock CJ Ex stated that "[t]he circumstances connected with the giving ofthe impeach preferences were
suspicious; the plaintiff, however, apparently took no steps to ascertain whether such suspicion was well-founded,
but launched these actions, charging fiaud against the defendants. The charges were baseless, and the defendants
were entitled to unqualified vindication oftheir conduct, material element of which,in my opinion, is payment of
the costs by the party responsible for the charges." The appeal to the First Divisional Court ofthe Appellate Division
was dismissed on October 2,1922.
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A. Trustee's preliminary review -the June 26,2018 letter

[116] On June 26,2018,the Trustee wrote to PEI and advised that it had completed a
preliminary review ofthe material provided by the Perpetual Group (the "June 26,2018 Trustee
Letter"). The June 26,2018 Trustee Letter focused on the Asset Transaction and asked the
Perpetual Group ifthere was anything specific that it wanted the Trustee to consider with respect
to the following:
a. the apparent non-arm's length nature ofthe transaction between POT and SRC;
b. the fact that the consideration received by SRC from the transaction appeared to

have been conspicuously less than the consideration given by SRC,particularly
taking into account the asset retirement obligations("ARO");
c. the timing ofthe transaction;

d. the financial position ofSRC immediately before and immediately after the
transaction; and
e. the benefit ofthe transaction for SRC.

[117] The June 26,2018 Trustee Letter then asked the Perpetual Group ifthere was anything
else it considered relevant to the review by the Trustee. The June 26,2018 Trustee Letter closed
by asking the Perpetual Group to let the Trustee know,so that it could consider any such
additional information.

B. Key events- an overview

[118] The June 26, 2018 Letter was an important communication by the Trustee to Ms. Rose.
However,it wasjust one factor in the relevant sequence of events.
[119] To better xmderstand the context, I provide the following overview oftwelve events
leading up to, first, the June 26,2018 Trustee Letter, and, second, the August 2018 SOC,which
was filed on August 2,2018. These twelve particulars stem from my review ofthe questioning of
the individual representing the Trustee.

[120] First, the Trustee received an email from Ms. Rose, dated June 13,2018. In that email,
Ms. Rose indicated to the Trustee that she was "just reaching out" concerning the data that had
been provided to the Trustee on the prior Wednesday. In that email communication, Ms. Rose

stated explicitly that she was "available to walk through any ofthe information or spread sheets
with the valuation work ifrequired".

[121] Second, on June 14, 2018,the Trustee replied,"[W]e are reviewing the data provided,
and we'll get back to you". Ms. Rose responded to the Trustee on that same day and asked,"Any
idea when you might be ready for a discussion?"
[122] Third, on June 15,2018, the Trustee replied to Ms. Rose and stated,"We're still
reviewing the information. Not sure on timing". Ms. Rose responded to the Trustee on that same
day, and stated,"When you can give us a better indication on timing to discuss, that would be
great".

[123] Fourth,in questioning, the Trustee confirmed that by June 26, 2018,it had reached a
preliminary view that the Asset Transaction was a non-arm's length transfer. The Trustee also
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confirmed in questioning that in respect ofthe alleged non-arm's length transfer, there was no
further work required.
[124] Fifth and as mentioned above, on June 26,2018,the Trustee communicated its
preliminary views to Ms. Rose concerning the Aggregate Transaction. Those views were
communicated in the June 26,2018 Trustee Letter. That letter made no reference to a claim
against Ms. Rose.
[125] Sixth, Ms. Rose responded to the June 26,2018 Trustee Letter on that same day. She
communicated to the Trustee,"We would like to meet tomorrow,if possible, as we do not agree
with your preliminary conclusions".

[126] Seventh, on June 27, 2018,the Trustee responded to Ms. Rose,"Once we have reviewed
any additional information or conunents you choose to provide,[the Trustee] may request a
meeting". Ms. Rose responded to the Trustee that same day, and said,"Thank you for the
opportunity to provide tiiis additional information. [...] We will prepare a document in that regard
and work diligently towards providing it in as timely a fashion as possible. It will likely be next
week given the scope".
[127] Eighth, on July 6,2018, Ms. Rose communicated to the Trustee and stated,"I am just
touching base to let you know we are working diligently to pull together the additional
information. I believe we are on pace for later next week. Thanks so much"(the"Rose July 6,
2018 Reporting Email").
[128] Ninth, in questioning, the Trustee confirmed that it had received the Rose July 6,2018
Reporting Email. There is no evidence that the Trustee responded to that email from Ms. Rose.
Further, there is no evidence that the Trustee communicated with the Perpetual Group between
July 6,2018 and August 2,2018, when it filed the August 2018 SOC.

[129] Tenth,in questioning, the individual representing the Trustee justified the filing ofthe
August 2018 SOC by stating,"Time was passing. There's 2,500 wells in this package that need
attention. We're a bankruptcy trustee. We need to ... move fast".
[130] Eleventh, in questioning, the Trustee asserted a number oftimes that there was an urgent
need to deal with the wells. Notwithstanding that assertion, there is no evidence as to why the
Trustee needed to move fast. In considering this comment,I observe that as at the July 2020
hearing, there is no evidence that the Trustee has reclaimed a single well within the Goodyear
Assets during its tenure. Further, I observe that there is no evidence to connect the alleged
urgency concerning the wells with the urgency to file the August 2018 SOC against Ms. Rose
(and others).

[131] Twelfth,in questioning, the Trustee was asked whether it had considered providing Ms,
Rose with a response deadline. Specifically, the Trustee was asked whether that was a reasonable
thing to do. The Trustee responded that there was no response to its request for further
information. The Trustee fiirther stated,"We completed our review. We gave them ample
opportunity to respond".

[132] At a hearing before this Court on August 30,2018, the Trustee represented that it had
requested information or an explanation in the June 26,2018 Trustee Letter. At that hearing, the
Trustee stated that since "[n]one was provided and as a result, ...the Statement of Claim was filed

on August 2"^".
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[133] Based on my review ofthe June 26,2018 Trustee Letter, I find that the Trustee:(i)
invited further material, but did not specify or request anything particular;(ii) did not set any
deadline by which the Perpetual Group was to respond; and (iii) made no reference to a claim
against Ms. Rose.
C. The alleged benefit factors

[134] In the August 2018 SOC,the Trustee alleged that Ms. Rose *Vould benefit personally
from the Asset Transaction". I reiterate that the Trustee did not disclose to Ms. Rose prior to
filing the commencement document on August 2,2018 that she would be named as a defendant
in the Action.

[135] In cross-examination concerning this allegation, the Trustee made the following three
admissions.

[136] First, in cross-examination the Trustee confirmed that Ms.Rose was not asked whether
she had received a personal benefit for the "deal". Based on this evidence, I find that the Trustee
did not provide Ms. Rose with the opportunity to address the benefit allegation before the August
2018 SOC was filed.

[137] Second,in cross-examination the Trustee asserted that Ms. Rose benefited because
liabilities were removed from the Perpetual Group. I infer that the liabilities to which the Trustee
is referring are primarily the ARO associated with the Goodyear Assets. Based on the evidence
before me,I find that in making this assertion, the Trustee drew a legal conclusion without
asking Ms. Rose for her position on the matter.

[138] Third,in cross-examination the Trustee stated that he did not"remember having the
conversation with anyone whether or not [the Trustee] should [ask Ms. Rose]" about the alleged
benefit.

[139] Based on the evidence before me,I find that the Trustee did not ask Ms. Rose a single
question concerning the alleged benefit before it filed the August 2018 SOC.
D. The oppression and prejudice factors

[140] In an Affidavit filed on August 2,2018(the "August 2018 Trustee Affidavit"), the
Trustee opined that "...the Asset Transaction was clearly not in the best interests ofPBOC".
[141] Based on the evidence before me,I find that the Trustee did not ask Ms. Rose any
questions concerning oppression or prejudice prior to filing the August 2018 SOC. In particular,
I find that the Trustee did not ask Ms. Rose any questions concerning the exercise ofher business
judgment as a director ofPEOC.

[142] While the evidence is that the Trustee interviewed the Sequoia Principals(who are also
the 198Co Principals), I find that the Trustee did not ask those individuals any questions
concerning their participation in the negotiation ofthe Aggregate Transaction before the filing of
the August 2018 SOC.I make this finding concerning the Sequoia Principals because the Trustee
conceded in cross-examination that he did not know what occurred between the vendors and

purchasers.

[143] Based on the evidence before me,I also find that the Trustee did not ask the Sequoia
Principals any questions concerning the allegations it was going to make in the August 2018

Page: 23

SOC regarding:(i) the Release;(ii)the Asset Transaction;(iii) the Aggregate Transaction; or(iv)
Ms. Rose.

[144] The Trustee went on to state in cross-examination that the Asset Transaction was its
focus. The Trustee further stated that "...[it] looked at that transaction in isolation".
[145] In cross-examination, the Trustee acknowledged that the Sequoia Principals were
involved in other transactions "around town". The Trustee also conceded that the Sequoia
Principals understood the oil and gas industry.
E. The release allegations

[146] The Trustee alleged that Ms. Rose caused 198Co to agree to the Release. Some additional
background is warranted here for context.

[147] The purchase ofthe shares ofPEOC by 198Co was outlined above. That acquisition by
198Co occurred on October 1,2016.

[148] In the PWC QB Reasons,I inferred that each ofthe 198Co Principals was at arm's length
with:(i) all members ofthe Perpetual Energy group of entities; and (ii) Ms. Rose: at para 55. As
noted above, the 198Co Principals were Mr. Wang and Mr. Yang.
[149] Also mentioned above, the voting shares of Kailas Capital are owned 50% by Mr, Wang
and 50% by Mr. Yang. Further, 198Co is a wholly-owned subsidiary of Kailas Capital. The
evidence is that Kailas Capital and 198Co were represented by the law firm of McCarthy
Tetrault LLP.

[150] The Release is dated October 1, 2016, and was signed by Ms. Rose, on one hand, and by
one ofthe 198Co Principals, on the other hand. But for the allegations made by the Trustee, there
is nothing unusual about the Release. The evidence is that a "release" is a common document in
transactions that involve the conveyance ofshares.

[151] The Trustee's Preliminary Report, dated April 11, 2018(the "Trustee's April 2018
Preliminary Report"),indicated that the strategy implemented by the Sequoia Principals
"...appeared to be successful until around August 2017, when gas prices in Alberta began to
decline significantly".

[152] The Trustee was aware ofthe Release when it sent its preliminary views to PEL The
Trustee expressed no concerns about the Release at the time it issued the June 26,2018 Trustee
Letter.

[153] The assertion in the August 2018 SOC is that Ms. Rose caused PEI to require 198Co to
agree to the Release (the ^Trustee's Release Assertion"). Based on my review ofthe evidence, I

find that the Trustee did not ask either Ms. Rose or the 198Co Princip^s any questions
concerning the Trustee's Release Assertion before the August 2018 SOC was filed.
VI.Application of the law to the facts

A. Did the Trustee conduct an appropriate investigation?

[154] Above,I touched on the importance of an appropriate investigation before a trustee in
bankruptcy launches litigation. I reiterate that an appropriate investigation is critical because it
provides a trustee with the information it will need to make sound decisions. In making this
comment, I am ofthe view the need for an appropriate investigation is consistent with the
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necessity ofthe trustee to always act fairly, and with the dual role ofthe trustee to be a
representative ofboth the debtor and the creditors: Bennett on Bankruptcy at 87; Mercure v
Marquette & Filsinc,[1977] 1 SCR 547 at 553; mdEngels at para 150. Given that dual
capacity, the trustee must act with an even-hand: Petrick at para 37.

[155] If proper steps are not taken to seek the relevant and material information, the trustee in
bankruptcy may m^e erroneous decisions. In this case, I find the Trustee erred insofar as he
made assumptions without:(i) having sought the benefit of all relevant information beforehand;
and (ii) having considered that information in context.

[156] Before I comment further, I want to briefly address tunnel vision. The concept oftunnel
vision is well-known in the context ofcriminal law.

[157] Based on my review of matters during this hearing, I find that tunnel vision is a concern
in this case. I will use the alleged ''benefit" issue to illustrate my concern, although I also
comment on other issues. In this regard,I will:(i) outline the concept oftunnel vision;(ii)
address an information gap that underlies my concern; and (iii) comment on the possible
implications.
1. Tunnel vision concept- application to trustees

[158] Tunnel vision distorts the perception ofevidence. It is one ofthe contributors to wrongful
convictions, and is seldom caused by malice.

[159] Tunnel vision has been described as "insidious", and may infect police, prosecutors, and
judges: see Sophonow Inquiry Report,"Investigation of Suspects" at 37. While we are not

dealing with criminal matters in ^s case, the "benefit" allegation advanced by the Trustee
caused me to consider the tunnel vision issue in this case.

[160] Tunnel vision has been described as "... a single-minded and overly narrow focus on a
particular investigative ...theory, so as to unreasonably colour the evaluation ofinformation
received and one's conduct in response to the information": Morin Inquiry Report, Volume 1,
Chapter 3 at 479. When evidence is incorrectly "filtered", a biased approach develops: Melvyn
Green,"Crown Culture and Wrongful Convictions'. A Beginning^'(2005)29 CR (6th), 262 at
269.

[161] A fundamental problem with tunnel vision is that it is often "reinforced" as investigators
interact, without critically assessing the evidence or testing the investigative theory: The Lamer
Commission ofInquiry Pertaining to the Cases of: Ronald Dalton, Gregory Parsons, Randy
Druken(2006)at 71. The results can be ruinous to individuals, including directors, whose
reputations are critical to the positions they hold. Hence,the importance of being neutral and
thorough during an investigation, and the need to be open-minded throughout the investigative
process.

[162] My concern in this case is that the Trustee did not critically assess all ofthe evidence that
was, or could have been, before it. As alluded to above,if an individual in a position of authority
(such as the Trustee):(i) does not have all ofthe relevant information;(ii) does not critically
assess the relevant information; or (iii) a combination ofboth ofthose factors, he or she may
make an erroneous decision. In making that decision, the individual may not have a malicious
intention. Indeed, the individual may think he or she is doing the right thing. While we can
debate its application here, in other venues that type ofconduct has been referred to as "noble
cause corruption".
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[163] Tunnel vision and noble cause corruption are closely related. This is best illustrated by
way ofan example, albeit involving a police enforcement context. Once the police are convinced
they have identified the perpetrator, dubious investigative practices may be utilized to achieve
their ends: See Bruce A. MacFarlane,"Wrongful Convictions: The Effect ofTunnel Vision and
Predisposing Circumstances in the Criminal Justice System," at 20-26, online (pdf):
www.attomeygeneral.jus.gov.on.ca/inquiries/goudge/policy_research/index.htnil.
[164] Based on my review ofthe evidence before me in this case, the same issues may arise
with a trastee tasked to investigate matters.
2. The information gap

[165] In cross-examination, the representative ofthe Trustee was asked whether he would have
been better able to discharge his duty ifhe had, among other steps, followed up with Ms. Rose
on her advice that they were providing additional materials. The answer ofthe Trustee to that
question was twofold.

[166] First, the Trustee stated that the review was complete. Based on my review ofthe
evidence, I infer that the Trustee meant that he had completed his review ofthe evidence by June
26,2018. The nature of his comment during questioning suggests that the individual representing
the Trustee had closed his mind to further consideration at that point. As a result, I find that the
individual representing the Trustee had developed tunnel vision by that June 26,2018 date,

[167] Second,the Trustee stated that Ms. Rose and the Perpetual Group had been provided with
ample time to respond. The Trustee had been informed by Ms. Rose on July 6,2018 that she was
assembling further information for it to consider.

[168] Based on my review ofthe evidence,including the last communication from Ms. Rose to
the Trustee, and the argument advanced by the Trustee,I find that the alleged "ample time"
given by the Trustee to Ms. Rose to respond was between the Rose July 6,2018 Reporting Email
and August 2,2018. That equates to 18 clear business days,including tiie five days ofStampede
week. As an aside, I use July 6,2018 as the reference date because the Trustee knew that Ms.
Rose was still preparing the additional disclosure as at that date.

[169] The Trustee represented to this Court that the August 2018 SOC was filed because PEI
failed to provide the Trustee with certain requested information. Based on my review ofthe
events generally, and the contents ofthe June 26,2018 Trustee Letter specifically, I find no merit
to this representation. To the contrary, I find that the Trustee presented its alleged preliminary
position in the June 26,2018 Trustee Letter. It then declined to meet with Ms. Rose.
[170] Contrary to the argument advanced by the Trustee, I also find that it did not request any
additional information fi*om PEI or Ms. Rose. Instead, I find that the Trustee stated it would

review any additional information or comments that Ms. Rose chose to provide, and that it might
then request a meeting. I make this finding because, as noted above, the June 26,2018 Trustee
Letter did not request any particular information. That letter simply listed five areas in respect of
which Ms. Rose or PEI might want to provide further particulars.
[171] Ms. Rose reached out twice to the Trustee, and both times indicated that materials were
being prepared for its review. Conceming the Rose July 6,2018 Reporting Email and my review
ofthe evidence, I find the Trustee never even provided Ms. Rose with the courtesy ofa reply.
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[172] As I noted above, the Trustee indicated on June 27,2018 in a communication to Ms.

Rose that it would review any additional information provided. When I first reviewed that
evidence, I took comfort from that reply because it suggested that the Trustee had an open-mind
at thatjuncture. An open mind at that juncture is consistent with its responsibility to be fair,
which includes the need to investigate matters appropriately before launching a lawsuit.
However, 1 find the Trustee contradicted itself on that point during questioning.
[173] When the representative ofthe Trustee was asked during questioning whether it would
have been reasonable for him to provide a deadline concerning the additional data that Ms. Rose
was assembling for the Trustee, he answered that Ms. Rose had not responded to the request for
further information. I find the Trustee's response is inconsistent with the late June and early July
communications in evidence. As 1 noted above, I find no request from the Trustee for additional
information. What the Trustee stated was that it would review additional data, if provided by Ms.
Rose.

[174] Based on my review ofthe evidence, I find PEl and Ms. Rose were offering to provide
additional data to the Trustee, and the Trustee was on notice ofthat fact. The Trustee did not wait
to receive the forthcoming information.
[175] Instead, the Trustee "moved fast" to file the August 2018 SOC. Since it did not wait to
receive that information, the Trustee suffered a self-imposed information gap.

[176] Given the evidence and analysis, I find that the Trustee did not conduct an appropriate
investigation in respect ofthe lawsuit that it launched against Ms. Rose. This finding is
supported by a number of evidentiary factors.

[177] First, the Trustee asserted that certain documents spoke for themselves, and that it did not
need to ask Ms. Rose any questions. I disagree. The context that Ms. Rose could have provided
to the Trustee undoubtedly would have been useful in the exercise of its judgment, especially
considering the nature of this Action.

[178] Second, I found above that the Trustee did not ask the Sequoia Principals any questions
concerning the allegations it was going to make in the August 2018 SOC regarding the Release,
the Asset Transaction, the Aggregate Transaction or Ms. Rose. Again,the context the Sequoia
Principals could have provided to the Trustee likely would have been useful in the exercise of its
judgment concerning this Action. I state that because the Trustee's April 2018 Preliminary
Report indicated that the strategy implemented by the Sequoia Principals "...appeared to be
successful until around August 2017, when gas prices in Alberta began to decline significantly".
That comment by itself warranted follow-up questions by the Trustee.

[179] Third, I note the additional wells that SRC acquired from third parties. This was reported
on page one ofthe Trustee's 2018 Report. In particular, by its own hand the Trustee reports that
SRC grew between the date that 198Co acquired SRC and August 2017. Based on the evidence
before me as summarized by the Trustee, that growth in SRC was from an original well count of
approximately 2,500 wells to approximately 3,200 wells. The Trustee's April 2018 Preliminary
Report indicates that those additional wells were acquired in separate asset purchases from:(i)
Husky Oil Operations Ltd;(ii) Waldron Energy; and (iii) various other operators.

[180] While I make no findings concerning that data, 1 am ofthe view that certain questions
should have been raised for the benefit of all stakeholders, including the Court. As an example,
in the August 2018 SOC the Trustee asserts that "[a]s a result of the Transactions generally, and
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the Asset Transaction in particular: ...ifPEOC was not insolvent, it was rendered insolvent... all
for the benefit of...Rose personally". Given this assertion in the pleadings, the Trustee should
have asked the Sequoia Principals why they were adding assets to SRC between October 2016
and August 2017 ifthat corporation was insolvent.
[181] While I make no determination concerning those additional asset purchases, I think a
Court would want to know the answer to the above question. Fxirther, I am ofthe view that, as an
officer ofthe Court, the Trustee should have asked at least the Sequoia Principals a question of
that nature.

[182] The answers to questions ofthat type may have added important context to the elements
that the Trustee needs to prove as the Plaintiffin this Action. Indeed, the answers to such
questions may be critical to the proper administration ofjustice in matters of bankruptcy.
[183] In relation to the investigation as a whole, I also find that the Trustee drew a conclusion
concerning an alleged benefit involving the ARO without allowing Ms. Rose to put her position
forward. Indeed,the Trustee did not ask Ms. Rose a single question concerning the alleged
benefit that it was going to include in the August 2018 SOC against her.
3. Possible implications-erroneous decisions

[184] In my comments above, I mentioned my concems with tunnel vision and the benefit
issue. The reason I highlighted that point above is because I think certain questions should have
been asked of Ms. Rose concerning the alleged benefit. In my view, the failure ofthe Trustee to
ask questions concerning the alleged benefit reflects an important flaw in the conduct ofthe
Trustee.

[185] The questions of Ms. Rose could have been brief and simple. To illustrate the point, the
questions the Trustee could have asked include the following:
(i)
(ii)

Did you, Ms. Rose, benefit from the Asset Transaction?
Given the nature ofthe Asset Transaction, did you, Ms. Rose, enjoy a

(iii)

Did the shifting ofthe beneficial interest in the Goodyear Assets to PEOC
remove any ARO exposure from PEI?
Does section 2 ofthe Income Trusts Liability Act, SA 2004,c 1-1.5 (the
^''ITL Acf)apply to PEI in its capacity as a beneficiary ofthe POT Assets.
Ifthe ITL Act does not apply to PEI,is there any provision in the POT

benefit therefirom that violated the 574?

(iv)
(v)

Trust Indenture that would expose PEI to ARO?

[186] Based on my review ofthe questioning ofthe representative ofthe Trustee, I am
concerned that inquiries ofthis nature were not raised because oftunnel vision(which had closed

the Trustee's mind to ongoing enquiry). My particular concern arises because ofthe answer the
individual representing the Trustee gave during questioning: "...the benefit is clear because she
owns shares in an entity which was cleaned up by removing liabilities...". For purpose ofthis
discussion, I infer that the individual representing the Trustee is primarily referring to ARO
when he uses the term "liabilities".

[187] The above answer by the Trustee highlights my concern in respect ofthe "benefit"
allegation. I make that comment because Ms. Rose owns shares in PEI, not in POT. Subject to
the further evidence that may have been forthcoming fi*om Ms. Rose, ifthe Trustee had asked the
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above questions, it may have come to a different conclusion concerning the alleged ^Ijenefit"
assertion that it advanced in the August 2018 SOC.
[188] I raise this point as a matter that should have been investigated and considered by the
Trustee because it is my understanding that the subject ARO was situated in POT,and not PEL If
that is the case, I query whether any ARO was removed from PEI in the Asset Transaction.
[189] I pose the above question because ifthe subject ARO was simply shifted from POT to
PEOC in circumstances where PEI was never exposed to any ARO,then how does that benefit
Ms. Rose?

[190] While the ARO associated with the Goodyear Assets may have been reflected on the
consolidated or combined balance sheet ofPEI, it may not have been the legal responsibility of
PEI at all. Again,I raise these points to illustrate the importance ofthe questions that should
have been asked of Ms. Rose.

[191] In closing on this ''benefit allegation", I find that the Trustee had tunnel vision. I make
this finding because the individual representing the Trustee had closed his mind by at least June
26 or 27,2018. Regrettably, that tunnel vision was basis upon which the Trustee justified its
filing ofthe August 2018 SOC without:(i) completing a neutral and thorough investigation of
the particulars, including the questioning ofkey stakeholders(such as Ms. Rose); and (ii)
considering the overall corporate structure.
[192] To emphasize the point, the reason the Trustee needed to consider the overall corporate
structure was because any ARO responsibility may have been effectively locked in an entity
below PEI. For example, corporate groups manage risk by positioning certain types ofbusinesses
and assets in wholly-owned subsidiaries.
[193] While additional data from Ms. Rose may not have changed the alleged preliminary
views ofthe Trustee, it had an obligation to consider any further particulars that were
forthcoming. In my view, that obligation to consider is part offairness. If Ms. Rose had been
provided with sufficient time to respond before any commencement document was filed with the
Court, the Trustee may have reconsidered or reframed,for example,the alleged benefit.

[194] In this regard, I am also troubled by the assertion ofthe Trustee that it had provided Ms.
Rose with ample time to respond. In these circumstances, I find that Ms. Rose was not provided
with "ample time to respond". I make this finding for four reasons.
[195] First, the Trustee was positioning itselfto launch a claim in the range of$220 million
against Ms. Rose in circumstances where it did not provide her with any notice ofthe
forthcoming lawsuit against her. Not only should the Trustee have given notice ofthat possible
exposure to Ms. Rose,in fairness it had a responsibility to properly investigate the circumstances
and to provide her with the opportunity to address the issues before it filed the lawsuit.
[196] In fact, the Trustee's lawsuit against Ms. Rose, which contained serious allegations of
wrongful conduct, eventually became publicly available. Notwithstanding its magnitude and
potentially harmful impact on Ms. Rose's reputation, Ms. Rose was not afforded an opportunity
to fully address the allegations beforehand. Based on the reasoning in Cormie at para 81,1 find
that such conduct is contrary to the duty offairness on the Trustee's part and violates the
requirements of procedural fairness.
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[197] Second, Ms. Rose had indicated that further data was going to be provided for the Trustee
to consider. While Ms. Rose did not meet her own self-imposed deadline, I do not view that as
being a justification for the Trustee to **move fast" in terms offiling the lawsuit. Based on my
review of the evidence, I find no indication that the Trustee set a deadline by which Ms. Rose
was to provide additional particulars.
[198] Third,in any dispute between parties it is important to provide sufficient time for a
potential defendant to answer questions and provide its position on matters. In this case, there
were a total of 18 clear business days between the last communication of Ms. Rose to the
Trustee, which occurred on July 6,2018,and the filing ofthe August 2018 SOC on August 2,
2018 by the Trustee.

[199] Given the magnitude ofthe case that was laimched against Ms. Rose and the allegations it
contained, I find that time span was not ample. Indeed,the fact that the Trustee had not alerted
Ms. Rose to her personal exposure in the lawsuit further supports the finding that the time span
was neither ample nor sufficient, particularly when her potential exposure was in the range of
$220 million.

[200] Fourth, I disagree with the alleged justification given by the Trustee that it had to "move
fast". While I do not minimize the ultimate need for the attention to be given to approximately
2,500 wells, in the circumstances ofthis case I do not accept that as being the justification for the
Trustee to "move fast". I find no evidence before me ofany emergency that had to be dealt with
forthwith. Further, I find no evidence as to why the filing ofthe August 2018 SOC,a mere 18
clear business days after Ms. Rose indicated on July 6,2018 that additional data would be
forthcoming, would address any emergency. This finding is further supported by the fact that
there is no evidence the Trustee has,for example, reclaimed any wells since it was appointed in
March 2018.

[201] Given the facts and analysis, I find that the Trustee failed in its obligation to conduct an
appropriate investigation because it did not question Ms. Rose and the 198Co Principals. As a
result, the Trustee breached his responsibility to be fair to an important stakeholder by not
conducting a neutral and thorough investigation.

[202] Given the nature ofthe allegations made by the Trustee(which included:(i) alleged
failure to exercise business judgment;(ii) alleged oppression;(iii) an allegation ofbeing unfairly
prejudicial; and (iv) an allegation ofunfairly disregarding the interests ofthe creditors ofthe
corporation), and the magnitude ofthe claim against Ms. Rose(which was in the range of$220
million), I find the conduct ofthe Trustee was egregious. The fact that this tactic was pursued by
an officer ofthe Court is even more concerning.

[203] As noted above. Trustee's Release Assertion in the August 2018 SOC is that Ms. Rose
caused PEI to require 198Co to agree to the Release. On the face ofthe pleading, I am not
bothered by this factual allegation.

[204] This allegation concerning the Release suggests that PEI forced 198Co to do something.
That may have been the case, but this allegation is an important factor in this case because ofthe
manner in which the August 2018 SOC is fi"amed. While the Trustee is the master of his own
investigative procedure, it has a responsibility to act fairly: Engels at 150.

[205] I am troubled by what came before me in evidence during the underlying hearing. In this
circumstance, the Trustee saw no reason to ask Ms. Rose about the Release. In particular, the
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individual representing the Trustee saw no reason to ask her whether she had caused PEI to
require 198Co to agree to the Release, notwithstanding that it planned to allege that very point in
the August 2018 SOC.
[206] Based on the evidence before me,I find the Trustee's Release Assertion was made

without a proper investigation. It was merely an assumption. Concerning that evidence,I have
two comments.

[207] First, I acknowledge that the commencement document need only plead the important
facts that in law would create a certain cause of action: Stevenson <&. Cote 2020 at 13-25. In the

August 2018 SOC,the Trustee pleaded that"[Ms.] Rose breached her duties to PEOC ...by
...causing PEI to require [198Co]to agree that, as a condition of closing the Share Transaction,
[198Co] would deliver to PEI releases executed by PEOC's new directors, purporting to release
Rose from any claims by PEOC relating to her conduct as a director ofPEOC...": see clause 16.6
ofthe August 2018 SOC. While it is trite law, I state for the record that a fact alleged in a
pleading is not evidence.

[208] The Trustee stated in questioning that he did not query the 198Co Principals because he
^'was not aware ofany evidence where they had been involved in the asset purchase agreement".
During that same questioning, the individual representing the Trustee also confirmed that it did
not occur to him that he would be better able to discharge his duty to be honest and impartial,
and provide the interested parties with full and accurate information if:(i) he examined more
carefully the records received from SRC or from PEI conceming the negotiation ofthe asset
purchase agreement; or (ii) he followed up with Ms. Rose conceming her notice that the
Perpetual Group was going to provide additional information to the Tmstee.

[209] Similarly, I also find that the Tmstee did not ask Ms. Rose any questions conceming the
Tmstee's Release Assertion. Indeed, based on my review ofthe June 26,2018 Tmstee Letter, I
find no mention ofthe Release. When asked during questioning why he did not ask Ms. Rose for

her side ofthe story, the Tmstee stated that "[t]he evidence speaks for itself. In the context of
that same cross-examination, the Tmstee also confirmed that he did not think it was "proper" to
ask Ms. Rose about the Tmstee's Release Assertion. I find that answer unacceptable in these

circumstances. There is nothing improper about said question, other than it was not asked.

[210] During the initial hearing. Counsel for the Tmstee tried to justify the lack ofquestioning
of Ms. Rose by asserting,"I was not sure what she should have been asked. The release is clear.
The circumstances are clear and really, there's nothing sinister about the fact that there's nothing
more to ask her about that except her opinion about whether it's legal, I suppose...".

[211] I do not accept that assertion on behalfofthe Tmstee. My reasons are fourfold.

[212] First, Ms. Rose provided evidence in affidavit format that the Release was negotiated at
arm's length. That evidence from Ms. Rose contradicts an important element in the Tmstee's
Release Assertion. The contradiction relates to the assertion by the Tmstee that the 198Co

Principals were "required" to execute the Release. Based on the evidence before me,the
negotiation ofthe Release was at arm's length. The implications associated with the Tmstee's
assertion eire significant because they suggest that the Release is something other than a
document negotiated between arm's length parties. I do not accept the assertion. It is without
merit. I also note that the Tmstee did not cross-examine Ms. Rose on her evidence or tender

reply evidence.
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[213] Second, given the nature ofthe Trustee's Release Assertion in the August 2018 SOC,I
would have expected the Trustee to at least ask the 198Co Principals the following question: Did
Ms. Rose cause PEI to require you,the 198Co Principals, to execute the Release against your
will? There is no evidence to suggest that a simple question ofthat type was asked ofthese key
stakeholders.

[214] Third, given that the Trustee was going to claim $220 million against Ms. Rose,I would
have expected a neutral and thorough investigation. While the domain ofthe investigation in
these circumstances is under the control ofthe Trustee, I find that a neutral and thorough
investigation would have required the Trustee to ask the key stakeholders some questions. In this
case, the evidence of Ms. Rose was that at no time did the Trustee asked her any questions about
the Release or suggest that it is not binding on SRC. Again,the Trustee did not cross-examine
Ms. Rose on her evidence or tender reply evidence.
[215] Fourth, implicit in the Trustee's Release Assertion in the August 2018 SOC is the
allegation that the 198Co Principals were not acting on an arm's-length basis in respect ofone or
both ofMs. Rose or PEI. I touched on this above, but fi"om a different perspective.
Notwithstanding that allegation, I find that the Trustee provided no evidence that 198Co was
operating on a non-arm's length basis in respect of one or both of Ms. Rose or PEI. To the
contrary, the evidence is that 198Co was a sophisticated party that was at arm's length with both
Ms. Rose and PEI. Further, the evidence is that 198Co was represented by the law firm of
McCarthy Tetrault LLP, and it vigorously negotiated all aspects ofthe Aggregate Transaction. In
the absence ofevidence, the suggestion that McCarthy Tetrault LLP was forced to do anything in
the context ofa deal is inconceivable to me.

[216] Based on the evidence before me during the hearing, I found no basis whatsoever to
justify the allegation that Ms. Rose caused PEI to cause 198Co to agree to the Release. To the
contrary, I find that there is a lack ofevidence to support that allegation that was included in the
August 2018 SOC.I make that finding primarily because the individual representing the Trustee
did not,in my view, carry out a proper investigation. He simply made certain assumptions, and

did not take steps to investigate the necessary underlying facts. I find this to be inexcusable
conduct for any investigative officer, particularly an officer ofthe Court.
[217] Given the facts and analysis, I find that the Trustee did not investigate the Trustee's
Release Assertion appropriately. As a result, I find no evidence that the Trustee established an
evidentiary foimdation to support its allegation that Ms. Rose caused PEI to cause 198Co to
agree to the Release.
[218] In summary, I find that the Trustee took inadequate steps to investigate the merits ofthe
allegations against Ms. Rose that it included in the August 2018 SOC. The Trustee simply made
assumptions. These finding are important in the context ofthe Rose Costs Application because
the conduct ofthe Trustee in this matter guides me in determining what costs should be applied.
B. What scale of costs should be applied?

[219] The Plaintiff has expressed concem that the submissions advanced by Ms. Rose in the
context ofthe Rose Costs Application suggest that the Trustee engaged in various forms of
misconduct. In particular, the Trustee asserts that Ms. Rose alleges that the various claims made
against her in the Action were without any beliefthat they were well-founded, legally and
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factually. The Trustee asserts that there is no reasonable basis in law or fact for these
submissions by Ms. Rose.

[220] While I acknowledge the assertion advanced by the Trustee, I disagree. For the reasons
discussed above,I find the allegations advanced by Ms. Rose are well-founded, both in law and
in fact.

[221] Given the facts and analysis, I find that an award ofsolicitor-client costs in favour of Ms.
Rose is warranted. I make this finding because this is a circumstance where justice can only be
done by a substantial indemnification for costs.

[222] Ms. Rose swore an Affidavit on May 1,2020(the "Rose May 2020 Affidavit")that
attached a bill of costs, indicating that her solicitor-client costs are in the amount of
approximately $683,431 (the "Rose Bill of Costs").

[223] Counsel for each ofthe entities in the Perpetual Group and Ms. Rose allocated work
between themselves. The purpose ofthis work allocation was to reduce or avoid the duplication
ofeffort on common issues(the "Defendants' Work Allocation").
[224] The Trustee did not cross-examine Ms. Rose on the Rose May 2020 Affidavit. Further,
the Trustee did not file any evidence in response to this Application.

[225] The Defendants' Work Allocation is relevant to the Rose Costs Application because
much ofthe work carried out by coimsel for the Perpetual Group otherwise would have been
duplicated by counsel for Ms. Rose. There is no evidence that the Trustee challenged the
Defendants' Work Allocation.

[226] Based on the facts and analysis, I find the Defendants' Work Allocation to be a prudent
course of conduct in the circumstances.

[227] Given that the Trustee did not cross-examine Ms. Rose on her May 2020 Affidavit, I
accept the Rose Bill of Costs at $683,431.
[228] I have considered the above evidence, findings and analysis carefully. Based on that
deliberation and the exercise of my discretion, I set the award of solicitor-client costs at 85% of
the Rose Bill of Costs. I make this determination because I find the Trustee exercised very poor

judgment that equates to positive misconduct. In summary,the positive misconduct to which I
refer is fourfold.

[229] First, the Trustee did not conduct a neutral and thorough investigation into the
circumstances ofthis case. While the Trustee might have decided to proceed with the lawsuit, the
need for an appropriate investigation as prerequisite to that litigation step is offundamental
importance. In my view, an appropriate investigation is linked to fairness.

[230] Second,the Trustee did not provide Ms. Rose with notice ofthe possible claim in the
range of$220 million against her. For the record, I find this lack of notice inexcusable in these
circumstances. The provision of notice is offundamental importance in many areas ofthe law,
and one ofthose areas includes the need for a Trustee to give notice to director ofa public
company in the context of a potential lawsuit ofthis nature. I expect no less from an officer of
the Court.
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[231] Third,the Trustee should have provided Ms.Rose with the opportunity to submit
additional data for it to consider. I find it outrageous that Ms. Rose notified the Trustee that
further particulars were forthcoming and that the Trustee neither waited for those additional
particulars nor gave Ms. Rose a deadline by which she should have submitted those particulars to
the Trustee.

[232] Fourth, I find Ms. Rose was not given sufficient time to address matters. In the
circumstances ofthis case, I find the conduct ofthe Trustee in this regard to be egregious. If a
Trustee is going to sue a director ofa public company and make the type of allegations that it did
in this case, it needs to provide that individual with adequate time to address matters. This point
overlaps with notice, but is a separate issue.
[233] As a final comment,I make this particular award of costs so that other Officers ofthe
Court are deterred firom similar conduct. When this type ofconduct occurs, the responsible party
should be penalized beyond the ordinary order of costs: Secure 2013 Group at para 15(e).
C. Should PWC Inc be personally liable for Ms.Rose's costs?

[234] The Trustee sued Ms. Rose personally in civil court in relation to a corporate transaction.
Nearly four years have lapsed since the Aggregate Transaction was effected. Much has happened
in the world since then, including in respect ofthe financial prospects ofSRC.
[235] Given the facts and analysis above, I find that PWC Inc is the "promoter" ofthis
litigation.
[236] The Alberta Court of Appeal has recognized that the Sequoia Estate will not be able to
pay costs:PWCFirst AppealReasons at para 32. Indeed, the Trustee also conceded that the
Sequoia Estate would not likely be able to pay costs:PWC First Appeal Reasons at para 30.
[237] Based on my review ofthe law,I find that I have the jurisdiction to award costs against
non-parties on the basis that they were the "promoter" ofthe unsuccessful litigation. Based on
that jurisdiction and my above findings,PWC Inc shall bear personal responsibility for the costs
awarded in the Rose Costs Application. As a result, and given the circumstances ofthis case, I
order PWC Inc to be directly liable for the costs.
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Vn.

Conclusions

[238] Given the evidence, findings and analysis above, my Orders are as follows:
a. Costs shall be granted in favour of Ms. Rose.

b. The Costs in this Action concerning Ms. Rose shall be granted on a solicitorclient basis. I make this finding because this is a circumstance where justice can
only be done by a substantial indemnification for costs. I set the award of Costs at
85% ofthe Rose Bill of Costs.

c. PWC Inc shall be directly liable for the costs to Ms. Rose.

Heard on the 28^^-30^ day of July, 2020.
Oral Reasons for Judgment given on 26^ day of August, 2020.
Written Reasons for Judgment dated at Calgary, Alberta this 24^^ day^ofl^eptember, 2020.
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