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PART 1 1.

INTRODUCTION1

The Perpetual Energy Defendants file this Brief in support of their application for full

indemnity costs of their successful application striking two of the three claims against them (the
Oppression Claim, and the Public Policy, Statutory Illegality and Equitable Rescission Claims). This
Brief also includes the Perpetual Energy Defendants' submissions regarding costs of the decision
not to summarily dismiss the one remaining claim against them (the BIA Claim).
2.

The Perpetual Energy Defendants adopt the submissions of Ms. Rose in her June 3, 2020

Costs Brief. This Brief uses the same headings used in Ms. Rose's Brief, adopts and does not
repeat the facts and law that are common to all Defendants, and addresses additional or different
considerations that apply to the Perpetual Energy Defendants.
3.

Most of the grounds warranting enhanced costs referred to in Ms. Rose's submissions,

with the exception of matters related to the Release and to the Trustee's refusal to acknowledge
that it lost its entire claim against Ms. Rose, also apply to the Perpetual Energy Defendants.
Specifically:
(a)

the Trustee made serious allegations against the Perpetual Energy Defendants

without having done any meaningful investigation of the facts;
(b)

the Trustee did not have standing to sue the Perpetual Energy Defendants in

oppression;
(c)

the Trustee made baseless allegations and submissions which unreasonably

impugned the conduct and reputation of the Perpetual Energy Defendants;
(d)

the Trustee employed unnecessarily adversarial litigation strategies;

(e)

the Trustee sought full indemnity costs against the Perpetual Energy Defendants;

(f)

the Trustee has not acknowledged an obligation to pay any costs to the Perpetual

Energy Defendants despite the foregoing; and

1

This Brief uses the abbreviations and defined terms in the Reasons for Judgment of the Honourable Justice
D.B. Nixon dated January 13, 2020 (the Reasons).
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(g)

an award of costs against the Estate will be worthless. In these circumstances, the

Trustee should be required to account for the ill-conceived and baseless civil claims against
the Perpetual Energy Defendants.
4.

The final section of this Brief addresses the adjusting of costs awards based on significant

but not complete success and costs arising from the Court's decision not to summarily dismiss
the BIA Claim, on the basis explained in paragraphs 97 to 101 of the Reasons. The Perpetual
Energy Defendants submit that they should be awarded two-thirds of their full indemnity costs
for their successful application striking two of the three claims against them, and that costs related
to the BIA Claim should be in the cause, to be assessed when the claim is finally determined.
PART 2 5.

THE PERPETUAL ENERGY DEFENDANTS' APPLICATION AND EVIDENCE

On May 5, 2020, the Perpetual Energy Defendants filed and served their Application for

Costs, relying on the supporting Affidavit of Ms. Rose, which attaches as an exhibit the Perpetual
Energy Defendants' Bill of Costs. That Bill of Costs shows that the Perpetual Energy Defendants'
solicitor and client costs for all matters related to the action until February 14, 2020 are
$772,003.40. That amount does not include the costs of this costs application, which the
Perpetual Energy Defendants also seek. The Trustee did not cross-examine Ms. Rose or tender
responding evidence.
PART 3 6.

STRUCTURE OF SUBMISSIONS

This Brief has the same structure as Ms. Rose's Brief and uses the same headings.

PART 4 -

FACTS IN SUPPORT OF AWARD FOR FULL INDEMNITY COSTS

(a)

The Perpetual Energy Defendants were successful in striking two of the three
claims against them. They are entitled to a meaningful award of costs

7.

The Perpetual Energy Defendants were completely successful in striking the Oppression

Claim and the Public Policy, Statutory Illegality and Equitable Rescission Claims against them.
(b)

The Trustee made serious allegations and claims against the Perpetual Energy
Defendants without having done any meaningful investigation or analysis

8.

The Perpetual Energy Defendants adopt Ms. Rose's submissions.
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(c)

The Trustee's suit in the face of the Release was reckless and vexatious

9.

Not applicable.

(d)

The Trustee did not have standing to sue for oppression

10.

To be clear, the Oppression Claim was brought not only against Ms. Rose, but also against

the Perpetual Energy Defendants. Paragraph 19 of the Statement of Claim states that "PEI and
POC carried on or conducted their business or affairs in a manner that was: oppressive, unfairly
prejudicial to or unfairly disregarded the interests of the creditors of PEOC, including its contingent
creditors."
11.

The Perpetual Energy Defendants adopt Ms. Rose's submissions.

(e)

The Trustee made baseless allegations and submissions which unreasonably
impugned the conduct and character of the Perpetual Energy Defendants

12.

Perpetual Energy is a publicly traded corporation with directors, officers, employees and

shareholders. Just as individuals have reputations that can be damaged by baseless attacks on
their character, so too do corporations. As stated in Colborne Capital Corp. v 542775 Alberta Ltd:
301
…At risk in the proceedings were not only damages, but the
industry reputation of the respondent corporations and their officers….2

13.

The Perpetual Energy Defendants adopt Ms. Rose's submissions.

(f)

The Trustee employed unnecessarily adversarial litigation tactics

14.

The Perpetual Energy Defendants adopt Ms. Rose's submissions.

Colborne Capital Corp. v 542775 Alberta Ltd., 1999 ABCA 14 at para 301 [Tab 1]; see also Bank of
Montreal v AGT Mobility Inc., 1999 ABQB 338 at para 39 [Tab 2].
2
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(g)

After the Court issued the very clear Reasons, the Trustee took the
unreasonable position that it has succeeded against the Perpetual Energy
Defendants and that it would seek costs against the Perpetual Energy
Defendants

15.

The Trustee lost two of its three claims against the Perpetual Energy Defendants. And as

discussed below, the Trustee did no more than avoid having its BIA Claim struck or summarily
dismissed.
16.

With that qualification, the Perpetual Energy Defendants adopt Ms. Rose's submissions.

(h)

After the Court issued the very clear Reasons, the Trustee took the obdurate
position that the Court did not mean what it had written, necessitating another
hearing with Briefs and a second endorsement of the Perpetual Energy
Defendants' position

17.

Not applicable, except to the extent that counsel for the Perpetual Energy Defendants was

required to attend the February 2020 hearing that should have been unnecessary.
(i)

The Trustee has refused to acknowledge an obligation to pay any costs to the
Perpetual Energy Defendants despite the foregoing

18.

The Perpetual Energy Defendants adopt Ms. Rose's submissions.

(j)

An award of costs against the Trustee qua the trustee in bankruptcy will be
worthless. In these circumstances, PricewaterhouseCoopers should be
required to account for its failed civil claims against the Perpetual Energy
Defendants

19.

The Perpetual Energy Defendants adopt Ms. Rose's submissions.

(k)

Conclusions regarding the facts

20.

The Perpetual Energy Defendants adopt Ms. Rose's submissions.

PART 5 21.

LAW

The Perpetual Energy Defendants adopt Ms. Rose's submissions.
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PART 6 -

22.

ADJUSTING COSTS ON SUBSTANTIAL SUCCESS AND COSTS OF THE BIA
CLAIM

The Perpetual Energy Defendants do not know what submissions the Trustee will make

regarding costs and reserve the right to reply if the Trustee files a costs application or brief.
23.

While the application to summarily dismiss or strike the BIA Claim was unsuccessful, it

was not because the Court concluded that the BIA Claim has any reasonable prospect of success
(which it does not), but because the Court was not satisfied that the Perpetual Energy Defendants'
evidence permitted the Court to conclusively adjudicate the BIA Claim summarily. At best, this is
a finding that the Trustee "lives to fight [the BIA Claim] another day". It is far from a finding that
the Trustee has a good case.
(a)

The Rules

24.

The starting point is Rules 10.29(1), 10.31(1) and 10.33(1), the relevant parts of which

state:
10.29(1) A successful party to an application, a proceeding or an action is
entitled to a costs award against the unsuccessful party, and the
unsuccessful party must pay the costs forthwith, notwithstanding the final
determination of the application, proceeding or action, subject to

(a) the Court’s general discretion under rule 10.31 …
10.31(1) After considering the matters described in rule 10.33, the Court
may order one party to pay to another party, as a costs award, one or a
combination of the following: …
10.33(1) In making a costs award, the Court may consider all or any of
the following:

(a) the result of the action and the degree of success of each party;
(b) the amount claimed and the amount recovered;
(c) the importance of the issues;
(d) the complexity of the action;
(e) the apportionment of liability;

(f) the conduct of a party that tended to shorten the action;
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(g) any other matter related to the question of reasonable and proper
costs that the Court considers appropriate.
(emphasis added)3

(b)

Adjusting Costs on Substantial Success

25.

Rule 10.29 creates a presumption that the successful party to an application is entitled to

costs, payable forthwith, subject to the Court's discretion. Being a "successful party" does not
mean that the party must have succeeded on all issues, however. A substantially successful party
is a successful party for the purposes of Rule 10.29 and is generally entitled to costs.
26.

In Zuk v Alberta Dental Association and College, the Court of Appeal succinctly described

the "default" approach to costs awards as follows:
The default rule is that the party who was substantially successful
receives his or her costs. If success was mixed and neither party was
4

substantially successful, no costs are awarded. Normally, this Court does
not award costs on an issue-by-issue basis although it has the discretion
to do so in a proper case... (emphasis added)4

27.

That is not to say that a party who was generally successful but failed on certain issues

should be awarded its full bill of costs, nor is that what the Perpetual Energy Defendants request.
To account for the party's lack of success on certain issues, the Court may adjust or discount the
successful party's costs award based on its degree of success. This approach is consistent with
Rule 10.33(1)(a).
28.

In Murphy Oil Canada Ltd. v Predator Corp.,5 the plaintiffs (defendants by counterclaim)

Murphy and Apache had sought summary dismissal of the counterclaim on the basis that it raised
no genuine issues for trial. Justice McMahon granted summary dismissal of the majority of the
claims in the counterclaim, but was not satisfied that there was no genuine issue for trial in

Alberta Rules of Court, AR 124/2010 rules 10.29(1), 10.31(1) and 10.33(1) [Tab 3].
Zuk v Alberta Dental Association and College, 2018 ABCA 398 (Zuk) at para 4 [Tab 4], leave to appeal
to SCC refused by, 2019 CarswellAlta 665 (SCC). In Zuk, the Court upheld nineteen of twenty-one findings
related to the appellant's misconduct under the Health Professions Act and, accordingly, found that the
3
4

respondent was substantially successful on appeal. At the request of the respondent, the Court awarded
the respondent 2/3 of its bill of costs to be set off against 1/3 of the appellant's costs, but the Court noted
at para 12 that "[g]iven the [respondent's] substantial success in the appeal, we may have awarded the
full amount in the bill of costs…".
5
Murphy Oil Canada Ltd. v Predator Corp., 2005 ABQB 134 (Murphy) [Tab 5].

7
respect of four of the claims, and dismissed that part of the application. As a result, counterclaims
totalling $3.242 billion were dismissed, leaving claims of approximately $363 million. The claims
in the main action totalled $30 million. With respect to costs, the Court held: "[t]he Applicants
have been primarily successful and so are entitled to costs".6 No costs were awarded to the
defendants (plaintiffs by counterclaim) for resisting part of the application. In its additional
reasons on the quantification of the plaintiffs' costs, the Court found that 50% was an accurate
approximation of the apportionment of the dismissed claims and the surviving claims, and granted
Murphy lump sum costs of $633,000 and Apache lump sum costs of $500,250.7
29.

Similarly, in the Ontario case of King v O'Toole,8 the reasons in their entirety state:
1
The defendants have been substantially, but not entirely
successful. They should have a portion (but not all) of their partial
indemnity costs.
2
King submits that costs ought to be left to the trial judge or there
ought to be no costs because success has been divided. I do not think that
would be fair: two of the three claims have been dismissed outright. The
third claim has survived a motion for summary judgment based solely on
the limitations defence, but that issue remains for trial.
3
The defendants seeks 2/3 of their partial indemnity costs of the
motion, which they calculate at $12,877.35. This claim is entirely
reasonable. It is so ordered, payable by King to the defendants, within 30
days.

30.

The Perpetual Energy Defendants were substantially successful on their motion to strike

or dismiss the Trustee's claims. Two-thirds of the Trustee's claims against the Perpetual Energy
Defendants were struck entirely. They should never have been made in the first place. The Court
found none of the Oppression Claim, the Public Policy Claim, the Statutory Illegality Claim or the
Equitable Rescission Claim constituted a cause of action, and further, that the prospect of success
of the Oppression Claim was "extremely remote".9

See McMahon J.'s reasons for granting summary dismissal in part: Murphy Oil Co. v Predator Corp, 2004
ABQB 688 [Tab 6] at para 99, affirmed, 2006 ABCA 69.
7
Murphy at paras 24, 28 and 45 [Tab 5].
8
King v O'Toole, 2017 ONSC 3919 [Tab 7].
9
Reasons at paras 236-241, 281 and 373-380.
6

8
31.

The remaining third, the BIA Claim, survived only on the Court finding the record was not

sufficiently robust to allow for summary disposition. On any reasonable view of the Court's
decision, the Perpetual Energy Defendants' enjoyed far greater success than the Trustee.
32.

Given their substantial success on their motion to strike or dismiss the Trustee's claims,

and for the reasons above in support of full indemnity costs, the Perpetual Energy Defendant's
request that the Court exercise its discretion to award solicitor and own client costs, discounted
by one-third to reflect their narrow loss in respect of the BIA Claim.
(c)

Costs of the BIA Claim

33.

While the Perpetual Energy Defendants accept that costs for the BIA Claim should not be

awarded at this stage, it is respectfully submitted that they should be ordered in the cause.
34.

The parties' efforts in seeking and resisting summary dismissal of the BIA Claim were not

wasted. The work done in connection with the application for summary dismissal of the BIA Claim
created a record, narrowed the issues and resulted in findings of fact that will benefit the parties,
and the litigation generally, going forward. The costs associated with that work should not be
thrown away at this stage, but rather deferred until the BIA Claim is finally determined in the
second summary dismissal application, at trial, or otherwise.
35.

The chambers judge or trial judge, as the case may be, will be able to both:
(a)

assess the utility of the Perpetual Energy Defendants' application for summary

dismissal in making a final determination on the BIA Claim; and
(b)

determine whether, to what extent and to which party costs should be awarded

for the BIA Claim.
36.

The Ontario case of Sofina Foods Inc. v Meyn Canada Inc. is authority for this approach.10

There, a third party applied for summary dismissal of the defendant's third party claim. The Court
dismissed its motion for summary dismissal but granted its request for an order declaring that
Belgian law governed the defendants' claim. The Court found that the third party was entitled to
partial indemnity costs for obtaining the declaratory relief, and that the remaining costs of its

10

Sofina Foods Inc. v Meyn Canada Inc., 2018 ONSC 981 (Sofina) [Tab 8].

9
unsuccessful motion for summary dismissal should be awarded in the cause. The Court reserved
the costs of the summary dismissal motion to the trial largely because: (i) the motion was
reasonably brought, even though it was unsuccessful;11 much of the work done on the issue had
not been wasted and would benefit the parties at trial;12 and because the usefulness of the costs
incurred in the motion would only be determinable after the trial, the trial judge would be in a
better position to make a just determination.13
PART 7 37.

CONCLUSION

The Perpetual Energy Defendants' solicitor and own client costs are $772,003.40. The

Perpetual Energy Defendants completely defeated two of the three claims against them. They
seek costs of two-thirds of $772,003.40, or $514,668.93, payable forthwith, plus their solicitor
and own client costs of this application.
38.

Costs of the decision not to strike or summarily dismiss the BIA Claim should be in the

cause.
July 08, 2020
RESPECTFULLY SUBMITTED.
BURNET, DUCKWORTH & PALMER LLP

Per:
D.J. McDonald, Q.C. / Paul G. Chiswell
Counsel for the Perpetual Energy
Defendants

Sofina at para 19 [Tab 8].
Sofina at para 20 [Tab 8].
13
Sofina at para 21 [Tab 8].
11
12
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1999 ABCA 14
Alberta Court of Appeal
Colborne Capital Corp. v. 542775 Alberta Ltd.
1999 CarswellAlta 29, 1999 ABCA 14, [1999] 8 W.W.R. 222, [1999] A.J. No.
33, 188 W.A.C. 201, 228 A.R. 201, 45 B.L.R. (2d) 21, 69 Alta. L.R. (3d) 265

Colborne Capital Corporation and James T. Grenon and Murray Edwards,
Plaintiffs/Defendants by Counterclaim (Appellants/Respondents by CrossAppeal) and 542775 Alberta Ltd., Westar Petroleum Ltd., Westar Group
Ltd., Stampeder Exploration Ltd., Ricinus Holdings Ltd. and Peter Atlee
Williams (Not a Party to the Appeal), Defendants/Plaintiffs by Counterclaim
(Respondents/Appellants by Cross-Appeal) and Thomas Pointer, Defendant
by Counterclaim/Third Party (Appellant/Respondent by Cross-Appeal)
Thomas H. Pointer, Plaintiff/Defendant by Counterclaim (Appellant) and Westar Petroleum
Ltd. and Westar Group Ltd., Defendants/Plaintiffs by Counterclaim (Respondents)
McClung, Russell, Sulatycky JJ.A.
Judgment: January 14, 1999
Docket: Calgary Appeal 95-15953, 95-15954, 95-15955
Proceedings: varying (1995), 30 Alta. L.R. (3d) 127 (Q.B.); varying (June 27, 1995), Doc. Calgary 9301-12382, 9301-13674
(Alta. Q.B.)
Counsel: A. H. Trawick, Q.C. and B. C. Duguid, for Colborne Capital Corporation and James T. Grenon.
R. J. Thrasher, Q.C. and T. J. Mallett, for Murray Edwards.
R. A. Coad, Q.C. and M. R. Lindsay, for Westar Group Ltd. and 542775 Alberta Ltd.
J. J. Marshall, Q.C., for Stampeder Exploration Ltd., Westar Petroleum Ltd. and Ricinus Holdings Ltd.
R. W. Block and J. L. Ircandia, for Stampeder Exploration Ltd., Westar Petroleum Ltd. and Ricinus Holdings Ltd.
A.D. Hunter, Q.C. and J. T. Eamon, for Thomas H. Pointer.
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III Specific matters of corporate organization
III.1 Directors and officers
III.1.d Remuneration
III.1.d.i Directors
III.1.d.i.A Director also officer or employee
Business associations
III Specific matters of corporate organization
III.1 Directors and officers
III.1.e Duty to manage
III.1.e.ii Power and authority
III.1.e.ii.A Directors
III.1.e.ii.A.3 Miscellaneous
Civil practice and procedure
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XXIV.14 Taxation or assessment of costs
XXIV.14.a Right to
XXIV.14.a.ii Miscellaneous
Contracts
XIV Remedies for breach
XIV.5 Damages
XIV.5.q Miscellaneous
Professions and occupations
IX Barristers and solicitors
IX.4 Relationship with client
IX.4.e Conflict of interest
IX.4.e.iii Duty to former client
IX.4.e.iii.F Miscellaneous
Remedies
I Damages
I.11 Damages in contract
I.11.n Miscellaneous
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I Damages
I.12 Exemplary, punitive and aggravated damages
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I.12.k Miscellaneous
Torts
I Abuse of process
I.2 Miscellaneous
Torts
X Interference with contractual relations
X.4 Miscellaneous
Headnote
Corporations --- Directors and officers — Remuneration — Directors — Director also officer or employee
Holding company assigned director of subsidiary task of devising method of using tax losses of subsidiary to create value
in subsidiary for holding company — Director executed right of first refusal concerning subsidiary's shares without approval
of holding company — Director also executed unanimous shareholders' agreement which attempted to interfere with holding
company's planned transfer to purchaser — Director sued subsidiary and holding company for payment under incentive
agreement and severance package — Action dismissed — Trial judge held that director breached fiduciary duty owed to holding
company by deceitfully participating in plan intended to defeat holding company's desire to sell shares to purchaser — Trial
judge held that director not entitled to enforce incentive agreement or severance package — Appeal by director dismissed —
Director did not have reasonable belief in his authority to execute right of first refusal — No argument based on good faith
could validate director's unauthorized execution of right of first refusal — Director owed fiduciary duties to holding company
which were breached by his execution of right of first refusal and unanimous shareholders' agreement — Director deceived
holding company about true role he was playing in final stages of negotiations with purchaser — Agreements to be rescinded
and subsidiary entitled to judgment against director for amount paid to director under severance agreement.
Corporations --- Directors and officers — Duty to manage — Power and authority — Directors — General
Holding company assigned director of subsidiary task of devising method of using tax losses of subsidiary to create value in
subsidiary for holding company — Director signed agreement giving plaintiffs right of first refusal concerning subsidiary's
shares — Director also executed unanimous shareholders' agreement which attempted to interfere with holding company's
planned transfer to purchaser — Plaintiffs brought actions against holding company and subsidiary, and against purchaser for
unlawful interference with contractual relations — Action dismissed — Trial judge held that director had no authority to enter
into right of first refusal or shareholders' agreement — Trial judge held agreements were unenforceable — Appeal by plaintiffs
dismissed — Conduct of plaintiffs was dishonest and deceitful — Trial judge was correct in dismissing claims — Documents
on which claims rested were correctly found to be product of fraudulent conduct and void.
Damages --- Exemplary, punitive and aggravated damages — Grounds for awarding exemplary, punitive and aggravated
damages — Miscellaneous issues
Holding company assigned director of subsidiary task of devising method of using tax losses of subsidiary to create value in
subsidiary for holding company — Director signed agreement giving plaintiffs right of first refusal concerning subsidiary's
shares — Director also executed unanimous shareholders' agreement which attempted to interfere with holding company's
planned transfer to purchaser — Plaintiffs brought actions against holding company and subsidiary, and against purchaser
for unlawful interference with contractual relations — Purchaser brought counterclaim against plaintiffs — Trial judge found
agreements on which plaintiffs' claims were based were unenforceable and plaintiffs' action dismissed — Trial judge allowed
counterclaim holding that actions of plaintiffs and director amounted to conspiracy to cause economic harm and were abuse
of process — Trial judge awarded purchasers punitive damages in amount of $1,000,000 — Appeal by plaintiffs and director
allowed — Trial judge erred in awarding punitive damages — Award of punitive damages served no rational purpose that wasn't
met by fair calculation of compensatory damages, unlimited solicitor-and-client costs and prejudgment interest.
Torts --- Abuse of process — General
Holding company assigned director of subsidiary task of devising method of using tax losses of subsidiary to create value in
subsidiary for holding company — Director signed agreement giving plaintiffs right of first refusal concerning subsidiary's
shares — Director also executed unanimous shareholders' agreement which attempted to interfere with holding company's
planned transfer to purchaser — Plaintiffs brought actions against holding company and subsidiary, and against purchaser for
unlawful interference with contractual relations — Purchaser brought counterclaim against plaintiffs — Trial judge allowed
counterclaim holding that actions of plaintiffs and director amounted to abuse of process — Trial judge held that actions of
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plaintiffs and director in entering into right of first refusal agreement amounted to conspiracy to cause economic harm —
Appeals by plaintiffs and director dismissed — Trial judge was correct in finding that conduct of plaintiffs and director exceeded
bounds of business behaviour to extent that court would intervene — No reason to interfere with findings of liability made
against the plaintiffs and director.
Torts --- Interference with contractual relations — General
Holding company assigned director of subsidiary task of devising method of using tax losses of subsidiary to create value in
subsidiary for holding company — Director signed agreement giving plaintiffs right of first refusal concerning subsidiary's
shares — Director also executed unanimous shareholders' agreement which attempted to interfere with holding company's
planned transfer to purchaser — Plaintiffs brought actions against holding company and subsidiary, and against purchaser for
unlawful interference with contractual relations — Trial judge dismissed action holding that plaintiffs had no basis for claim
for interference with contractual relations — Trial judge held that actions of plaintiffs and director in entering into right of first
refusal agreement amounted to conspiracy to cause economic harm — Appeal by plaintiffs dismissed — Trial judge was correct
in holding that agreements were unenforceable — Conduct of plaintiffs was dishonest and deceitful.
Torts --- Interference with contractual relations — Damages
Holding company assigned director of subsidiary task of devising method of using tax losses of subsidiary to create value in
subsidiary for holding company — Director signed agreement giving plaintiffs right of first refusal concerning subsidiary's
shares — Director also executed unanimous shareholders' agreement which attempted to interfere with holding company's
planned transfer to purchaser — Plaintiffs brought actions against holding company and subsidiary, and against purchaser for
unlawful interference with contractual relations — Purchaser brought counterclaim against plaintiffs — Trial judge allowed
counterclaim holding that actions of plaintiffs and director amounted to abuse of process — Trial judge held that actions of
plaintiffs and director in entering into right of first refusal agreement amounted to conspiracy to cause economic harm — Trial
judge awarded compensatory damages to purchaser and subsidiary in amount of $3,630,000 — Appeal by plaintiffs and director
allowed — Compensatory damages award to be discounted significantly — Assumptions made by trial judge were neither
proved nor safe — Evidence did not prove plaintiffs' statement of claim and media commentary alone undermined investor
confidence in purchaser forcing reduced warrant price offering — Fair assessment of purchaser's probable loss arising from
plaintiffs' intercession was 50 per cent of sum awarded at trial.
Practice --- Costs — Particular orders as to costs — Costs on solicitor and client basis — Grounds for awarding — Misconduct
Holding company assigned director of subsidiary task of devising method of using tax losses of subsidiary to create value in
subsidiary for holding company — Director signed agreement giving plaintiffs right of first refusal concerning subsidiary's
shares — Director also executed unanimous shareholders' agreement which attempted to interfere with holding company's
planned transfer to purchaser — Plaintiffs brought unsuccessful actions against holding company and subsidiary, and against
purchaser for unlawful interference with contractual relations — Purchaser brought successful counterclaim against plaintiffs
— Purchaser entitled to solicitor-and-client costs — Allegations against purchaser had been serious and case was very complex
— Purchaser's inability to maintain damages awarded at trial did not mitigate moral culpability of plaintiffs and director —
Costs throughout appeal awarded to purchaser and subsidiary on solicitor-and-client basis.
Practice --- Costs — Particular orders as to costs — Miscellaneous orders
Holding company assigned director of subsidiary task of devising method of using tax losses of subsidiary to create value in
subsidiary for holding company — Director signed agreement giving plaintiffs right of first refusal concerning subsidiary's
shares — Director also executed unanimous shareholders' agreement which attempted to interfere with holding company's
planned transfer to purchaser — Plaintiffs brought unsuccessful actions against holding company and subsidiary, and against
purchaser for unlawful interference with contractual relations — Purchaser brought successful counterclaim against plaintiffs
— Trial judge awarded holding company and numbered company party-and-party costs at three times Column 6 of Schedule
"C" of Rules — Trial judge erred in refusing to award solicitor-and-client costs to holding company and numbered company
— Claims against companies were groundless, and actions of plaintiffs and director were found to be fraudulent, dishonest and
deceitful — Trial judge failed to recognize actions of plaintiffs and director, which were intended to intimidate the purchaser
into making deal with them, were also aimed at holding company and numbered company — Holding company and numbered
company to be awarded costs at trial for both actions to be taxed on solicitor-and-client basis.
A holding company was experiencing financial difficulties due to the bankruptcy of a wholly owned subsidiary. Another
subsidiary of the holding company, a small oil and gas company, held significant book losses. The holding company assigned a
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director of its subsidiary the task of devising a method of using the losses of the subsidiary to create some value in the subsidiary
for the holding company. The interest of the holding company in the subsidiary was transferred to a new numbered company.
The director was appointed as president and director of the numbered company. The director engaged the plaintiffs as financial
advisors. The plaintiffs and the director developed a proposal whereby the plaintiffs would restructure the subsidiary and the
plaintiffs and the director would have a direct interest in the new vehicle. The proposal was rejected by the subsidiary's bank, and
the holding company refused to grant any exclusivity, but the director signed an agreement on behalf of the subsidiary purporting
to give the plaintiffs the right of first refusal in respect of any restructuring scheme. A third party purchaser subsequently
negotiated the purchase of the subsidiary, and rejected attempts by the plaintiffs to insert themselves in the transaction. The
director and the plaintiffs drafted a right of first refusal agreement and unanimous shareholders' agreement for the numbered
company, purporting to give the plaintiffs a broad right of first refusal of any restructuring plan. At completion of the third party
purchase, the plaintiffs threatened to bring a lawsuit and thereby delay the public offering of shares by the purchaser unless the
purchaser allowed them to participate in the transaction. The purchaser refused, and the plaintiffs brought an action against the
purchaser for unlawful interference with contractual relations. The purchaser counterclaimed.
The plaintiffs' action was dismissed by the trial judge on the basis that the subsidiary's shares were owned beneficially by the
holding company and neither the subsidiary nor anyone on its behalf was entitled to deal with them. The director had no actual
or ostensible authority to have the subsidiary enter into any right of first refusal agreement with respect to the holding company's
shares. The trial judge held that the right of first refusal and unanimous shareholders' agreements were unenforceable as shams
by which the plaintiffs and director had sought to fraudulently impose legal obligations on the subsidiary in an effort to thwart
the legitimate purchase transaction. The counterclaim was allowed. The actions of the director and the plaintiffs were held by
the trial judge to amount to a conspiracy to cause economic harm and interference in the purchaser's economic interests by
unlawful means. Their actions were also held to be an abuse of process. The plaintiffs' lawsuit and allegations caused uncertainty
in the investment community in general, and especially within the purchaser's group of institutional investors. The loss to the
purchaser was to be calculated on the basis of the difference between the probable share price on the date of the share offering,
had the plaintiffs not interfered, and the actual issue price multiplied by the number of shares offered. The trial judge awarded
compensatory damages to the purchaser and the subsidiary in the amount of $3,630,000. The trial judge assessed punitive
damages against the director and the plaintiffs in the amount of $1,000,000.
The director also brought an action, suing the subsidiary and the holding company for enforcement of an agreement he had with
the holding company to pay money in lieu of an option to purchase shares, and for enforcement of the severance agreement
he had entered into with the subsidiary. The trial judge dismissed the action, holding that in assisting the holding company in
obtaining value for its shares in the subsidiary, the director was acting outside the scope of his duties as an ordinary director of
the subsidiary, and in doing so he owed a duty to the holding company to handle its shares in a trustworthy manner. The trial
judge held that the director breached that duty by deceitfully participating in a plan intended to defeat the holding company's
desire to sell shares to the purchaser. The director's conduct was found to have violated the terms and spirit of the incentive
agreement. The trial judge concluded that as the director was not acting in the best interests of the subsidiary, he was not entitled
to enforce the incentive arrangement. The trial judge found that the director's actions in negotiating his severance package while
knowing that he had helped to create documentation by which the plaintiffs hoped to force the purchaser to let them into the
purchase transaction, amounted to fraud. The director's misrepresentation as to the genuine role he was playing in negotiations
with the purchaser was material and went to the foundation upon which the severance agreement was based. The trial judge
held that the subsidiary was entitled to rescission and the return of any moneys paid under the severance agreement.
The purchaser was awarded solicitor-and-client costs set at $2,250,000. The trial judge awarded the holding company and the
numbered company party-and-party costs at three times Column 6 of Schedule "C" of the Alberta Rules of Court.
The plaintiffs and the director brought an appeal against the awards made against them and against the dismissal of their
actions. The plaintiffs claimed that the trial judge erred in failing to find an enforceable contract between the subsidiary and the
plaintiffs, or an enforceable unanimous shareholders' agreement; and erred in dismissing the plaintiffs' tort claims. The plaintiffs
further claimed that the trial judge erred in finding that the requisite elements of the torts alleged in the counterclaim had been
established, or that any damages had been established. The holding company and numbered company brought a cross-appeal
against the trial judge's refusal to award them solicitor-and-client costs, on the basis that they were entitled to solicitor-andclient costs to compensate them for the costs of defending groundless litigation and to prevent the abuses of the court processes.
Held: The appeal was allowed in part; the cross-appeal was allowed.
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Acceptance of the proposition that a director may act unilaterally to bind a corporation so long as the director, in good faith,
believes his conduct to be in the best interests of the corporation, would lead to an absurd and chaotic state of affairs. Directors
would empower themselves individually to do what they collectively may have decided against doing. The trial judge found
that the director did have the effect of obligating the subsidiary to pay liquidated damages many times in excess of the monetary
limits of the director's spending authority. The argument that the director was duty bound to act in the best interests of the
subsidiary, and that if he did so, then his actions were justified, binding and immune from impeachment, could not be accepted.
The director did not have a reasonable belief in his authority to execute a right of first refusal. The director recognized that he
needed, but lacked, the authority of the holding company to sign. There was no argument based on "good faith" which could
validate the director's unauthorized execution of the right of first refusal. Nor could the director rely on s. 118(3) of the Alberta
Business Corporations Act, as he had disregarded legal advice not to sign the right of first refusal. A further reason why the
director could not successfully rely on his fiduciary duties to the subsidiary, is that the director's execution of the right of first
refusal was a breach of his fiduciary duty to disclose to the subsidiary all information of importance to the corporation. By
signing and concealing the right of first refusal from the subsidiary, the director violated the fiduciary relationship which he
relied upon to give validity to his actions.
The director had committed himself to working to obtain some value for the holding company and the bank, by a sale or
restructuring of the subsidiary. The director had been promised an equity interest in the subsidiary in return for such services.
The director occupied the position of a fiduciary in his role as president and officer of the numbered company. The trial judge
did not err in finding that the director owed fiduciary duties to the holding company and that he breached them by signing
the unanimous shareholders' agreement. The exposure of dishonest, deceitful and corrupt conduct was a compelling reason to
disregard the corporate veil. The trial judge made no error in considering that there was no corporate veil between the subsidiary,
the numbered company and the holding company for the purposes of examining the integrity of the conduct of the director. The
corporations themselves did not claim that such veil in practice existed and did not seek to maintain it. By any analysis, the
actions of the director in signing and concealing various documents were unauthorized and invalid.
The actions of the plaintiffs were equally, if not more, dishonest than those of the director. There is no validity to the proposition
that a lower standard of honesty pertains to corporate or commercial situations than to others. The holding company had made
it clear to the plaintiffs that it was not to be restricted in its dealings with the purchaser. The plaintiffs had not raised any claim
of a right of first refusal until it became clear that the purchaser's transaction was going to be completed, and had immediately
commenced the preparation of documents by which they sought to bind the holding company to do what they knew the holding
company chose not to do. The trial judge did not err in concluding that the conduct of the plaintiffs was dishonest and deceitful.
The trial judge was correct in dismissing the claims brought by the plaintiffs against the subsidiary, the numbered company,
the holding company and the purchaser. The documents on which those claims rested were correctly found to be the product
of fraudulent conduct, and therefore void.
The agreement between the holding company and the director to pay the director five per cent of the sale proceeds from the
purchaser's transaction, was made without any knowledge on the part of the holding company of the deceitful actions of the
director. The cheque prepared for payment to the director was cancelled when the holding company did learn of the director's
secret dealings with the plaintiffs and the issuance of the plaintiffs' action. The trial judge refused to enforce the incentive
agreement because the director had violated its spirit and terms by failing to perform both his duty as an agent to the holding
company and his fiduciary duty to the subsidiary, and by engaging in conspiracy and fraud. The trial judge did not err in finding
that there was a unique relationship between the holding company and the director which gave rise to a direct fiduciary duty
to the holding company. As the director was acting on the instructions of the holding company in restructuring the subsidiary,
there was no error in the trial judge's conclusion that the director's relationship with the holding company was akin to that of an
employee. Good faith was clearly absent on the part of the director, and he was therefore not in the position to invoke s. 117(1)
(a) of the Act. The director had acted unilaterally, secretly and for improper motives.
The trial judge did not err in finding that the director committed fraud in inducing the holding company to enter into the
severance agreement by representing that he was assisting the holding company to sell its shares to the purchaser, when in
fact he was engaged in a conspiracy with the plaintiffs. The trial judge did not err in finding that the director had represented
to the holding company that he would assist in closing the purchaser's deal. The director said nothing about the right of first
refusal and shareholders' agreement during the preparation of documents for the closing of the purchasers' transaction, or during
execution of the severance agreement. The director deceived the holding company about the true role he was playing in the
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final stages of the negotiations with the purchaser, and that misrepresentation went to the factual foundation upon which the
parties entered into the severance agreement. The agreement was to be rescinded and the subsidiary was entitled to judgment
against the director for the amount paid to the director under the agreement.
The trial judge failed to follow the indicia for awarding solicitor-and-client costs previously outlined by the court, in refusing to
award the holding company and the numbered company solicitor-and-client costs. The plaintiffs and director's claims against
the companies were found to be groundless, and the actions of the plaintiffs and the director were found to be fraudulent,
dishonest and deceitful. The trial judge had found that the plaintiffs and the director had used the courts as an instrument of
their deceitful conduct. The evidence of the plaintiffs and the director was found to be unreliable and lacking in credibility. The
trial judge failed to recognize that the actions of the plaintiffs and the director, which were intended to intimidate the purchaser
into making a deal with them and constituted an abuse of process, were also aimed at the holding company and the numbered
company. The absence of any claim or finding of tortious conduct, or any award of damages in favour of the holding company
and the numbered company, did not preclude an award of solicitor-and-client costs in their favour. It is the conduct of the trial
which is the determining factor in a cost award. The holding company and the numbered company were to be awarded costs
at trial for both actions to be taxed on a solicitor-and-client basis.
The trial judge was correct in finding that the conduct of the plaintiffs and the director exceeded the bounds of business behaviour
to the extent that a court would intervene. There was no reason to interfere with the findings of liability made against the
plaintiffs and the director for the torts included in the counterclaim of the purchaser and the subsidiary.
The market reaction to the announcement that the purchaser had acquired a private oil company, and the plaintiffs'
subsequent announcement that it was commencing litigation against the purchaser to terminate the acquisition transaction, was
unremarkable. It was difficult to conclude that the plaintiffs' announcement played any instrumental role in the share price of
the purchaser. The purchaser's claim for damages was based on the argument that the purchaser had been denied the full fruits
of equity financing for the acquisition of the subsidiary. The onus was on the purchaser to prove that its warrant offering would
have been higher than the per share cost that it assigned to its own stock in the special warrant issue because of the plaintiffs'
attempts to embarrass the equity financing. The purchaser had recovered the full acquisition cost from the investment community
under the special warrant issue. The trial judge held that the announcement by the plaintiffs had caused the purchaser's stock
to remain flat and not share in the market upswing enjoyed by comparable junior oil stocks. However, the common shares of
the purchaser had no proven history of reacting in the same way as other junior oil stocks. The assumptions made by the trial
judge were neither proved nor safe. The evidence was far from satisfactory that the plaintiffs' statement of claim and media
commentary alone undermined investor confidence in the purchaser forcing the reduced warrant price offering. There appeared
to be little if any response in the market to the purchaser's acquisition of the subsidiary or the plaintiffs' subsequent actions.
The expert evidence relied upon by the trial judge was speculative. The value of oil stock can shift in response to any number
of factors. The market decline could not be wholly attributable to the activities of the plaintiffs. There were also a number of
calculation errors raised which raise concerns as to the appropriateness of the award for compensatory damages. The award
was to be substantially discounted. A fair assessment of the purchaser's probable loss arising from the plaintiffs' intercession
was 50 per cent of the sum awarded at trial.
The exemplary or punitive damages of $1,000,000 could not stand. Awards of punitive damages must be carefully policed to
ensure that they serve a rational purpose. The award of punitive damages was really a windfall, and served no rational purpose
that wasn't met by a fair calculation of compensatory damages, unlimited solicitor-and-client costs and prejudgment interest.
The objectives of deterrence and punishment were still met within the heads of damages found elsewhere in the judgment. The
purchaser was ultimately successful in acquiring the subsidiary and paid nothing more than it was prepared to pay. There was
no pecuniary gain for the plaintiffs at the end of the day.
The purchaser and the subsidiary were dragged into prolonged litigation and without justification. The plaintiffs should not have
attempted to frustrate the purchaser's acquisition of the subsidiary, and the plaintiffs' litigation to that end abused the processes
of the court. The purchaser's inability to maintain the damages awarded at trial did not mitigate the moral culpability of the
plaintiffs and the director. Costs throughout the appeal were awarded to the purchaser and the subsidiary on a solicitor-andclient basis. The costs of the appeal to the holding company and the numbered company were also awarded on a solicitorand-client basis.
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Alberta Rules of Court, Alta. Reg. 390/68
R. 218.1 [en. Alta. Reg. 66/85; am. Alta Reg. 34/89; am. Alta Reg. 277/95] — considered
Tariffs considered:
Alberta Rules of Court, Alta. Reg. 390/68
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APPEAL by plaintiffs and director from judgment reported at (1995), 30 Alta. L.R. (3d) 127, [1995] 7 W.W.R. 671, 22
B.L.R. (2d) 226, 171 A.R. 241 (Alta. Q.B.), dismissing director and plaintiffs' actions against purchaser, holding company and
subsidiary, and allowing purchaser's counterclaim against plaintiffs and director; CROSS-APPEAL by holding company and
subsidiary from additional reasons to judgment reported at (1995), 30 Alta. L.R. (3d) 127, [1995] 7 W.W.R. 671, 22 B.L.R. (2d)
226, 171 A.R. 241 (Alta. Q.B.), granting costs on party-and-party scale.
Per curiam:
1 This appeal raises issues concerning the scope of the powers of a director of a single shareholder company and the standard
of conduct governing competitors for the control of a corporation.
I. Introduction
2

It will be useful to commence with a brief description of the parties and the history of this matter.

A. Parties
3 Westar Group Ltd. ("Group") is a private holding corporation with offices in Vancouver, British Columbia. Originally it held,
among other interests, all the issued shares of Westar Petroleum Ltd. ("Petroleum"). Most of Group's subsidiaries performed
poorly after a drop in world commodity prices in 1984. One of them, Westar Mining Ltd. went into bankruptcy leaving a large
unpaid debt to the Bank of Montreal ("th Bank"), one of Group's bankers. Thereafter, relations between Group and that bank
were strained, Group's shares in Petroleum had been pledged to a consortium of bankers as security for Group's debt of $300
million. In 1988, Group began to search for opportunities to sell its shares of Petroleum or to restructure the company to obtain
some return on its investment.
4
Westar Petroleum Ltd. ("Petroleum") was an oil and gas corporation wholly owned by Group. In early 1993, its assets
were roughly $30 million. But it owed about $43 million to the Bank of Montreal. The debt was converted into $24.4 million in
distress preferred shares and an oil bond for the remaining $18.4 million. As well, the Bank took security on all of Petroleum's
assets and an option on 49.9% of Group's shares in Petroleum. The Bank also did a monthly cash sweep leaving Petroleum only
enough cash for operations but none for exploration or development. Between Group and the Bank of Montreal, the latter had
as much or more control over any plan affecting the restructuring of Petroleum or the sale of Group's shares in that company.
Group had written down the value of its shares in Petroleum to a nominal amount. However, Petroleum was not entirely without
value. It had on its books losses of about $100 million which, as tax attributes, were potentially valuable to third parties.
5
Thomas Pointer ("Pointer") was a director, Chief Financial Officer and Secretary of Petroleum at all relevant times. He
began his employment with Petroleum in 1985, and in May 1991, became an officer and director of the company. He was also
a director and officer (President) of 542775 Alberta Ltd. at the relevant times. One of his responsibilities was to propose, for
Group's consideration, a method to use Petroleum's accumulated tax losses and resource pools and thereby create some value
in Petroleum for Group.
6
542775 Alberta Ltd. ("542") was a company controlled by Group. Incorporated in September 1992 at the instigation of
Pointer, 542 was to help facilitate a tentative plan of re-organization proposed to the Group board of directors by James Grenon
and Pointer. In December 1992, Group transferred its shares of Petroleum to 542.
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The appellate review should be based upon the court's estimation as to whether the punitive damages serve a rational
purpose. In other words, was the misconduct of the defendant so outrageous that punitive damages were rationally required
to act as deterrence?
294
With this caution in mind we look at the misconduct of Colborne, Pointer, Grenon and Edwards as drawn from the
evidence, measuring it against the remedies levied against them by the trial judge. It is our view that $1,000,000 in punitive
damages is really a windfall for the respondents. Such an award serves no rational purpose that wasn't met by a fair calculation
of compensatory damages (see above), unlimited (but taxable) solicitor-client costs throughout (which will be taxed in seven
figures) and prejudgment interest. This is no arbitrary interference with the trial award as it is our view that the objectives
of deterrence and punishment are still met within the heads of damage found elsewhere in the judgment. In other words the
compensation award, and costs, beyond exemplary or punitive damages, was "... alone patently sufficient to satisfy whatever
need there may be for punishment or deterrence." Walker v. CFTO Ltd. (1987), 59 O.R. (2d) 104 (Ont. C.A.).
295 We do not resile from the trial judge's repudiation of Colborne et al. and Pointer's misconduct and motives. Nonetheless,
it is relevant that Stampeder stood its ground and successfully defended its Petroleum acquisition against the appellants' attack.
When all was said and done, Stampeder successfully acquired Westar Petroleum Ltd. It acquired the tax attributes and it acquired
its future production. It paid nothing more than it was prepared to pay — $30,000,000; $28,000,000 to the Bank of Montreal
to retire debt and $2,000,000 to Westar. Nothing that Colborne tried to do deprived Stampeder of what it had sought all along.
Nor did Colborne et al. cause the price of the acquisition to inflate. Stampeder got the assets and shares of Petroleum it had
agreed to purchase. Its bargain was kept. The cost came from the issuance, via special warrant, of 5,500,000 more shares of
Stampeder's capital stock.
296 In the end, there was no pecuniary gain for Colborne. On the contrary, Colborne, its principals and Pointer have shouldered
liability for compensation damages, interest, payment of costs on a solicitor-client basis (coupled to their own individual legal
fees for a ninety-five day trial and a nine day appeal). There was no base profit to disgorge. Beyond that, the business activities of
the Colborne principals and Pointer have now been outed and castigated. Pecuniary damages resulting from Colborne's attempt
to embarrass Stampeder's financing, costs and interest will indemnify the respondents and will warn those who may in future be
tempted to seek commercial advantage through the commission of fraud. Thus, there is no severable rational purpose sustaining
a duplicated and substantial punitive damage award. As a head of damage, it had already been met within the compensatory
award of pecuniary damages, interest, and a broad-gauged award of legal costs bearing in mind the trial judge's conclusion that:
... the plaintiff's actions were intended to be used as a lever to intimidate Stampeder into making a deal with the plaintiffs...
Stampeder should not be required to fund such a lawsuit in any way.
To Stampeder, we add 542, Petroleum, Group and Ricinus.
7. Costs of the trial and the proceedings before the Court of Appeal
297
The trial judge chose to award the costs of this extended trial to Stampeder, Petroleum and Ricinus calculated on a
solicitor-client basis. Westar Group Ltd. and 542775 were awarded one set of costs to be taxed under triple column six of
Schedule C of the Alberta Rules of Court. Solicitor-client costs were awarded on grounds that the actions of Colborne et al.
were intended to be used as a lever to intimidate Stampeder into making a deal.
298 Peter Attlee Williams was awarded costs in Action #9301-12382, but they were confined to single column six of Schedule
C. Williams is not a party to the appeal.
299
All the above trial costs were ordered to be payable, jointly and severally, by Colborne Capital Corporation, James T.
Grenon, Murray Edwards and Thomas H. Pointer.
300 While the principal appeal must be allowed because of the failure of Stampeder, Ricinus and Petroleum to justify the full
trial award of damages attributable to the Colborne/Grenon/Pointer and Edwards' attempt to thwart Stampeder's acquisition of

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

48

Colborne Capital Corp. v. 542775 Alberta Ltd., 1999 ABCA 14, 1999 CarswellAlta 29
1999 ABCA 14, 1999 CarswellAlta 29, [1999] 8 W.W.R. 222, [1999] A.J. No. 33...

Petroleum, it does not follow that their unlawful 1993 contrivance should be awarded costs at either level of litigation. Indeed,
in the circumstances disclosed by the evidence, they should not be immunized against their payment. The trial judgment in the
principal action reveals that the trial judge regarded himself as obliged to use epithets such as fraud, misrepresentation, wilful
non-disclosure, conspiracy, abuse of corporate office, jealousy and greed in his description of the activities of Colborne et al.
It must also be remembered that apart from the counterclaim, Stampeder successfully defended an allegation levied against it
in the initiating Colborne action.
301 In our view, Stampeder, Ricinus and Petroleum were dragged into prolonged litigation and without justification. At risk
in the proceeding were not only damages, but the industry reputation of the respondent corporations and their officers. In sum,
Colborne et al.'s attempts to frustrate by oblique means Stampeder's acquisition of Petroleum ought never to have been attempted
and litigation to that end abused the processes of the court. Through no lack of initiative by Colborne et al., Stampeder has
been unable to maintain the damages awarded at trial. That does not mitigate the moral culpability of the appellants. Stampeder,
Ricinus and Petroleum (as well as Williams) had to defend themselves and at substantial cost. We know of no reason within this
record why they should not be saved harmless from all expenses incurred in that defence. Costs throughout these proceedings
are awarded Stampeder, Ricinus and Petroleum and the same shall be payable on a solicitor-client basis. Solicitor-client costs,
in law, are no substitute for exemplary damages. However, we base their award, as did the trial judge, on the respondents full
release from all legal and associated expenses in this litigation.
302
As stated earlier, Group and 542's cross-appeal on costs at trial is allowed and the costs of these proceedings are also
awarded on a solicitor-client basis.
8. Conclusion
303 We would allow the appeals of Colborne Capital Corporation, James T. Grenon, Murray Edwards and Thomas H. Pointer
and vary the damages awarded against them at trial as follows:
(a) The compensatory damages awarded by Virtue J. are reduced to $1,815,000.
(b) The trial award for punitive damages is vacated.
The cross-appeal of Group and 542 is allowed and as a result:
(c) Stampeder, 542, Petroleum, Group and Ricinus will be awarded one bill of costs for both actions 9301-12382 and
9301-13674 to be taxed on a solicitor-client basis.
(d) The trial award for interest at the rates prescribed in the Judgment Interest Act is affirmed, in both actions 9301-12382
and 9301-13674.
304

Stampeder, Petroleum, Ricinus, Group and 542 are awarded costs on appeal to be taxed on a solicitor-client basis.
Appeal allowed in part; cross-appeal allowed.

Footnotes
1

There are some minor discrepancies between Exhibit 219 and the R.B.C. Dominion Securities summary of Exhibits 221 and 265.
These exhibits are trading summaries from the TSE said to be relevant to trading in Stampeder Exploration Ltd. stock. We have
followed Exhibit 219.

End of Document
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Bank of Montreal v. AGT Mobility Inc.
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Bank of Montreal, Plaintiff and AGT Mobility Inc., carrying on business under the
firm of Ed Tel Mobility, Defendant and Coopers & Lybrand Limited, Third Party
Hawco J.
Judgment: April 12, 1999
Docket: Edmonton 9603-05750
Counsel: R.C. Wilson, for Plaintiff and Third Party.
I.W. Christensen, for Defendant.
Subject: Insolvency; Contracts; Civil Practice and Procedure
Related Abridgment Classifications
Bankruptcy and insolvency
XIV Administration of estate
XIV.6 Sale of assets
XIV.6.h Miscellaneous
Bankruptcy and insolvency
XVII Practice and procedure in courts
XVII.8 Costs
XVII.8.d Award of costs
XVII.8.d.i General principles
Contracts
XIV Remedies for breach
XIV.5 Damages
XIV.5.l Loss of profits consequent to breach
XIV.5.l.ii Commercial losses
Remedies
I Damages
I.11 Damages in contract
I.11.l Loss of profits consequent to breach
I.11.l.i Commercial losses
Headnote
Bankruptcy --- Administration of estate — Sale of assets — Miscellaneous issues
Bankrupt was in business of selling and servicing cellular phones — Bankrupt had dealership agreement with defendant which
permitted activation of its customers on defendant's network — Bankrupt filed notice to make proposal after bank demanded
repayment of loan but no proposal was made and trustee in bankruptcy was appointed — Trustee proposed to defendant that bank
continue bankrupt company as going concern until purchaser that met defendant's approval was found and defendant agreed —
Purchaser was approved by defendant but defendant then retracted approval and sold business to private purchaser preventing
bank from benefitting from sale — Bank and trustee brought action against defendant for breach of contract — Action allowed
— Agreement had been reached between bank and defendant with term that suitable purchaser was to be presented to defendant
and approval was not to be unreasonably withheld — Approved purchaser was presented and defendant decided to make its own
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deal to detriment of bank — Trustee and bank had performed in accordance with terms of agreement and presented purchaser
to defendant as soon as possible — Defendant was in breach of agreement with bank.
Bankruptcy --- Practice and procedure in courts — Costs — Award of costs — General
Bankrupt was in business of selling and servicing cellular phones — Bankrupt had dealership agreement with defendant which
permitted activation of its customers on defendant's network — Bankrupt filed notice to make proposal after bank demanded
repayment of loan but no proposal was made and trustee in bankruptcy was appointed — Trustee proposed to defendant that bank
continue bankrupt company as going concern until purchaser that met defendant's approval was found and defendant agreed —
Purchaser was approved by defendant but defendant then retracted approval and sold business to private purchaser preventing
bank from benefitting from sale — Bank and trustee brought action against defendant for breach of contract — Agreement had
been reached between bank and defendant with term that suitable purchaser was to be presented to defendant and approval was
not to be unreasonably withheld and defendant breached agreement — Bank and trustee were both entitled to solicitor and client
costs due to unjustifiable litigation and risk to their reputation caused by defendant's wrongfully impugning their conduct.
Damages --- Damages in contract — Loss of profits consequent to breach — Commercial losses
Bankrupt was in business of selling and servicing cellular phones — Bankrupt had dealership agreement with defendant which
permitted activation of its customers on defendant's network — Bankrupt filed notice to make proposal after bank demanded
repayment of loan but no proposal was made and trustee in bankruptcy was appointed — Trustee proposed to defendant that bank
continue bankrupt company as going concern until purchaser that met defendant's approval was found and defendant agreed —
Purchaser was approved by defendant but defendant then retracted approval and sold business to private purchaser preventing
bank from benefitting from sale — Bank and trustee brought action against defendant for breach of contract — Action allowed
— Agreement had been reached between bank and defendant with term that suitable purchaser was to be presented to defendant
and approval was not to be unreasonably withheld and defendant breached agreement — Bank was entitled to losses suffered
from breach of contract including original purchase price of $260,000 and $41,855 representing residuals owed to bank.
Table of Authorities
Cases considered by Hawco J.:
Colborne Capital Corp. v. 542775 Alberta Ltd. (1999), 228 A.R. 201, 188 W.A.C. 201 (Alta. C.A.) — considered
Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to
s. 50.4(1) [en. 1992, c. 27, s. 19] — referred to
s. 65.1 [en. 1992, c. 27, s. 30] — referred to
s. 69(1) [rep. & sub. 1992, c. 27, s. 36(1)] — referred to
Judgment Interest Act, S.A. 1984, c. J-0.5
Generally — referred to
Tariffs considered:
Alberta Rules of Court, Reg. 390/68
Sched. C, Tariff of Costs, column 3 [rep. & sub. Alta. Reg. 152/98] — referred to
ACTION by bank and trustee for damages for breach of contract in relation to bankruptcy.
Hawco J.:
1
This is an action necessitated by the failure of AGT Mobility Inc., carrying on business under the firm name of ED Tel
Mobility ("Ed Tel"), to abide by the terms of an agreement made with the Bank of Montreal ("the Bank"). In an attempt to avoid
its responsibilities under that agreement it has wrongfully impugned the conduct of the Bank, but more particularly Coopers &
Lybrand Limited ("Coopers") and Mr. Don Maclean, an officer of Coopers.
Facts
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2
National Communication Systems Ltd. ("NCS") was in the business of selling and servicing cellular telephones with
communication services provided through the Ed Tel network. NCS had a dealership agreement with Ed Tel which permitted it
to activate its customers on the Ed Tel network. That agreement provided for payments to be made by Ed Tel to NCS for each
activation made, for advertising and ongoing residuals. These residuals were revenues which flowed to NCS from Ed Tel. They
comprised a percentage of monies which Ed Tel received directly from subscribing customers brought to them by NCS.
3
NCS had financed its business operations through the Bank and, as of February 10, 1995 was indebted to the Bank in
the amount of approximately $750,000.
4
On February 10, 1995, as a result of an examination and report by an independent chartered accountant, the Bank issued
a formal demand for repayment of the indebtedness of NCS. On February 17, 1995, NCS filed a "Notice of Intention To Make
a Proposal" at the office of the Superintendent of Bankruptcy pursuant to Section 50.4(1) of the Bankruptcy and Insovency Act
("BIA"). Pursuant to Section 69(1) and 65.1 of the BIA the filing of the Notice of Intention gave rise to a stay of enforcement
of proceedings. The trustee which NCS appointed under the Notice of Intention was Price Waterhouse. Under the BIA, NCS
was required to file a "Cash Flow Statement" within 10 days and a "Proposal" within 30 days. Failure to file either within the
stated time would result in the deemed bankruptcy of NCS.
5
On February 21, 1995, the Bank applied for and the Court appointed Coopers as a Court appointed interim receiver with
authority to control receipts and disbursements of NCS. On that same day Mr. Edward White, a senior manager of special
accounts with the Bank had a meeting with Ms. Elaine Stayura, an account manager in charge of the NCS account, to discuss
what might be done with NCS. They decided together that the Bank had two choices, to liquidate the company or to operate
it as a going concern. If the company were to be liquidated, the concern was that they would not get very much value as the
accounts receivable were not particularly good and the inventory was poor. The income from the residual stream was steady
and the sales force was a good one so they were of the view that they would be better off operating it as a going concern and
selling it as such rather than liquidating right away. However, they wanted to talk to Ed Tel before any decision was made, as
they realized they would require Ed Tel's cooperation if they were going to operate it for any period of time and sell it. If they
could get Ed Tel to confirm that the residuals would form part of the assets of the sale, they would seriously consider operating
it and selling it as a going concern.
6 Later that day, Mr. White called Mr. Brian Gibson who was the President and Chief Operating Officer of Ed Tel to discuss
the status of NCS and the nature of its relationship with the Bank and Ed Tel. Mr. White told Mr. Gibson that the Bank found it
necessary to appoint an interim receiver to protect its security. He advised that, given that a good portion of NCS' value related
to the residuals, the Bank was seeking Ed Tel's cooperation in having the Bank's receiver operate NCS on a going concern
basis until a purchaser could be found. Mr. White advised that since this was going to be expensive, it was important for the
Bank to learn of Ed Tel's position in this regard. He emphasized that the key value of NCS was the residual revenues and that
while it would be expensive to run the business as a going concern, they would do so if they could find a purchaser and pass on
those residuals. Mr. White's recollection at the trial was that on February 21, Mr. Gibson had agreed that if the purchaser was
approved by Ed Tel, the residuals would be passed on to that purchaser. His written note following his conversation with Mr.
Gibson (Exhibit 10) stated: "They (Ed Tel) would be willing to consider allowing the residuals to be passed on to a purchaser
suitable to themselves." At that conversation, Mr. Gibson did not say anything about the residuals belonging to Ed Tel nor did
he indicate that Ed Tel would want to keep the residuals for their shareholders.
7 At the conclusion of the call between Mr. White and Mr. Gibson, Mr. White advised Mr. Gibson the name and the particulars
of the interim receiver (Coopers) and told him that he would arrange to have Mr. Don Maclean of Coopers meet with him (Mr.
Gibson) at NCS on the 23 rd .
8
At 4:30 p.m. on February 21, 1995, Mr. Maclean attended at the offices of NCS and advised the person who appeared
to be in charge, a Mr. Underwood, that Coopers had been appointed interim receiver with authority to control the receipts and
disbursements of NCS. Mr. Underwood flew into somewhat of a rage and said that he was leaving and would have nothing
further to do with the company. The situation was somewhat critical. The employees had not been paid when last due; they were
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owed approximately $40,000. A number of unsecured creditors were about to commence action. Some of the employees in
other stores were not showing up. In short, the situation was, as Mr. Maclean indicated "out of control". The next day, February
22 nd , he filed a further affidavit deposing to what had occurred at his meeting on the 21 st . That same day, a further order was
granted appointing Coopers as interim receiver and manager of the assets and expanding the powers previously given to them.
9
On February 23 rd at 9:00 a.m. Mr. Maclean met with Mr. Gibson and Ms. Joan Shirley of Ed Tel. The meeting took
place at the NCS offices. Mr. Maclean at that point explained what had taken place recently to Mr. Gibson and the terms of
Coopers new appointment. He explained that the business of NCS was comparable to a ship without a rudder. The customer
base was in jeopardy and things were generally in a mess. He stated that both he and the Bank anticipated that NCS would fail
to file the cash flow statement or the proposal within the time allotted under the BIA and that this would result in the deemed
bankruptcy of NCS. He also explained that he anticipated that Coopers would be appointed as the trustee should this occur.
The options which he explained to Mr. Gibson were to either liquidate all of the assets of the company or to carry on business
and attempt to sell the company as a going concern. This latter option could only be applicable if he received cooperation from
all parties. He explained what he perceived to be the benefits of keeping the business going. The Bank would maximize its
returns, the employees would continue working and bring in revenue, Ed Tel would continue to maintain its customer base and
would continue to receive the revenues generated from that customer base. In his view the most valuable asset of NCS was its
residuals. He explained that the Bank was willing to put money into the business in order to carry on its operations, but only
if Ed Tel was prepared to cooperate.
10
Mr. Gibson advised him that he was agreeable to the Bank keeping the business going for a short while, that is two
to three weeks, and have prospective purchasers presented to Ed Tel. He explained that any purchasers would have to meet
Ed Tel's approval. That approval would not be unreasonably withheld, but the purchasers must definitely be subject to their
approval. Mr. Gibson questioned whether Mr. Maclean was aware of any prospective buyers. Mr. Maclean mentioned that a
team composed of Mr. Schaefer and Mr. Tremblay had expressed an interest. Mr. Gibson said that a Mr. Don McFadden, who
was one of Ed Tel's preferred dealers, was also interested. Both parties were aware of the need to deal with the matter quickly
and to work together. Everyone agreed that all parties would lose in the event of a liquidation scenario and that it was to both
the Bank's benefit and Ed Tel's benefit to sell the business as a going concern. The meeting concluded by Mr. Gibson advising
Mr. Maclean that Ed Tel was prepared to work with Coopers and the Bank. Mr. Maclean undertook to present prospective
purchasers to Ed Tel as quickly as possible.
11 As stated in the Agreed Statement of Facts, as of this time (the 23rd), the parties agreed that the approval of the purchaser
and the resulting transfer of the residuals would be at Ed Tel's discretion.
12 On February 24 th Price Waterhouse, the trustee of NCS in its Notice of Intention, advised that no Cash Flow Statements
would be forthcoming. By Court order on that date, NCS was deemed to have made an assignment in bankruptcy as of February
17, 1995 and Coopers was appointed as the trustee of NCS. On the same day Coopers was privately appointed by the Bank
as its receiver and manager of NCS pursuant to its security. Later that day, Mr. Maclean met with the employees of NCS and
asked for their cooperation. On behalf of the Bank he paid the outstanding payroll and commissions to the employees and
did everything that he considered necessary and desirable to stabilize the business. He began to put a package together for
prospective purchasers, and, in his words, began "shaking the bushes". He contacted Messrs. Schaefer and Tremblay as well
as Mr. Don McFadden and put calls into other cell dealers.
13 On February 28, 1995, Mr. Maclean received a Letter of Intent from Schaefer and Tremblay with respect to receiving the
residual revenues and customer base of NCS for $500,000. He contacted the Bank and discussed it with them. The Bank wanted
more money and Schaefer and Tremblay agreed to raise its offer to $550,000. He then contacted Ed Tel and advised them that
Schaefer/Tremblay and the Bank had reached an agreement in principle, but that it was subject to their approval. Although Mr.
Maclean thought that Schaefer/Tremblay would be accepted by Ed Tel because they were not an existing dealer, he thought he
should obtain some backup offers. Although he was speaking with Ms. Shirley and a Mr. Wong on a regular basis, he heard
nothing negative about the Schaefer/Tremblay proposal other than on March 10, 1995, Ms. Shirley advised Mr. Maclean that
Ed Tel had some concerns with respect to income projections submitted by Schaefer/Tremblay. She thought they were severely
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overstated and was concerned about their cash flow and profitability, as well as the identity of the investors behind them. At or
about that same time, Schaefer/Tremblay had contacted Ms. Shirley and advised her that they were the new owners of NCS. As
they had not been approved by Ed Tel, Ms. Shirley was understandably somewhat put off. As a result, Mr. Maclean contacted
Messrs. Schaefer and Tremblay and advised them to "cool off".
14 While these negotiations were apparently taking place, Mr. Maclean had discussions with Mr. Don McFadden, the person
suggested to him by Mr. Gibson. An offer did come in from Mr. McFadden to the Bank but was not acceptable to the Bank
as the purchase price was to be paid over a period of time from the residual revenues. Mr. McFadden was therefore told that
his offer was not acceptable.
15 Another party that Mr. Maclean was dealing with, one Mr. Doug Derkatch, looked particularly promising as Mr. Derkatch
was a "pre-approved" purchaser in that he was already an existing Ed Tel preferred dealer.
16 On March 16, 1995, Mr. Maclean became concerned that Coopers had now been in place in excess of two weeks. The costs
of carrying on business on behalf of NCS were mounting. He had received no formal response from Ed Tel with respect to the
Schaefer/Tremblay proposal, notwithstanding that he had been pressing to get an answer. As a result, on that date he contacted
Mr. Derkatch with whom he had previous discussions. Mr. Derkatch had negotiated a price of $260,000 with the Bank and had
received approval from the Bank, subject to the Schaefer/Tremblay proposal. He wanted Mr. Maclean to put his proposal to Ed
Tel but was told that his proposal could only be submitted if the Schaefer/Tremblay proposal were rejected. Mr. Maclean was
prepared to recommend Mr. Derkatch to Ed Tel if the Schaefer/Tremblay proposal was rejected.
17
On March 17, 1995, Mr. Maclean called Mr. Gibson and inquired as to what was happening to the Schaefer/Tremblay
proposal. Mr. Gibson advised him that Ed Tel was rejecting that proposal. Mr. Gibson then asked him about Mr. McFadden, to
which Mr. Maclean advised that Mr. McFadden had not been acceptable to the Bank because the purchase price was based on
paying for the residuals over time. He then told Mr. Gibson that he did have an offer from Mr. Derkatch which was acceptable
to the Bank. Mr. Gibson replied that Mr. Derkatch was certainly acceptable as he was already a preferred dealer with Ed Tel.
Following that call Mr. Maclean spoke to Mr. Derkatch and told him to contact Ed Tel directly. He spoke to Ms. Stayura and
advised her that Mr. Derkatch had been approved.
18
After lunch on that same day Mr. Gibson called Mr. Maclean back and advised him that he had changed his mind and
was "going direct". He had spoken to Ed Tel's in-house counsel and he would not be dealing with Mr. Derkatch, Mr. Maclean
or the Bank but would be dealing directly with a third party whose name or identity he would not disclose at that time. He told
Mr. Maclean that Ed Tel had a duty to realize the value of the residuals for its shareholders. Mr. Maclean asked him what about
their agreement. Mr. Gibson's response was that he was simply following his counsel's advise. Following that call Mr. Maclean
then contacted Mr. White and advised him of what had occurred. After an exchange of correspondence, this action eventually
resulted. As it turned out, the deal that Ed Tel made was with Mr. Mcfadden, who paid Ed Tel $100,000 for the NCS residuals.
Issues
19
Although the Defendant has raised a number of issues in its pleadings and written brief, the only real issue is whether
there was an agreement reached between the Bank and Ed Tel on February 21 and 23, 1995 and if so what were the terms of
that agreement.
Decision
20
As I have made clear in my opening statement, I am satisfied that there was an agreement reached between the Bank
and Ed Tel. That agreement was basically reached on February 21, 1995 and concluded on February 23, 1995. It was a term of
the agreement that should the Bank present an approved and confirmed purchaser to Ed Tel within a reasonable time period,
the residuals flowing from Ed Tel to NCS would be passed on to this purchaser. An approved purchaser was presented within
a reasonable time and was rejected by Ed Tel because Ed Tel decided that it could make a deal on its own which would benefit
it as opposed to the Bank. Ed Tel therefore breached a term of its agreement and is liable to the Bank for the damages flowing
from that breach.
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Reasons
I. The Agreement
21 During the telephone conversation between Mr. White and Mr. Gibson on February 21, 1995, Mr. White made it clear to
Mr. Gibson that the primary asset of NCS, for purposes of sale, was its residual revenues. It was also made clear to Mr. Gibson
that in order for the Bank to get anything for this asset, the company would have to be sold as a going concern. It was crucial to
the Bank that it reach an understanding with Ed Tel at that time with respect to cooperation between the two parties. It would
be expensive to run NCS as a going concern but the Bank was prepared to do so if it could find a purchaser and pass on the
residuals to that purchaser. Mr. White was quite confident that during that conversation he had received Ed Tel's agreement
that if the Bank wanted to run the business it could do so and have the purchaser stand in the place of NCS with respect to the
residuals, subject to that purchaser being approved by Ed Tel.
22 The Defendant argues that the Plaintiff's own documents do not support this position. It points to Mr. White's handwritten
notes of February 21, which states: "They (Ed Tel) would be willing to consider allowing the residuals to be passed on to a
purchaser suitable to themselves." It points to Ms. Stayura's report of February 23 which stated:
Both the Bank and Receiver have had discussions with each of the mobility networks, AGT, Ed Tel and BC Tel, and while
they are not prepared to commit, each has indicated favourable consideration will be given to continuing the residuals for
an "acceptable" purchaser.
Reference is also made to Mr. Maclean's report of March 3, 1995 to the Bank regarding his meeting with Mr. Gibson on February
23. In that report he stated:
He (Mr. Gibson) advised that Ed Tel was prepared to work with Coopers & Lybrand Ltd. in the short term while we look
for a buyer but that any buyer would have to be approved by Ed Tel and any benefits granted to the buyer, such as rights
to residuals, would be at Ed Tel's discretion.
23 Notwithstanding that these notes appear to indicate that there was no assurance given that the residuals would be passed
on to an approved purchaser, I am quite satisfied that by February 23, 1995, that was the agreement which was reached. On
that day, Mr. Maclean made it clear to Mr. Gibson that the most valuable asset of NCS was the residuals. There was no doubt
in his mind that Mr. Gibson agreed that the residuals would go to a purchaser provided that purchaser had been approved by
Ed Tel. That approval was not to be unreasonably withheld. The only reason for the Bank to carry on NCS's business would be
to sell those residuals. If NCS closed its doors and the business were liquidated as of the 23 rd , everyone would lose. It was as
much, if not more so, to Ed Tel's benefit that NCS be seen to be carrying on business as usual. From this point onwards, Ed Tel
unequivocally led Coopers and the Bank to believe that they would allow the residuals to be sold to a purchaser so long as a
purchaser was approved by them. That was the only logical reason why the Bank would continue to fund NCS in carrying on
its business. Indeed, paragraph 18 of the Agreed Statement of Facts between the parties:
At that time (February 23) the parties agreed that the approval of the purchaser and the resulting transfer of the residuals
would be at Ed Tel's discretion.
24
It is argued that this meant that the approval of the purchaser would be at Ed Tel's discretion and the transfer of the
residuals would be at Ed Tel's discretion. That is not how I read that agreed statement. As I read it, the approval of the purchaser
would be at Ed Tel's discretion, but when that occurred, the transfer of the residuals would follow. I find further support for the
Plaintiff's position through the evidence of Mr Gibson at trial and the read-ins of Ms. Shirley, who was examined at discovery
as an officer of Ed Tel. Mr. Gibson, during his cross examination, stated that the veto power that Ed Tel held was the right to
approve or agree upon the new purchaser. He made this clear to Mr. Maclean and Mr. White and they accepted this. He agreed
that the Bank would make its own deal with the purchaser, that is, they could realize upon the good-will, the residuals, the
employee base and the customer list but that Ed Tel had the right to accept or reject the new purchaser but would be fair in
exercising its power and would not unreasonably withhold its consent.
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25 At her examination for discovery, Ms. Shirley agreed that, assuming the purchaser would be suitable to Ed Tel, a part of
that arrangement would be a sale of the residual stream to the purchaser. One followed the other. Anything paid by the purchaser
would be paid to Coopers and not to Ed Tel. She stated specifically, at page 127 line 19-27 (in speaking of the February 23 rd
meeting):
Q: When you agreed to work with Coopers & Lybrand?
A: When we agreed to provide the short term support, yes.
Q: Well it was more than that, though, wasn't it? You also agreed that assuming the purchaser found A: Yes.
Q: -was acceptable, that there would be a sale of the residuals, right?
A: Yes.
26
I therefore find that an agreement was reached between the Bank and Ed Tel, the details of which were confirmed on
February 23, 1995. The agreement was not that Ed Tel would be "willing to consider" passing the residuals on to an acceptable
purchaser. It was that, should an acceptable purchaser be presented, those residuals would pass on to that purchaser.
27

It was a further term that the Bank would present an approved purchaser to Ed Tel within a reasonable time. Given that

Ed Tel did not advise Mr. Maclean until March 16 th that the Schaefer/Tremblay proposal was not acceptable, Mr. Maclean
was of the view and I agree with his view, that it was not appropriate for him to present another offer while one was currently
being considered by Ed Tel. As soon as he was advised that the Schaefer/Tremblay proposal was unacceptable, he immediately
provided Mr. Gibson with the particulars of a proposal by Mr. Derkatch, who was an "approved purchaser". Mr. Gibson was
familiar with him. He was what is referred to as a cellular plus centre dealer, which was the most prestigious class of dealership
with Ed Tel. Before a formal proposal in writing by Mr. Derkatch could be put to Ed Tel, it was summarily rejected out of hand
and a proposal which had previously been rejected by the Bank was accepted by Ed Tel. It is interesting to note that under the
Derkatch proposal and any other proposal that would have been presented by the Bank, Ed Tel would not receive anything for
the sale of the residual revenues of NCS. However, when it chose to deal with Mr. McFadden directly, it received the sum of
$100,000 for these residuals.
28 The Defendant went on to argue that any cooperation that was agreed to between it and the Bank was limited to a period
of between one to two weeks and that its cooperation extended beyond that. Certainly it was anticipated initially that the Bank
would, through Coopers, be carrying on the business of NCS for a relatively short period of time which was estimated to be
one to two weeks. However, as stated above, the proposal by a prospective purchaser (Schaefer/Tremblay) was put to Ed Tel
within days of Mr. Maclean taking over the business of NCS. He was in regular contact with representatives of Ed Tel. He
knew that there were some concerns with respect to Schaefer/Tremblay, but nothing more than this. When he was advised that
that proposal was unacceptable, he immediately followed it up with another proposal. If Ed Tel wished to put the Bank on
notice that it was no longer willing to cooperate with it or Coopers, it could have done so, and even have done so on reasonably
short notice. No notice whatsoever was given in this case. That appeared to be motivated more by greed than to a sense of
frustration or anything else.
29
The Defendant argued further that the Bank undertook to present proposals to Ed Tel as soon as possible and failed to
perform in accordance with that term. For the reasons given immediately above, I do not agree that either the Bank or Coopers
failed to perform in accordance with that term. If Ed Tel wished Mr. Maclean to present a proposal in any particular form, it
could easily have told him that. If Ed Tel wished to be consulted prior to any prospective purchaser being put in contact with
themselves, they could have told him that as well. Mr. Maclean was simply acting as a facilitator with respect to the submissions
of offers. At no time was he told that anything different was expected of him.
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30 The Defendant has also taken the position that this agreement was unenforceable in any event because it was contrary to
the "stay" provisions of the BIA, was founded on non-disclosure of material facts, and was founded upon Coopers "accepting
an insurmountable conflict of interest and the Bank insinuating itself into the Courts process". Let me deal briefly with each.
31
With respect to the argument that the agreement is contrary to the "stay" provisions of the BIA, that Act has nothing to
do with an agreement made between two parties who are creditors of another party who happens to file a notice.
32 With respect to the argument that the agreement was founded on non-disclosure of material facts, that is simply not so. It
was not until 4:30 p.m. of February 21, 1995 that Mr. Maclean became aware of the urgent situation at NCS in that the current
ownership/management was leaving and no one was in control. The next day, February 22, 1995, he swore an affidavit and an
order was obtained expanding the powers granted to Coopers. At 9:00 a.m. on the 23 rd , prior to the agreement between the
Bank and Ed Tel being confirmed, Mr. Gibson was brought up to date about exactly what had occurred.
33 With respect to the Defendant's argument that Coopers was in a conflict of interest and that the Bank insinuated itself into
the Court's process, much time was spent during the trial and in the written argument that Coopers was in a conflict and had
breached its duty as a receiver/manager to Ed Tel. This was the position of the Defendant even though Price Waterhouse was
the receiver/manager of NCS until February 24, 1995. As I stated at the trial and I repeat here having received and reviewed
written argument on this point, this really has little, if anything, to do with respect to the issues with which we are concerned.
34 There was no evidence whatsoever led which would suggest that Ed Tel would or even possibly might have done anything
differently had there been more disclosure than what is alleged was insufficient or incomplete disclosure. There has been nothing
to suggest that Ed Tel's interests were prejudiced in any manner. Indeed, I am satisfied that there was full and timely disclosure
of all material facts prior to any agreement having been concluded between the Bank and Ed Tel. From that point in time and
throughout the time when Coopers was acting on behalf of the Bank and conducting the affairs of NCS, it was as much if not
more Ed Tel's benefit as it was to the Bank or to any other creditor that Coopers carry on the business of NCS. Perhaps Ed Tel
should have been told everything that the Bank was told at the same moment that the Bank was told, but no harm was suffered
by them or any other creditor and certainly no bad faith of any kind has been shown. Whether there was an actual or potential
conflict of interest is, in any event, an academic point as there has been no allegation of harm in any manner. What Ed Tel seeks
in its pleadings and argument is a declaration that is that Coopers has breached its duty in order to "teach Coopers a lesson"
and to "send a clear signal to those persons who seek appointment as Court-appointed receivers that misconduct will not be
tolerated or condoned." I indicated at the trial that I did not have much inclination to do so. I still do not when it has no bearing
on the primary issue. I have even less inclination to do so when I remain completely unconvinced that Coopers actions were
negligent, unprofessional, or "loose".
Damages
35 The agreement between the Bank and Ed Tel provided that should the Bank present an approved purchaser to Ed Tel, the
residuals flowing from Ed Tel to NCS would be passed on to this purchaser. The Bank presented an approved purchaser to Ed
Tel. That approved purchaser, Mr. Doug Derkatch, was prepared to pay the Bank $260,000 for the intangible assets of NCS,
including the residual revenues. The residual revenues were by far the major asset of NCS. The damages which flow from Ed
Tel's breach of contract to the Bank, therefore are the losses which the Bank has suffered as a result of the breach. Those losses
are in the amount of $260,000. As well, the Bank is entitled to the sum of $41,855.11, which are the residuals which should
have been paid to the Bank while it was running NCS.
Costs
36 The Defendant has argued that the Bank's action in carrying on the business of NCS was for the purpose of destroying the
Defendant's business and securing gain for itself. In this case, no evidence was led that it was the Bank or Coopers or anyone
else that caused the income stream of Ed Tel to diminish during the month of March, 1995. If anyone was to blame it was
probably the prior owners and management of NCS. All agreed to this court of action. There was evidence to suggest that was
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the case. To argue that anything the Bank did was to its commercial advantage (and a corresponding disadvantage to Ed Tel)
is to ignore the evidence of not only the Bank and Coopers, but of Mr. Gibson himself with respect to the suggestion that the
Bank carry on the business of NCS. All agreed to this course of action. The only commercial advantage ultimately gained by
either of these parties was the $100,000 advantage for Ed Tel when it decided that it was not bound by any agreement.
37 The Defendant has gone further and argued that it was Coopers' incompetence that its own income stream was adversely
impacted; that Coopers failed in its duties to Ed Tel; that Coopers failed in its duties as an officer of the Court. There is absolutely
no evidence to support the first argument. As I have stated above, I am quite satisfied that Coopers did not fail in its dutieS to
Ed Tel or to any other creditor. Nor did Coopers fail in its duties as an officer of the Court.
39
The Bank and Coopers are entitled to costs. The only issue is whether those costs should be party to party costs under
Schedule C or solicitor-client costs. Solicitor-client costs, as they should be, are awarded only in exceptional circumstances. I
believe that our Court of Appeal has suggested in Colborne Capital Corp. v. 542775 Alberta Ltd. (January 14/99), [reported
(1999), 228 A.R. 201 (Alta. C.A.)] that solicitor-client costs should only be awarded where a party is "dragged into prolonged.
litigation ... without justification", and where the reputation of a party is, by virtue of the proceedings, placed at risk. I consider
both of those factors to have been present in this case. On the Defendant's own evidence, the contract was as claimed by the
Plaintiff. The reputation of the Bank, but particularly Coopers & Mr. Maclean himself were called into issue and put at risk. In
addition, in my view, there was no serious issue to be tried with respect to Coopers. The Plaintiff is therefore entitled to costs
under Column 3 of Schedule C with respect to its claim. However, Coopers is entitled to its costs to be taxed on a solicitorclient basis. The Plaintiff is entitled to interest at the rates prescribed by the Judgment Interest Act.
Action allowed.

End of Document
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TAB 3

Alberta Rules of Court — Alta. Reg. 124/2010, Alta. Reg. 124/2010, s. 10.29

Alberta Rules
Alta. Reg. 124/2010 — Alberta Rules of Court
Part 10 — Lawyers' Charges, Recoverable Costs of Litigation, and Sanctions
Division 2 — Recoverable Costs of Litigation
Subdivision 1 — General Rule, Considerations and Court Authority
Most Recently Cited in: Nielsen-Daigle v. Nielsen-Daigle, 2020 ABQB 84, 2020 CarswellAlta 194, 315 A.C.W.S.
(3d) 101, [2020] A.W.L.D. 808 | (Alta. Q.B., Feb 3, 2020)
Alta. Reg. 124/2010, s. 10.29

s 10.29 General rule for payment of litigation costs
Currency
10.29General rule for payment of litigation costs
10.29(1) A successful party to an application, a proceeding or an action is entitled to a costs award against the unsuccessful party,
and the unsuccessful party must pay the costs forthwith, notwithstanding the final determination of the application, proceeding
or action, subject to
(a) the Court's general discretion under rule 10.31,
(b) the assessment officer's discretion under rule 10.41,
(c) particular rules governing who is to pay costs in particular circumstances,
(d) an enactment governing who is to pay costs in particular circumstances, and
(e) subrule (2).
10.29(2) If an application or proceeding is heard without notice to a party, the Court may
(a) make a costs award with respect to the application or proceeding, or
(b) defer making a decision on who is liable to pay the costs of the application or proceeding until every party is served
with notice of the date, time and place at which the Court will consider who is liable to pay the costs.
Currency
Alberta Current to Gazette Vol. 116:6 (March 31, 2020)
Concordance References
Rules Concordance 152, Costs for non-compliance with the rules
Rules Concordance 153, Partial indemnity costs

End of Document
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Alberta Rules
Alta. Reg. 124/2010 — Alberta Rules of Court
Part 10 — Lawyers' Charges, Recoverable Costs of Litigation, and Sanctions
Division 2 — Recoverable Costs of Litigation
Subdivision 1 — General Rule, Considerations and Court Authority
Most Recently Cited in: Nielsen-Daigle v. Nielsen-Daigle, 2020 ABQB 84, 2020 CarswellAlta 194, 315 A.C.W.S.
(3d) 101, [2020] A.W.L.D. 808 | (Alta. Q.B., Feb 3, 2020)
Alta. Reg. 124/2010, s. 10.31

s 10.31 Court-ordered costs award
Currency
10.31Court-ordered costs award
10.31(1) After considering the matters described in rule 10.33, the Court may order one party to pay to another party, as a costs
award, one or a combination of the following:
(a) the reasonable and proper costs that a party incurred to file an application, to take proceedings or to carry on an action,
or that a party incurred to participate in an application, proceeding or action, or
(b) any amount that the Court considers to be appropriate in the circumstances, including, without limitation,
(i) an indemnity to a party for that party's lawyer's charges, or
(ii) a lump sum instead of or in addition to assessed costs.
10.31(2) Reasonable and proper costs under subrule (1)(a)
(a) include the reasonable and proper costs that a party incurred to bring an action;
(b) unless the Court otherwise orders, include costs incurred by a party
(i) in an assessment of costs before the Court, or
(ii) in an assessment of costs before an assessment officer;
(c) do not include costs related to a dispute resolution process described in rule 4.16 or a judicial dispute resolution process
under an arrangement described in rule 4.18 unless a party engages in serious misconduct in the course of the dispute
resolution process or judicial dispute resolution process;
(d) do not include, unless the Court otherwise orders, the fees and other charges of an expert for an investigation or inquiry
or the fees and other charges of an expert for assisting in the conduct of a summary trial or a trial.
10.31(3) In making a costs award under subrule (1)(a), the Court may order any one or more of the following:
(a) one party to pay to another all or part of the reasonable and proper costs with or without reference to Schedule C;
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(b) one party to pay to another an amount equal to a multiple, proportion or fraction of an amount set out in any column
of the tariff in Division 2 of Schedule C or an amount based on one column of the tariff, and to pay to another party or
parties an amount based on amounts set out in the same or another column;
(c) one party to pay to another party all or part of the reasonable and proper costs with respect to a particular issue,
application or proceeding or part of an action;
(d) one party to pay to another a percentage of assessed costs, or assessed costs up to or from a particular point in an action.
10.31(4) The Court may adjust the amount payable by way of deduction or set-off if the party that is liable to pay a costs award
is also entitled to receive an amount under a costs award.
10.31(5) In appropriate circumstances, the Court may order, in a costs award, payment to a self-represented litigant of an amount
or part of an amount equivalent to the fees specified in Schedule C.
10.31(6) The Court's discretion under this rule is subject to any specific requirement of these rules about who is to pay costs
and what costs are to be paid.
Currency
Alberta Current to Gazette Vol. 116:6 (March 31, 2020)
Concordance References
Rules Concordance 29, Contents of pleadings
Rules Concordance 153, Partial indemnity costs
Rules Concordance 156, Taxation between party & party

End of Document
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Alberta Rules
Alta. Reg. 124/2010 — Alberta Rules of Court
Part 10 — Lawyers' Charges, Recoverable Costs of Litigation, and Sanctions
Division 2 — Recoverable Costs of Litigation
Subdivision 1 — General Rule, Considerations and Court Authority
Most Recently Cited in: Nielsen-Daigle v. Nielsen-Daigle, 2020 ABQB 84, 2020 CarswellAlta 194, 315 A.C.W.S.
(3d) 101, [2020] A.W.L.D. 808 | (Alta. Q.B., Feb 3, 2020)
Alta. Reg. 124/2010, s. 10.33

s 10.33 Court considerations in making costs award
Currency
10.33Court considerations in making costs award
10.33(1) In making a costs award, the Court may consider all or any of the following:
(a) the result of the action and the degree of success of each party;
(b) the amount claimed and the amount recovered;
(c) the importance of the issues;
(d) the complexity of the action;
(e) the apportionment of liability;
(f) the conduct of a party that tended to shorten the action;
(g) any other matter related to the question of reasonable and proper costs that the Court considers appropriate.
10.33(2) In deciding whether to impose, deny or vary an amount in a costs award, the Court may consider all or any of the
following:
(a) the conduct of a party that was unnecessary or that unnecessarily lengthened or delayed the action or any stage or
step of the action;
(b) a party's denial of or refusal to admit anything that should have been admitted;
(c) whether a party started separate actions for claims that should have been filed in one action or whether a party
unnecessarily separated that party's defence from that of another party;
(d) whether any application, proceeding or step in an action was unnecessary, improper or a mistake;
(e) an irregularity in a commencement document, pleading, affidavit, notice, prescribed form or document;
(f) a contravention of or non-compliance with these rules or an order;
(g) whether a party has engaged in misconduct.
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Currency
Alberta Current to Gazette Vol. 116:6 (March 31, 2020)
Concordance References
Rules Concordance 153, Partial indemnity costs
Rules Concordance 160, Streamlined procedure for actions under $ amount

End of Document
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Most Negative Treatment: Check subsequent history and related treatments.
2018 ABCA 398
Alberta Court of Appeal
Zuk v. Alberta Dental Association and College
2018 CarswellAlta 2803, 2018 ABCA 398, [2019] A.W.L.D. 5, 299
A.C.W.S. (3d) 37, 54 Admin. L.R. (6th) 62, 78 Alta. L.R. (6th) 64

Dr. Michael Yar Zuk (Appellant) and Alberta Dental Association
and College and the Appeal Panel of the Council of the
Alberta Dental Association and College (Respondents)
Barbara Lea Veldhuis, Thomas W. Wakeling, Sheila Greckol JJ.A.
Judgment: November 27, 2018
Docket: Edmonton Appeal 1703-0068-AC
Proceedings: additional reasons to Zuk v. Alberta Dental Association and College (2018), 2018 CarswellAlta 1662, 2018 ABCA
270, Barbara Lea Veldhui J.A., Sheila Greckol J.A., Thomas W. Wakeling J.A. (Alta. C.A.)
Counsel: S.M. Renouf, Q.C., L.N. Anaka, for Appellant
G.D. Sim, J.J. Kully, for Respondent, Alberta Dental Association and College
D.N. Jardine, for Respondent, Appeal Panel of Council of the Alberta Dental Association and College
Subject: Civil Practice and Procedure; Constitutional; Public; Torts; Human Rights
Related Abridgment Classifications
Civil practice and procedure
XXIV Costs
XXIV.6 Effect of success of proceedings
XXIV.6.a General principles
Headnote
Civil practice and procedure --- Costs — Effect of success of proceedings — General principles
In 2007, dentist began speaking out about his practice, profession and dental association and college — After receiving and
investigating four other complaints about dentist's advertising practices, college referred all complaints to discipline hearing —
Hearing Tribunal found dentists guilty of 21 allegations and imposed sanctions including one-year suspension of his registration
and $175,000 in costs — Findings of unprofessional conduct related to advertising that breached rules on advertising in Alberta
Dental Association Code of Ethics and dentist's conduct in relation to investigation process — Dentist unsuccessfully appealed
to college's appeal panel — Dentist's appeal was allowed in part — Parties made submissions regarding costs — Doctor to
pay two-thirds of total costs and disbursements set out in association's bill of costs and association to pay one-third of total
costs and disbursements set out in doctor's bill, each amount set off against other — Association was substantially successful
on any standard of success — Doctor's had limited success on two issues related to Canadian Charter of Rights and Freedoms,
but sanctions and costs imposed by tribunal were generally upheld — Two unproven breaches of undertaking and failure to
cooperate were not more serious than unprofessional conduct that had been established.
Table of Authorities
Cases considered:
Mahe v. Boulianne (2010), 2010 ABCA 74, 2010 CarswellAlta 396, 21 Alta. L.R. (5th) 277, 84 C.P.C. (6th) 263, 81 R.F.L.
(6th) 4 (Alta. C.A.) — referred to
Wilde v. Archean Energy Ltd. (2008), 2008 ABCA 132, 2008 CarswellAlta 478, 88 Alta. L.R. (4th) 54, 429 A.R. 41, 421
W.A.C. 41, 68 C.C.E.L. (3d) 16 (Alta. C.A.) — referred to
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Statutes considered:
Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982
(U.K.), 1982, c. 11
s. 2(b) — considered
Health Professions Act, R.S.A. 2000, c. H-7
Generally — referred to
ADDITIONAL REASONS to judgment reported at Zuk v. Alberta Dental Association and College (2018), 2018 ABCA 270,
2018 CarswellAlta 1662, 426 D.L.R. (4th) 496 (Alta. C.A.), respecting costs.
Per curiam:
I. Introduction
1 This decision concerns the costs consequences of the decision reported as Zuk v. Alberta Dental Association and College,
2018 ABCA 270 (Alta. C.A.) (the Decision), where we upheld 19 of 21 findings that Dr. Zuk had engaged in unprofessional
conduct under the Health Professions Act, RSA 2000, c. H-7.
II. Reasons
2
In the Decision, we held it was unreasonable for the Tribunal and the Council to find that two counts of unprofessional
conduct by breaching an undertaking were proven. We also found that the Tribunal and Council over-emphasized the seriousness
of Dr. Zuk's failure to cooperate with the investigator's questions about his relationship to various websites. We referred the
matter back to the Council to re-consider sanction and costs in light of those two errors.
3
Neither party was completely successful on appeal. Dr. Zuk submits that this Court should award costs to him because
he was the substantially successful party. The Alberta Dental Association and College (ADA+C) submits that costs should be
awarded on an issue-by-issue basis and that, when the outcome of the issues are added up, it should receive 2/3 of its costs
and disbursements and Dr. Zuk should receive 1/3 of his costs and disbursements. The ADA+C then asks this Court to set off
amounts payable to Dr. Zuk against amounts payable by Dr. Zuk to the College. Both parties submitted bills of costs setting
out the fees and disbursements they claim.
4
The default rule is that the party who was substantially successful receives his or her costs. If success was mixed and
neither party was substantially successful, no costs are awarded. Normally, this Court does not award costs on an issue-by-issue
basis although it has the discretion to do so in a proper case: Mahe v. Boulianne, 2010 ABCA 74 (Alta. C.A.) at para 6, (2010),
21 Alta. L.R. (5th) 277 (Alta. C.A.) ; Wilde v. Archean Energy Ltd., 2008 ABCA 132 (Alta. C.A.) at para 9, (2008), 429 A.R.
41 (Alta. C.A.) . The ADA+C submits that this is an appropriate case for the Court to award costs issue-by-issue.
5
In our view, nothing about this appeal makes the normal rule unjust or inappropriate. The ADA+C cites para 195 of the
Decision, where this Court stated that it would be inappropriate for Dr. Zuk to have to pay the costs of investigating and hearing
allegations of unprofessional conduct that were not proven. The ADA+C seems to interpret our statement as implying that costs
of the appeal to this Court should be dealt with on an issue-by-issue basis. However, our statement addressed the costs of the
proceedings before the Hearing Tribunal and the Council. The parties had agreed before the Hearing Tribunal that recoverable
costs must be reduced to reflect the fact that the Complaints Director did not prove all of the allegations (AR, Vol 2, F155 at
para 106). This Court's statement at para 195 of the Decision simply applies that approach to two further allegations that were
not proven. It has no implications for the costs of the appeal to this Court.
6

Accordingly, the question is: was one party substantially successful on appeal or was success divided?

7
Although we have declined to award costs on an issue-by-issue basis, the number and nature of the issues on appeal are
relevant to deciding who was substantially successful. Counted sparingly, Dr. Zuk raised 10 issues in his appeal factum, of
which he was successful on two, neither of which were the main issues on appeal. The two issues took up a small part of Dr.
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Zuk's written and oral argument. They did not have wide implications for several findings of unprofessional conduct unlike,
for example, the argument about proof of specific harm to the public, which would have disposed of all of the findings of
unprofessional conduct, if correct.
8
The main issue on appeal, in terms of time and printed pages, was whether the Hearing Tribunal infringed Dr. Zuk's s
2(b) Charter right to freedom of expression by finding that his "criticisms" of the ADA+C and some of its members constituted
unprofessional conduct. The ADA+C was successful on that issue. The other main issue on appeal, in terms of printed pages,
was the proportionality of the sanction and the extent of the costs. While Dr. Zuk's limited success on the two issues noted above
will have some effect on the extent of the sanction and costs ultimately imposed, our decision largely upheld the sanctions and
costs imposed by the Tribunal.
9 Substantial success can also be assessed by comparing the number of findings of unprofessional conduct appealed with the
number upheld. Dr. Zuk appealed all 21 findings of unprofessional conduct and this Court upheld 19 of them. That indicates that
the ADA+C was substantially successful. It is true that the Hearing Tribunal incorrectly found two breaches of undertaking and
took those breaches, together with Dr. Zuk's failure to respond to the investigator, to constitute serious misconduct. Nevertheless,
the two unproven breaches of an undertaking, and the failure to cooperate, were not more serious than all of the other established
unprofessional conduct.
10 Another indicator of substantial success could, in principle, be the effect of the appeal on the sanction imposed on Dr. Zuk
and the costs award made against him. Our decision remitted those issues to the Council to consider in light of our reasons. At
this point in time, we do not know whether the Council will reduce the suspension (and if so, by how much) or impose another
sanction and we do not know what the aggregate costs award will be, although we assume that it will be reduced by some amount.
In short, the effect of the appeal on sanction and costs is unknown and does not help decide who was substantially successful.
11

In our view, the ADA+C was substantially successful on any relevant standard of success.

12
The ADA+C has not asked for the full amount of the fee costs and disbursements set out in its bill of costs. Given the
ADA&C's substantial success in the appeal, we may have awarded the full amount in the bill of costs but ADA&C did not ask
for it. It seeks only 2/3 of that amount, to be set off against 1/3 of the costs and disbursements set out in Dr. Zuk's bill of costs.
Accordingly, Dr. Zuk shall pay 2/3 of the total costs and disbursements set out in the ADA+C bill of costs and the ADA+C shall
pay 1/3 of the total costs and disbursements set out in Dr. Zuk's bill of costs. Each party shall set off its obligation against the
obligation of the other party, leaving Dr. Zuk with a net obligation. We leave it to the parties to do the calculations.
Order accordingly.

End of Document
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Murphy Oil Canada Ltd. v. Predator Corp., 2005 ABQB 134, 2005 CarswellAlta 806
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2005 ABQB 134
Alberta Court of Queen's Bench
Murphy Oil Canada Ltd. v. Predator Corp.
2005 CarswellAlta 806, 2005 ABQB 134, [2005] A.W.L.D. 2835, [2005] A.W.L.D. 2916, [2005]
A.W.L.D. 2917, [2005] A.W.L.D. 2918, [2005] A.J. No. 721, 138 A.C.W.S. (3d) 28, 379 A.R. 388

Murphy Oil Canada Ltd., Apache Canada Ltd. and Murphy Canada
Exploration Ltd. (Plaintiffs) and The Predator Corporation
Ltd., Ricks Nova Scotia Co., and Predator Energies Partnership,
Blair Longdo, Robert V. Shields and Gerry OReilly (Defendants)
The Predator Corporation Ltd., Blair Longdo,Robert V. Shields and Gerry OReilly (Plaintiffs
by Counterclaim) and Murphy Oil Company Ltd., Apache Canada Ltd. and Murphy
Canada Exploration Ltd., Harvey Doerr and Floyd Price (Defendants by Counterclaim)
McMahon J.
Heard: December 8, 2004
Judgment: March 2, 2005
Docket: Calgary 0001-19360
Counsel: Mr. J.J. Marshall, Q.C., Mr. R.F. Smith for Murphy Oil Company Limited, Murphy Canada Exploration Ltd., Harvey
Doerr
Mr. D.J. Cichy, Mr. K.R. Anderson for Apache Canada Ltd., Floyd Price
Mr. R.A. Coad, Q.C., Mr. J.J. Patterson for Predator Corporation Ltd., Blair Longdo, Robert V. Shields, Gerry O'Reilly
Subject: Civil Practice and Procedure
Related Abridgment Classifications
Civil practice and procedure
XXIV Costs
XXIV.9 Particular items of costs
XXIV.9.c Counsel fee
Civil practice and procedure
XXIV Costs
XXIV.9 Particular items of costs
XXIV.9.d Disbursements
XXIV.9.d.vii Travelling expenses
Civil practice and procedure
XXIV Costs
XXIV.9 Particular items of costs
XXIV.9.d Disbursements
XXIV.9.d.ix Miscellaneous
Headnote
Civil practice and procedure --- Costs — Particular items of costs — Counsel fee
Plaintiffs sought costs in relation to summary judgment application wherein counterclaims totalling $3.242 billion were
dismissed, leaving claims in approximate amount of $363 million — Claims in main action amounted to $30 million —
Costs were awarded on party and party basis with reference to Schedule "C" — Fifty per cent was accurate approximation of
apportionment between dismissed portions of counterclaim and surviving claims in main claim and in counterclaim — Lump
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sum award guided by 50 per cent of 6 times column 5 was appropriate — In result, plaintiff M was awarded lump sum costs
of $633,000 — Plaintiff A was awarded lump sum costs of $500,250.
Civil practice and procedure --- Costs — Particular items of costs — Disbursements — Miscellaneous disbursements
Plaintiffs sought costs in relation to summary judgment application wherein counterclaims totalling $3.242 billion were
dismissed, leaving claims approximate amount of $363 million — Claims in main action amounted to $30 million — Defendant
P objected to plaintiffs' claims for costs for electronic research as disbursement — Plaintiffs' claim was in relation to copying,
imaging, and converting paper records into electronic form — Weight of authority in province was that electronic research
costs were not an allowable disbursement because they were contemplated under fees portion of Schedule C — Given number
of documents exchanged, document imaging was prudent and undoubtedly saved parties time and money — Litigants should
be encouraged to take steps that will reduce trial time greatly and cost recovery serves as such encouragement — Electronic
research costs were reasonable in preparing for trial of this magnitude.
Civil practice and procedure --- Costs — Particular items of costs — Disbursements — Travelling expenses
Plaintiffs sought costs in relation to summary judgment application wherein counterclaims totalling $3.242 billion were
dismissed, leaving claims approximate amount of $363 million — Claims in main action totalled $30 million — Travel expenses
submitted as disbursements were been broken down in relation to purpose of travel — Plaintiff A's only evidence was that travel
was related to meetings between its Calgary counsel and its corporate and US counsel and to depositions — In principle, travel
expenses incurred in attending at discoveries is allowable — Travel expenses are not allowable where counsel attended upon
their clients for purposes of seeking instructions — No evidence presented regarding what was done by outside law firms or inhouse counsel — Great care must be taken in order to ensure that there is no duplication of costs between tariff and those allowed
as disbursements — In light of lack of evidence, court declined to make separate award of costs for outside or in-house counsel.
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369413 Alberta Ltd. v. Pocklington (2000), 2000 CarswellAlta 327, 79 Alta. L.R. (3d) 222, 17 C.B.R. (4th) 305 (Alta.
Q.B.) — referred to
Tariffs considered:
Alberta Rules of Court, Alta. Reg. 390/68
Sched. C, Tariff of Costs — referred to
Sched. C, Tariff of Costs, column 5 — referred to
ADDITIONAL REASONS to judgment reported at Murphy Oil Canada Ltd. v. Predator Corp. (2005), 2005 ABQB 248, 2005
CarswellAlta 481 (Alta. Q.B.), with respect to costs.
McMahon J.:
I. Introduction
1
This is an application by the Plaintiffs to set costs in relation to a summary judgment application wherein counterclaims
totalling $3.242 billion were dismissed, leaving claims in the approximate amount of $363 million. The claims in the main
action total $30 million.
2 Murphy and Apache initially sought full indemnity costs on the summary judgment motion, alleging positive misconduct
on Predator's part. I ruled that there was no evidence of any misconduct sufficient to warrant solicitor client costs and that costs
would be awarded on a party and party basis with reference to Schedule "C" or some multiple thereof. Quantification of those
costs is now in issue. In this litigation there have been lengthy examinations for discovery and extensive document production.
There have been 13 contested motions and almost four years of case management.
II. Positions of the Parties
1. Murphy and Apache
3

The total legal costs are as follows:

Murphy's Costs:
Canadian Counsel
American Counsel
Disbursements
TOTAL

$3.60 million
$0.144 million
$0.337 million
$4.08 million

Apache's Costs:
Lead Canadian Counsel Fees
Lead Canadian Counsel Disbursements
Other Legal Expert and Support Costs
Apache Internal Costs
TOTAL

$3.047 million
$0.386 million
$0.607 million
$0.360 million
$4.400 million

4
In order to determine the appropriate award of costs in relation to the successful summary judgment application, the
plaintiffs propose first apportioning the costs between the surviving claims in the main action and counterclaim on one hand,
and the dismissed claims in the counterclaim on the other, and then applying an appropriate rate of indemnity to the latter. In
proposing the application of a rate of indemnity the Plaintiffs rely on Trizec Equities Ltd. v. Ellis-Don Management Services
Ltd., 251 A.R. 101 (Alta. Q.B.).
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5
In apportioning the costs between the main action and the counterclaim, Murphy analyzed the discovery transcripts to
determine the number of pages that dealt with each. It concluded that 47.25% of the pages from the Murphy and Predator
transcripts related to the counterclaim. Additionally, Murphy performed a key word search of the transcripts, based on words
used in the surviving claims in the counterclaim and found that they did not occur frequently. It also reviewed undertakings
and determined that 55% dealt with issues in the counterclaim. A similar analysis was done of information requests, revealing
that 56% dealt with the counterclaim. Of the Murphy affidavit of records 30% related to the main action and 70% related to
the counterclaim. Finally, a review of the document imaging showed that 25% pertained to the claims in the main action and
the additional 75% to issues arising in the counterclaim.
6
Apache conducted an independent review of the discovery transcripts relating to the Apache and Predator witnesses and
categorized them as either relating to the main action or the counterclaim. In the result, 51% related to the main action and 49%
to the counterclaim. It also reviewed the records produced by Predator in this litigation to find that 30% related to the main action
and 70% to the counterclaim. Of the records produced by Apache, 17% related to the main action and 83% to the counterclaim.
7
The Plaintiffs submit that based on the above figures, a 50% allocation of costs between the surviving claims and the
dismissed claims is fair and reasonable.
8
Alternatively, Apache argues that 87% of the costs should be apportioned to the dismissed claims given that 87% of the
dollar value of the claims were dismissed in the summary judgment.
9 The Plaintiffs submit that an indemnification of 60% of the costs attributed to the dismissed claims would be appropriate.
They acknowledge that generally, the courts endeavour to achieve indemnification in the range of 40 - 50%, however, they argue
that a higher indemnification rate is warranted here as a result of: the amount of the counterclaim; the allegations of impropriety
and dishonesty made by Predator; Predator's pursuit of hopeless and scandalous claims; its failure to disclose relevant evidence
in a timely manner; and its alleged attempt to mislead the court. They acknowledge that, including disbursements, this will
result in two costs awards in excess of $1 million each. Nonetheless, they argue that in the context of claims exceeding $3
billion, costs awards of that magnitude are fair and reasonable.
10 In the further alternative, Murphy and Apache seek a lump sum award in an amount to be determined by this Court. They
argue that this would avoid taxation of accounts which would be very time consuming and would not assist the process because
the fees are not particularized between the surviving claims and those that were dismissed. They submit that the taxation process
has the potential to devolve into an eternal quagmire and to extend the resolution of these issues indefinitely.
11
Murphy and Apache submit that the facts surrounding the dismissed and surviving claims are not interrelated, such that
it is not necessary to postpone the costs award until the resolution of the litigation. Rather, the Plaintiffs submit that the costs
of the dismissed portions of the action to date should be awarded now. They cite LSI Logic Corp. of Canada Inc. v. Logani
(2001), [2002] 4 W.W.R. 531 (Alta. Q.B.) as a similar case, wherein portions of a statement of claim were struck, and costs and
disbursements were awarded. They also point out that two of the parties named as defendants to the counterclaim, Price and
Doerr, have been completely removed from the litigation as a result of the summary judgment application and will not have
the opportunity to address the trial judge in relation to costs.
2. Predator
12 Predator submits that Apache and Murphy have not satisfied the onus on them to establish the necessity and reasonableness
of the costs incurred. It also argues that Murphy and Apache have not made a sufficient effort to apportion the costs between
the portion of the counterclaim that was dismissed and that which survived. It notes in this regard that its own review of the
examinations for discovery transcripts revealed that 1,899 pages out of 8,936 (or 21%) related to the dismissed claims. Predator
claims that its apportionment in this regard is the most accurate as it was the only review taken which included a consideration
of claims for breaches of non-particularized operatorship duties which survived the summary judgment application.
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13 Accordingly, Predator urges the Court to award Apache and Murphy only the costs of the application that they can prove,
as opposed to the costs of the dismissed portions of the action to date, and to direct that all remaining costs issues be dealt
with by the trial judge, as was done in 369413 Alberta Ltd. v. Pocklington (2000), 79 Alta. L.R. (3d) 222 (Alta. Q.B.); and
Canada Deposit Insurance Corp. v. Prisco, 221 A.R. 44, 1998 ABQB 163 (Alta. Q.B.). Predator states that once the litigation
is completely over, Murphy and Apache will be able to disclose their solicitor client accounts and supporting documentation
in an effort to prove their costs claims. Predator argues further that awarding substantial costs against it now, with the balance
of the counterclaim outstanding, could cause it to suffer prejudice.
14 Alternatively, Predator submits that the appropriate measure of costs is Column 5 with no multiple. It argues that, although
the amount of the counterclaim favours a multiple, the fact that this matter was determined on a summary judgment application
as opposed to a long trial, negates that factor.
15 Predator submits that determining costs on the basis of a percentage of indemnity is not appropriate in this case and argues
that Trizec, which Murphy and Apache rely on as authority for this approach, is restricted to applications in very long trials. It
also points out that the approach in Trizec was to award a percentage of appropriate solicitor-client costs, not indemnity costs.
16
In any event, Predator submits that the costs that are awarded should be paid from the $500,000 currently posted as
security to the credit of the counterclaim.
III. Analysis
1. Fees
17 The difficulty that arises on this application is sorting out the costs that attach to the counterclaim and those that relate to
the main action, as well as those costs that were incurred in relation to the dismissed as opposed to the surviving claims in the
counterclaim. The apportionment between the various claims cannot be precise as the work done and disbursements incurred
cannot be neatly compartmentalized into the various categories. It would be unreasonable and impractical in terms of time and
expense to separate the costs in this manner as has been suggested by Predator.
18
In Trizec, Mason J., in the context of a long trial, declined to make an award on the basis of Schedule C. Instead, he
applied a percentage of indemnification to an appropriate assessment of solicitor client costs. At para. 26 he found:
. . . it makes infinitely more sense to simply determine what percentage of indemnity is appropriate and make the award
on a percentage basis, than it does to determine the appropriate level of costs and then invent a formula, using a multiplier
to arrive at that level of recovery. Put another way, determining a level of recovery and then working backwards to find an
equation which supports it is an exercise in fiction which, as the Schedule C Committee pointed out, is of little precedential
value to either the courts or future litigants.
19 This approach was also taken by Fruman J. (as she then was) in L.S.I. Logic where she awarded the Plaintiff corporation
2/3, and its officers and directors 1/3, of their respective solicitor client costs.
20
The logic of Trizec is appealing, however, its application in the circumstances of this case is problematic as it begins
with the assumption that the solicitor client bills submitted by Murphy and Apache are acceptable, which is not conceded by
Predator. In other words, the argument before me was tied to the costs that were spent, rather than the costs that have been
determined to be reasonable.
21
It is also true that attempting to apportion between the main claim and the counterclaim, and between the struck and the
surviving portions of the counterclaim, crates the same difficulty whether the costs are based upon Schedule C or on solicitor
client fees.
22

In an earlier case management meeting, I directed that:
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There is not the kind of misconduct here that warrants a departure from Schedule C. The issues ... are whether there should
be a multiple of column [5] and if so what multiple, given the usual factors.
23

In LSI Logic Fruman J. found, at para 10:
Costs based on a single column of Schedule C are not appropriate in this case. It is my preference to use Schedule C as
a guide but also to consider the actual costs incurred, together with the factors identified in R. 601(1) to arrive at a costs
award that "reflect[s] the merits of the case, [...] the risks faced as a consequence of the litigation, the length and complexity
of the [...] [submissions]" and the propriety of the proceedings.

I adopt the same procedure here.
24 I accept that 50% is an accurate approximation of the apportionment between the dismissed portions of the counterclaim
and the surviving claims in the main claim and in the counterclaim. That is evidenced by the similarity in the results achieved
by the independent analyses undertaken by Murphy and Apache. Predator's result following its analysis, that only 21% of the
discovery transcripts related to the dismissed claims, is attributable to the fact that its analysis was not confined to the specific
claims that survived the summary judgment application, namely paragraphs 30 (a) to (d).
25
The fees claimed by Murphy in its draft Bill of Costs, based on single column 5, are $248,500. Fifty percent of Murphy
actual fees (excluding U.S. counsel, fees incurred prior to the counterclaim and in a previous application before Wilkins J.)
amount to $1.55 million. The fees portion of Apache's Draft Bill of Costs on single column 5 amount to $254,500. Half of
Apache's actual, lead counsel fees is $1.5235 million. In both cases the fees portion of the draft Bills of Costs based on single
column 5 reflect a rate of indemnity of less than 20%.
26
I find that an award reflecting a multiple of party and party costs is appropriate here. Party and party costs are awarded
on the basis of a reasonable apportioning of the litigation expenses incurred by the successful party, having regard to a number
of factors, including the conduct of the parties, the length of the trial and the complexity of the issues: Pharand Ski Corp. v.
Alberta (1991), 122 A.R. 395 (Alta. Q.B.).
27 The claims in the counterclaim were for an unprecedented amount, initially $6 billion later amended down to $3.6 billion.
Additionally, although most of these claims were dismissed in a summary fashion rather than following a long trial, it was in
the course of lengthy and complex case management. To date case management has been proceeding for almost 4 years and the
bulk of the discoveries and other preparation for trial has been completed. As was determined in LSI Logic, at para. 9: "[t]he
time of the actual hearing is not a proper gauge of the complexity of the issues."
28 Having regard to the circumstances enumerated above, I conclude that a lump sum award guided by 50% of 6 times column
5, is appropriate. In arriving at the lump sum award, I have taken into account the number of days the plaintiffs' counsel attended
discoveries only as observers. I have also excluded from my consideration the costs claimed in relation to the contested motions,
except the summary judgment application. The costs for the contested motions are better left to the trial judge's consideration
as a group.
29
In the result, I award lump sum costs to Murphy in the amount of $ 633,000 or 41% of 50% of the actual, lead counsel
fees. In arriving at this figure I have been guided by the following calculation:
$248,500 (single column 5)
Less $28,500 (reduction in discoveries, accepting Predator's representations as to what days Murphy's counsel attended
only as observers )
Less $9,000 (contested applications)
Equals $211,000
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x 3 (50% of column 6)
TOTAL: $633,000
30

On a similar basis I award Apache costs in the amount of $500,250 or 33% of 50% of the actual, lead counsel fees:
$254,500 (single column 5)
Less $75,750 (discoveries, again accepting Predator's representation)
Less $12,000 (contested applications)
Equals $166,750
x 3 (50% of column 6)
TOTAL: $500,250

31
I am cognizant that these awards result in a discrepancy in the rate of indemnity in relation to each of the Plaintiffs'
actual costs. This reflects the larger reduction in Apache's single column 5 fees for the days that it attended discoveries only
as an observer. It also reflects my acceptance of Predator's submission that Murphy, as between the Plaintiffs, has taken the
lead in this litigation.
32
Predator, relying on Pocklington and Canadian Deposit Insurance Corp., urged that an award of costs be postponed
until after trial. In those cases the court found that the trial judge would be in a better position to determine costs after the
resolution of all of the claims.
33
In this case the evidence as to the amount of costs and disbursements incurred in relation to particular claims is unlikely
to improve after trial. In fact, it may become more convoluted as the costs and disbursements continue to increase and as the
resolution of the remaining claims may cut both ways. In any event, a detailed review of accounts is unlikely to be of any
assistance as the items will not have been billed to specific claims. Simply put, this is not a case where a fair determination
of costs cannot be undertaken at this stage.
34
I acknowledge that the claims were also dismissed against the principals of the corporate plaintiffs, however, there is no
evidence indicating that they incurred any separate costs and accordingly, they will have no separate recovery.
2. Disbursements
35
Predator complains that there is no sworn evidence to the effect that the disbursements were incurred solely in relation
to the dismissed claims. For the reasons cited above in relation to fees, a precise allocation of disbursements as between the
dismissed and surviving claims is impractical and likely impossible.
36
Predator objects to the Plaintiffs' claims for costs for electronic research. The weight of authority in this province is that
electronic research costs are not an allowable disbursement because they are contemplated under the fees portion of Schedule
C: Pauli v. ACE INA Insurance, 336 A.R. 85, 2003 ABQB 600 (Alta. Q.B.), varied on other grounds 354 A.R. 348, 2004 ABCA
253 (Alta. C.A.); Moser v. Derksen (2002), [2003] A.J. No. 231 (Alta. Q.B.); Westline Oilfield Construction Ltd. v. Petromet
Resources Ltd., [2002] A.J. No. 1333, 2002 ABQB 934 (Alta. Q.B.); and Leadbeater v. DCS Systems Ltd., [2004] A.J. No. 954
(Alta. Master) (Master). I agree.
37
The Plaintiffs claim costs in relation to copying, imaging and converting paper records into electronic form. Predator
complains that this was done at the discretion of the Plaintiffs rather than pursuant to an order and that there is no evidence as
to the number of pages copied or at what cost.
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38
Virtually all of the documents from the Predator affidavit of records were imaged. This amounted to 21,580 imaged
pages. Given the number of documents exchanged, document imaging was prudent and undoubtedly saved all of the parties
time and money. Litigants should be encouraged to take steps that will reduce trial time greatly. Cost recovery serves as such
encouragement. In my view costs of this nature are reasonable in preparing for trial in litigation of this magnitude. Also see:
S. (J.) v. Clement, [1995] O.J. No. 1849 (Ont. Gen. Div.).
39 The travel expenses submitted as disbursements have not been broken down in relation to the purpose of the travel. Apache's
only evidence is that the travel was related to meetings between its Calgary counsel and its corporate and U.S. counsel and to
depositions. In principle, travel expenses incurred in attending at discoveries is allowable. Travel expenses are not allowable
where counsel attended upon their clients for the purposes of seeking instructions.
40
Murphy claims $0.144 million for U.S. counsel. Apache claims $0.607 million for out side counsel fees and $0.360
million for Apache internal costs.
41

The general principle was stated in Sidorsky v. CFCN Communications Ltd. (1998), 216 A.R. 151 (Alta. C.A.), at para 4:
Disbursements should not be used as a means, even unintentionally, of distorting the cost scheme by allowing, as a
disbursement, fees for work normally considered part of the cost of litigation to which Schedule C applies. Taken to the
extreme, preparation for trial could be subcontracted to another firm and reimbursement of that firm's account sought as
a disbursement.

42
There has been no evidence presented regarding what was done by the outside law firms or in-house counsel. Apache's
only evidence is that outside counsel was hired "because of the magnitude of the counterclaim" and because they believed that
it was in their "best interests to engage counsel on various issues".
43
It may very well have been appropriate for the Plaintiffs to hire outside counsel and to rely on in-house counsel. That
does not, however, mean that such costs are recoverable. It is quite possible that the work done by those lawyers, was work that
is generally intended to be undertaken by the lead law firm hired by the party. If that is the case, then those amounts are already
contemplated and included in Schedule C. There may be instances in which such fees may be an allowable disbursement: Mullen
v. Lockhart Motor Sales (Collingwood) Ltd. (1998), 31 C.P.C. (4th) 287 (Ont. Gen. Div.) and Canada Deposit Insurance Corp.
v. Canadian Commercial Bank (1987), 76 A.R. 271 (Alta. Q.B.). However, in those instances great care must be taken in order
to ensure that there is no duplication of costs between the tariff and those allowed as disbursements. In light of the lack evidence
before me in this regard I decline to make a separate award of costs for outside or in-house counsel.
44
All disbursements incurred prior to the date the counterclaim was launched are also disallowed on this motion. See Kha
v. Salhab (2001), 282 A.R. 324 (Alta. Q.B.).
IV. Conclusion
45
In the result Murphy will have an order for lump sum costs in the amount of $633,000. Apache is also entitled to lump
sum costs in the amount of $500,250. Both parties will have costs for the claimed disbursements excluding those specifically
disallowed above. The costs will not be payable from the security for costs posted for the counterclaim. Security will remain
in place for future costs.
Order accordingly.

End of Document
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Murphy Oil Company Ltd., Apache Canada Ltd. and Murphy Canada Exploration
Company (Plaintiffs) and The Predator Corporation Ltd., Ricks Nova Scotia
Co., Predator Energies Partnership, Blair Longdo, Robert V. Shields and
Gerry O'Reilly (Defendants) and The Predator Corporation Ltd., Blair Longdo,
Robert V. Shields and Gerry O'Reilly (Plaintiffs by Counterclaim) and Murphy
Oil Company Ltd., Apache Canada Ltd. and Murphy Canada Exploration
Company, Harvey Doerr and Floyd Price (Defendants by Counterclaim)
McMahon J.
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Docket: Calgary 0001-19360
Counsel: John J. Marshall, Q.C., Robert A. Rakochey, Roger F. Smith for Plaintiffs, Murphy Oil Canada Ltd. and Murphy
Canada Exploration Company
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Raymond A. Coad, Q.C., Jerry Patterson for Defendant, The Predator Corporation Ltd.
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and Commercial
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Estates and trusts
III Trustees
III.3 Breach of trust
III.3.e Miscellaneous
Torts
III Conspiracy
III.1 Nature and elements of tort
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Torts
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III.3 Evidence
III.3.c Miscellaneous
Torts
X Interference with contractual relations
X.1 Elements of tort
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X.1.h Miscellaneous
Headnote
Torts --- Interference with contractual relations — Elements of tort — General
Plaintiffs MO Ltd. and AC Ltd. brought action against defendants PC Ltd. and RNS Co. for wrongfully obtaining confidential
information and using it to outbid plaintiffs for parcels of land — Defendants dissolved their partnership with RNS Ltd. receiving
75 per cent interest in disputed lands and balance held in trust pending determination of ownership — RNS Ltd. then sold its
interest to plaintiffs and MO Ltd. took over operations on lands — Plaintiffs were ordered to pay all cash flow generated from
production to trustee — PC Ltd. counterclaimed against plaintiffs and their presidents for tying up cash flow — Defendants by
counterclaim applied for summary judgment dismissing counterclaim — Application granted — There was no evidence that
dissolution agreement was result of economic duress — PC Ltd. received $1.5 million from RNS Ltd. as consideration and
president of RNS Ltd. denied intimidation or coercion — Sale of RNS Ltd.'s interests in lands as part of settlement of action
was not improper — There was no interference by defendants by counterclaim with defendants' contract — PC Ltd.'s interest
in cash flow was not tied up but was properly held in trust.
Estates and trusts --- Trustees — Breach of trust — General principles
Plaintiffs MO Ltd. and AC Ltd. brought action against defendants PC Ltd. and RNS Co. for wrongfully obtaining confidential
information and using it to outbid plaintiffs for parcels of land — Defendants dissolved their partnership with RNS Ltd. receiving
75 per cent interest in disputed lands and balance held in trust pending determination of ownership — RNS Ltd. then sold
its interest to plaintiffs and MO Ltd. took over operations on lands — PC Ltd. brought counterclaim against plaintiffs and
their presidents for breach of duty in conducting operations on disputed lands — Defendants by counterclaim applied for
summary judgment dismissing counterclaim — Application granted in part — There was no evidence that personal defendants
by counterclaim acted tortiously or exhibited separate identity or interest from corporations — There was arguable case with
respect to AC Ltd.'s liability as co-tenant — Other claims with one exception required weighing of conflicting evidence at trial
— Exception was with respect to pipeline interest which was disposed of prior to plaintiffs' acquisition of interest in lands.
Conspiracy --- Evidence — General
Plaintiffs MO Ltd. and AC Ltd. brought action against defendants PC Ltd. and RNS Co. for wrongfully obtaining confidential
information and using it to outbid plaintiffs for parcels of land — Defendants dissolved their partnership with RNS Ltd. receiving
75 per cent interest in disputed lands and balance held in trust pending determination of ownership — RNS Ltd. then sold
its interest to plaintiffs and MO Ltd. took over operations on lands — PC Ltd. brought counterclaim against plaintiffs and
their presidents for damages for intent to destroy its business — Defendants by counterclaim applied for summary judgment
dismissing counterclaim — Application granted — Hearsay evidence was not admissible in response to application — Evidence
could have been admitted through first hand witnesses — There was no explanation for absence of direct evidence — Some
of evidence was in any event irrelevant or immaterial.
Conspiracy --- Nature and elements of tort — General
Plaintiffs MO Ltd. and AC Ltd. brought action against defendants PC Ltd. and RNS Co. for wrongfully obtaining confidential
information and using it to outbid plaintiffs for parcels of land — Defendants dissolved their partnership with RNS Ltd. receiving
75 per cent interest in disputed lands and balance held in trust pending determination of ownership — RNS Ltd. then sold
its interest to plaintiffs and MO Ltd. took over operations on lands — PC Ltd. brought counterclaim against plaintiffs and
their presidents for damages for intent to destroy its business — Defendants by counterclaim applied for summary judgment
dismissing counterclaim — Application granted — There was no direct evidence of agreement or common intent to injure
PC Ltd. — Conduct relied on was not in itself unlawful and was in furtherance of plaintiffs' own business interests in very
competitive industry.
Table of Authorities
Cases considered by McMahon J.:
A.V. (Audy) Mattson & Associates Ltd. v. Mackay (June 11, 1980), Doc. Vancouver C794198, C800260, C800742 (B.C.
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Bank of Montreal v. Rolseth (1986), 66 A.R. 381, 18 C.P.C. (2d) 344, 1986 CarswellAlta 476 (Alta. Master) — referred to
Belsat Video Marketing Inc. v. Astral Communications Inc. (1998), 1998 CarswellOnt 659, 81 C.P.R. (3d) 1 (Ont. Gen.
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Guarantee Co. of North America v. Gordon Capital Corp. (1999), [1999] 3 S.C.R. 423, 1999 CarswellOnt 3171, 1999
CarswellOnt 3172, 178 D.L.R. (4th) 1, 247 N.R. 97, [2000] I.L.R. I-3741, 126 O.A.C. 1, 49 B.L.R. (2d) 68, 15 C.C.L.I.
(3d) 1, 39 C.P.C. (4th) 100 (S.C.C.) — referred to
Hercules Management Ltd. v. Ernst & Young (1997), [1997] 2 S.C.R. 165, 1997 CarswellMan 198, 211 N.R. 352, 115
Man. R. (2d) 241, 139 W.A.C. 241, (sub nom. Hercules Managements Ltd. v. Ernst & Young) 146 D.L.R. (4th) 577, 35
C.C.L.T. (2d) 115, 31 B.L.R. (2d) 147, [1997] 8 W.W.R. 80, 1997 CarswellMan 199 (S.C.C.) — referred to
Hovsepian v. Westfair Foods Ltd. (2001), 2001 ABQB 700, 2001 CarswellAlta 1113, [2001] 10 W.W.R. 504, 17 B.L.R.
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Indian Residential Schools, Re (2002), 2002 ABQB 667, 2002 CarswellAlta 1296, [2003] 3 W.W.R. 521, 222 D.L.R. (4th)
124, 9 Alta. L.R. (4th) 84 (Alta. Q.B.) — referred to
Jager Industries Inc. v. Canadian Occidental Petroleum Ltd. (2000), 2000 ABQB 592, 2000 CarswellAlta 892, [2000] 11
W.W.R. 737, 84 Alta. L.R. (3d) 353, 273 A.R. 1 (Alta. Q.B.) — referred to
Liu v. Tangirala (2004), 2004 ABCA 171, 2004 CarswellAlta 641 (Alta. C.A.) — referred to
Morrison Petroleums Ltd. v. Phoenix Canada Oil Co. (1997), 198 A.R. 81, 1997 CarswellAlta 304 (Alta. Q.B.) — referred
to
MP Acquisitions Ltd. v. Eau Claire Market Ltd. (2003), 2003 ABQB 428, 2003 CarswellAlta 928 (Alta. Q.B.) — referred to
Murphy Oil Co. v. Predator Corp. (2002), 2002 ABQB 403, 2002 CarswellAlta 547, 7 Alta. L.R. (4th) 369, 316 A.R. 1
(Alta. Q.B.) — referred to
N. Manji Investments Ltd. v. 383855 Alberta Ltd. (1990), 106 A.R. 283, 1990 CarswellAlta 412 (Alta. Master) — referred to
Nicholls v. Richmond (City) (1984), [1984] 3 W.W.R. 719, 52 B.C.L.R. 302, 1984 CarswellBC 87 (B.C. S.C.) — considered
Normart Management Ltd. v. West Hill Redevelopment Co. (1998), 155 D.L.R. (4th) 627, 37 O.R. (3d) 97, 1998
CarswellOnt 251, 17 C.P.C. (4th) 170, 113 O.A.C. 375, 41 C.C.L.T. (2d) 282 (Ont. C.A.) — referred to
Pioneer Exploration Inc. (Trustee of) v. Euro-Am Pacific Enterprises Ltd. (2003), 2003 ABCA 298, 2003 CarswellAlta
1498, 27 Alta. L.R. (4th) 62, 339 A.R. 165, 312 W.A.C. 165 (Alta. C.A.) — considered
Predator Corp. v. Ricks Nova Scotia Co. (2001), 2001 ABQB 1110, 2001 CarswellAlta 1652, 316 A.R. 378 (Alta. Q.B.)
— referred to
Predator Corp. v. Ricks Nova Scotia Co. (2002), 2002 ABCA 248, 2002 CarswellAlta 1278, 317 A.R. 322, 284 W.A.C.
322 (Alta. C.A.) — referred to
Scandinavian American National Bank of Minneapolis v. Shuman (1917), [1917] 3 W.W.R. 745, 12 Alta. L.R. 338, 37
D.L.R. 419, 1917 CarswellAlta 99 (Alta. C.A.) — distinguished
Sinclair v. Fielding (2002), 2002 ABQB 607 (Alta. Master) — referred to
Suncor Inc. v. Canada Wire & Cable Ltd. (1993), 7 Alta. L.R. (3d) 182, 15 C.P.C. (3d) 201, [1993] 3 W.W.R. 630, 1993
CarswellAlta 257 (Alta. Q.B.) — referred to
Sweeney v. Coote (1907), [1907] A.C. 221 (U.K. H.L.) — referred to
Tonizzo v. Moysa (2002), 2002 ABQB 847, 2002 CarswellAlta 1199 (Alta. Q.B.) — referred to
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Torquay Hotel Co. v. Cousins (1968), [1969] 2 Ch. 106, [1969] 1 All E.R. 522, [1969] 2 W.L.R. 289 (Eng. C.A.) —
considered
U.S. Truck Lines v. Texaco Inc. (1960), 337 S.W.2d 497 (U.S. Tex. Civ. App. Eastland) — referred to
W. Hansen Contracting v. D.B. King Construction (September 12, 1985), Doc. Grande Prairie 8504-009954 — referred to
Watts v. Wakerich (2000), 2000 CarswellAlta 535, (sub nom. Watts Estate v. Contact Canada Tourism Services Ltd.) 261
A.R. 66, (sub nom. Watts Estate v. Contact Canada Tourism Services Ltd.) 225 W.A.C. 66, 2000 ABCA 160 (Alta. C.A.)
— considered
Western Canadian Place Ltd. v. Con-Force Products Ltd. (1997), 34 C.L.R. (2d) 139, 1997 CarswellAlta 780, 54 Alta.
L.R. (3d) 69, [1998] 1 W.W.R. 527, 208 A.R. 179, 44 B.L.R. (2d) 292 (Alta. Q.B.) — referred to
732311 Alberta Ltd. v. Paradise Bay Spa & Tub Warehouse Inc. (2003), 2003 ABCA 362, 2003 CarswellAlta 1733, 339
A.R. 386, 312 W.A.C. 386, [2004] 5 W.W.R. 59, 21 Alta. L.R. (4th) 17 (Alta. C.A.) — referred to
Rules considered:
Alberta Rules of Court, Alta. Reg. 390/68
R. 159 — referred to
R. 159(2) — referred to
R. 305 — referred to
APPLICATION by defendants by counterclaim for summary judgment dismissing counterclaim.
McMahon J.:
Introduction
1
This Application comes before me in the context of case management. The Applicants on this motion are the Defendants
by Counterclaim Murphy Oil Company Ltd., Murphy Canada Exploration Company (collectively "Murphy"), Apache Canada
Ltd. ("Apache"), Harvey Doerr (President of Murphy) and Floyd Price (President of Apache). They seek summary judgment
of the Amended Amended Counterclaim (the "Counterclaim") on the basis that it raises no genuine issues for trial.
Facts
2
On December 1, 2000 this action was commenced by Murphy and Apache alleging that the Defendants, The Predator
Corporation Ltd. ("Predator"), Ricks Nova Scotia Co. ("Ricks"), and Predator Energies Partnership ("the Partnership"),
wrongfully obtained confidential information belonging to Murphy and Apache and used it to outbid them for two parcels of
land in the Ladyfern area of British Columbia ("the Disputed Lands"). The Statement of Claim seeks a constructive trust in
relation to the Disputed Lands.
3
Ricks had a 75% working interest in the Partnership. The ultimate ownership of the remaining 25% is one of the central
issues in this litigation (the "Disputed Interest").
4 On December 21, 2000 Ricks and Predator executed a Partnership Dissolution Agreement (the "Dissolution Agreement")
as a result of which Ricks received an undivided 75% interest in the Disputed Lands. The Disputed Interest was, in accordance
with the Dissolution Agreement, to be "distributed to an independent third party fiduciary to be held pending final resolution
of the issue of ownership of such undivided 25% interest."
5
On December 22, 2000 Murphy and Apache amended their Statement of Claim to include the principals of Predator as
personal defendants: Blair Longdo, Robert Shields, and Gerry O'Reilly.
6

On January 19, 2001 Art Swanson, the president of Ricks, was also sued personally in an action commenced in Oklahoma.

7 On January 23, 2001 Murphy and Apache acquired Ricks' 75% interest in the Disputed Lands at Ricks' cost and discontinued
this action against Ricks and Swanson. Thereafter, Murphy took over operations on the Disputed Lands.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

4

Murphy Oil Co. v. Predator Corp., 2004 ABQB 688, 2004 CarswellAlta 1210
2004 ABQB 688, 2004 CarswellAlta 1210, [2004] A.W.L.D. 642, [2004] A.J. No. 1036...

8
By way of summary trial in separate proceedings, Wilkins, J. of this Court confirmed that the Disputed Interest, in
accordance with the Dissolution Agreement, must be held in trust by an independent third party fiduciary and that Murphy and
Apache are obliged to pay all the cash flows generated from the Disputed Interest to that party: [Predator Corp. v. Ricks Nova
Scotia Co.] (2001), 316 A.R. 378, 2001 ABQB 1110 (Alta. Q.B.). The Judgment of Wilkins, J. was upheld by the Alberta Court
of Appeal: Predator Corp. v. Ricks Nova Scotia Co. (2002), 317 A.R. 322, 2002 ABCA 248 (Alta. C.A.).
9
The Counterclaim advanced by Predator in February, 2001 against the Applicants originally claimed $6 billion. Later
amendments reduced the amount of the claims to approximately $3.6 billion. Essentially the allegations are that the Applicants
(Defendants by Counterclaim):
1. tied up Predator's cashflow from the wells in production on the Disputed Lands ($3.012 billion);
2. owed duties to Predator in relation to the operation of the Disputed Lands and breached those duties ($364 million);
3. caused injury in other ways, including causing Predator to suffer a loss of production relating to its failure to acquire
certain lands and causing a 1 year production delay from lands acquired by Talisman Energy Inc. and Predator ($230
million); and
4. struck a committee called "Project Pistol" whose objective was to destroy Predator's business and the livelihood of
the individual Plaintiffs by Counterclaim. No distinct damages are identified in relation to this latter claim.
10

The Counterclaim also adds Harvey Doerr and Floyd Price as Defendants by Counterclaim.

Issues
11

The issues to be determined on this Application are:
A. What is the test for summary judgment?
B. Should Apache and Murphy be treated as one entity for the purposes of this Application?
C. Is there a genuine issue for trial in relation to the claims that:
1. The Applicants wrongfully tied-up Predator's cash flow from the Disputed Lands;
2. The Applicants owed a duty to Predator in conducting operations on the Disputed Lands and that they breached
that duty;
3. A committee called "Project Pistol" was formed in an effort to destroy the business and livelihood of Predator
and its principals; and
4. The Applicants caused or contributed to Predator's failure to acquire lands at British Columbia land sales on
January 17 and February 21, 2001 and caused a delay in production from lands acquired by Talisman in which
Predator had an interest?

Conclusion
12
There is no genuine issue for trial and so all Applicants will have summary judgment dismissing the claims in relation
to paragraphs 30(e) to(n). Paragraphs 30(a) through (d) will also be dismissed against Price and Doerr. I am not satisfied that
there is no genuine issue for trial as against Murphy and Apache in respect of the claims in paragraphs 30(a) through (d). That
part of this Application is therefore dismissed.
Analysis
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A. Test for Summary Judgment
13 The Applicants argue that once they show no genuine issue for trial, the onus shifts to the Respondents to demonstrate a
real chance of success. The Respondents reply that the burden never shifts and that they have no duty to call evidence showing
a likelihood of success. The parties cite: Hercules Management Ltd. v. Ernst & Young, [1997] 2 S.C.R. 165 (S.C.C.); Guarantee
Co. of North America v. Gordon Capital Corp., [1999] 3 S.C.R. 423 (S.C.C.); Jager Industries Inc. v. Canadian Occidental
Petroleum Ltd. (2000), 273 A.R. 1, 2000 ABQB 592 (Alta. Q.B.); Hovsepian v. Westfair Foods Ltd. (2003), 341 A.R. 1, 2003
ABQB 641 (Alta. Q.B.); Indian Residential Schools (Re) (2002), 9 Alta. L.R. (4th) 84, 2002 ABQB 667 (Alta. Q.B.); Western
Canadian Place Ltd. v. Con-Force Products Ltd. (1997), 208 A.R. 179 (Alta. Q.B.); Tonizzo v. Moysa, 2002 ABQB 847 (Alta.
Q.B.); MP Acquisitions Ltd. v. Eau Claire Market Ltd., 2003 ABQB 428 (Alta. Q.B.); and Liu v. Tangirala, 2004 ABCA 171
(Alta. C.A.).
Analysis
14

Rule 159(2) provides:
(2) A defendant may, after delivering a statement of defence, on the ground that there is no merit to a claim or part of a claim
or that the only genuine issue is as to amount, apply to the court for a judgment on an affidavit sworn by him or some other
person who can swear positively to the facts, stating that there is no merit to the whole or part of the claim or that the only
genuine issue is as to amount and that the deponent knows of no facts that would substantiate the claim or any part of it.

15

The cases draw a distinction between a legal onus and an evidentiary burden.

16 Rule 159 does not obligate a respondent to a summary judgment application to file evidence in an effort to resist summary
judgment. However, as noted by the Alberta Court of Appeal in Watts v. Wakerich (2000), 261 A.R. 66, 2000 ABCA 160
(Alta. C.A.), at para. 86, "[I]t takes sworn evidence to resist a summary judgment motion, so long as the party moving files
the appropriate evidence." Common sense dictates that, after the applicant has established on its own evidence that there is no
genuine issue for trial, the respondent will then bear the evidentiary burden of persuading the court that there is an issue to
be tried. The legal onus, however, remains on the applicant throughout. As stated by the Alberta Court of Appeal in Pioneer
Exploration Inc. (Trustee of) v. Euro-Am Pacific Enterprises Ltd. (2003), 339 A.R. 165, 2003 ABCA 298 (Alta. C.A.), at
paragraph 15:
When applying for summary judgment as a plaintiff, the plaintiff bears the ultimate legal onus of meeting the requirements
of R. 159. This ultimate burden is to be distinguished from the evidentiary burden that shifts when applying the R. 159 test.
See also: 732311 Alberta Ltd. v. Paradise Bay Spa & Tub Warehouse Inc. (2003), 339 A.R. 386, 2003 ABCA 362 (Alta. C.A.).
17

In summary, the relevant principles are these:
1. A party bringing a motion for summary judgment bears the legal onus of showing no genuine issue for trial.
2. There is no onus on the responding party to prove a genuine issue for trial.
3. If the applicant for summary judgment discharges his/her onus on the material filed, a respondent who does not
resist the application through admissible evidence risks judgment against him/her. That is an evidentiary burden.
4. There is no obligation on the respondent to file material. He/she can accept the risk described above. If the applicant
fails to discharge his/her legal onus, the application will fail.
5. More commonly a respondent will provide admissible evidence opposing the motion. In that event, the court will
consider all the evidence to determine whether the applicant has shown that there is no genuine issue for trial.

B. Apache and Murphy as the Same Party
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18
The Respondents argue that Murphy and Apache should be treated as one entity for the purposes of this Application.
They state that those two entities were joint venture partners and that they have shown no separation of identity through their
pleadings or conduct in this litigation.
19 The Respondents have not put forward any authority or legal basis upon which to treat two separate, corporate personalities
as one for the purposes of a summary judgment application. Nor does the evidence disclose any persuasive reason for doing so.
C. Genuine Issues for Trial
Paragraph 30 of the Counterclaim details the various damages claimed, totaling $3.6 billion. I will deal with each of those
claims separately.
1. Tying-up Predator's Cash Flow
20
At paragraphs 30(h) to (n) of the Counterclaim, Predator claims over $3 billion in damages in relation to allegations of
the Applicants "tying-up Predator's cash flow from the wells on production" on the Disputed Lands.
(a) The Respondents' Allegations
21
The Respondents submit that Murphy and Apache acted unlawfully in their conduct leading up to the Dissolution
Agreement. Specifically, they argue Murphy and Apache, through unlawful acts or acts performed for an improper purpose,
caused the termination of the Partnership on terms that denied Predator its sole source of revenue which thereby denied it the
opportunity to pursue other prospects.
22
The Respondents argue that the trial judge could conclude that the only reasonable inference to be drawn from Murphy
and Apache's conduct is that it was designed to destroy Predator's remaining business relationship with its financial backer. By
way of example, they argue that there was no other reason for Apache and Murphy to have insisted that the Disputed Interest be
placed in trust. They also point out that the law suit against Swanson was brought by Apache and Murphy only after settlement
negotiations failed and Swanson refused to convey Ricks' interest to them.
23
The Respondents submit further that whether Predator's execution of the Dissolution Agreement was the product of
economic duress exerted by Apache and Murphy upon Predator and Ricks and/or whether Murphy and Apache are liable for
hindering Predator from performing its contract with Ricks are also genuine issues for trial.
24
Finally, the Respondents argue that the Applicants, as a result of their conduct, are equitably estopped from relying on
the Dissolution Agreement.
(b) The Applicants
25 The Applicants submit that, pursuant to the Dissolution Agreement freely entered into by the parties, Predator and Ricks
agreed that the Disputed Interest would be held by an independent third party pending final resolution of this action. They also
point out that Predator has not challenged the validity of the Dissolution Agreement and, in fact, sought to enforce its own
interpretation of its terms in the summary trial before Wilkins, J.
26
They submit further that neither the evidence of Shields nor Swanson is supportive of the Respondents' argument that
the Dissolution Agreement was the product of coercion by the Applicants.
27 Accordingly, the Applicants argue that there is no genuine issue for trial in relation to these allegations and that paragraphs
30(h) through (n) of the Counterclaim should be summarily dismissed.
(c) Evidence
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28
Shields' evidence is that Swanson told Shields that he was approached by a lawyer from Murphy's US parent on two
occasions. The lawyer told Swanson that legal action was being contemplated and that Longdo had perjured himself before the
National Energy Board ("NEB"). The lawyer offered Swanson a settlement on the basis of a return of Ricks' interest.
29
Shields' further evidence is that Swanson called Shields on December 20, 2000 and pleaded with Shields to dissolve
the Partnership so that he could sell his interest to Murphy and Apache because he had negotiated a deal with them for cost,
provided that Swanson put the 25% interest into trust. Shields agreed to dissolve the Partnership in exchange for $5 million.
That figure was later negotiated down to $1.5 million. When Shields met with Swanson on December 21, 2000 to execute the
agreement, Swanson told Shields to sign the Dissolution Agreement or he would sell Murphy and Apache 100% of the interest
in the Disputed Lands and let Predator fight them for the remaining 25% interest. Shields signed the agreement.
30

Swanson did not complete the proposed transaction with Murphy and Apache on December 21, as originally intended.

31
On December 22, 2000 Murphy and Apache added the principals of Predator as personal defendants in this action and
on January 19, 2001 they filed suit against Swanson personally in Oklahoma.
32

On January 20, 2001 Swanson sold Ricks' interest in the Disputed Lands to Murphy and Apache.

33

Swanson has given evidence that the Dissolution Agreement was not the result of threats, coercion or intimidation.

34
Shields' evidence is that Predator only agreed to dissolve the Partnership and to have its interest held in trust in order
to gain funds to finance its involvement in this litigation and because Shields believed that Swanson should be entitled to do
what he wanted with his company.
(d) Analysis
35 It is clear that it was and still is the operation of the Dissolution Agreement that is tying up Predator's cash flow from the
Disputed Lands. The Respondents' case must, therefore, be that the Applicants in some fashion wrongly compelled Predator
and Ricks to dissolve the Partnership.
36
There is no evidence to support the Respondents' allegation of economic duress. Predator and Ricks dissolved the
Partnership willingly and for consideration. Predator did not refuse to execute the Dissolution Agreement, as it could have. It
negotiated payment of $1.5 million from Ricks so that it would have funds to continue this litigation. In fact, Predator relied
upon the Dissolution Agreement in its application before Wilkins, J. Further, Shield's evidence is that:
... I fundamentally believe that everybody's got the right to exercise their own decisions for the sake of their company. I
knew that I could have held out that dissolution agreement for months, but I really believe that Art [Swanson] had the right
to do [sic] with his interests in whatever manner he wanted to deal with it.
37
Swanson has given evidence that he was neither intimidated nor coerced into executing the Dissolution Agreement.
In short, the necessary elements to demonstrate economic duress are not present here: Ellis v. Friedland (2000), 273 A.R. 35,
2000 ABQB 657 (Alta. Q.B.).
38
In addition to the allegations of economic duress, the Respondents claim that the Applicants' conduct was designed to
destroy Predator's remaining business relationship with its financial backer. This appears to be an extension of the conspiracy
argument advanced by the Respondents which will be discussed in greater detail later in these Reasons. For the purposes of
this discussion, however, I note that Murphy commenced litigation against Ricks and Swanson personally, alleging illegal
appropriation and use of confidential information belonging to Murphy and Apache and that the litigation was then settled. The
settlement of litigation with one or more parties is not improper or illegitimate, in fact it is encouraged. That the settlement
involved the sale of Ricks' interest in the Ladyfern project as a term of settlement does not taint the agreement. Neither the
terms nor the timing of the settlement gives rise to any genuine issue for trial.
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39
As to the allegation of third party interference with contractual relations, the Respondents cite Torquay Hotel Co. v.
Cousins (1968), [1969] 2 Ch. 106 (Eng. C.A.) where Lord Denning set out the applicable test: (1) there must be interference in
the execution of the contract, including where a third person prevents or hinders one party from performing its contract; (2) the
interference must be deliberate; and (3) the interference must be direct, or if indirect, it must be unlawful.
40
In the present case, there was no interference by the Applicants with the contract between Predator and Ricks, in terms
of hindering or preventing Ricks or Predator from performing the contract. As noted above, the evidence discloses that both
parties willingly consented to the dissolution of the Partnership.
41
There is no basis upon which to impose an equitable estoppel preventing the Applicants from relying on the terms of
the Dissolution Agreement. Predator's claimed interest in the Ladyfern area and the cash flow from those lands, by the terms of
the Dissolution Agreement as approved by Wilkins, J., are properly being held in trust. Predator's interest is not being "tied up"
by Murphy and Apache. The Applicants have satisfied their burden and established that these claims do not disclose a genuine
issue for trial. Paragraphs 30(h) to (n) inclusive of the Counterclaim are dismissed
2. Breach of Duty in Conducting Operations on the Disputed Lands
(a) Existence of a Duty
42
At paragraphs 30(a) through (e) of the Counterclaim, the Respondents claim damages of $364 million for breaches of
duties allegedly owed to Predator by Murphy as the operator of the Disputed Lands and by Apache. Murphy became operator
of the Disputed Lands after acquiring the 75% interest from Ricks.
43 The first issue in this context is, assuming that the Applicants ultimately fail in their claim to the Disputed Lands, did the
Applicants owe any duty to Predator in relation to the operation of the Disputed Lands.
(i) The Respondents' Allegations
44 The Respondents state that there is a genuine issue as to the existence and nature of the duty owed by Murphy and Apache
and that I acknowledged this in an earlier decision in these case management proceedings in the context of an application to
amend the Counterclaim (2002 ABQB 403 (Alta. Q.B.)).
(ii) The Applicants
45
Murphy states that there was no operating agreement in place between Predator and Ricks in respect of the Disputed
Lands when Murphy and Apache acquired the Ricks 75% interest; that there is no operating agreement between Predator and
Murphy now; and, as a result, no duties are owed to Predator.
46
Apache argues that there is no evidence indicating that it was ever the operator. In fact, it notes that Shields' affidavit
states Murphy assumed operation of the Disputed Interest. It also points out that the Judgment of Wilkins, J. indicates that the
Disputed Interest "shall remain in the possession and control of [Murphy] in its capacity as operator". Finally, Apache cites
American authorities in support of its submission that it can not be liable to the Respondents as a non-operator or a co-tenant:
U.S. Truck Lines v. Texaco Inc., 337 S.W.2d 497 (U.S. Tex. Civ. App. Eastland 1960); Ernest E. Smith & Jacqueline Lang
Weaver, Texas Law of Oil and Gas, 2nd ed., vol. 3 (Carlsbad: Lexis, 1998) c. 17 at 7-8. It also cites Morrison Petroleums Ltd.
v. Phoenix Canada Oil Co., [1997] A.J. No. 275 (Alta. Q.B.) as "implicitly" addressing this issue.
(iii) Conclusion
47
In the earlier judgment in these proceedings referred to by the Respondents, I was unable to conclude that the lack
of an operatorship agreement necessarily resulted in the absence of an operatorship or that there could never be a fiduciary
relationship arising in the context of a co-tenancy. The present evidence was not then before me.
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48
The "Notice of Sale and Change of Operator" dated January 23, 2001, states that Ricks "turned over operations of the
Ladyfern Properties and Wells to Murphy". There is also evidence that Murphy in fact has acted as the operator in relation to
the Disputed Lands since it acquired Ricks' interest in the area.
49 There is no contractual relationship between Apache and Predator with respect to the operatorship of the Disputed Lands.
However, Apache is a co-tenant with Murphy and there is evidence that it signed AFE's in relation to the operation of the
Disputed Lands. Apache has not submitted any binding authority foreclosing on the possibility of a duty arising in favour of
Apache in the unique circumstances of this case.
50
In the result I cannot conclude that there is no genuine issue for trial on the issue of whether Murphy and/or Apache
owed duties to the owner of the Disputed Interest. However, there is no genuine issue for trial in respect of these claims against
Price and Doerr personally. Simply put, there is no evidence indicating that they acted tortiously or exhibited a separate identity
or interest from the corporation such that any duty would arise with respect to them in their individual capacities: Normart
Management Ltd. v. West Hill Redevelopment Co. (1998), 37 O.R. (3d) 97 (Ont. C.A.); Hovsepian v. Westfair Foods Ltd. (2001),
95 Alta. L.R. (3d) 331, 2001 ABQB 700 (Alta. Q.B.).
(b) Breach of Duty
51
The Respondents have claimed damages in paragraph 30 (a) to (e) inclusive in the Counterclaim for 5 specific breaches
of duty relating to operatorship of the Disputed Lands. With one exception, the determination of each of the 5 claims pleaded
requires fact findings and the weighing of conflicting evidence — all better left for trial. The exception is 30(e).
52 Paragraph 30(e) relates to the sale of Rick's NEB Pipeline Interest to a Third Party. Murphy's evidence is that Ricks' NEB
pipeline interest was not included in Murphy's acquisition of the Ricks' 75% and was ultimately sold by Ricks to a third party.
53 Shields evidence is that he agreed to assign Predator's 25% interest in the pipeline to Ricks in order that Ricks could sell
it to Alberta Energy Company ("AEC"). His evidence was that he did this for two reasons: because Swanson threatened to sue
him otherwise, and because he wanted to honour a verbal commitment he had made to AEC to assist it in getting its gas out.
(iii) Conclusion
54
As the evidence discloses that Shields consented to Ricks disposing of the pipeline interest and that it was disposed of
prior to Murphy and Apache's acquisition of Rick's 75%, there is no genuine issue for trial in relation to this claim. Accordingly,
paragraph 30(e) is dismissed. Paragraphs 30(a) through (d) are dismissed as against Price and Doerr, but not as against Murphy
and Apache.
3. Project Pistol
55

At paragraphs 13 and 14 of the Counterclaim, Predator alleges that:
... Murphy set upon a concerted course of action with the intended and predominant purpose of destroying the business of
Predator and the livelihood of the individual plaintiffs by counterclaim...
Representatives of Murphy Oil, Apache and Murphy Canada, including but not limited to Doerr and Price ("the
Conspirators") ... struck a committee of individuals charged with the responsibility of attaining the objectives described in
paragraph 13 above and named both the committee and their intended course of action "Project Pistol".

56
No specific damages are claimed in relation to these claims in paragraph 30 of the Counterclaim, although punitive
damages of $1 million are claimed.
(a) Direct Evidence
(i) The Respondents
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57 Shields' evidence is that a number of individuals told him that people at Murphy and Apache struck a committee designed
to thwart the Partnership's efforts at Ladyfern and to ensure that the Partnership did not get its gas out of the ground and to
market until Murphy and Apache had completed their 2000/2001 drilling program and had a significant head start draining the
Ladyfern gas. Specifically, he deposes that:
he was told by an employee of Kaiser Energy that an employee of Murphy, Ed Johnson, told him that a committee was
put together to thwart Predator's efforts at Ladyfern;
he was told by Patillo, Exploration Manager and Ladyfern team leader at Beau, that Murphy had such a committee and
that Doerr was the chairperson;
Swanson told him that when Swanson mentioned "Project Pistol" during a meeting with Murphy and Apache
representatives, it caused one person's "face to hit the floor";
Vic Urban, a local seismic broker, told Shields that Dave Maki, an ex-Shell employee, told Urban that he heard that Murphy
and Apache had put together a group to thwart Ricks/Predator's efforts in Ladyfern;
Barry Luft of Fire Creek Resources Ltd. told Shields that he had been at a meeting with Murphy representatives during
which Pat Olson said that Murphy had spent a lot of time and effort trying to thwart Predator; and
Ray Lipowich of Geo X told him that someone from Apache had said that Apache's game plan was to "break us".
(ii) The Applicants
58
Doerr's evidence is that "Project Pistol" is merely a name coined by Murphy's legal counsel to refer to an investigation
into the facts at issue in this action and ultimately, this litigation. It was so coined in order to keep the investigation and the
participants' identities confidential. Mr. Price's cross examination on his affidavit supports this evidence.
59
The Applicants submit that in order for Predator to prove its conspiracy claim it must prove that there was an overt
agreement by the co-conspirators for the predominant purpose of causing injury to Predator: Canada Cement LaFarge Ltd. v.
British Columbia Lightweight Aggregate Ltd., [1983] 1 S.C.R. 452 (S.C.C.).
60
They also rely on Nicholls v. Richmond (City) (1984), 52 B.C.L.R. 302 (B.C. S.C.) for the proposition that the plaintiff
must demonstrate that there was a joint plan or common design to injure the plaintiff. They submit further that the plaintiff may
establish this either through direct evidence or by inference where the proven facts do not fairly admit of any other conclusion:
Sweeney v. Coote, [1907] A.C. 221 (U.K. H.L.), at 222 and Nicholls.
(iv) Analysis
In Canadian Cement the Supreme Court of Canada set out the parameters of a claim for civil conspiracy:
(A) Whether by lawful or unlawful means, the conduct of the defendants has the predominant purpose of causing
injury to the plaintiff; or
(B) Whether the conduct of the defendants is unlawful, the conduct is directed towards the plaintiff (alone or with
others), and the defendants should know in the circumstances that injury to the plaintiff is likely to and does result.
61
The direct evidence relied on by the Respondents to demonstrate that there was a committee dubbed Project Pistol with
the object of destroying Predator is hearsay or double hearsay.
62 Rule 305 prohibits hearsay evidence in affidavits in support of applications for final orders, such as summary judgments:
Sinclair v. Fielding, 2002 ABQB 607 (Alta. Master). Hearsay evidence has, however been admitted in response to summary
judgment applications. The leading authority in this regard is Scandinavian American National Bank of Minneapolis v. Shuman
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(1917), 37 D.L.R. 419 (Alta. C.A.)), where the Court allowed the impugned evidence to be admitted, noting it could not, of
necessity, have been within the personal knowledge of the deponent. Scandinavian was cited in Federal Business Development
Bank v. Clements (1982), 43 A.R. 155 (Alta. Master) and N. Manji Investments Ltd. v. 383855 Alberta Ltd. (1990), 106 A.R. 283
(Alta. Master) in support of the proposition that hearsay evidence is admissible in opposition to a summary judgment application.
63 On the other hand, there is authority for the proposition that hearsay evidence is not admissible in response to a summary
judgment application. In Excelsior Life Insurance Co. v. Mechanical Specialties Ltd., [1983] A.J. No. 155 (Alta. Q.B.), Master
Funduk distinguished Scandinavian on the basis that he could not conclude that the evidence before him could not have been
within the knowledge of the deponent. He also found that there must be some admissible evidence from some source of the
facts raised in the hearsay evidence, as there had been in Scandinavian. He concluded at para. 48:
Merely because a defendant does not have personal knowledge should not necessarily weigh in his favour on the
application, at least in those cases where the only evidence is the hearsay evidence of the defendant. Often admissible
evidence might be available to the defendant, which would be sufficient to raise a triable issue. If the defendant was
"informed" by someone else why could not the defendant obtain the persons evidence?
64
In Chrusciel v. Nelson Lumber Co. (1991), 48 C.L.R. 104 (Alta. Master), Master Funduk stated at para. 23 that "the
best that can be said is that hearsay might suffice in a proper case." He rejected the hearsay evidence submitted in that case in
part because the respondent could have presented first hand knowledge through its employees, but chose not to and failed to
offer any explanation. See also: Bank of Montreal v. Rolseth (1986), 66 A.R. 381 (Alta. Master); and W. Hansen Contracting
v. D.B. King Construction, [1985] A.J. No. 420.
65
The conflict in the authorities as to the admissibility of hearsay evidence in response to an application for summary
judgment is addressed by W.A. Stevenson and J.E. Côté in Civil Procedure Encyclopedia, vol. 2 (Edmonton: Juriliber, 2003)
c. 31 at 54:
The desirable view is that hearsay should suffice in a proper case. It is only the plaintiff who seeks a final remedy
(judgment); the defendant seeks an interlocutory one (discovery and trial). And the law allows each side (not merely the
plaintiff) to prove his case at trial through the mouth of his opponent, by using discovery. It is common for defences to be
known only to the plaintiff, not the defendant, and still more common for them to be known first-hand only to the plaintiff,
not the defendant. And finding and producing first-hand witnesses may well take longer than the week or two (let alone
two days) commonly elapsing before the return date of the motion for summary judgment.
66
Given that the direct evidence presented by the Respondents to establish a genuine issue for trial as to the existence of
Project Pistol is hearsay, it would be inadmissible at trial. Further, this case is distinguishable from Scandinavian in that the
evidence relied upon by the Respondents could have been admitted through first hand witnesses. Although the sources of the
knowledge, where identified, are not employees or otherwise under the control of the Respondents, no explanation is offered
for the absence of what would be admissible evidence.
67 In relation to the substance of the evidence, I would also note the comment made by Swanson that a member of Murphy
or Apache's "face hit the floor" at the mention of Project Pistol is not determinative of anything and the comments ascribed to
Urban and Lipowich are general statements from unidentified sources. Further, Murphy's counsel indicates that Olson and Ed
Johnson did not confirm Shield's evidence on discovery.
68
In short, the direct evidence does not show any genuine issue for trial of a conspiracy or other common intent to injure
Predator such as via a plan called Project Pistol.
(b) Conduct of Apache and Murphy
69
There has been no direct evidence presented of any agreement between Murphy and Apache of the kind alleged by
Predator. However, as Predator points out, such evidence will seldom be available in the context of a claim of conspiracy. Thus,
the Respondents argue that it is open to the trial judge to infer from Apache's and Murphy's conduct that they conspired to destroy
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Predator's business and the livelihood of the individual plaintiffs. The alleged means by which Murphy and Apache carried out
Project Pistol are detailed in paragraphs 15 and 16 of the Counterclaim. The following is a summary of each complaint and
the Applicant's reply to it.
(i) Murphy's Intervention in Ricks NEB Application
The Respondents
70
On July 19, 2000, Ricks submitted an application to the NEB for a permit to construct a cross border pipeline to carry
gas from the Ladyfern area into Alberta. Murphy intervened in the application in accordance with NEB practices. Predator
complains that Murphy and Apache unfairly used the intervention to advance their own interests and prevent Predator from
gaining the permit it sought.
The Applicants
71 Murphy takes the position that it intervened in Ricks' pipeline application to protect its own legitimate business interests.
Specifically, Murphy states that it was short of pipeline capacity at Ladyfern and had a legitimate need to pursue construction
and operatorship of additional pipeline capacity due to a potentially competitive drainage situation.
72
Apache states that it sought and was granted intervenor status in the NEB Application on the basis that Ricks failed to
comply with the filing guidelines concerning gas supply. It states further that it was concerned about a proliferation of facilities
in the area and the potential impact that additional facilities could have on the processing facilities Apache owned at Hamburg.
(ii) Murphy's Contacts with the OGC Relating to Heliport Drilling
The Respondents
73
Ricks and Predator applied to the British Columbia Oil and Gas Commission ("OGC") for authorization to drill a-98
and c-87 using helicopter transportation and support.
74 The Respondents submit that Murphy became involved in Predator's OGC application in an attempt to neutralize the head
start that the Partnership had gained as a result of its early pipeline application. They also suggest that Doerr interfered with
Ricks' drilling program in an effort to save face after having failed to obtain land at two important Crown land sales.
75 In support of its allegations the Respondents note that Doerr spoke with the B.C. Deputy Minister responsible for the OGC
regarding heliportable drilling following Predator's application to the OGC and that after the OGC declined the application,
Murphy ceased its interest in a study regarding heliportable wells. Predator also notes that after Doerr was contacted by the
OGC with its decision, he authored a memo stating:
A good job of navigation in treacherous waters, in my opinion, on the O&G Commission. Not bad news for us either,
Predator will have to spend a lot of money to get at most a couple of weeks advancement in their program.
(ii) The Applicants
76
Murphy's evidence is that Doerr met with the British Columbia Ministry of Energy and Mines and the Ministry of the
Environment about concerns with heliportable drilling, which was being advocated by some groups in relation to its Chicken
Creek project. Murphy's evidence is that it was not even aware of Predator's OGC application for heliportable drilling when it
became involved in this issue and that its involvement ended prior to Predator's OGC application.
77
Murphy concedes, however, that after it learned of Predator's application, it advised the OGC of problems it had
controlling the a-97-H well in Ladyfern. Doerr states that they were concerned that if Predator ran into the same problems, it
could compromise the integrity of Murphy's and Apache's production in the Ladyfern area and that any such potentiality would
be aggravated if the site was only accessible by helicopter. Doerr's evidence is that it was also concerned that if Predator's
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application was granted it would set a precedent that would detrimentally impact its pending application concerning Chicken
Creek. Finally, Doerr states that Murphy did not pursue the study concerning heliportable drilling after it received approval for
the wells that it intended to drill at Chicken Creek and that the study did not have a "champion much beyond that event".
78 Apache simply states that it had no involvement whatsoever with Ricks' actions in relation to helicopter assisted drilling
and that there is no evidence to the contrary.
(iii) Alleged Intimidation
The Respondents
79
Predator alleges, at paragraph 16 that Murphy, in an effort to stop production and ultimately gain control of the wells
on the Disputed Lands, intimidated Murray Toews, a consultant for the Applicants, through a private investigator it retained. It
also alleges that the Applicants intimidated and threatened Swanson, thereby causing the termination of the Partnership.
The Applicants
80
Apache's evidence in this regard is that it did not participate in the investigation initiated by Murphy and that neither
Apache nor Price ever coerced, intimidated or threatened anyone.
81 The Applicants also point out that both Swanson and Toews have given evidence that they were not coerced. Specifically,
Toews evidence in relation to this allegation is:
At all times I met with Bob Norton of my own free will. At no time did Bob Norton, nor anyone else threaten me with
criminal sanctions, nor was I coerced or intimidated to do anything against my free will.
Swanson's discovery evidence is:
Q. Well, sir, in that regard did you, as the CEO of Ricks, or others in the organization receive any threats or intimidation
or coercion from either Murphy or Apache that lead you to, in January of 2001, sell the interests at Ladyfern to
Murphy and Apache?
A. No.
Q. And what about with respect to the decision you took to dissolve the Predator Energies Partnership? Likewise,
with respect to that decision that was taken, did you do so as a result of any threats, coercion, intimidation from either
Murphy or Apache?
A. No.
(iv) Apache's Denial of Ricks Use of its Road
The Respondents
82
Predator alleges at paragraph 15(h) that Apache's denial of access to Predator of the Hamburg Road was part of Project
Pistol. The Respondents have not submitted any evidence to support this allegation.
The Applicants
83

Murphy states that it had no involvement in the actions of Apache in this regard.

84 Apache states that the denial resulted from road maintenance that was scheduled in the ordinary course of business, prior
to Ricks' request to use the road. It states further that when Ricks contacted Apache, Ricks was advised that access would not
be permitted during the maintenance. Ricks was given permission to use the road after the maintenance was complete.
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(v) Abuse of Process
The Respondents
85
At paragraphs 26 to 28 of the Counterclaim, the Respondents allege that the Applicants have abused the court process
as a means of forcing Predator to give up the Disputed Interest and cause the termination of the Partnership between Predator
and Ricks. The Respondents have not identified any evidence to support this allegation.
The Applicants
86 The Applicants deny this claim and state that commencing this action as well as the action against Ricks and intervening in
Predator's action for a declaration that Predator was entitled to full beneficial use of and production from the Disputed Interest,
was not done for an improper purpose. They submit that these acts were taken to obtain relief for loss and damages suffered by
Murphy and Apache as a result of Predator's alleged unlawful acquisition and use of confidential data.
(c) Conclusion
87
Summary judgment cannot be avoided on the basis that there may be better or more evidence discovered as the matter
progresses to trial: Suncor Inc. v. Canada Wire & Cable Ltd. (1993), 7 Alta. L.R. (3d) 182 (Alta. Q.B.). Accordingly, I must
assume that the Respondents have presented all of the evidence that supports their claims concerning Project Pistol. Moreover,
the stage of discovery in this case is quite advanced. To date there has been 44 to 46 days of examinations for discovery by
Predator, in addition to document production.
88 On an application for summary judgment the plaintiff must show that it has a factual basis for its assertion that the conduct
was in furtherance of a conspiracy. It is insufficient that the conduct could have been the result of the conspiracy where the
conduct is easily explained by lawful motives: A.V. (Audy) Mattson & Associates Ltd. v. Mackay, [1980] B.C.J. No. 698 (B.C.
S.C. [In Chambers]). Nor does the pursuit of legitimate business goals for the predominant purpose of economic advancement
constitute a conspiracy, even if it may have caused the complaining party to suffer injury: Belsat Video Marketing Inc. v. Astral
Communications Inc. (1998), 81 C.P.R. (3d) 1 (Ont. Gen. Div.), aff'd (1999), 86 C.P.R. (3d) 413 (Ont. C.A.). Additionally, an
inference that defendants entered into an agreement to injure the plaintiff or commit an unlawful act may only be drawn where
the facts do not fairly admit of any other inference: Nicholls.
89 The conduct the Respondents point to as evidencing a conspiracy and as described above is not unlawful in and of itself,
and is innocently and easily explained by Murphy and Apache's desire to further their own business concerns and protect their
interests at Ladyfern.
90 However, the Respondents argue that evidence of Murphy and Apache's conduct taken together would allow a trial judge
to infer that there is a genuine issue for trial in relation to the conspiracy claim. In other words, when one looks at all of the
conduct as a whole, rather than at each separate event, can one reasonably infer a conspiracy?
91 The oil and gas industry is very competitive. The risk of drainange of a field by competing interests raises the stakes. The
actions of the Applicants, even when viewed in their totality, offer no factual basis upon which to reasonably infer an agreement
between Apache and Murphy the predominant purpose of which was to injure Predator or the livelihood of its principals. The
evidence permits of one objective inference only: that Murphy and Apache's predominant purpose was to protect their own
interests in the field and that such actions were lawful. Accordingly, the applicants have established that there is no genuine
issue for trial in relation to the conspiracy claims.
5. Loss of Production
(a) Predator's Failure to Acquire Lands
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92 Predator seeks damages for its failure to acquire lands at British Columbia Crown land sales on January 17 and February
21, 2001. The Applicants state that they had nothing to do with this failure.
93
The evidence of Longdo is that Ricks attended the January 17 th land sale on behalf of itself and Predator and acquired
three sections of land. Ricks refused to set out in writing Predator's interest in that land because Swanson "was afraid of what
Murphy and Apache might think and it would have to do with what [Swanson ] had signed with them when he sold his interest
to them, and I think it related to putting our interest into trust".
94
Shields' evidence is that Ricks refused to participate in any land sales until such time as production had been obtained
from the Disputed Lands.
95 I find no genuine issue for trial in relation to this issue. There is simply no evidence that would make the Applicants liable
for Ricks' failure to cooperate with Predator in relation to these lands. Thus, para. 30(f) of the Counterclaim is dismissed.
(b) Talisman Lands
96
Talisman acquired one section of land, in which Predator held a 25% interest, at a land sale on February 21, 2001.
A one year production delay occurred because Talisman refused to drill and refused to disclose why it would not drill. The
Respondents blame the Applicants for this.
97 There is no evidence that the Applicants had anything to do with this delay. At examination for discovery Shields conceded
that he did not know why Talisman had not drilled:
I'm not sure what [Talisman's] reasonings were, but something happened between the time that we bought that land and
when we finalized the final agreement, and I believe it had something to do with this lawsuit, but I can't confirm that. All
I know is that [Talisman] refused to talk to us and they refused to drill, for what ever reason.
98

There is no genuine issue to be tried in relation to this claim and, accordingly, para. 30(g) of the Counterclaim is dismissed.

G. Costs
99 The Applicants have been primarily successful and so are entitled to costs. If the parties are unable to agree as to quantum
they may return the matter before me.
Order accordingly.

End of Document
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GREGORY P. KING (Plaintiff) and JOHN P. O'TOOLE and
GOWLING LAFLEUR HENDERSON LLP (Defendants)
D.L. Corbett J.
Judgment: May 31, 2017
Docket: CV-12-468538
Proceedings: additional reasons to King v. O'Toole (2017), 2017 ONSC 1915, 2017 CarswellOnt 5285, D.L. Corbett J. (Ont.
S.C.J.); leave to appeal refused King v. O'Toole (2017), 2017 ONSC 3993, Nordheimer J. (Ont. S.C.J.)
Counsel: Mr. King, for himself
Peter Wardle, for Defendants
Subject: Civil Practice and Procedure; Public; Torts
Related Abridgment Classifications
Civil practice and procedure
XXIV Costs
XXIV.10 Costs of particular proceedings
XXIV.10.i Motion for judgment
Headnote
Civil practice and procedure --- Costs — Costs of particular proceedings — Motion for judgment
Lawyer K acted in connection with international transaction that failed — Legal proceedings were brought against K in Italy,
and he retained lawyer O — O allegedly advised K not to attorn to jurisdiction of Italian courts and that he did not have to report
claim to his insurer until enforcement proceedings were brought in Ontario — K did not participate in proceedings in Italy, and
judgment was issued against him — K's insurer denied coverage when enforcement proceeding was brought in Ontario, and
Italian judgment was found to be enforceable — K brought action against O for damages for negligence — O brought motion
for summary judgment dismissing action — Motion granted in part — O and firm sought 2/3 of their partial indemnity costs of
motion, calculated at $12,877.35 — O and firm had not been entirely successful and they should have portion of their partial
indemnity costs — Claim was entirely reasonable — It was so ordered, payable by K, within 30 days.
ADDITIONAL REASONS relating to costs of judgment reported at King v. O'Toole (2017), 2017 ONSC 1915, 2017
CarswellOnt 5285 (Ont. S.C.J.).
D.L. Corbett J.:
1 The defendants have been substantially, but not entirely successful. They should have a portion (but not all) of their partial
indemnity costs.
2
King submits that costs ought to be left to the trial judge or there ought to be no costs because success has been divided.
I do not think that would be fair: two of the three claims have been dismissed outright. The third claim has survived a motion
for summary judgment based solely on the limitations defence, but that issue remains for trial.
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3
The defendants seeks 2/3 of their partial indemnity costs of the motion, which they calculate at $12,877.35. This claim is
entirely reasonable. It is so ordered, payable by King to the defendants, within 30 days.
Order accordingly.

End of Document

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

2

TAB 8

Sofina Foods Inc. v. Meyn Canada Inc., 2018 ONSC 981, 2018 CarswellOnt 2162
2018 ONSC 981, 2018 CarswellOnt 2162, 290 A.C.W.S. (3d) 476

2018 ONSC 981
Ontario Superior Court of Justice
Sofina Foods Inc. v. Meyn Canada Inc.
2018 CarswellOnt 2162, 2018 ONSC 981, 290 A.C.W.S. (3d) 476

SOFINA FOODS INC. (Plaintiff) and MEYN CANADA INC. (Defendant) and
ELBOMA MOORTGAT KONSTRUKTIE NV and EMK NV (Third Parties)
Cavanagh J.
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ADDITIONAL REASONS related to costs at judgment reported at Sofina Foods Inc. v. Meyn Canada Inc. (2017), 2017 ONSC
6957, 2017 CarswellOnt 18368 (Ont. S.C.J.).
Cavanagh J.:
1
This is my decision as to the costs of a motion by EMK NV and Elboma Moortgat Konstruktie NV (together, "EMK")
for (a) summary judgment dismissing the third party claim brought by the defendants Meyn Canada Inc., Mey-Can Equipment
Ltd., and Meyn Food Equipment Inc. (collectively, "Meyn"); and (b) alternatively, a determination that Belgian law governs
Meyn's claim against EMK.
2
I dismissed EMK's motion for summary judgment dismissing Meyn's third party claim and I granted EMK's motion for
an order declaring that Belgian law governs Meyn's claim in contract against EMK. As a result, Meyn's third party claim will
proceed to trial together with the trial of the main action. At the trial, the question of which law applies to Meyn's claim in
contract against EMK will not be in issue because of the determination that was made that Belgian law applies.
3 Meyn submits that it was successful on the summary judgment motion and that it should be awarded costs of the motion on
a partial indemnity scale payable within 30 days. Meyn claims costs of its counsel as well as costs of counsel acting as agents for
Meyn (because of issues relating to limitation periods that led to the involvement of LawPRO and the appointment of separate
counsel for the former lawyers for Meyn who represented Meyn in respect of these issues).
4 EMK submits that it should be awarded partial indemnity costs for its motion for a determination that Belgian law governs
Meyn's claim against EMK, in respect of which it achieved a successful outcome. EMK submits that all remaining costs of
its motion for summary judgment dismissing Meyn's third party claim should be awarded in the cause. Alternatively, EMK
submits that all costs of the motion should be in the cause.
Is EMK entitled to costs of its motion for an order declaring that Belgian law governs Meyn's claim in contract against
EMK?
5
EMK submits that, depending on the nature of the motion, an order whereby certain costs are ordered payable forthwith
and other costs are ordered payable in the cause is appropriate. EMK submits that it was successful on the only issue on which
a final determination was made and which, therefore, will not be the subject of evidence and argument at trial. EMK submits
that the fact that Meyn agreed that the question of applicable law should be decided on the motion supports the appropriateness
of an award of costs to EMK for the relief that it obtained on the motion.
6
In response, Meyn submits that EMK is seeking an impermissible distributive costs award, in which issues are detached
from the whole of the proceedings and costs are allocated based on findings that relate to those individual issues. Meyn submits
that the question of the applicable law governing its claim against EMK was an issue that was an incidental precondition on the
motion for summary judgment and was one issue among many relevant to determining ultimate success on the motion. Meyn
submits that EMK wanted one result on this motion - a dismissal of the third party claim against it - and EMK was wholly
unsuccessful in achieving that result. Meyn submits that because it achieved ultimate success on EMK's motion for summary
judgment, no costs ought to be awarded against it.
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7 A distributive costs award is one in which costs are awarded in a legal proceeding based on which party was successful on
particular issues in the proceeding, rather than based upon which party was successful in the proceeding. The Court of Appeal
has held that use of distributive costs awards is restricted to the rarest of cases, and that individual issues can be dealt with
more appropriately under the general discretion and explicit guidance set forth in rule 57.01(1): Eastern Power Ltd. v. Ontario
Electricity Financial Corp., 2012 ONCA 366 (Ont. C.A.) at paras. 18-19.
8 The primary relief that EMK sought on its motion was a summary dismissal of the third party claim, but it alternatively sought
a determination that Belgian law governs Meyn's claim against EMK. Both EMK and Meyn agreed that a final determination of
the question of applicable law should be made on EMK's motion, and that this determination was necessary both for adjudication
of EMK's motion for summary dismissal of Meyn's third party claim and, if the motion was dismissed, for adjudication of
Meyn's third party claim at trial. The declaratory order that was made that Belgian law governs Meyn's claim in contract against
EMK was not only a decision on one issue relevant to EMK's motion for summary dismissal of the third party claim, it was
also an order for declaratory relief that will apply at trial.
9
In my view, an order awarding costs to EMK as the successful party on its motion for summary judgment for declaratory
relief on the discrete question of which law, Belgian law or Ontario law, governs Meyn's third party claim against EMK would
not be a distributive costs award. The principle in Eastern Power concerning distributive costs awards does not apply in this case.
10
EMK was the successful party on its motion for an order declaring that Belgian law governs Meyn's claim in contract
against EMK. The determination of applicable law will not be an issue at trial. Rule 57.03(1) provides that on the hearing of
a contested motion, unless the court is satisfied that a different order would be more just, the court shall fix the costs of the
motion and order them to be paid within 30 days. I am satisfied that EMK is entitled to costs on a partial indemnity scale of
its motion for an order declaring that Belgian law governs Meyn's claim in contract against EMK. I am not satisfied that a
different order would be more just.
11 EMK submitted a costs outline in support of its request for costs in which it claims fees of $42,639.50, counsel fee at the
hearing of the motion of $1,837.50, and disbursements in the amount of $9,596.06, an aggregate of $54,073.06 (excluding HST).
12
EMK's costs outline includes a claim for time spent by lead counsel and second counsel on the applicable law portion
of EMK's motion, noting that the actual time spent exceeds the time claimed in order to reasonably reflect what is appropriate,
properly assessable on a partial indemnity scale, and fair and reasonable having regard to all the relevant factors. EMK used
partial indemnity rates for lead counsel and second counsel of $275 and $215, respectively. The claim for counsel fee is based
on one half-day representing the time spent at the hearing of the motion addressing the applicable law issue. The costs claimed
by EMK include all fees and disbursements incurred in relation to the evidence of C. De Cock, H. Eijkenboom and G. Connor,
and the legal research time spent on that issue. EMK attributed approximately 30% of the time drafting the Notice of Motion
and Factums, as well as in arguing the motion, to the applicable law issue.
13
The fixing of costs is not a mechanical exercise and, in addition to the factors in rule 57.01 of the Rules of Civil
Procedure, the court must consider the amount that would be fair and reasonable for the unsuccessful party to pay in the
particular proceeding, rather than the amount fixed by the actual costs incurred by the successful litigant: Boucher v. Public
Accountants Council (Ontario), 2004 CarswellOnt 2521 (Ont. C.A.) at para. 26.
14
Given the nature and extent of the evidence that needed to be put before the court to address the applicable law issue, I
do not regard the amount of time claimed by EMK to be unreasonable or excessive. I also consider the hourly rates claimed to
be appropriate for this case. Having regard to the factors in rule 57.01(1) and the principles expressed in Boucher, I fix costs
of EMK's motion for a declaratory order that Meyn's claim against EMK is governed by Belgian law in the amount claimed
of $54,073.06 plus applicable HST to be paid within 30 days.
Is Meyn entitled to costs of EMK's motion for summary judgment dismissing Meyn's third party claim (excluding costs
of the motion to determine applicable law) fixed and payable within 30 days or is another order more just?
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15 Meyn submits that, as the successful party on EMK's motion for summary judgment dismissing Meyn's third party claim,
costs should be fixed on a partial indemnity scale and made payable within 30 days in accordance with the presumptive rule
in rule. 57.03(1). Meyn submits that there is no reason to depart from this presumptive rule. Meyn submits that the summary
judgment process was found to be inadvisable because a just and fair determination of the issues could not be reached, and that
costs of EMK's motion for summary judgment ought not to be deferred until trial.
16
EMK submits that its motion for summary judgment was reasonably brought and that, because there has been no final
determination as to whether Meyn's claim against EMK is time-barred, it would be more just to award costs of the motion
(other than those relating to the determination of applicable law) in the cause, rather than for costs to be fixed and made payable
within 30 days.
17 In support of this submission, EMK relies on the decision of Perell J. in Masales v. Cole, 2016 ONSC 1814 (Ont. S.C.J.).
In Masales, the defendant brought an unsuccessful motion for summary judgment, including on a limitation period defence. The
decision dismissing the summary judgment motion did not resolve the limitation defence, and Perell J. acknowledged that the
merits of this defence would have to be determined at trial. Perell J. held that the motion for summary judgment was reasonably
brought, and that it was appropriate to order costs in the cause. He noted that one value of such an order is that it sustains the
value of a party's investment in the litigation until trial.
18 One of the authorities upon which Perell J. relied in Masales was the decision of Nordheimer J. (as he then was) in Marini
v. Muller, [2001] O.J. No. 259 (Ont. S.C.J.). In Marini, Nordheimer J. dismissed a motion for summary judgment. Although the
language of rule 57.03(1) has changed since the Marini decision was made, Nordheimer J. acknowledged that the standard rule
is that the successful party on an interlocutory motion is normally entitled to costs payable forthwith. Nordheimer J. considered
that the summary judgment motion was a close call, and one or the other of the parties would be successful at trial. Nordheimer
J. considered that the successful party at trial should have its costs of the summary judgment motion. He exercised his discretion
not to apply the general rule, and he fixed the amount of costs and awarded costs in the cause.
19
In the reasons for my conclusion that I was unable to reach a just and fair determination of the issues raised by EMK's
motion for summary judgment (relying on ULIS Article 39), I wrote that I regarded this as an exceptional case where Meyn
was not required to comply with the usual requirement to put its best foot forward and tender all of the evidence available to
it that EMK was grossly negligent (in order' to show that EMK had the requisite knowledge for the ULIS Article 40 exception
to apply). Given the exceptional circumstances of this case, EMK's motion for summary judgment was reasonably brought,
even though it was unsuccessful.
20 In this case, the merits of EMK's defences that Meyn's claim is time-barred under Belgian law will need to be determined
at trial. In this respect, the circumstances are similar to those in Masales and Marini. Much of the work that has been done to
date on this issue has not been wasted and will benefit the parties at trial.
21 In 2383431 Ontario Inc. v. Rose of Sharon (Ontario) Retirement Community et al, 2017 ONSC 3372 (Ont. S.C.J.) Akbarali
J. ordered that costs of an unsuccessful motion for summary judgment be reserved to the trial judge. In her endorsement,
Akbarali J. observed, at para. 9, that the work done for the summary judgment motion would reduce the costs of the trial, and
she concluded that how much of the costs, if any, were thrown away on the motion could only be determined after the trial. In
my view, in this case, the amount of costs incurred on this motion that will not be useful for the trial will only be determinable
after the trial. The trial judge will be in a better position to make a just determination of the costs of EMK's motion for summary
judgment (with respect to whether Meyn's third party claim is time-barred under Belgian law) after the trial.
22
Rule 57.03(1)(a) provides that the court shall fix costs of a contested motion and order them to be paid within 30 days,
unless the court is satisfied that a different order would be more just. If EMK is successful at trial in defending Meyn's third party
claim on the ground that it is time-barred under Belgian law, I am not satisfied that it would be just for EMK to be responsible for
payment of Meyn's partial indemnity costs of EMK's motion for summary judgment in relation to this defence. I have decided
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that it would be more just for costs of EMK's motion for summary judgment (with the exception of costs of EMK's motion for
determination of applicable law) to be reserved to the trial judge, and I so order.
Order accordingly.
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