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I.

OVERVIEW

1.

The Perpetual Energy Defendants 1 apply to strike, or alternatively summarily dismiss, all

claims in the Statement of Claim not already struck (that is, the BIA Claim) on the issues of
insolvency and value on the grounds that:
(a)

there was no transfer at undervalue reviewable under s. 96 of the BIA; and

(b)

PEOC was not insolvent at the time of the Asset Transaction or rendered
insolvent by it.

II.

FACTS

A.

Background

2.

The background necessary for this application is set out in:
(a)

the Reasons and the evidence that was before Justice Nixon on the first
summary dismissal application; and

(b)

the May 5, 2020 affidavit of Mark Schweitzer, Perpetual's Vice-President of
Finance and CFO, in support of this summary dismissal application (the May
2020 Schweitzer Affidavit).

B.

Assets

1.

Value of the Goodyear Assets

3.

At the end of September 2016, production from the Goodyear Assets was approximately

35 MMcf/d (million cubic feet per day). 2
4.

The Darby Affidavit attributes a value of $5,670,200 for the Goodyear Assets based on

the McDaniel Report:
37.2. The… McDaniel Report… is dated April 11, 2016. It only includes 652,
or approximately 26%, of the 2,502 wells included in the Goodyear
This brief uses the defined terms in PricewaterhouseCoopers Inc. v Perpetual Energy Inc., 2020 ABQB 6
(the Reasons) [Tab 1].
2
Affidavit of Susan Riddell Rose sworn and filed October 19, 2018 at para. 19 (Rose Affidavit).
1

2
Assets (the "Goodyear Wells") and excludes the balance, or
approximately 74%, of the Goodyear Wells. The McDaniel report
determines a value of $5,670,200, also on a (2P) NPV10 basis, but
using a McDaniel pricing forecast.
38. For the purposes of evaluating the Asset Transaction, the Trustee has used
the reserve report received as part of the Perpetual Disclosure that attributes
the higher value to the Goodyear Assets. 3

5.

The McDaniel Report:
(a)

was effective December 31, 2015—9 months before the Asset Transaction; 4

(b)

considers only 26% of the Goodyear Wells; 5

(c)

includes an estimate of abandonment costs for those Goodyear Wells included in
the report; 6 and

(d)

does not consider the value of other assets comprising the Goodyear Assets,
such

as

pipelines,

other

surface

facilities,

prospect

drilling

inventory,

undeveloped acreage, 7 seismic data, 8 or heavy equipment. 9
6.

All attributes of the Goodyear Assets, inclusive of their future end of life obligations,

were considered by the Purchaser Team and the Vendor Team in negotiating the Asset
Purchase Agreement as a critical element of the value under the Aggregate Transaction. 10
7.

The 2016 municipal property tax assessments associated with the Goodyear Assets

established a fair value for property tax purposes of approximately $257 million. 11 The 2016

Affidavit of Paul Darby sworn and filed August 2, 2018 at paras. 37.2 and 38 (Darby Affidavit).
Darby Affidavit, Exhibit L.
5
Darby Affidavit at para. 37.2
6
Darby Affidavit at para. 41.1.
7
Affidavit of Mark Schweitzer sworn October 3, 2018 and filed October 4, 2018 at para. 12(c) (October
2018 Schweitzer Affidavit).
8
Rose Affidavit at paras. 43(c), 48(c).
9
Rose Affidavit, Exhibit J (being the Asset Purchase Agreement, with Schedules E1 (Equipment List) and
E2 (Heavy Equipment)).
10
Rose Affidavit, Exhibit J (being the Asset Purchase Agreement, s. 2.06).
11
May 2020 Schweitzer Affidavit at para. 11(a), note 1, Exhibit A.
3
4

3
municipal property tax billed for the Goodyear Assets was $6,374,201, 12 which alone exceeds
the value attributed to the Goodyear Assets by the Trustee.
8.

Nonetheless, as the Trustee has done and solely for the purposes of analyzing the Asset

Transaction for this application, the Perpetual Energy Defendants use the value attributed to
the Goodyear Assets by the Trustee of $5,670,200. 13
2.

Value of the Crown deposits and prepaid expenses

9.

As of the closing of the Asset Transaction (at 12:01 pm on October 1, 2016), PEOC also

held the legal and beneficial interest in other assets associated with the Goodyear Assets,
including:
(a)

Crown royalty deposits and credits totalling $2,240,858; 14

(b)

prepaid expenses of $3,922,533 relating to the Goodyear Assets; 15 and

(c)

payment of $134,022 from POT. 16

3.

Value to PEOC as a result of the Aggregate Transaction

10.

As per the Share Purchase Agreement executed September 26, 2016 and closed at

12:03 pm on October 1, 2016, PEOC also owned additional assets with significant value as a
result of the Aggregate Transaction:
(a)

the Gas Marketing Contract, with a cost to POT to put in place of $12.9 million; 17

Rose Affidavit, Exhibit Z.
May 2020 Schweitzer Affidavit at para. 11(a). To be clear, on the application to strike, the Court must
accept the allegations of facts in the Statement of Claim as true, including the allegations of the value of
the Goodyear Assets, subject to the qualifications in paragraphs 34-36 of the Reasons. The Perpetual
Energy Defendants use that value solely for the purposes of this Summary Dismissal Application.
14
Rose Affidavit, Exhibit H (Schedule I to the Share Purchase Agreement). This total is the sum of a
Crown royalty deposit ($200,000), an excess deposit with the Alberta Crown ($413,335) and a Crown
royalty account credit ($1,627,523).
15
Rose Affidavit, Exhibit H (Schedule I to the Share Purchase Agreement). This total is the sum of the
Orphan Well levy, AER 2016 administration fee, mineral lease rentals, surface lease rentals, prepaid
property taxes, prepaid seismic reproduction costs and prepaid October salaries.
16
Rose Affidavit at para. 48(a), Exhibits L and K (p. 2).
17
May 2020 Schweitzer Affidavit at paras. 12(c) and 18; Rose Affidavit at paras. 21, 39(e), 42, 43(c)(i),
48(c) and 49; Reasons at para. 332 [Tab 1].
12
13
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(b)

the Office Sublease of 15,300 square feet of office space without any obligation
to pay rent or operating costs until March 31, 2018; 18 and

(c)

ownership rights and licences for proprietary seismic data. 19

C.

Liabilities

1.

Municipal property taxes associated with the Goodyear Assets

11.

The Darby Affidavit estimates the annual property taxes payable with respect to the

Goodyear Assets at $10,047,744.20. 20 That amount was for all 2015 property taxes; however,
the Aggregate Transaction occurred in the fall of 2016. 21 Additionally, those 2015 municipal
property taxes were not just for the Goodyear Assets, but also for other properties held by
Perpetual not forming part of the Goodyear Assets.
12.

The gross property taxes associated with the Goodyear Assets for 2016 were

$6,374,201. 22 PEOC or Sequoia paid all outstanding municipal property taxes owing in 2016,
with the exception of $1,560,890 owed to the three municipalities that voluntarily entered into
payment plans with Sequoia after October 1, 2016. 23 As the Reasons state, there is no record of
municipalities issuing notices of default in respect of 2016 municipal property taxes associated
with the Goodyear Assets. 24
13.

Justice Nixon determined that the relevant outstanding municipal property taxes were

$1,560,890:
[334] The evidence provided by the Trustee alleged municipal property taxes in
the amount of $10,047,744. Based on my review of the evidence, I note that
those municipal property taxes were from a 2015 listing. Since the Asset
Rose Affidavit at para. 43(c)(ii).
Rose Affidavit at paras. 43(c)(iii) and 48(c).
20
Darby Affidavit at para. 40.3, Exhibit M.
21
Darby Affidavit, Exhibit M; October 2018 Schweitzer Affidavit at note 1; Reasons at para. 334.
22
Rose Affidavit, Exhibit Z. Gross property taxes are inclusive of taxes for properties in which other
parties own a working interest in the property. Offsetting the amounts owing to POT by PEOC, on
October 1, 2016, at Closing, PEOC assumed the responsibility for future payment of several property tax
invoices as they came due in the fourth quarter of 2016; $4.26 million of which related to amounts
attributable to POT that were required to be paid by PEOC. Rose Affidavit, Exhibit H (being the Share
Purchase Agreement, Schedule I).
23
Rose Affidavit at paras. 70 and 71; Rose Affidavit, Exhibit Z.
24
Reasons at para. 335 [Tab 1].
18
19

5
Transaction was effected in 2016, I focused on the municipal property taxes
associated with that calendar year. Based on my review of the evidence, I find the
relevant outstanding municipal property tax to be in the amount of $1,560,890. 25

2.

ARO associated with the Goodyear Assets

14.

The Darby Affidavit states that "the Trustee estimates that the liabilities associated with

the Goodyear Assets and assumed by PEOC as part of the Asset Transaction, were:… ARO of
$192,127,274 for the Goodyear Wells (abandonment costs of $98,855,218 and reclamation
costs of $93,272,056)… [and] ARO of $26,831,000 for the facilities associated with the
Goodyear Wells" 26 for a total of $218,958,274.
15.

The Rose Affidavit states: "Asset retirement obligations (ARO) associated with the

Goodyear Assets sold to Sequoia did not represent a creditor claim or current liability at the
time of closing." 27
16.

Justice Nixon determined that ARO is not a liability and:
[171]
…[C]oncerning the ARO associated with the Goodyear Assets, there is
neither a liability nor any amount referable to an existing obligation. 28

3.

Other liabilities

17.

The Statement of Claim does not allege that PEOC had other liabilities. Nor does the

Darby Affidavit identify any other liabilities.
18.

The Rose Affidavit states:
72. …Consistent with common industry practice and the Asset Purchase
Agreement and Share Purchase Agreement, Perpetual paid all Goodyear Asset
obligations incurred up to closing and Sequoia paid all Goodyear Asset obligations
incurred after closing.
73. Trade and service providers to the Goodyear Assets were similarly paid by
Perpetual for goods and services provided with respect to the Goodyear Assets up
to closing. Subsequent to closing, trade and service providers to the Goodyear
Assets began transacting with Sequoia and accordingly would have been required

Reasons at para. 334 [Tab 1]. See also Rose Affidavit at paras. 70-71 and 76, Exhibit Z; Darby
Affidavit at para. 41.2.
26
Darby Affidavit at paras. 40, 40.1 and 40.2.
27
Rose Affidavit at para. 74.
28
Reasons at para. 171 [Tab 1].
25

6
to establish new accounts with Sequoia and voluntarily make commercial decisions
whether or not to extend trade credit to support their business with Sequoia in the
normal course.
74. I understand that all amounts owing to the AER at the time of closing by
PEOC were paid in full either by Perpetual or Sequoia. 29

19.

The Reasons state:
[180]
…[B]ut for the alleged ARO and property taxes, the Trustee SOC provides
no further particulars or allegations regarding the amounts or nature of the alleged
liabilities. 30

III.

ISSUES

20.

There are three issues in this Strike and Summary Dismissal Application:
Issue 1:

Was there a "transfer" reviewable under the BIA?

Issue 2:

If so, was the transfer "at undervalue"?

Issue 3:

Was PEOC insolvent at the time of the Asset Transaction or rendered
insolvent by the Asset Transaction?

21.

The analysis of the first issue is the same whether considering the application to strike

or the summary dismissal application. The second and third issues will each be addressed in
two parts: first, considering the application to strike based solely on the allegations in the
Statement of Claim and second, considering the application for summary dismissal and the
evidence. If the Court accepts any of these five distinct submissions, the Statement of Claim in
its entirety should be struck or dismissed.
IV.

ARGUMENT

A.

The test and law on striking pleadings and summary dismissal

22.

The test and law on striking pleadings under Rule 3.68 are set out in the Reasons at

paragraphs 28-36. 31

29
30

Rose Affidavit at paras. 72-74.
Reasons at para. 180 [Tab 1].

7
23.

The test and law on summary dismissal under Rule 7.3 are set out in the Reasons at

paragraphs 37-54. 32
B.

The BIA

1.

Transfer at undervalue

24.

Section 2 of the BIA defines "transfer at undervalue":
"transfer at undervalue" means a disposition of property or provision of
services for which no consideration is received by the debtor or for which the
consideration received by the debtor is conspicuously less than the fair market
value of the consideration given by the debtor; 33

25.

Section 96(1) of the BIA addresses "Transfer at undervalue". It states in part:
Transfer at undervalue
96 (1) On application by the trustee, a court may declare that a transfer at
undervalue is void as against, or, in Quebec, may not be set up against, the
trustee — or order that a party to the transfer or any other person who is privy to
the transfer, or all of those persons, pay to the estate the difference between the
value of the consideration received by the debtor and the value of the
consideration given by the debtor — if
…
(b) the party was not dealing at arm’s length with the debtor and
…
(ii) the transfer occurred during the period that begins on the day that is five
years before the date of the initial bankruptcy event and ends on the day
before the day on which the period referred to in subparagraph (i) begins and
(A) the debtor was insolvent at the time of the transfer or was rendered
insolvent by it… 34

26.

Section 96 of the BIA is an anti-abuse mechanism "intended to assist the trustee in

recovering assets that the debtor disposed of in advance of bankruptcy for little or no
consideration, thereby depriving the estate of value that would have otherwise been available

31
32
33
34

Reasons at paras. 28-36 [Tab 1]; Alberta Rules of Court, Alta Reg 124/2010, rule 3.68 [Tab 2].
Reasons at paras. 28-36 [Tab 1]; Alberta Rules of Court, Alta Reg 124/2010, rule 7.3 [Tab 2].
BIA, s. 2 [Tab 3].
BIA, s. 96(1) [Tab 3]. Italics used in this brief show emphasis added.
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for distribution to the creditors." 35 Applied here, it is intended to assist the Trustee in recovering
assets if it were determined that PEOC disposed of assets for inadequate consideration, thereby
depriving PEOC's estate of value that was otherwise available for distribution to creditors.
27.

Section 96(2) of the BIA requires the Trustee to state what, in the Trustee's opinion,

was the fair market value of the actual consideration given or received by the debtor:
Establishing values
96 (2) In making the application referred to in this section, the trustee shall state
what, in the trustee’s opinion, was the fair market value of the property or services
and what, in the trustee’s opinion, was the value of the actual consideration given
or received by the debtor, and the values on which the court makes any finding
under this section are, in the absence of evidence to the contrary, the values
stated by the trustee. 36

28.

The Trustee's opinion is a rebuttable presumption subject to "evidence to the contrary".

But "[o]nce some contrary evidence is adduced, the presumption has 'no more than its own
weight'… The effect of the contrary evidence in effect, makes the presumption vanish." 37
29.

Further, if it is demonstrated that the Trustee's opinion of value is premised on an

assumption that is wrong in law or is otherwise not reliable, that is sufficient to rebut the
presumption. 38
30.

Solely for the purposes of this summary dismissal application, the Perpetual Energy

Defendants use the Trustee's opinion of the value of the consideration received by PEOC of
$5,670,200. As set out below, the Trustee's opinion of the value of the consideration given by
PEOC regarding municipal property taxes is rebutted by contrary evidence, and regarding ARO
is premised on a flawed assumption that ARO is a liability.
31.

In determining the value of the consideration given or received by the debtor under

s. 96, this Court has held that it may consider the value of a transfer on a "holistic assessment",
including consideration that is "related to or arose from… other transactions." 39
Industry Canada's Corporate and Insolvency Law Policy Director, Bill C-12: "Clause by Clause Analysis
of An Act to amend the Bankruptcy and Insolvency Act, the Companies' Creditors Arrangement Act, the
Wage Earner Protection Program Act and chapter 47 of the Statutes of Canada, 2005", available online:
<https://www.ic.gc.ca/eic/site/bsf-osb.nsf/eng/br01983.html#a46> [Tab 4].
36
BIA, s. 96(2) [Tab 3].
37
Indarsingh, Re, 2015 ABQB 158 (I ndarsingh ) at para. 18 [Tab 5].
38
Randen v HPCB-Online Ltd., 2018 BCCA 123 at para. 21 [Tab 6].
35

9
2.

Solvency tests

32.

Section 2 of the BIA also defines "insolvent person":
"insolvent person" means a person who is not bankrupt and who resides, carries
on business or has property in Canada, whose liabilities to creditors provable as
claims under this Act amount to one thousand dollars, and
(a) who is for any reason unable to meet his obligations as they generally become
due,
(b) who has ceased paying his current obligations in the ordinary course of
business as they generally become due, or
(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if
disposed of at a fairly conducted sale under legal process, would not be sufficient
to enable payment of all his obligations, due and accruing due; 40

33.

The solvency tests under the BIA were explained by Professor Roderick Wood:
Paragraphs (a) and (b) are both cash flow tests. Paragraph (a) is forward looking
in that it considers whether the debtor has the means to meet obligations that
have or that are about to come due and does not require an actual default in
paying obligations. Paragraph (b) is backward looking in that it considers whether
the debtor has ceased to pay current obligations in the ordinary course of
business. Paragraph (c) is a balance sheet test that assesses whether the debtor’s
liabilities exceed the debtor’s assets.
Although the cash flow tests are occasionally used in connection with the transfer
at undervalue provisions, it is far more common to find that the licensed
insolvency trustee relies on the balance sheet test to establish insolvency. This
reliance is not unexpected. Many of the transfer at undervalue cases concern
transfers by individuals. The cash flow test is more likely to be employed in
connection with an operating business. 41

34.

The Ontario Court of Appeal has held that the definition of an insolvent person "is

reserved for 'clear cut situations where the liabilities on which the petition is founded and the
act of bankruptcy are clearly established by sound and convincing evidence'". 42

39
40

Hofer (Re), 2019 ABQB 405 (Hofer ) at para. 39 [Tab 7].
BIA, s. 2 [Tab 3].

Roderick J Wood, "Transfers at Undervalue: New Wine in Old Wineskins?", 2017 Annual Review of
Insolvency Law 1 at pg. 9 [Tab 8].
42
Kormos v Fast, 2019 ONCA 430 at para. 13 [Tab 9].
41
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C.

Issue 1: Was there a "transfer" reviewable under the BIA ?

35.

Pursuant to s. 2.01 of the Asset Purchase Agreement, PEOC, as trustee for POT,

transferred to PEOC "all of the right, title and interest of Vendor in the [Goodyear] Assets." 43
The effect was to combine the legal and beneficial interests in those assets.
36.

The purpose of s. 96 is to assist the Trustee in recovering assets that PEOC disposed of

for inadequate consideration, depriving PEOC/Sequoia's estate of value—yet PEOC held the
same legal (and exigible) interest in the Goodyear Assets before and after the Asset
Transaction. There was therefore no disposition of property through the Asset Purchase
Agreement within the meaning of s. 96. And the Asset Transaction made no difference to the
value of PEOC/Sequoia's estate in that it did not remove value that would have otherwise been
available to PEOC's creditors.
1.

The nature of a trust relationship

37.

Subject to statute, a trust is not a legal entity. 44 It is a description of a fiduciary

relationship which exists between parties. 45 The trust relationship involves obligations owed by
the person who holds the trust property. 46

Rose Affidavit, Exhibit J (being the Asset Purchase Agreement).
Garron Family Trust (Trustee of) v R., 2012 SCC 14 at para. 10: "Relationships" like partnerships and
trusts, are only persons if they are deemed as such by statute [Tab 10]. As Justice Nixon stated in
Question 17(a): "While a trust is treated as an individual for Canadian tax purposes, that is because of
deeming rules within the Income Tax Act." The BIA defines an "entity" as a person other than an
individual (BIA, s. 4 [Tab 3]). The definition of "person" in the BIA does not refer to a trust, although it
does include a corporation. The Interpretation Act, R.S.C., 1985, c I-21, s 35(1) sub verbo "person" does
not expand this definition to include trusts. And the definition of "corporation" in the BIA does not
contemplate a trust (it does include an "income trust", but POT does not fall within that definition) (BIA,
s. 2 [Tab 3]). See also Canada Deposit Insurance Corp. v Canadian Commercial Bank, 83 A.R. 341 (Q.B.)
(Canada Deposit I nsurance ) at paras. 26 and 42: "As an unincorporated unit trust is not a person, it
cannot be a transferee, therefore it cannot be liable as a transferee under s. 62(1) of the [Land Titles]
Act" [Tab 11].
45
Robinson Engineering Co. v Wasabi Resources Ltd. (1988), 93 A.R. 321 (Q.B.) (Robinson ) at para. 17
[Tab 12]; Canada Deposit Insurance at para. 15: "The R.E.I.T. is structured as an unincorporated trust
and as such is not a legal entity and cannot itself be a party to a contract. This does not imply that the
contract itself was invalid, but merely that the person who can sue or be sued on the contract is not the
R.E.I.T. but its trustee" [Tab 11]; Spencer v Riesberry, 2012 ONCA 418 at para. 53: "A trust is a form of
property holding. It is not a legal entity or person" [Tab 13]; Williamson v Williamson, 2020 BCSC 108 at
paras. 22-25: "a trust is not a separate legal entity but a 'relationship'", quoting the B.C. C.A. [Tab 14];
Healthcare of Ontario Pension Plan Trust Fund v Neuro Discovery II Limited Partnership, 2017 BCSC 1743
43
44
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38.

As a trust is not a legal entity, any liabilities are liabilities of the trustee. In turn, "a

trustee… is entitled to be indemnified out of the trust property against any liabilities which he
has properly incurred." 47 In certain circumstances, a creditor of a trustee has a "right to be
subrogated to the right of indemnity of a trustee." 48 But that right is limited to the property the
trustee holds in trust: "The right of indemnity is not only exercisable against the trust property.
It is also a first charge on that property, taking priority over other interests." 49
2.

The implications of the law of trusts

39.

There was no transfer or disposition of property when PEOC as trustee "transferred" all

of the beneficial interest in the Goodyear Assets to PEOC in its own capacity.
40.

This was addressed in the answer to one of the questions Justice Nixon asked counsel.

He asked whether a trust (like POT) is an entity, and "what are the implications if POT is a
relationship and not an entity?" 50 The Perpetual Energy Defendants answered:
If POT is not an entity nor a person, then the Asset Transfer Agreement was
between PEOC (in its own capacity) and PEOC (in its capacity as trustee for POT).
…[G]iven that s. 96 only applies to transfers between persons, the alleged
"transfer" from POT to PEOC is not captured within the meaning of s. 96. Section
96 of the BIA cannot reverse a transaction that is between the bankrupt and itself.
Accordingly, s. 96 does not apply.
As POT is not a person, it cannot be sued, pay money, nor hold property. Those
are responsibilities of its trustee, which on October 1, 2016, was… PEOC.
The Asset Transfer Agreement did not materially change PEOC's position with
respect to the Goodyear Assets, and therefore it did not change the position of
PEOC's creditors, if any, with respect to the Goodyear Assets. Accordingly, the

at para. 48: "the trust is not a legal entity that can sue or be sued except in the name of its trustees"
[Tab 15].
46
AH Oosterhoff et al, eds, Oosterhoff on Trusts, 7th ed (United States: Thomson Reuters Canada
Limited, 2009) at 18, 24: "An express trust is one in which the person creating it has expressed his or her
intention to have property held by one or more persons for the benefit of another or others" [Tab 16];
Robinson at para. 17: "A trust is not a legal entity per se. It is a description of a fiduciary relationship
which exists between parties" [Tab 12].
47
Canada Deposit Insurance at para. 28 [Tab 11].
48
Canada Deposit Insurance at para. 30 [Tab 11].
49
Canada Deposit Insurance at para. 30 [Tab 11], quoting Waters, Law of Trusts in Canada, 2nd ed.
(1984), at p. 950 (not reproduced).
50
Requests from, and Questions for, the Parties dated December 17, 2018, Question 17(a).

12
Asset Transfer did not negatively impact—or even materially change—the value of
PEOC's estate. 51

41.

The Trustee's answer to this failed to recognize the significance of the law of trusts, and

demonstrated that it is attempting to make Perpetual Energy liable because it was the
beneficiary of a trust: "If POT [is a relationship and not an entity] the other 'party' to the Asset
Transaction is PEI, the beneficiary of POT." 52 That is not what the Asset Purchase Agreement
states—Perpetual Energy is not a party. Nor is that what the law of trusts states—the Asset
Purchase Agreement did not transfer assets between two entities, as PEOC continued to hold
the legal interest to the Goodyear Assets.
42.

The mischief that s. 96 is intended to address—to prevent a debtor from disposing

assets for no or inadequate consideration to deprive its estate of value that would otherwise
have been available for its creditors—does not exist here. Whatever creditors PEOC had
immediately before or after the Asset Transaction, the position of the creditors remained the
same: PEOC held the Goodyear Assets and associated liabilities. The creditors' right of recourse
was not changed by the Asset Transaction. What assets were disposed of pursuant to the Asset
Transaction that deprived the PEOC/Sequoia creditors of assets otherwise available for
distribution? None—it always held the Goodyear Assets and associated liabilities.
43.

Immediately before and after the Asset Transaction, a creditor of PEOC seeking to

enforce a claim relating to the Goodyear Assets could claim against PEOC. Before the Asset
Transaction, PEOC could be sued in its capacity as trustee of POT. After the Asset Transaction,
PEOC could be sued as legal and beneficial owner. In both cases, PEOC had the same assets
out of which to pay these creditors: the Goodyear Assets. The Asset Transaction did not change
that.
44.

Perpetual Energy was not liable for PEOC's obligations to its creditors before the Asset

Transaction. Section 96 does not make it liable for those obligations after that transaction. A
judgment that Perpetual Energy is required to pay the estate of Sequoia any money, let alone

The Perpetual Energy Defendants' response to Requests from, and Questions for, the Parties dated
December 17, 2018, Question 17(c).
52
Trustee's response to Requests from, and Questions for, the Parties dated December 17, 2018,
Question 17(c).
51
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$217 million, would provide Sequoia's creditors a windfall they never would have obtained had
the Asset Transaction never taken place.
45.

During the first summary dismissal application, counsel for the Trustee argued that

PEOC had municipal tax liabilities at the time of the Asset Transaction. If that's the case, this
means that there was no transfer at undervalue. Justice Nixon asked counsel for the Trustee
about its argument: "If it [PEOC] had those liabilities [municipal property tax] in the first
instance, i.e., before the conveyance, and if the obligations for remediation are not liabilities,
then did the conveyance improve the status of PEOC?" 53 The Trustee had no substantive
response. The answer is "yes". And the answer would be still be "yes" if the question had
assumed that ARO associated with the Goodyear Assets were liabilities (although ARO is not a
liability) because PEOC was the legal owner of the Goodyear Assets and the person liable for
associated liabilities. It is therefore also not surprising that PEOC did not become insolvent as a
result of the Asset Transaction. The Asset Transaction did not materially change PEOC's position
with respect to the Goodyear Assets, as it continued to hold legal title to the same assets (and
the associated municipal property taxes) and acquired further assets under the Aggregate
Transaction. 54
46.

In summary, whether one looks at the Asset Transaction through the lens of the law of

trusts or considering the purpose of s. 96 of the BIA, the conclusion is the same. There was no
"transfer" reviewable under the BIA.
D.

Issue 2: If so, was the transfer "at undervalue"?

1.

The BIA Claim discloses no reasonable claim regarding transfer at undervalue
and should be struck under Rule 3.68
(a)

47.

The allegations in the Statement of Claim regarding transfer at
undervalue

The Statement of Claim alleges that the Asset Transaction was a transfer at undervalue

at paragraphs 13, 14, and 22:

53
54

Transcript from December 17, 2018, 91/38-92/2.
Rose Affidavit at para. 45.
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13. The Goodyear Assets had no positive fair market value at the time of the
Asset Transaction, but represented a significant net liability;
13.1.

The value of the actual consideration given by Sequoia… in the Asset
Transaction was at least $223,241,000; and

13.2.

The value of the actual consideration received by Sequoia in the
Asset Transaction was at most $5,670,200.

14. As a result of the Transactions:
14.1.

Sequoia acquired assets with associated ARO and other liabilities
which exceeded the value of the assets;

14.2.

Sequoia received consideration which was conspicuously less than the
consideration provided by Sequoia; …

22. The Asset Transaction:
22.1.

48.

was a disposition of property for which the consideration received by
PEOC was conspicuously less than the fair market value of the
consideration given by PEOC, including by its assumption by PEOC of
the ARO associated with the Goodyear Assets; …

The Statement of Claim refers to no "significant" liability to support the allegation of a

transfer at undervalue other than the ARO, stating that "the Goodyear Assets… had significant
associated abandonment and reclamation liabilities" when PEOC acquired that property in the
Asset Transaction, 55 the Goodyear Assets "were high liability assets". 56
49.

Justice Nixon held that the only significant liability alleged is the ARO:
[212]
The substantive focus of the Trustee SOC is on the ARO. It emphasizes
that the ARO is significant, and that the Goodyear Assets were high liability assets.
I infer that the "high liability" comment in the Trustee SOC [at paragraph 16.31] is
an indirect reference to the ARO. 57

(b)
50.

Allegations of transfer at undervalue are incapable of proof

The allegations regarding a transfer at undervalue are based on the assumption in the

Statement of Claim that the ARO associated with the Goodyear Assets was a liability.

55
56
57

Statement of Claim at para. 5.
Statement of Claim at para. 16.3.1.
Reasons at para. 212 [Tab 1].
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51.

The assumption that the ARO associated with the Goodyear Assets was a liability is

wrong, incapable of proof and bound to fail. Pursuant to Redwater 58 and the Reasons:
(a)

end-of-life obligations, like ARO, form a fundamental part of the value of the
licensed assets, the same as if the associated costs had been paid up front; 59

(b)

on the date of the Asset Transaction, no one (including the AER) was a creditor
of PEOC in respect of the ARO associated with the Goodyear Assets; 60

(c)

on the date of the Asset Transaction, PEOC had neither a liability nor any
amount referable to an existing obligation arising from the ARO associated with
the Goodyear Assets; 61 and

(d)

on the date of the Asset Transaction, to the extent that there was ARO
associated with the Goodyear Assets, it was a notional and contingent obligation
insufficient to constitute a liability. 62

52.

As a result, the claim that the consideration received by PEOC was conspicuously less

than the fair market value of the consideration given by PEOC (that is, that there was a
"transfer at undervalue" under the BIA) is bound to fail. As a result, the BIA Claim is bound to
fail.
53.

Therefore the Statement of Claim discloses no reasonable claim and should be struck.

2.

The BIA Claim discloses no genuine issue for trial regarding transfer at
undervalue and should be dismissed under Rule 7.3
(a)

54.

The evidence regarding transfer at undervalue

The Trustee's opinion of value of the consideration received by PEOC is set out in the

Darby Affidavit by reference to the value stated in the McDaniel Report of $5,670,200: "In the

58
59
60
61
62

Orphan Well Association v Grant Thornton Ltd., 2019 SCC 5 (Redw ater ) [Tab 17].
at para. 166, citing Redwater at para. 157 [Tab 17].

Reasons
Reasons
Reasons
Reasons

at para. 170 [Tab 1].
at para. 171 [Tab 1].
at para. 172 [Tab 1].
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opinion of the Trustee… the value of the actual consideration received by PEOC in the Asset
Transaction was at most $5,670,200." 63
55.

The Trustee's opinion of value of the consideration given by PEOC is set out in the

Darby Affidavit:
(a)

ARO of $218,958,274 (comprising $192,127,274 for the Goodyear Wells and
$26,831,000 for the facilities associated with the Goodyear Wells); 64 and

(b)
56.

municipal property taxes of $10,047,744.20. 65

The Darby Affidavit is wrong. The value of the consideration given by PEOC is at most

the amount of the outstanding 2016 municipal property taxes:
(a)

ARO is not a liability (its implied end-of-life obligations are built into the market
value of the assets);

(b)

the outstanding municipal property taxes associated with the Goodyear Assets
were paid to Sequoia directly or indirectly by POT through the closing
adjustments, and only $1,560,890 in 2016 municipal property taxes were not
paid but subject to special deferred payment arrangements between Sequoia and
three municipalities; and

57.

(c)

there were no other liabilities.

(b)

No evidence of a transfer at undervalue

In summary, based on the Trustee's evidence and the Reasons, the value of the

consideration received by PEOC in the Asset Transaction was $5,670,200 66 and the value of the
consideration given by PEOC was $1,560,809, 67 resulting in a positive value to PEOC of
$4,109,391. 68 There was no transfer at undervalue.

63
64
65
66
67
68

Darby Affidavit at paras. 37.2 and 44.3.
Darby Affidavit at para. 40.
Darby Affidavit at para. 44.2.
Darby Affidavit at para. 44.3.
May 2020 Schweitzer Affidavit at para. 16.
Reasons at paras. 368-69 [Tab 1]; May 2020 Schweitzer Affidavit at para. 17.
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58.

PEOC also received the Gas Marketing Contract and other valuable consideration

through the Share Purchase Agreement, 69 a contemporaneous transaction directly related to the
Asset Transaction. 70
(c)

59.

Conclusion on application for summary dismissal regarding transfer at
undervalue

There is no genuine issue requiring a trial. No trial is required to determine whether

there was a transfer at undervalue. A fair and just determination can be made on the merits on
a summary dismissal application.
60.

Here, summary dismissal allows the judge to make the necessary findings of fact, apply

the law to the facts, and is a proportionate, more expeditious and less expensive means to
achieve a just result.
E.

Issue 3: Was PEOC insolvent at the time of the Asset Transaction or rendered
insolvent by the Asset Transaction?

1.

The BIA Claim discloses no reasonable claim regarding insolvency and should
be struck under Rule 3.68
(a)

61.

The allegations in the Statement of Claim

Paragraphs 14, 20 and 22 of the Statement of Claim allege that PEOC was insolvent at

the time of the Asset Transaction 71 or was rendered insolvent by the Asset Transaction: 72
14. As a result of the Transactions:
14.1.

Sequoia acquired assets with associated ARO and other liabilities
which exceeded the value of the assets;

…
14.3.

if Sequoia was not already insolvent, it was rendered insolvent, as its

liabilities exceeded its assets and it was unable to pay its debts as
they became due; …

May 2020 Schweitzer Affidavit at paras. 12(c) and 18; Rose Affidavit at paras. 21, 39(e), 42, 43(c)(i),
48(c) and 49; Reasons at para. 332 [Tab 1].
70
Hofer at para. 39 [Tab 7].
71
Statement of Claim at para. 22.4.
72
Statement of Claim at paras. 14.3, 20.1 and 20.3.
69
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20. As a result of the Transactions generally and the Asset Transaction in
particular:
20.1.

if PEOC was not insolvent, it was rendered insolvent;

20.2.

PEOC was liable for, but unable to pay, the municipal property taxes
with respect to the Goodyear Assets pursuant to the Municipal
Government Act; and

20.3.

PEOC became liable for, but unable to pay, the ARO associated with

the Goodyear Assets; …

22. The Asset Transaction:
…
22.4.

62.

was entered into while PEOC was insolvent, alternatively rendered
PEOC insolvent.

The Trustee's allegations are bound to fail. PEOC was not insolvent at the time of the

Asset Transaction and was not rendered insolvent by the Asset Transaction, applying either the
cash flow test or the balance sheet test.
(b)
63.

PEOC was not insolvent at the time of the Asset Transaction

The only allegation that PEOC was insolvent at the time of the Asset Transaction is an

unparticularized statement in paragraph 22.4 of the Statement of Claim: The Asset Transaction
"was entered into while PEOC was insolvent…". The Statement of Claim does not provide any
particulars or state any basis for the allegation.
64.

Instead, the Statement of Claim alleges that prior to the Asset Transaction, PEOC had

no assets or liabilities:
(a)

paragraph 12 addresses PEOC's assets: "Prior to the Asset Transaction… PEOC,
had functioned solely as trustee for POT and had no material assets or
operations;" 73 and

(b)

there is no allegation that PEOC had liabilities at the time of the Asset
Transaction. The Statement of Claim appears to suggest only that PEOC acquired

73

Statement of Claim at para. 12.
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liabilities (taxes and ARO) as a result of the Asset Transaction. For example,
paragraph 20: 74
20. As a result of the Transactions generally and the Asset Transaction in
particular: …

65.

20.2:

PEOC was liable for, but unable to pay, the municipal property
taxes with respect to the Goodyear Assets pursuant to the
Municipal Government Act; and

20.3:

PEOC became liable for, but unable to pay, the ARO associated
with the Goodyear Assets;…

As such, the allegations that PEOC was insolvent at the time of the Asset Transaction

disclose no reasonable claim. As alleged, PEOC had no assets or liabilities at the time of the
Asset Transaction.
(c)
66.

PEOC was not rendered insolvent by the Asset Transaction

The Trustee alleges in paragraphs 14, 20 and 22 of the Statement of Claim that PEOC

acquired assets with associated ARO and municipal property taxes that rendered it insolvent.
67.

Justice Nixon determined that the Statement of Claim alleges no significant liabilities

other than the ARO:
[230]
In this case, the Trustee SOC refers to the fact that the ARO was
significant when the Goodyear Assets were acquired by PEOC in the Asset
Transaction. It refers to no other "significant" liability.
[231]
I infer from the content of the Trustee SOC that the only significant
liability in PEOC is the ARO associated with the Goodyear Assets. This inference is
reinforced by the additional statement in the Trustee SOC which reiterated that
the Goodyear Assets were "high liability" assets. 75

68.

As set out above, the assumption that the ARO associated with the Goodyear Assets was

a liability is wrong, incapable of proof and bound to fail.

74
75

Statement of Claim at para. 20.
Reasons at paras. 230-231 [Tab 1].
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69.

The Statement of Claim does not allege an amount of municipal property taxes

associated with the Goodyear Assets for which PEOC became liable as a result of the Asset
Transaction. 76
70.

Therefore, the allegation that, as a result of the Asset Transaction, PEOC was rendered

insolvent is wrong, incapable of proof and bound to fail.
(d)
71.

Conclusion on application to strike regarding insolvency

On this basis alone, the Statement of Claim discloses no reasonable claim and should be

struck. If the Court accepts this submission, it is unnecessary to consider the additional
submissions in this Brief.
2.

The BIA Claim discloses no genuine issue for trial regarding insolvency and
should be dismissed under Rule 7.3
(a)

72.

PEOC was not insolvent at the time of the Asset Transaction

The Trustee's own evidence contradicts its argument that PEOC was insolvent at the

time of the Asset Transaction.
73.

The Darby Affidavit reiterated the allegation 77 that PEOC had no assets or operations

prior to the Asset Transaction: "Its sole function, until it was replaced by POC, was to act as
trustee for POT. Until October 1, 2016, Sequoia [PEOC] had no material assets or operations." 78
But then Mr. Darby speculates that PEOC was insolvent at the time of the Asset Transaction
because—while PEOC had no assets—it nonetheless "may" have been liable for the municipal
property taxes associated with the Goodyear Assets: "It had no assets or operations and may
have been insolvent, if it was personally liable to pay the municipal property tax obligations
associated with the assets it held as trustee for POT." 79 But seemingly to contradict this, he

See Reasons at paras. 118, 205, 206 and 209 ("The Trustee SOC… is focused on the ARO and
unidentified municipalities") [Tab 1].
77
Statement of Claim at para. 12.
78
Darby Affidavit at para. 7.
79
Darby Affidavit at para. 45.
76
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then states: "As a result of the Asset Transaction, PEOC became liable for the municipal
property taxes with respect to the Goodyear Assets." 80
74.

Justice Nixon asked counsel in writing:
Do all parties agree that PEOC was solvent as at the end of business on
September, 2016? If not please direct the Court to the evidence that supports a
contrary conclusion.

75.

Counsel for the Trustee repeated Darby's speculation, without directing the Court to any

evidence:
No. If it was personally liable for property tax on the properties it held in its own
name (as trustee, on behalf of POT), it was not solvent. 81

76.

In any event, the Trustee cannot have it both ways. At the time of the Asset

Transaction, either the Goodyear Assets and associated liabilities should be attributed to PEOC
or neither should.
77.

In summary, if the municipal property taxes associated with the Goodyear Assets are

attributed to PEOC, PEOC had what the Darby Affidavit described as a "right [as trustee] to
claim reimbursement from POT" 82 such that PEOC was not insolvent at the time of the Asset
Transaction on either a cash flow or balance sheet basis.
78.

Alternatively, if the municipal property taxes associated with the Goodyear Assets are

not attributed to PEOC, PEOC was not insolvent at the time of the Asset Transaction:
(a)

on a cash flow basis, as PEOC had no operations and therefore no obligations
that would become due; or

Darby Affidavit at para. 57.
Trustee's response to Requests from, and Questions for, the Parties dated December 17, 2018,
Question 15.
82
Darby Affidavit at para. 57; see the First Amended and Restated Trust indenture: Article 4.2(t) "to
settle and pay and satisfy out of the assets or property of the Trust Properties… any of the obligations of
the Trust, including, without limitation… (i) the amount of any… property… or other tax…" and Article
5.4(b): "… the Trustee… shall be entitled to be indemnified and saved harmless out of the Trust
Properties… in respect of… all other liabilities… taxes…".
80
81
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(b)

on a balance sheet basis, as PEOC had no assets and no associated liabilities (its
assets and liabilities on its own account and not as trustee of POT were as set
out in financial statements attached as Exhibit I to the Darby Affidavit). 83

(b)
79.

PEOC was not rendered insolvent by the Asset Transaction

The evidence that PEOC was rendered insolvent by the Asset Transaction is set out in

the Darby Affidavit:
46. Accordingly, by acquiring the Goodyear Assets which, according to PEI:
46.1.

had been cash flow negative for many years;

46.2.

represented ARO and tax liabilities of more than $130 million on
Perpetual's own records; and

46.3.

required capital for ARO and recompletion of $22.6 million over the
next three years, PEOC was immediately rendered insolvent, if it had
not already been insolvent immediately prior to acquiring the
Goodyear Assets.

47. As a result of the Asset Transaction, PEOC had no property which, at a fair
valuation, was sufficient to enable payment of all its obligations.
…
57. As a result of the Asset Transaction, PEOC became liable for the municipal
property taxes with respect to the Goodyear Assets, with no right to claim
reimbursement from POT or anyone else. As these assets were cash flow
negative, PEOC has no ability to pay the taxes.

80.

As a result of the Asset Transaction, Sequoia became an operating business. It

continued to operate and acquire other assets—through at least three other separate
transactions—for 18 months following the Asset Transaction until March 2018. 84 This included
acquiring approximately an additional 800 gas wells. 85

Darby Affidavit, Exhibit I is the financial statements of PEOC prepared at the request of 198 for 198's
due diligence review that it performed in support of the negotiation of the Transaction. These financial
statements are consistent with the financial information that PEOC prepared and filed for income tax
purposes. PEOC's balance sheet shows assets of $100 and no liabilities. PEOC's income statement shows
no revenue or expenses. This financial information is consistent with PEOC's sole purpose, prior to
completing its sale to 198, to act as trustee of POT.
84
May 2020 Schweitzer Affidavit at para. 14, Exhibit B.
85
May 2020 Schweitzer Affidavit at para. 14, Exhibit B.
83

23
81.

Sequoia later became insolvent after natural gas prices severely dropped, negatively

impacting realized revenue and cash flow. Sequoia had chosen to close out of the Gas
Marketing Contract in the summer of 2017 thereby losing the benefits of the price protection on
approximately 90% of the Goodyear Assets' production for the remaining term of the contract
through to October 2018, just as gas prices collapsed and remained low. 86 This Court has held
that where a downturn in the economy coincided with a transfer, the challenging economic
circumstances may explain the subsequent insolvency. 87
82.

Sequoia management and the Trustee have explained that Sequoia was not insolvent

until 18 months after the Asset Transaction. In a March 26, 2018 letter, Sequoia's Board of
Directors and Management provided an overview of Sequoia's business plan, which involved
lowering its operating costs through an aggressive abandonment and reclamation program. The
letter states: "From October 1, 2016 to December 31, 2017, [Sequoia] abandoned 150 wells
and received reclamation certificates for 90 wells," and "These strategies were successful and
on target through to the end of the summer of 2017," 88 demonstrating that Sequoia was able to
pay its debts as they became due. Notably, the Trustee, which is in possession of Sequoia's
books and records, has not provided any evidence regarding Sequoia's cash flows after the
closing of the Aggregate Transaction.
83.

The letter also provides an overview of the causes of Sequoia's insolvency, which

included a protracted gas price collapse in Alberta starting in the summer of 2017:
… gas had averaged $2.95/GJ over the past four years, prices collapsed to an
average of $1.32/GJ for 2017 (source for all historic prices: www.cga.ca). On
certain days in October [2017], gas traded at negative prices; producers such as
[Sequoia] paid purchasers to take the gas instead of getting paid.
…During the spring of 2018, gas prices and especially gas futures continued to
collapse…. Forecast pricing for 2019, 2020 and 2021 are also very significantly
down from forecast pricing when [Sequoia] began operations.
… Ultimately, as a result of the low price environment, [Sequoia] could not
…continue to operate without sustaining significant losses… Municipal taxes do not
scale with gas prices. 89

86
87
88
89

May 2020 Schweitzer Affidavit at para. 14.
See e.g. Indarsingh at para. 44 [Tab 5].
October 2018 Schweitzer Affidavit at para. 24, Exhibit A.
October 2018 Schweitzer Affidavit at para. 24, Exhibit A.
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84.

The Trustee's preliminary report corroborates the evidence that Sequoia became

insolvent for reasons unrelated to the Asset Transaction. After the Asset Transaction, between
October 2016 and August 2017, Sequoia acquired further assets under "key transactions" from
Husky Oil, Waldron Energy, and others when gas prices were at historic lows and thought to be
at the bottom of the commodity cycle. 90 The report further states:
Based on materials reviewed by the Trustee, for the period October 1, 2016 to
December 31, 2017, [Sequoia] abandoned approximately 150 wells and received
reclamation certificates for approximately 90 wells. This ranked [Sequoia] fifth in
the province for number of properties abandoned and reclaimed…
Former management of [Sequoia] has advised the Trustee that [Sequoia]'s
strategies appeared to be successful until around August, 2017, when gas prices in
Alberta began to decline significantly. Gas price depression has continued through
the spring of 2018 and forecasted prices for summer 2018 remain low. …
Former management of [Sequoia] asserts that because of this low price
environment, [Sequoia] could not complete its abandonment program or continue
to operate without sustaining significant cash losses. 91

85.

If further evidence of Sequoia's solvency following the Asset Transaction is required, the

evidence is that PEOC was able to pay, and did pay, its 2016 municipal property taxes. The
Rose Affidavit states that the taxes to be paid by PEOC in the fourth quarter of 2016 were offset
by expenses prepaid by POT:
68 The provisions detailed above had the combined effect of assuring 198 that
PEOC would be acquired without any debts at the time of closing, with the
exception of certain amounts expected to be paid in the fourth quarter of 2016
with respect to municipal property taxes that were identified on Schedule I to the
Share Purchase Agreement and materially offset by prepaid expenses relating to
periods after closing and deferred payment obligations to Perpetual related to
recovery of the Crown royalty deposit and Crown royalty credit. 92

86.

Three municipalities voluntarily entered into agreements with Sequoia after the closing

of the Aggregate Transaction that the 2016 municipal property taxes could be paid without
penalty in multiple payments over an extended period. 93 The first installments in these payment

90
91
92
93

October 2018 Schweitzer Affidavit, Exhibit B.
October 2018 Schweitzer Affidavit, Exhibit B.
Rose Affidavit at para. 68.
Rose Affidavit at paras. 70-71; see e.g. Exhibits AA-BB.
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plans were paid in 2016, with further installments not due until 2017 94—when Sequoia
experienced a severe change in economic conditions.
87.

The Goodyear Assets were not forecasted to be cash flow negative following the

Aggregate Transaction: 95
(a)

on the revenue side, PEOC had existing production of approximately 35 MMcf/d
from the Goodyear Assets, 96 and owned the Gas Marketing Contract, providing
PEOC with a minimum gas price of $2.58/GJ on approximately 90% of
production from the Goodyear Assets from October 1, 2016 to October 31,
2018; 97 and

(b)

on the cost side, Sequoia's new management implemented a new operating
model, having negotiated in the Aggregate Transaction a sustainable cost
structure, which significantly reduced labour costs and other operating costs.98
Investments in abandonment and reclamation activities were forecast to further
reduce operating costs (while recompletions would increase production and
therefore revenue). 99 The Aggregate Transaction itself lowered PEOC's G&A
costs, with Perpetual Energy subleasing to PEOC 15,300 square feet of office
space without an obligation to pay rent or operating costs until March 31,
2018, 100 as well as PEOC hiring a reduced group of field and office employees
and in-house abandonment and reclamation equipment and processes (Perpetual
having paid all severance obligations for employees). 101

88.

Regarding the balance sheet test: the value of PEOC's assets exceeded its liabilities by

at least $4,109,391 (the difference between the positive value of the Goodyear Assets of

Rose Affidavit at para. 71(a)-(b), Exhibits AA-BB.
Darby Affidavit, Exhibit C (p. 13).
96
Rose Affidavit at para. 19.
97
May 2020 Schweitzer Affidavit at para. 12(c); Rose Affidavit at paras. 21, 34, 39(e), 42, 43(c)(i), 48(d),
49 and Exhibit I.
98
Rose Affidavit at para. 39(b) and (e), Exhibits E and X.
99
Darby Affidavit, Exhibit C; Rose Affidavit, Exhibit AA; October 2018 Schweitzer Affidavit, Exhibits A-B.
100
Rose Affidavit at para. 43(c)(ii).
101
Rose Affidavit at paras. 39(d), 43(c)(iv) and Exhibit H (being the Share Purchase Agreement, sections
5.3(y), 12.1(o), 12.2(h)).
94
95
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$5,670,200 and the associated municipal property taxes of at most $1,560,809). The Reasons
set this out clearly:
[368]
My conclusion is supported by the financial component of the "Value and
Consideration" in respect of the Asset Transaction. That financial result is as
follows (see the "Post-R edw ater " column): 102

Alleged Value of Consideration Received

Trustee SOC

Post-R edw ater

$5,670,200

$5,670,200

Trustee Estimate of Liabilities Assumed:
•

ARO abandonment costs

98,855,218

NIL

•

ARO reclamation costs

93,272,056

NIL

•

ARO Facilities

26,831,000

NIL

Alleged Aggregate ARO

218,958,274

NIL

Alleged Aggregate Property Taxes

10,047,744

1,560,809

Sub-Total

229,006,018

1,560,809

(5,765,018)

NIL

223,241,000

1,560,809

($217,570,800)

$4,109,391

Reconciling Adjustment
Alleged Aggregate Liabilities
Net Asset (Deficit)

89.

As Justice Nixon stated in the Reasons:
[369]
In effect, the decision in Redwater extinguishes the Trustee’s assertion
that the Asset Transaction resulted in a significant net deficit. 103

90.

Just as Justice Nixon held that Redwater extinguishes the Trustee's Public Policy Claim

and the Director Claim, 104 it also extinguishes the Trustee's BIA Claim. 105

Reasons at para. 368 [Tab 1].
Reasons at para. 369 [Tab 1].
104
Reasons at paras. 281 and 370 [Tab 1].
105
Reasons at para. 110 ("While there were good practical reasons for the Perpetual Energy Defendants
to confine the BIA Claim to the arm's length issue, I note for the record, without deciding the point, that
my findings below in respect of the Oppression Claim may have caused me to arrive at a different
conclusion in respect of the BIA claim if I had not been restricted to addressing the arm's length issue.")
[Tab 1].
102
103
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91.

It is also noteworthy that PEOC had other prepaid expenses and Crown royalty deposits

and credits as a result of the Asset Transaction, 106 plus a payment from POT of $134,022.107
PEOC also owned the Gas Marketing Contract on October 1, 2016 with a cost to POT of $12.9
million, 108 and an office sublease of 15,300 square feet without any obligation to pay rent or
operating costs until March 31, 2018. 109
(c)
92.

Conclusion on application for summary dismissal regarding insolvency

There is no genuine issue requiring a trial. No trial is required to determine whether

PEOC was insolvent at the time of or was rendered insolvent by the Asset Transaction. A fair
and just determination can be made on the merits on a summary dismissal application.
93.

Here, summary dismissal allows the judge to make the necessary findings of fact, apply

the law to the facts, and is a proportionate, more expeditious and less expensive means to
achieve a just result.
V.

RELIEF SOUGHT

94.

The Perpetual Energy Defendants seek an order:
(a)

striking the Statement of Claim;

(b)

summarily dismissing the Statement of Claim;

(c)

costs of this application and this Action against PwC in its personal capacity, or
alternatively PwC in its capacity as trustee in bankruptcy of Sequoia, on a full
indemnity basis or on such scale as this Honourable Court determines to be just;
and

Rose Affidavit, Exhibit H (Schedule I to the Share Purchase Agreement).
Rose Affidavit at para. 48(a).
108
May 2020 Schweitzer Affidavit at paras. 12(c) and 18; Rose Affidavit at paras. 21, 39(e), 42, 43(c)(i),
48(c) and 49; Reasons at para. 332 [Tab 1].
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Rose Affidavit at para. 43(c)(ii).
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(d)

such further and other relief as the Court deems appropriate.

July 8, 2020
RESPECTFULLY SUBMITTED.
BURNET, DUCKWORTH & PALMER LLP

Per:

D.J. McDonald, Q.C. / Paul G. Chiswell
Counsel for the Perpetual Energy Defendants
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R. (W.) v. Alberta (Attorney General) (2006), 2006 ABCA 219, 2006 CarswellAlta 891, 62 Alta. L.R. (4th) 6, 377 W.A.C.
91, 391 A.R. 91, 32 C.P.C. (6th) 206 (Alta. C.A.) — referred to
R. v. Saskatchewan Wheat Pool (1983), [1983] 1 S.C.R. 205, (sub nom. Saskatchewan Wheat Pool v. Canada) 45 N.R.
425, (sub nom. Canada v. Saskatchewan Wheat Pool) [1983] 3 W.W.R. 97, (sub nom. Canada v. Saskatchewan Wheat
Pool) 23 C.C.L.T. 121, (sub nom. Canada v. Saskatchewan Wheat Pool) 143 D.L.R. (3d) 9, 1983 CarswellNat 92, 1983
CarswellNat 521 (S.C.C.) — referred to
Read v. Brown (1888), 22 Q.B.D. 128, 58 L.J.Q.B. 120, 5 T.L.R. 97 (Eng. Q.B.) — referred to
Rodaro v. Royal Bank (2002), 2002 CarswellOnt 1047, 22 B.L.R. (3d) 274, 157 O.A.C. 203, 49 R.P.R. (3d) 227, 59 O.R.
(3d) 74, [2002] O.T.C. 442 (Ont. C.A.) — referred to
Rogers v. Bank of Montreal (1985), 64 B.C.L.R. 63, [1985] 5 W.W.R. 193, 30 B.L.R. 41, 1985 CarswellBC 176 (B.C.
S.C.) — referred to
Royal Trust Corp. of Canada v. Hordo (1993), 10 B.L.R. (2d) 86, 1993 CarswellOnt 147 (Ont. Gen. Div. [Commercial
List]) — referred to
Shiels v. Telus Communications Inc. (2003), 2003 ABQB 53, 2003 CarswellAlta 98, 35 C.C.P.B. 140, [2003] 5 W.W.R.
576, 12 Alta. L.R. (4th) 251, 12 Alta. L.R. (4th) 250 (Alta. Q.B.) — referred to
Sidmay Ltd. v. Wehttam Investments Ltd. (1967), [1967] 1 O.R. 508, 61 D.L.R. (2d) 358, 1967 CarswellOnt 235 (Ont.
C.A.) — referred to
Stefanyk v. Sobeys Capital Incorporated (2018), 2018 ABCA 125, 2018 CarswellAlta 587, [2018] 5 W.W.R. 654, 67 Alta.
L.R. (6th) 215 (Alta. C.A.) — referred to
Still v. Minister of National Revenue (1997), 221 N.R. 127, (sub nom. Still v. M.N.R.) 154 D.L.R. (4th) 229, 98 C.L.L.C.
240-001, [1998] 1 F.C. 549, 1997 CarswellNat 2193, 1997 CarswellNat 2702 (Fed. C.A.) — referred to
Swan City Taekwon-Do Club v. Podolchyk (2017), 2017 ABPC 244, 2017 CarswellAlta 1820 (Alta. Prov. Ct.) — referred to
Tongue v. Vencap Equities Alberta Ltd. (1994), 17 Alta. L.R. (3d) 103, 5 C.C.L.S. 141, [1994] 5 W.W.R. 674, 14 B.L.R.
(2d) 50, 148 A.R. 321, 1994 CarswellAlta 35 (Alta. Q.B.) — referred to
Tongue v. Vencap Equities Alberta Ltd. (1996), 39 Alta. L.R. (3d) 29, [1996] 6 W.W.R. 761, 184 A.R. 368, 122 W.A.C.
368, 1996 CarswellAlta 384, 1996 ABCA 208 (Alta. C.A.) — referred to
Topgro Greenhouses Ltd. v. Houweling (2006), 2006 BCCA 183, 2006 CarswellBC 908, 17 B.L.R. (4th) 14, 53 B.C.L.R.
(4th) 310, 225 B.C.A.C. 17, 371 W.A.C. 17 (B.C. C.A.) — referred to
Topgro Greenhouses Ltd. v. Houweling (2006), 2006 CarswellBC 2276, 2006 CarswellBC 2277, 359 N.R. 392 (note), 240
B.C.A.C. 318 (note), 398 W.A.C. 318 (note) (S.C.C.) — referred to
Tsaoussis (Litigation Guardian of) v. Baetz (1998), 1998 CarswellOnt 3409, (sub nom. Tsaoussis v. Baetz) 112 O.A.C. 78,
165 D.L.R. (4th) 268, 41 O.R. (3d) 257, 27 C.P.C. (4th) 223, 68 O.T.C. 239 (Ont. C.A.) — referred to
Tsaoussis (Litigation Guardian of) v. Baetz (1999), 236 N.R. 189 (note), (sub nom. Tsaoussis v. Baetz) 122 O.A.C. 199
(note), [1999] 1 S.C.R. xiv (note) (S.C.C.) — referred to
Weir-Jones Technical Services Incorporated v. Purolator Courier Ltd. (2019), 2019 ABCA 49, 2019 CarswellAlta 204, 32
C.P.C. (8th) 247, [2019] 6 W.W.R. 567, 86 Alta. L.R. (6th) 240 (Alta. C.A.) — referred to
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Wenzel v. Nenshi (2015), 2015 ABQB 788, 2015 CarswellAlta 2320, 81 C.P.C. (7th) 408, 32 Alta. L.R. (6th) 131 (Alta.
Q.B.) — referred to
Windsor v. Canadian Pacific Railway (2014), 2014 ABCA 108, 2014 CarswellAlta 395, [2014] 5 W.W.R. 733, 94 Alta.
L.R. (5th) 301, 371 D.L.R. (4th) 339, 56 C.P.C. (7th) 107, (sub nom. Windsor v. Canadian Pacific Railway Ltd.) 572 A.R.
317, (sub nom. Windsor v. Canadian Pacific Railway Ltd.) 609 W.A.C. 317 (Alta. C.A.) — referred to
Wood Buffalo Housing & Development Corp. v. Flett (2014), 2014 ABQB 537, 2014 CarswellAlta 1532, 58 C.P.C. (7th)
330, 596 A.R. 180 (Alta. Q.B.) — referred to
Young v. Borzoni (2007), 2007 BCCA 16, 2007 CarswellBC 119, 64 B.C.L.R. (4th) 157, 235 B.C.A.C. 220, 388 W.A.C.
220, 277 D.L.R. (4th) 685 (B.C. C.A.) — referred to
460635 Ontario Ltd. v. 1002953 Ontario Inc. (1999), 1999 CarswellOnt 3428, 127 O.A.C. 48 (Ont. C.A.) — referred to
677960 Alberta Ltd. v. Petrokazakhstan Inc. (2013), 2013 ABQB 47, 2013 CarswellAlta 120, 100 C.B.R. (5th) 212, [2013]
7 W.W.R. 163, 78 Alta. L.R. (5th) 317, 555 A.R. 128 (Alta. Q.B.) — referred to
Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to
s. 4 — considered
s. 4(5) — considered
s. 96 — considered
s. 96(1) — considered
s. 96(1)(a) — considered
s. 96(1)(b) — considered
Business Corporations Act, R.S.A. 2000, c. B-9
Generally — referred to
Pt. 19 — considered
s. 122(3) — considered
s. 239 — considered
s. 239(b) — considered
s. 239(b)(iii) — considered
s. 239(b)(iii)(B) — considered
s. 239(b)(iv) — considered
s. 242 — considered
Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.)
Generally — referred to
Municipal Government Act, R.S.A. 2000, c. M-26
Generally — referred to
Oil and Gas Conservation Act, R.S.A. 2000, c. O-6
Generally — referred to
Rules considered:
Alberta Rules of Court, Alta. Reg. 124/2010
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Generally — referred to
R. 3.68 — considered
R. 3.68(1)(a) — considered
R. 3.68(2)(b) — considered
R. 3.68(3) — considered
R. 7.3 — considered
R. 7.3(1)(b) — considered
R. 13.6(3)(e) — considered
R. 13.8(1)(b) — considered
Supreme Court Civil Rules, B.C. Reg. 168/2009
R. 9-5(1) — considered
D.B. Nixon J.:
I. Introduction
1 A summary of my decision in this case was given orally on Thursday, August 15, 2019 from the bench. I advised the parties
that I would be issuing written reasons. The detailed reasons and conclusions are provided below. If there are any discrepancies
between the brief oral reasons provided and this written decision, this written decision takes precedence.
2 The Applicant, PriceWaterhouseCoopers Inc, is the trustee in bankruptcy (the "Trustee" or "PWC") of the Estate of Sequoia
Resources Corp ("Sequoia Resources"). Sequoia Resources was formerly known as Perpetual Energy Operating Corp ("PEOC").
3 The Trustee commenced an action by way of a Statement of Claim (the "Trustee SOC"). The Trustee seeks an order declaring
a particular sale of assets (the "Asset Transaction") void as against the Trustee. Alternatively, the Trustee seeks judgment for
an amount not less than $217,570,800 based on the application of section 96(1) of the Bankruptcy and Insolvency Act, RSC
1985, c B-3 [BIA].
4 The Defendants to the Trustee SOC are Perpetual Energy Inc ("Perpetual Energy"), Perpetual Operating Trust ("POT") and
Perpetual Operating Corp ("POC") (collectively, the "Perpetual Energy Defendants") and Ms. Susan Riddell Rose ("Ms. Rose").
II. Issues
5

I have framed the issues as follows.
A. Was the Asset Transaction an arm's length transfer for purposes of section 96(1) of the BIA (the "BIA Claim")?
B. Is the Trustee a "complainant" that is entitled to bring an oppression claim under section 242 of the Alberta Business
Corporations Act, RSA 2000, c B-9 [ABCA] (the "Oppression Claim")?
C. Should the claim by the Trustee for relief on the grounds of public policy, statutory illegality, and equitable rescission
be struck (the "Public Policy Claim")?
D. Is the release a complete bar to the claims against Ms. Rose (the "Release Issue")?
E. Did Ms. Rose breach her fiduciary duty and duty of care owed to PEOC by approving the Asset Transaction ("Director
Claim")?
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III. Facts
6

Perpetual Energy is a public company. It holds all of the shares in PEOC, and is the sole beneficiary of the POT.

7
Ms. Rose was a director and shareholder of Perpetual Energy. Prior to October 1, 2016, she was also the sole director
of PEOC.
8
PEOC was the trustee of POT until October 1, 2016. Prior to that date, PEOC had no assets or operations, and existed
solely to act as the trustee for POT.
9 POT held a beneficial interest in various oil and gas properties and related assets (the "Trust Assets"). A subset of the Trust
Assets included a large number of gas wells as well as certain other properties in Alberta identified for disposition (collectively,
the "Goodyear Assets").
10

In its capacity as trustee for POT, PEOC held the legal interests and licenses for the Goodyear Assets.

11 During the first six months of 2016, Perpetual Energy decided to sell the Goodyear Assets. It solicited over ten potential
third party buyers in respect of the Goodyear Assets.
12
Confidentiality agreements were entered into with four parties concerning the Goodyear Assets. Those confidentiality
agreements permitted the third parties to conduct due diligence, and review the information in the data room established by
Perpetual Energy.
13
Perpetual Energy provided multiple presentations to prospective purchasers. These presentations included: (i) the
analysis of recently implemented operating models; (ii) a system of abandonment and reclamation activities and results; and
(iii) workover, recompletion and drilling opportunities with respect to the Goodyear Assets.
14 Perpetual Energy and Kailas Capital Corp ("Kailas Capital") entered into a letter of intent dated July 7, 2016 (the "Kailas
LOI"). The Kailas LOI was non-binding, and was issued by Kailas Capital to Perpetual Energy. Kailas Capital incorporated
1986114 Alberta Inc ("198Co") to effect its business strategy.
15
The Kailas LOI informed Perpetual Energy that Kailas Capital had participated in numerous successful transactions in
Canada over the past 12 months, and that it managed producing energy assets in Canada.
16 The Kailas LOI also stated that Kailas Capital desired to minimize commodity price risk. Consistent with that expressed
desire, the Kailas LOI stipulated that concurrent with the signing of the "Definitive Agreement", Perpetual Energy would enter
into commodity price risk management contract to secure price protection (the "Gas Marketing Contract").
17
The sale of the Goodyear Assets from Perpetual Energy to Kailas Capital was effected though the following steps
(collectively, the "Aggregate Transaction"):
(a) POT sold its beneficial interest in the Goodyear Assets to PEOC in the Asset Transaction. This step was effected through
an asset purchase agreement dated October 1, 2016 (the "Asset Purchase Agreement"). The Asset Purchase Agreement
caused the legal and beneficial interest in the Goodyear Assets to be combined in PEOC.
(b) Except for a 1% interest in the legal title to four East Edson wells (the "Retained Assets"), PEOC transferred legal title
to all the remaining POT assets to POC. This transaction was effected because POC was the new trustee for POT.
(c) Perpetual Energy sold all of the shares in PEOC to 198Co (the "Share Transaction"). The Share Transaction was effected
through a share purchase and sale agreement dated September 26, 2016 (the "Share Purchase Agreement").
(d) Rose resigned as the sole director of PEOC.
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(e) PEOC changed its name to "Sequoia Resources Corp" ("Sequoia Resources").
(f) POC requested the transfer of the Retained Assets.
18 The Aggregate Transaction was completed on October 1, 2016. In the course of the Aggregate Transaction, the "Resignation
& Mutual Release" was negotiated and signed by the parties (the "Release").
19 During the 17 months following the Aggregate Transaction, Sequoia Resources (formerly PEOC) operated the Goodyear
Assets. In a public letter to its stakeholders issued in March 2018, Sequoia Resources reported that during the first 11 months
of operations after October 1, 2016, the corporation steadily increase its production and reduced its overall environmental
liabilities. In that same letter, Sequoia Resources also reported that it ranked fifth in the Province of Alberta in terms of
reclamation certificates received for the period October 1, 2016 to December 31, 2017.
20
On March 23, 2018, PWC was appointed the Trustee in Bankruptcy of PEOC, being the date on which the corporation
assigned itself into bankruptcy.
IV. The Pleadings
21
The Trustee filed the Trustee SOC on August 2, 2018. On that same date, the Trustee filed an application for relief (the
"Trustee Application") and the affidavit of Mr. Paul J. Darby (the "Darby Affidavit"). The relief sought in the Trustee Application
paralleled the relief sought in the Trustee SOC.
22 The claims in the Trustee SOC are grounded on four approaches: (i) An alleged transfer at undervalue, which the Trustee
asserts violated section 96 of the BIA. This is the BIA Claim. (ii) The alleged application of the oppression provisions of the
ABCA. This is the Oppression Claim. (iii) An alleged violation of public policy, statutory illegality and equitable grounds. This
is the Public Policy Claim. (iv) An alleged breach by Ms. Rose of her duties as the sole director of PEOC at the time of the
Asset Transaction. This is a combination of the Release Issue and the Director Claim described above (collectively, the "Breach
Claim").
23
The Defendants filed two separate Statements of Defence. One Statement of Defence was filed by the Perpetual Energy
Defendants. The other Statement of Defence was filed by Ms. Rose.
24
The Defendants also filed four applications (collectively, the "Defendants' Applications"), two of which were "Stay
Applications". The other two were "Summary Dismissal and Strike Applications" (collectively, the "Summary Dismissal
Applications").
V. Remedies Sought by the Defendants
25
The parties agreed that the Summary Dismissal Applications filed by the Defendants would be heard before the Trustee
Application. Concerning the Stay Applications filed by the Defendants, they were to be addressed only if any of the Trustee's
claims survived the Summary Dismissal Applications.
26
The Defendants seek remedies under two different provisions of the Alberta Rules of Court, AR 124/2010 (the "Rule"
or "Rules"). In numerical sequence, those provisions are as follows.
a. Pursuant to Rule 3.68, the Defendants seek to strike various claims made by the Trustee.
b. Pursuant to Rule 7.3, the Defendants seek to summarily dismiss various claims made by the Trustee.
27 I first review the law concerning the striking of pleadings, including the limits of Rule 3.68(3), followed by a review of the
current state of the law concerning summary dismissals. This is necessary because of the recent judicial developments emanating
from Weir-Jones Technical Services Incorporated v. Purolator Courier Ltd., 2019 ABCA 49 (Alta. C.A.) [Weir-Jones].
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A. Striking Pleadings
1. Background
28
Striking claims that disclose no reasonable prospect of success is a valuable housekeeping measure. Striking claims in
appropriate circumstances is essential to effective and fair litigation. It unclutters proceedings and weeds out hopeless claims. It
also provides claims that have some chance of success a better opportunity to go on to trial on a timely basis: Knight v. Imperial
Tobacco Canada Ltd., 2011 SCC 42 (S.C.C.) at paras 19 and 20 [Knight].
29
Striking claims is also consistent with the underlying philosophy of the Rules. That philosophy is to identify the real
issues, and to facilitate the quickest means of resolving a claim at the least expense: Grenon v. Canada Revenue Agency, 2017
ABCA 96 (Alta. C.A.) at para 7 [Grenon].
30 In summary, striking claims promotes litigation efficiency, reduces time and cost, and contributes to justice by permitting
all stakeholders to focus on the serious claims: Knight at para 20. Notwithstanding the attractiveness of Rule 3.68, it is applied
sparingly. It is often misused to strike out claims that are only probably bad, but not certainly bad: William A Stevenson &
Jean E Côté, Alberta Civil Procedure Handbook, 2019 ed by Jean E Côté, F F Slatter & Vivian Stevenson (Edmonton: Juriliber,
2019) vol 1 [Stevenson & Côté 2019] at 3-123.
2. The Law
31
The Rules provide that a claim or part of a claim may be struck if it discloses no reasonable claim: r 3.68. The relevant
provisions of the Rules read as follows:
Court Options to Deal With Significant Deficiencies
3.68(1) If the circumstances warrant and a condition under subrule (2) applies, the Court may order one or more of the
following:
(a) that all or any part of a claim or defence be struck out;
(b) that a commencement document or pleading be amended or set aside;
(c) that judgment or an order be entered;
(d) that an action, an application or a proceeding be stayed.
(2) The conditions for the order are one or more of the following: ...
(b) a commencement document or pleading discloses no reasonable claim or defence to a claim; ...
(3) No evidence may be submitted on an application made on the basis of the condition set out in subrule (2)(b).
32
When considering an application under Rule 3.68(2)(b), "the Court must accept the allegations of fact as true expect to
the extent the allegations are based on assumptions or speculations or where they are patently ridiculous or incapable of proof":
Grenon at para 6. In other words, the decision must be based only on (i) the facts alleged in the commencement document, which
must be assumed to be true for the purpose of disposing of the application; and (ii) the applicable statutory and common law:
HOOPP Realty Inc. v. Guarantee Co. of North America, 2015 ABCA 336 (Alta. C.A.) [HOOPP Realty] at para 25, Wakeling
JA, concurring.
33

In the course of assessing the application of Rule 3.68(3), the following judicial guidelines should be considered:
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a. A Chambers Judge may consider "the content of any document referred to in a statement of claim because it is part of
the statement of claim": HOOPP Realty at footnote 5, Wakeling JA, concurring.
b. A Chambers Judge "must ask whether the assumed facts and the state of the existing law or potential changes in the
law considered together lead to the conclusion that the plaintiff's prospects of success are extremely low": HOOPP Realty
at footnote 8, Wakeling JA, concurring.
c. A Chambers Judge may consider "the underlying litigation context of a claim, even one which does not give rise to a
novel cause of action": HOOPP Realty at para 19. On this particular point, the majority in HOOPP Realty suggest that the
Court may go "outside the contents of the Amended Statement of Claim", albeit short of evidence. The debate in HOOPP
Realty was whether it was open to the chambers judge to consider the fact that the principal debtor in another case had been
released from its obligations to HOOPP, as had been confirmed in 2014 ABCA 20 (Alta. C.A.). At footnote 4, Wakeling
JA is more categoric, and states that "[n]o other facts may be introduced by way of affidavits or judicial notice".
d. A Chambers Judge may consider a range of factors when considering the test for striking pleadings: NEP Canada ULC
v. MEC OP LLC, 2014 ABCA 140 (Alta. C.A.) at para 16. The factors that can be considered include the clarity of the
factual pleadings and the case law.
34
The rule that the material facts in a statement of claim must be taken as true for the purpose of determining whether it
discloses a reasonable cause of action is not absolute. Judicial comments in this regard are as follows:
a. The Supreme Court of Canada has stated that the rule that the material facts in a statement of claim must be taken as true
for the purpose of determining whether it discloses a reasonable cause of action does not require that allegations based on
assumptions and speculations be taken as true: Operation Dismantle Inc. v. R., [1985] 1 S.C.R. 441 (S.C.C.) at para 27.
The Supreme Court in that case went on to state that "[t]he very nature of such an allegation is that it cannot be proven to
be true by the adduction of evidence. It would, therefore, be improper to accept that such an allegation is true. No violence
is done to the rule where allegations, incapable of proof, are not taken as proven": Operation Dismantle at para 27.
b. The Court of Queen's Bench of Alberta has stated that types of "[a]llegations that are not assumed to be true include
those based purely on assumptions and speculation and those that are incapable of proof": PR Construction Ltd v. Colony
Management Inc, 2017 ABQB 600 (Alta. Q.B.) at para 29.
c. In the context of considering Rule 9-5(1) of the B.C. Supreme Court Civil Rules (which parallels Rule 3.68), the Supreme
Court in that province stated that when determining "... whether it is plain and obvious the statement of claim does not
disclose a reasonable cause of action ..., facts are considered true; assumptions and speculations are not": McGregor v.
Holyrood Manor, 2014 BCSC 679 (B.C. S.C.) at para 10; see also Honborg v. Private Career Training Institutions Agency,
2015 BCSC 965 (B.C. S.C.) at para 32; Dempsey v. Envision Credit Union, 2006 BCSC 750 (B.C. S.C.) at para 7; and
McDaniel v. McDaniel, 2009 BCCA 53 (B.C. C.A.) at para 22.
d. Courts have expressed the need for caution on this point. For example, the B.C. Court of Appeal has stated that great
caution must be taken in relying on Operation Dismantle as a "general authority" that allegations in pleadings should
be weighed as to their truth in proceedings of this kind: Young v. Borzoni, 2007 BCCA 16 (B.C. C.A.) at para 30.
Notwithstanding that caution, the B.C. Court of Appeal went on to state that its consideration of the authorities led it "... to
the conclusion that it is not fundamentally wrong to look behind the allegations in some cases": Borzoni at para 30. It drew
this inference "...from the statement of Estey J in Operation Dismantle that the 'rule ... does not require that allegations
based on assumptions and speculation be taken as true. ... No violence is done to the rule where allegations, incapable of
proof, are not taken as proven'": Borzoni at para 30.
e. This entitlement to look behind the allegations was also endorsed in a 1985 BC Supreme Court decision, where the
following comment was made - "the process ... of subjecting the allegations in the pleadings to sceptical analysis in order to

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

11

PricewaterhouseCoopers Inc v. Perpetual Energy Inc, 2020 ABQB 6, 2020 CarswellAlta 62
2020 ABQB 6, 2020 CarswellAlta 62

determine their true character, I consider that to have been an entirely appropriate procedure": Rogers v. Bank of Montreal
(1985), 64 B.C.L.R. 63 (B.C. S.C.) at 192.
f. The Court of Queen's Bench of Alberta has also stated that an exception exists where the facts pleaded are absurd, highly
implausible or are considered bald allegations: Arabi v. Alberta, 2014 ABQB 295 (Alta. Q.B.) at paras 72-75.
35 Another instructive comment is from Master Schlosser. In his view, HOOPP Realty confirms that there is no simple bright
line for the material that can be used in support of an application to strike under Rule 3.68(2)(b): McDonald & Bychkowski Ltd.
v. Lougheed, 2015 ABQB 792 (Alta. Q.B.) at para 15. Materials are to be considered on a case-by-case basis. After considering
the matter, Master Schlosser determined that the pleadings from another action (the Bhasin v. Hrynew [2011 CarswellAlta 1905
(Alta. Q.B.)] pleadings) fall into the category of acceptable materials permitted by HOOPP Realty because the subject pleadings
were not in the nature of evidence: McDonald at para 15.
36
In summary, the judicial guidelines indicate that it is appropriate to consider the circumstances, litigation history and
allegations in a particular case, and to subject assumptions and speculations to skeptical analysis: Borzoni at para 31. In contrast
to facts, assumptions and speculations are not considered true. That said, seldom will a party seek to strike a pleading based on
a fatal flaw in the pleading pursuant to Rule 3.68; rather, an application for summary judgment may proceed instead. However,
if there is an abuse of process or no cause of action, Rule 3.68 may apply and is often used.
B. Summary Judgment
1. Background
37
Summary judgment applications are a valid means to adjudicate and resolve legal disputes: Hryniak v. Mauldin, 2014
SCC 7 (S.C.C.) [Hryniak] at para 36. The Supreme Court of Canada has directed that summary judgment motions be used more
robustly by the courts because they are a less expensive, more expeditious way to determine actions: Hryniak at paras 4 and 67.
38 The Alberta Court of Appeal has further directed that Courts in this province may summarily dismiss a case where there
is no genuine issue requiring a trial. In particular, no trial is required where a judge is able to reach a fair and just determination
on the merits of a motion for summary dismissal: Windsor v. Canadian Pacific Railway, 2014 ABCA 108 (Alta. C.A.) at para
13. This will be the case when the process:
a. allows the judge to make the necessary findings of fact;
b. allows the judge to apply the law to the facts; and
c. is a proportionate, more expeditious and less expensive means to achieve a just result.
(see Hryniak at para 49)
2. The Law
39

Summary dismissal applications are permitted under Rule 7.3. That Rule reads as follows:
7.3(1) A party may apply to the Court for summary judgment in respect of all or part of a claim on one or more of the
following grounds:
a) there is no defence to a claim or part of it;
b) there is no merit to a claim or part of it;
c) the only real issue is the amount to be awarded.
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40
For purposes of this case, the relevant provision is Rule 7.3(1)(b). For the Defendants to be successful under that Rule,
they need to establish that there is no merit to the particular claim or part of it.
41
While the persuasive burden is initially on the applicant, once that burden is satisfied the persuasive burden shifts to the
respondent: Wood Buffalo Housing & Development Corp. v. Flett, 2014 ABQB 537 (Alta. Q.B.) at para 33.
42
As a matter of process, parties to a summary dismissal application are expected to put their "best foot forward". That
being the case, gaps in the record will not necessarily prevent summary disposition: Stefanyk v. Sobeys Capital Incorporated,
2018 ABCA 125 (Alta. C.A.) at para 12.
43
In recent years, the Alberta Court of Appeal had applied two different tests concerning the level of proof necessary to
succeed on a summary dismissal application. That Court recently addressed this rift and clearly set out the applicable test in
Weir-Jones Technical Services Incorporated v. Purolator Courier Ltd., 2019 ABCA 49 (Alta. C.A.) [Weir-Jones]. The Alberta
Court of Appeal also outlined how Rule 7.3(1)(b) was to be applied to determine whether there is no merit to a claim or part of it.
44
In addressing the application of Rule 7.3(1)(b), the Court of Appeal emphasized that a determination under Rule 7.3(1)
(b) is not a result of a summary trial. It is a matter of summary judgment. In that regard, a summary judgment process is not
to be construed as being on the summary trial process continuum: Weir-Jones at para 19. To underscore the point, the Alberta
Court of Appeal stated that summary judgment "is a way of resolving disputes without a trial; a summary trial is a trial":
Weir-Jones at para 18 (emphasis in original). Witnesses may give oral evidence at a summary trial; an application proceeds on
affidavit evidence and transcripts of any cross examinations. In the course of its commentary, the Court of Appeal at para 21
reiterated that the three-part test in Hryniak set out above is the correct analytical approach for when summary judgment may
be appropriate: see Hryniak at para 49.
45
With respect to assessing the facts when applying the Hyrniak test, the Alberta Court of Appeal directed that a judge
can make findings of fact if the record permits that to be done, when viewed from an overall perspective: Weir-Jones at para
38. Further, that Court indicated that a judge may draw inferences as necessary, and need not restrict themselves only to cases
where the facts are not in dispute.
46 In connection with that judicial guideline, a plaintiff cannot resist summary dismissal merely by raising a "doubt": Stefanyk
at para 16. That said, the Alberta Court of Appeal provided caution on a couple of fronts. First, it stated that for a matter to be
appropriate for summary judgment, there ought not to be a dispute on material facts: Weir-Jones at paras 21 and 35-36. Second,
the presiding judge must consider whether the quality of the evidence is such that it is fair to conclusively adjudicate the action
summarily: Weir-Jones at para 34.
47
Summary judgment also may be granted where, "even if the facts asserted by the resisting party were true, they would
not support that party's claim": Weir-Jones at para 38.
48
In terms of the standard of proof, the moving party must begin by proving the factual basis of the application on the
balance of probabilities: Weir-Jones at paras 30 and 33. Once that has occurred, the presiding judge must be sufficiently satisfied
and comfortable with the record to conclude that there is no genuine issue requiring a trial: Weir-Jones at para 30. In short:
[t]he moving party has the burden of establishing that, considering the facts, the record, and the law, it is entitled to summary
judgment on the merits of the case, and that there is no genuine issue for trial. The resisting party then has an evidentiary
burden of persuading the court that there is a genuine issue requiring a trial, or in other words that the moving party has
not met that aspect of its burden...: Weir-Jones at para 35.
49
In this regard, it is important to note that summary judgment cannot be resisted merely by speculating as to what may
arise at trial: Weir-Jones at paras 37 and 39.
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50
Summary judgment also may be appropriate where the facts are not seriously in dispute, and the real question is how
the law applies to those facts: Weir-Jones at para 21. In general, the sufficiency of the record will depend on the nature of the
issues, the source and continuity of the evidence, and other relevant considerations: Weir-Jones at para 36.
51 In any event, the presiding judge retains the discretion to send a matter to trial if that is necessary to achieve a just result.
However, doing so should not be used as a pretext to avoid resolving the dispute when possible: Weir-Jones at para 21.
52

Notwithstanding the above comments, a trial may be necessary in the following circumstances.
a. Where there is a dispute on material facts, or one depending on issues of credibility: Weir-Jones at para 35.
b. Where there is a realistic prospect that a trial will create a better record: Weir-Jones at para 39.
c. Where the factual issues are sufficiently complicated that a trial is appropriate: Weir-Jones at para 45.

53
The question is whether a trial is required as a matter of fairness. In addressing that question, the judge must recognize
that there is "no right to take an unmeritorious claim to trial": Weir-Jones at paras 42 and 46. Where the defendant can show
that a claim does not have merit, it should not have to suffer a trial: Weir-Jones at para 43.
54

In Weir-Jones, the Court of Appeal summarized the application of the principles as follows at paragraph 47:
a) Having regard to the state of the record and the issues, is it possible to fairly resolve the dispute on a summary basis, or
do uncertainties in the facts, the record or the law reveal a genuine issue requiring a trial?
b) Has the moving party met the burden on it to show that there is either "no merit" or "no defence" and that there is no
genuine issue requiring a trial? At a threshold level, the facts of the case must be proven on a balance of probabilities or
the application will fail, but mere establishment of the facts to that standard is not a proxy for summary adjudication.
c) If the moving party has met its burden, the resisting party must put its best foot forward and demonstrate from the
record that there is a genuine issue requiring a trial. This can occur by challenging the moving party's case, by identifying
a positive defence, by showing that a fair and just summary disposition is not realistic, or by otherwise demonstrating that
there is a genuine issue requiring a trial. If there is a genuine issue requiring a trial, summary disposition is not available.
d) In any event, the presiding judge must be left with sufficient confidence in the state of the record such that he or she is
prepared to exercise the judicial discretion to summarily resolve the dispute.

VI. Analysis
A. BIA Claim — Was the Asset Transaction an arm's length transfer for purposes of section 96(1) of the BIA?
1. Incremental Facts and Context
55
Kailas Capital was incorporated in Alberta. The voting shares of that corporation are owned 50% by Mr. Hao Wang and
50% by Mr. Wentao Yang. Those two individuals are the only directors of the corporation. I infer from the evidence before me
that each of Mr. Wang and Mr. Yang are at arm's length with all members of the Perpetual Energy group of entities and Ms. Rose.
56 Kailas Capital initiated an offer to purchase shares of PEOC. That offer was made in the Kailas LOI. That letter stipulated
that PEOC was to hold the legal and beneficial interest in the Goodyear Assets.
57 Separate teams and their respective counsel represented each of the Perpetual Energy group and the Kailas Capital group
in the negotiations concerning the Aggregate Transaction (as a whole) and the Asset Purchase Agreement (on its own). (I will
refer to these negotiation teams as, the "Vendor Team" and the "Purchaser Team", respectively.)
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58 The Aggregate Transaction involved multiple steps, all of which were structured in sequence. That sequence occurred on
October 1, 2016. The Asset Purchase Agreement was closed two minutes before the Share Purchase Agreement.
59
Concerning the negotiation of the Asset Transaction, the Trustee agreed that Kailas Capital, 198Co, Mr. Wang and Mr.
Yang (collectively, the "Kailas Group") had an "interest" in knowing what assets were in PEOC. In that regard, the Trustee
acknowledged that the Kailas Group exercised "influence" in respect of the Asset Purchase Agreement. Further, the Trustee
conceded that the Purchaser Team had influence in the negotiations of the Asset Transaction.
60

Perpetual Energy Defendants framed their response to the BIA Claim as only involving the question of whether the

parties were dealing at arm's length 1 . In particular, the Perpetual Energy Defendants were careful to assert that they were not
challenging the "value" issue in respect of their opposition to the BIA Claim, apparently on the basis that it was irrelevant to
the arm's length issue.
2. The Law
a. Statutory Framework - The BIA
61
The two relevant statutory provisions in respect of the BIA Claim are section 4 and 96 of the BIA. The relevant portions
of those sections are outlined below.
62
Section 4 of the BIA defines "related persons", and addresses whether such persons are dealing at arm's length. It reads,
in part, as follows.
4 (1) In this section, ...
Definition of related persons
(2) For the purposes of this Act, persons are related to each other and are "related persons" if they are ...
(c) two entities
(i) both controlled by the same person or group of persons, ...
Relationships
(3) For the purposes of this section,
(a) if two entities are related to the same entity within the meaning of subsection (2), they are deemed to be related
to each other;
...
Question of fact
(4) It is a question of fact whether persons not related to one another were at a particular time dealing with each other
at arm's length.
Presumptions
(5) Persons who are related to each other are deemed not to deal with each other at arm's length while so related. For the
purpose of paragraph 95(1)(b) or 96(1)(b), the persons are, in the absence of evidence to the contrary, deemed not to deal
with each other at arm's length.
[Emphasis added.]
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63

Section 96 of the BIA addresses "Transfer at undervalue". It reads, in part, as follows.
96(1) On application by the trustee, a court may declare that a transfer at undervalue is void as against, ... the trustee —
or order that a party to the transfer or any other person who is privy to the transfer, or all of those persons, pay to the
estate the difference between the value of the consideration received by the debtor and the value of the consideration given
by the debtor — if
(a) the party was dealing at arm's length with the debtor and
(i) the transfer occurred during the period that begins on the day that is one year before the date of the initial
bankruptcy event and that ends on the date of the bankruptcy,
...
(b) the party was not dealing at arm's length with the debtor and
...
(ii) the transfer occurred during the period that begins on the day that is five years before the date of the initial
bankruptcy event and ends on the day before the day on which the period referred to in subparagraph (i) begins
and
(A) the debtor was insolvent at the time of the transfer or was rendered insolvent by it...
[Emphasis added.]

64
The "arm's length" issue in respect of the BIA Claim relates to whether section 96 of the BIA applies to the Asset
Transaction. Section 96 of the BIA is concerned with transfers that are effected at undervalue.
65 If a transfer was between arm's length parties and was effected within one year of the initial bankruptcy, then the transfer
can be challenged: see section 96(1)(a) of the BIA. If a transfer was between non-arm's length parties and was effected within
five years of the initial bankruptcy, then the transfer can be challenged: see section 96(1)(b) of the BIA.
66 Concerning this arm's length issue, section 4 of the BIA outlines the rules as to who is a related party. Generally, persons
who are related to each other are deemed not to deal with each other at arm's length.
67
Section 4(5) of the BIA regarding presumptions was amended a few years ago to make it a rebuttable presumption.
Because of its recency, this presumption has not been extensively considered in the context of the BIA.
68 A review of the amendments to section 4(5) of the BIA is relevant to the analysis that will be required to address the arm's
length question in this case. Section 4(5) of the BIA was amended to make it clear that the rules in the statute that otherwise deem
persons to not be dealing with each other at arm's length can be rebutted in limited circumstances. Section 4(5) of the BIA now
provides that for the purposes of establishing whether persons are dealing at arm's length in a transfer at undervalue, persons
who are related to each other are, in the absence of evidence to the contrary, deemed not to deal with each other at arm's length.
69 As a result of the inclusion of the phrase "in the absence of evidence to the contrary" in section 4(5) of the BIA, the general
presumption that related persons are not dealing with each other at arm's length may be rebutted. This rebuttable presumption
applies to two particular scenarios. One of those scenarios concerns an alleged transfer at undervalue pursuant to section 96(1)
(b) of the BIA. That legislative change was introduced into section 4(5) of the BIA to better ensure that legitimate agreements
were not inadvertently captured by the avoidance transaction provisions of the BIA. The second scenario, which does not apply
here, relates to section 95(1)(b) regarding a payment or obligation allegedly made in favour of a creditor who is not dealing
at arm's length with the insolvent person.
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70 The example used in the legislative commentary that introduced the amended section 4(5) of the BIA was an agreement in
the family law context. The commentary states that the rebuttable presumption was added to section 4(5) of the BIA to ensure
that legitimate family law agreements were not inadvertently captured by the avoidance transaction provisions in the BIA.
71
I infer that the example of the agreement in the family law context was used in the legislative commentary because
in divorce proceedings the parties bargain keenly, notwithstanding that the BIA might otherwise deem those individuals to be
related. While the legislative commentary to Bill C-12 used "legitimate family law agreements" as an example, the wording in
the amended provisions is not restricted to family circumstances. It is of general application.
b. The Jurisprudence
72
The Alberta Court of Appeal considered the meaning of the phrase "arm's length" in the BIA: Piikani Nation v. Piikani
Energy Corp., 2013 ABCA 293 (Alta. C.A.) [Piikani Energy] at paras 20-23, 26 and 29; see also Juhasz (Trustee of) v. Cordeiro,
2015 ONSC 1781 (Ont. S.C.J.) at paras 38-44. In connection with a review of section 4 of the BIA, the Alberta Court of Appeal
observed that the phrase "arm's length" is not defined in the BIA: Piikani Energy at para 20.
73
In circumstances such as this, the jurisprudence under the Income Tax Act, RSC 1985, c 1 (5 th Supp) ("ITA") provides
appropriate principles for determining whether two parties deal at arm's length: Piikani Energy at para 21. As a starting point,
the definitions of "related persons" and "arm's length" are either identical or similar as between the ITA and the BIA: Piikani
Energy at para 21. That said, it should be noted that the ITA does not contain a provision that parallels the rebuttable presumption
provision inherent in section 4(5) of the BIA. Notwithstanding that difference, the jurisprudence that has considered the ITA
provides instructive guidance for purposes of the BIA.
74
The Alberta Court of Appeal has endorsed judicial comments that in choosing to incorporate the term "control" into the
BIA, Parliament must have intended to adopt the meaning it had in the ITA insofar it used almost identical terminology in the
BIA: see Duro Lam Ltd. v. Last (1970), [1971] 2 O.R. 202 (Ont. S.C.), at 385. Our Court of Appeal has applied similar logic
to the phrase "arm's length": Piikani Energy at para 23.
75
In the course of its analysis, the Court of Appeal in Piikani Energy at paras 28-29 considered McLarty v. R., 2008 SCC
26 (S.C.C.) [McLarty]. In McLarty, the Supreme Court of Canada discussed the phrase "not dealing at arm's length" within
the meaning of the ITA.
76 The Court of Appeal in Piikani held that the factors the Supreme Court considered in interpreting arm's length under the
ITA "provide helpful guidance and apply in the BIA context to determine whether, as a question of fact, two parties deal with
each other at arm's length...": Piikani at paras 29-30. I turn to outline those factors, to the extent they may be relevant in this case.
77

In McLarty, Rothstein J commented as follows, at para 43:
43 It has long been established that when parties are not dealing at arm's length, there is no assurance that the transaction
"will reflect ordinary commercial dealing between parties acting in their separate interests" (Swiss Bank Corp. v. Minister
of National Revenue (1972), [1974] S.C.R. 1144 (S.C.C.), at p. 1152). ...

78

Later in the same decision, Rothstein, J continued, at paras 61-62:
61 In this case, while the initial focus is on the transaction between the vendor and the agent of the acquiring taxpayer,
all the relevant circumstances must be considered to determine if the acquiring taxpayer was dealing with the vendor at
arm's length.
62 The Canada Revenue Agency Income Tax Interpretation Bulletin IT-419R2 "Meaning of Arm's Length" (June 8, 2004)
sets out an approach to determine whether the parties are dealing at arm's length. Each case will depend on its own facts.
However, there are some useful criteria that have been developed and accepted by the courts: see for example Peter Cundill
& Associates Ltd. v. R., [1991] 1 C.T.C. 197 (Fed. T.D.), aff'd [1991] 2 C.T.C. 221 (Fed. C.A.). The Bulletin provides:
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22. ... By providing general criteria to determine whether there is an arm's length relationship between unrelated
persons for a given transaction, it must be recognized that all-encompassing guidelines to cover every situation cannot
be supplied. Each particular transaction or series of transactions must be examined on its own merits. The following
paragraphs set forth the CRA's general guidelines with some specific comments about certain relationships.
23. The following criteria have generally been used by the courts in determining whether parties to a transaction are
not dealing at "arm's length":
• was there a common mind which directs the bargaining for both parties to a transaction;
• were the parties to a transaction acting in concert without separate interests; and
• was there "de facto" control.
79 While the Supreme Court of Canada acknowledged that the parties in McLarty were not related, the analysis of that Court
is still instructive because of the consideration that the Supreme Court gave to the arm's length issue in that case. The Supreme
Court stated that because the parties were not related, the issue as to whether they were dealing at arm's length was a question
of fact: McLarty at para 45. That judicial comment is instructive for purposes of the Asset Transaction because of the need to
consider the possible application of the rebuttable presumption in section 4(5) of the BIA.
80 In subsequent cases dealing with either the BIA or ITA, the above analysis concerning what constitutes "arm's length" was
been adopted: see Juhasz; National Telecommunications v. Stalt, 2018 ONSC 1101 (Ont. S.C.J.); and Montor Business Corp.
(Trustee of) v. Goldfinger, 2016 ONCA 406 (Ont. C.A.).
3. Application of the Law to the Facts
81
Concerning the BIA Claim, the primary objective of the Defendants is to seek summary dismissal. In considering the
application of summary dismissal to that claim, I am required to assess whether the Defendants have established that the record
makes it possible to resolve the respective disputes on a summary basis.
82 I must also assess whether the Defendants have demonstrated on the balance of probabilities that, on the facts as proven,
there is no merit to the BIA Claim. If the Defendants discharge this burden, I must assess whether the Trustee has established
that there is a genuine issue requiring a trial in respect of the BIA Claim. This latter assessment will be based on the nature of
the issues, and their merits. Lastly, I must determine whether I am sufficiently confident in the state of the record to exercise
my discretion to summarily dismiss the BIA Claim: Geophysical Service Incorporated v. Falkland Oil and Gas Limited, 2019
ABQB 162 (Alta. Q.B.) at para 40.
83
The first step in respect of the application of the law to the facts is to determine whether the record makes it possible
to resolve the BIA Claim on a summary judgment basis. If so, I will address that step in detail. If not, the second step is to
determine whether the BIA Claim should be struck. If not, then the BIA Claim needs to proceed to a regular trial.
84
Before I address the first step in the analysis, I acknowledge that the non-arm's length issue in respect of the BIA Claim
arises because Kailas Capital wanted the Goodyear Assets bundled into PEOC. As such, the Asset Transaction was implemented
to address the request of the Kailas Group, in its capacity as purchaser. That request was stated in the Kailas LOI.
85 The Trustee asserts that the Asset Transaction should be viewed in isolation from the other components of the Transaction,
and that the parties were not dealing at arm's length. The Trustee does not assert that the Share Transaction was not at arm's
length.
86 The Asset Transaction is an issue in this case because the Trustee SOC alleges that the underlying disposition of property
involved circumstances where the consideration received by PEOC was conspicuously less than the fair market value of the
consideration given by PEOC. The PWC commencement document goes on to assert that the Asset Transaction was entered
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into between PEOC and POT in circumstances where PEOC, Perpetual Energy, POC, POT and Ms. Rose were not dealing at
arm's length with each other within the meaning of the BIA.
a. Can the BIA Claim be determined on a summary judgment basis?
87
Given the above context, I turn to consider the first step, which is to determine whether the record makes it possible
to resolve the BIA Claim on a summary judgment basis. In considering this claim, my sole focus is on the arm's length issue,
and not on value.
88
The reason that I am not considering value is because my focus is dictated by the pleadings, and the relevant provision
is clause 4(a) of the Summary Dismissal Application filed by Perpetual Energy. That pleading focuses the challenge of the BIA
Claim on the arm's length issue. 2 Indeed, it would be an error of law for me to consider the value issue since that would be
outside the scope of this Application: Online Constructors Ltd. v. Speers Construction Inc., 2012 ABCA 132 (Alta. C.A.) at
para 15; see also Stevenson & Côté 2019 at page 13-23.
89
This focus on the "arm's length issue" (and not on "value") was also emphasized by the Perpetual Energy Defendants
during the hearings. This focus away from the value issue was evident in the submissions of Counsel for Perpetual Energy
when he asserted:
a. that PricewaterhouseCoopers Inc. v. Legge, 2011 NBQB 255 (N.B. Q.B.) was not good authority. The Legge decision
states that because the disputed transaction in that case was not at fair market value, it was not at arm's length;
b. that focusing on the "consideration" underlying the transaction to answer the "arm's length" question was wrong;
c. that the current "evidence" before me concerning value was "highly unreliable"; and
d. that the "arm's length" issue could be determined without regard to the consideration (value) exchanged on the deal.
90
This narrow focus on the "arm's length" issue made sense at the time that the Perpetual Energy Defendants drafted the
Summary Dismissal Application in respect of the BIA Claim because they wanted to terminate the BIA Claim without getting
into the valuation issue. The Perpetual Energy Defendants could have a number of reasons for wanting to avoid the valuation
issue, including the fact that if valuation needed to be addressed, viva voce evidence likely would be required. If viva voce
evidence was required, that would preclude a summary dismissal of the BIA Claim.
91
The critical issue at this stage is to determine the nature of the relationship between the key players involved in
the Aggregate Transaction. During the negotiation leading up to that transaction, the Vendor Team and the Purchaser Team
represented the Perpetual Energy group and the Kailas Group, respectively, in the Aggregate Transaction.
92 The Aggregate Transaction involved multiple components, all of which were structured in sequence. Although the Asset
Purchase Agreement was signed on September 26, 2016, the closing sequence was effected on October 1, 2016. The Asset
Purchase Agreement was closed two minutes before the Share Purchase Agreement.
93 Concerning the negotiation of the Asset Transaction, the Trustee agreed that the Kailas Group had an "interest" in knowing
what assets were in PEOC. In that regard, the Trustee acknowledged that the Kailas Group exercised "influence" in respect
of the Asset Purchase Agreement. Further, the Trustee conceded that the Purchaser Team had influence in the negotiations of
the Asset Transaction.
94
The threshold issue in respect of the BIA Claim in the context of the Summary Dismissal Application concerns the
involvement of the Purchaser Team in respect of the Asset Transaction, in general, and the degree of influence that the Purchaser
Team had over PEOC, in particular.
95
As noted above, the involvement of the Purchaser Team in respect of the Asset Transaction, generally, and the degree
of influence that the Purchaser Team had over PEOC, in particular, must be determined. If the Perpetual Energy Defendants
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provide sufficient evidence to allow the Court to make the necessary findings on the balance of probabilities, then the rebuttable
presumption in section 4(5) of the BIA must be considered by the Court in the context of the evidence before it.
96
In considering the evidence before me, I acknowledge the particulars about the transaction that the Perpetual Energy
Defendants emphasized. Those particulars include the emails between the Purchaser Team and the Vendor Team during the
course of negotiations.
97 While that evidence certainly provides a factual basis to support the assertion that the Purchaser Team exercised de facto
control over PEOC in respect of its purchase of the Goodyear Assets, I am not comfortable that the quality of the evidence
allows me to conclusively adjudicate the action summarily: Weir-Jones at para 34. In particular, while I may be able to draw
certain inferences, those inferences are not robust enough to permit me to determine on the balance of probabilities that the
Purchaser Team established the necessary control over the subject transactions.
98
Given the importance of that factual issue, I find that the determination of the "arm's length issue" will turn on the
credibility of witnesses who were directly involved in the negotiation of the Asset Transaction, including their alleged control
of PEOC. Given the importance of the issue, I have scrutinized the evidence before me with considerable care. I find that the
cogency of the evidence does not allow me to conclude that it is more probable than not that the Purchaser Team had the degree
of "influence" that would be necessary for me conclude that they exercised the prerequisite control.
99
Concerning an issue such as this, the totality of the surrounding circumstances should be assessed and weighed as a
prerequisite to determining whether the Perpetual Energy Defendants, in their capacity as the moving party, have satisfied the
burden of proof. In short, the critical factual evidence pivots on this credibility point, and the inferences that I can draw from
the current record are too weak to allow me to draw the necessary conclusions on the balance of probabilities.
100
While I concede that there is some supporting evidence from the Perpetual Energy Defendants, I find that it should
be tested in a viva voce context. Further, the "interest" and "influence" of the Kailas Group should be tested in open court so
that both (i) the "credibility" of those participants can be assessed, and (ii) the "location" of the alleged arm's length activities
can be determined. I refer to "location" because it is important to consider how, what and when critical steps on the negotiation
continuum occurred as between the Vendor Team and the Purchaser Team. In my view, that evidence is necessary before an
informed finding can be made on the arm's length issue.
101
Given the above facts and analysis, I find that the Perpetual Energy Defendants have not demonstrated on a balance
of probabilities that there is no merit to the BIA Claim. I make this finding because they rely on witnesses whose credibility
must be assessed. Evidence of the witnesses from both the Vendor Team and Purchaser Team needs to be tested in order to
establish, on the balance of probabilities, the necessary evidentiary foundation. This assessment occurs as part of the adversarial
process, and is necessary in that system. Accordingly, the first step fails with the result that the BIA Claim cannot be dismissed
on a summary basis.
102

Again, I emphasize that the above finding is only made on the basis of the arm's length issue, and not on value.

b. Can the BIA Claim be struck?
103
Given the above finding, I now turn to consider whether the record makes it possible to strike the BIA Claim under
Rule 3.68 on the basis that it discloses no reasonable claim. In considering this question, my sole focus continues to be on the
arm's length issue, and not on value.
104 My narrow focus is based on my understanding of the pleadings concerning the BIA Claim and the above noted emphasis
by the Perpetual Energy Defendants that the "arm's length" issue should be determined without regard to the consideration
(value) exchanged on the deal. As I noted above, the Perpetual Energy Defendants framed the BIA Claim so that the underlying
issue addressed "...only the question of whether the parties were dealing at arm's length".
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105
As framed, the BIA Claim raises an interesting arm's length issue, which involves a mixture of facts, deeming rules
and rebuttable presumptions. In the context of the arm's length issue that the Perpetual Energy Defendants are challenging,
there is neither a fatal flaw nor an abuse of process. Technically, the arm's length question raises an issue that is worthy of
consideration by a Court.
106
Subject to a comment that I will make below in respect of the Oppression Claim, I find that the Perpetual Energy
Defendants have not provided me with the necessary foundation to strike the BIA Claim. Accordingly, the BIA Claim will not
be struck.
4. Conclusion
107
Concerning the following determinations, I emphasize that they are made on the premise that the sole focus of the BIA
Claim is on the arm's length issue. To underscore the point, the "arm's length" issue in respect of the BIA Claim relates to whether
section 96 of the BIA applies to the Asset Transaction. Since the moving parties (the Perpetual Energy Defendants) framed the
BIA Claim to focus on the arm's length issue, I have not touched on value. I am constrained by the manner in which the issue
was framed in the Summary Dismissal Application, as reinforced by the Brief provided by the Perpetual Energy Defendants.
That being the case, my only focus under the BIA Claim component of the decision is on whether section 96(1)(b) of the BIA
is displaced because of the arm's length argument advanced by the Perpetual Energy Defendants.
108

Given the above facts and analysis, I will not summarily dismiss the BIA Claim.

109

Given the above facts and analysis, I will not strike the BIA Claim.

110
In making these findings, I am bound to decide the BIA claim within the confines of the underlying application: P.
(M.N.) (Next Friend of) v. Whitecourt General Hospital, 2006 ABCA 245 (Alta. C.A.) at para 9 leave to appeal to SCC refused,
31686 (12 April 2001) [2007 CarswellAlta 480 (S.C.C.)] [hereinafter Bablitz] citing Rodaro v. Royal Bank (2002), 59 O.R. (3d)
74 (Ont. C.A.) at para 60. I cannot make a decision on an issue that is not pleaded or argued: Humphries v. Lufkin Industries
Canada Ltd., 2011 ABCA 366 (Alta. C.A.) at para 49. To do so is an error of law: Online Constructors at para 15; see also
Stevenson & Côté 2019, at page 13-23. While there were good practical reasons for the Perpetual Energy Defendants to confine
the BIA Claim to the arm's length issue, I note for the record, without deciding the point, that my findings below in respect
of the Oppression Claim may have caused me to arrive at a different conclusion in respect of the BIA claim if I had not been
restricted to addressing the arm's length issue.
111
As a final comment, the Trustee argues that the presumption that related parties do not deal at arm's length for the
purposes of section 96 of the BIA can only be rebutted by proof that the transaction was at fair market value. While I agree that
the arm's length issue can be rebutted by proof that the transaction was at fair market value, I do not agree that is the only way
it can be rebutted for the purposes of section 96 of the BIA. While nothing turns on the point in this decision, I concur with
the arguments advanced by the Perpetual Energy Defendants to the effect that section 4(5) of the BIA provides a foundation by
which to rebut the application of section 96 of the BIA independent of proof of fair market value.
B. Oppression Claim — Is the Trustee a "complainant" that is entitled to bring an oppression claim under section 242 of
the ABCA?
1. Incremental Facts and Context
112
The handling of environmental regulatory obligations in receivership, bankruptcy and CCAA proceedings has long
been challenging. This case exemplifies some of the challenges, including the status of a trustee and creditor to seek corporate
remedies.
113 The principals behind 198Co and Sequoia Resources (formerly named PEOC) took steps between October 1, 2016 and
March 23, 2018 (being the date that Sequoia Resources assigned itself into bankruptcy) to pursue a business in respect of the
Goodyear Assets. The evidence is that the operational activities of Sequoia Resources during that period of slightly over 17
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months included steps to abandon some wells. In contrast, there is no evidence that the Trustee has taken any steps to abandon
any PEOC wells.
114

Amongst other facts, the Trustee SOC includes the following.
a. The Goodyear Assets had significant associated abandonment and reclamation obligations ("ARO") when PEOC
acquired that property in the context of the Asset Transaction: para 5 of the Trustee SOC.
b. The amount and scope of the ARO associated with the Goodyear Assets was not capable of being quantified: para 6.1
of the Trustee SOC.
c. The Goodyear Assets had significant net liability at the time of the Asset Transaction: para 13 of the Trustee SOC.
d. The liabilities assumed by PEOC when it acquired the Goodyear Assets were at least $223,241,000: para 13.1 of the
Trustee SOC.
e. The value of the Goodyear Assets acquired in the Asset Transaction were at most $5,670,200: para 13.2 of the Trustee
SOC.
f. The Goodyear Assets were high liability assets: para 16.3.1 of the Trustee SOC.
g. PEOC was unable to meet the obligations associated with the Goodyear Assets: para 16.3.2 of the Trustee SOC.
h. PEOC will suffer costs incurred: (i) until the Goodyear assets are returned to POT, including the costs to address safety,
environmental, other issues relating to the Goodyear Assets; and (ii) to investigate the Aggregate Transactions: paras 17.3.2
and 17.3.3 of the Trustee SOC.
i. The Trustee is a proper complainant within the meaning of Part 19 of the ABCA, including sections 239 and 242: para
18 of the Trustee SOC.
j. PEOC became liable for, but unable to pay, the ARO associated with the Goodyear Assets: para 20.3 of the Trustee SOC.

115
The Oppression Claim is plead in three components, contained in paragraphs 18, 19 and 20 of the Trustee SOC. Those
three paragraphs are under the heading "Oppression".
116
Paragraph 18 of the Trustee SOC states that the Trustee is a "proper complainant" within the meaning of Part 19 of the
ABCA, including sections 239 and 242 of that statute.
117

The Trustee SOC pleads the Oppression Claim as follows:
19. Through the acts and omissions set out in this Statement of Claim, including causing PEOC, PEI, POT to enter into
and carry out the [Aggregate Transaction]:
19.1 Rose exercised her powers as a director of PEOC and its affiliates in a manner; and
19.2 PEI and POC carried on or conducted their business or affairs in a manner that was:
oppressive, unfairly prejudicial to or unfairly disregarded the interests of the creditors of PEOC, including its contingent
creditors (emphasis added).

118
The Trustee SOC addresses the "interests of the creditors of PEOC", and is focused on the ARO and unidentified
municipalities. The text reads as follows.
20. As a result of the [Aggregate Transaction] generally, and the Asset Transaction in particular:
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20.1 if PEOC was not insolvent, it was rendered insolvent;
20.2 PEOC was liable for, but unable to pay the municipal property taxes with respect to the Goodyear Assets pursuant
to the Municipal Government Act; and
20.3 PEOC became liable for, but unable to pay, the ARO associated with the Goodyear Assets;
all for the benefit of PEI, POC and [Ms.] Rose personally.
119
In cross examination on the Darby Affidavit filed by the Trustee, Mr. Darby acknowledged that the Oppression Claim
relates only to the Asset Transaction.
2. The Policy and The Law
a. The Policy
120 The issue of who is liable for well abandonment, reclamation, release of substances and contaminated sites, or ARO, is an
on-going challenge for the oil and gas industry. It has broad implications, and has been a matter for discussion for many years.
121
For example, the Energy Resources Conservation Board ("ERCB") published Recommendations to Limit the Public
Risk from Corporate Insolvencies Involving Inactive Wells in December 1989. It recommended the primary beneficiaries, or
well licensees, should bear responsibility, rather than the working interest owners of the well: N Vlavianos, Liability for Well
Abandonment, Reclamation, Release of Substances and Contaminated Sites in Alberta: Does the Polluter or Beneficiary Pay?
(Calgary: University of Calgary, 2000) at 49. The ERCB set out a proposed order as to who would bear the obligation for
abandoned wells. Its recommendations were not adopted: Vlavianos at 50.
122 In response to the ERCB report, representatives of three petroleum industry associations formed a task force that presented
its report to the government in December 1990: Vlavianos at 51. The industry task force rejected the ERCB's proposed order
of responsibility. Under the ERCB's proposal, the original well licensee could potentially be liable for the well indefinitely:
Vlavianos at 51. Instead, the industry task force recommended the licensee of record should be liable for abandoned wells, and
recommended an abandonment fund be available to cover these costs: Vlavianos at 52. These recommendations were largely
adopted in legislative changes in 1994: Vlavianos at 53.
123
This history illustrates the policy discussions that have been ongoing surrounding liability for abandoned oil and gas
wells. The position now advanced by the Trustee is what was advanced by the ERCB, and rejected by the legislature, that the
prior licensee should be liable for abandoned wells.
124
I acknowledge the importance of environmental protection, as well as the need to address who pays to remediate
abandoned wells and contaminated sites. That said, the actions of the Trustee pose an interesting question. Should the Trustee
be permitted to engage the oppression remedy to challenge the Asset Transaction or ought environmental protection and
reclamation be pursued under a position advanced by an appropriate regulatory framework that is developed in conjunction
with the stakeholders?
125
It is not the function of the Court to fix legislative or regulatory regimes. That is the domain of the legislature or
Parliament. Until laws are past, policy is not enforceable. In this case, the Trustee asks the Court to frame a legal regime that
has been rejected by the legislature.
b. The Law
i. Statutory Framework — The ABCA
126

"Complainant" is defined in section 239(b) of the ABCA as follows:
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(b) "complainant" means
(i) a registered holder or beneficial owner, or a former registered holder or beneficial owner, of a security of a
corporation or any of its affiliates,
(ii) a director or an officer or a former director or officer of a corporation or any of its affiliates,
(iii) a creditor
(A) in respect of an application under section 240 [derivative action], or
(B) in respect of an application under section 242 [oppression], if the Court exercises its discretion under
subclause (iv),
or
(iv) any other person who, in the discretion of the Court, is a proper person to make an application under this Part.
[Emphasis added.]
ii. The Jurisprudence
(A) Creditor as a Complainant
127
Creditors have been permitted to use the oppression remedy for some years. The authority of creditors to do so was
confirmed in 2004 by the Supreme Court of Canada: People's Department Stores Ltd. (1992) Inc., Re, 2004 SCC 68 (S.C.C.)
[Peoples].
128 The entitlement of creditors to use the oppression remedy, however, was constrained by the Supreme Court of Canada. In
particular, that appellate Court stated that creditors could use the oppression remedy to protect their interests from the harmful
conduct of directors if they qualify as a "proper person": Peoples at para 48 to 50; see also section 239(b)(iv) of the ABCA.
129 In making these statements in 2004, the Supreme Court of Canada did not provide guidance on what constituted a "proper
person". It left that task to the determination and discretion and of the lower courts. The trial courts and provincial appeal courts
have taken on that task, and have effectively put a fence around the oppression remedy in respect of creditors. Creditors are
only granted access to the oppression remedy if they meet certain criteria.
130 The law in this area has evolved over the years. An early case that is still authoritative on this point is Royal Trust Corp.
of Canada v. Hordo (1993), 10 B.L.R. (2d) 86, [1993] O.J. No. 1560 (Ont. Gen. Div. [Commercial List]) [Hordo].
131 The Court in Hordo commented that debt actions should not normally be turned into oppression actions. That Court also
stated that "complainant" status should be refused to creditors, unless the creditor was "in a position analogous to a minority
shareholder" with some "particular legitimate interest in the manner in which the affairs of the company are managed": Hordo
at para 14. This has been interpreted to mean having "a direct financial interest in how the company is being managed" but
having "no legal right to influence or change what they see to be abuses of management or conduct contrary to the company's
interests": PRW Excavating Contractors Ltd. v. Louras, 2016 ONSC 5652 (Ont. S.C.J.) at paras 17-19 [PRW].
132
The Courts have stated that a person with a contingent interest in an uncertain claim for unliquidated damages is not a
creditor: Hordo at para 15, citing Daon Development Corp., Re (1984), 54 B.C.L.R. 235 (B.C. S.C.) at 13, (1984), 10 D.L.R.
(4th) 216 (B.C. S.C.).
133 The status of a person as a "complainant" under the oppression remedy is a prerequisite to the application of the two-step
framework that is outlined in the BCE case: BCE Inc., Re, 2008 SCC 69 (S.C.C.). If a person does not qualify as a complainant
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in the first instance or, where section 239(b)(iii)(B) or section 239(b)(iv) of the ABCA apply, a person has not been granted
standing as a "complainant", the quest for an oppression remedy in respect of that person ends, full stop.
(B) Trustee as a Complainant
134
Trustees in bankruptcy are not always recognized as being "proper persons." Accordingly, they are not automatically
"complainants" that are entitled to bring oppression proceedings. It depends on the circumstances.
135
There are circumstances where the Alberta Court of Appeal determined that a trustee did not have status to bring an
oppression claim pursuant to section 234 of the ABCA: Carter Oil & Gas Ltd. (Trustee of) v. 400133 B.C. Ltd., 1998 ABCA
372 (Alta. C.A.) at para 27. In another case, the Ontario Superior Court of Justice stated that while the standing of a trustee in
an oppression action was not fully settled in the jurisprudence, it also was not obvious that the trustee in bankruptcy does not
have such capacity: Dylex Ltd. (Trustee of) v. Anderson (2003), 63 O.R. (3d) 659 (Ont. S.C.J. [Commercial List]) at para 18.
136
In effect, these cases confirm that the status of a trustee in bankruptcy does not automatically determine that a trustee
is a "proper person" to be accorded standing as a "complainant".
137
Generally, a trustee in bankruptcy must pursue the common interests of all of the creditors at the time of bankruptcy.
The Alberta Court of Appeal has provided the following instructive comments on this point: see BDO Canada Ltd. v. Dorais,
2015 ABCA 137 (Alta. C.A.) at para 8.
Trustees in bankruptcy are creatures of statute, and they derive their powers from the Bankruptcy and Insolvency Act, RSC
1985, c. B-3. Of particular importance are sections 30 and 72:
30(1) The trustee may, with the permission of the inspectors, do all or any of the following things:
(d) bring, institute or defend any action or other legal proceeding relating to the property of the bankrupt;
...
The case law establishes that a trustee may pursue claims on behalf of the bankrupt estate, but may not pursue the
claims of individual creditors.
[Emphasis added.]
(C) Redwater Factor
138
The recent decision of the Supreme Court of Canada in Orphan Well Association v. Grant Thornton Ltd., 2019 SCC
5 (S.C.C.) [Redwater] is relevant to the Oppression Claim, and other matters touched on below. At paragraph 37 of Redwater,
the three-part test in AbitibiBowater Inc., Re, 2012 SCC 67 (S.C.C.) [Abitibi] is set out for determining when an environmental
obligation imposed by a regulator will be a provable claim in the insolvency context. In Abitibi, the Supreme Court of Canada
said, at para 26:
First, there must be a debt, a liability or an obligation to a creditor. Second, the debt, liability or obligation must be incurred
before the debtor becomes bankrupt. Third, it must be possible to attach a monetary value to the debt, liability or obligation
(emphasis in original).
(I) Redwater - AER Creditor Status
139 The Abitibi test and the status of the AER as a creditor was addressed in Redwater. Insofar as that status may impact the
"facts" that have been included in the Trustee SOC, that case needs to be considered carefully.
140
In Redwater, the Supreme Court stated its position concerning the creditor status of the AER as follows, at paras 121
and 122:

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

25

PricewaterhouseCoopers Inc v. Perpetual Energy Inc, 2020 ABQB 6, 2020 CarswellAlta 62
2020 ABQB 6, 2020 CarswellAlta 62

[121] In this Court, the Regulator, supported by various interveners, raised two concerns about how the Abitibi test has
been applied, both by the courts below and in general. The first concern is that the "creditor" step of the Abitibi test
has been interpreted too broadly in cases such as the instant appeal and Nortel Networks Corp., Re, 2013 ONCA 599
(CanLII), 368 D.L.R. (4th) 122 ("Nortel CA"), and that, in effect, this step of the test has become so pro forma as to be
practically meaningless. The second concern has to do with the application of the "monetary value" step of the Abitibi test
by the chambers judge and Slatter J.A. This step is generally called the "sufficient certainty" step, based on the guidance
provided in Abitibi. The argument here is that the courts below went beyond the test established in Abitibi by focusing
on whether Redwater's regulatory obligations were "intrinsically financial". Under Abitibi, the sufficient certainty analysis
should have focused on whether the Regulator would ultimately perform the environmental work and assert a monetary
claim for reimbursement.
[122] In my view, both concerns raised by the Regulator have merit. As I will demonstrate, Abitibi should not be taken as
standing for the proposition that a regulator is always a creditor when it exercises its statutory enforcement powers against
a debtor. On a proper understanding of the "creditor" step, it is clear that the Regulator acted in the public interest and
for the public good in issuing the Abandonment Orders and enforcing the LMR requirements and that it is, therefore, not
a creditor of Redwater. It is the public, not the Regulator or the General Revenue Fund, that is the beneficiary of those
environmental obligations; the province does not stand to gain financially from them. Although this conclusion is sufficient
to resolve this aspect of the appeal, for the sake of completeness, I will also demonstrate that the chambers judge erred in
finding that, on these facts, there is sufficient certainty that the Regulator will ultimately perform the environmental work
and assert a claim for reimbursement. To conclude, I will briefly comment on why the effects of the end-of-life obligations
do not conflict with the priority scheme in the BIA.
141
The Supreme Court made it clear in Redwater that whether the AER has a contingent claim provable in bankruptcy is
relevant only to the sufficient certainty test, which presupposes that the AER is a creditor: Redwater at para 130. That is, the
"creditor" test cannot be bypassed on the basis of a contingency.
142 A contingent claim must be capable of valuation in order to be a provable claim. It cannot be too remote or speculative:
Redwater at para 138. As a matter of law, it must be established that enforcement by the regulator results in the regulator
attaining the status of creditor: Redwater at para 146. Absent any such establishment, the AER is not a creditor. As I read the
Abitibi test, it is binary. There is no middle ground. The regulator either is a creditor or is not.
143 Redwater holds that the AER is not a creditor. As stated by the Supreme Court, "[t]he fact that regulatory requirements
may cost money does not transform them into debt collection schemes": Redwater at para 158.
144
This holding by the Supreme Court in Redwater is consistent with the findings by the Alberta Court of Appeal in
Panamericana de Bienes y Servicios S.A. v. Northern Badger Oil & Gas Ltd., 1991 ABCA 181 (Alta. C.A.), leave to appeal to
SCC refused 22655 (16 January 1992) [[1992] 1 S.C.R. x (note) (S.C.C.)] [Northern Badger]. In Northern Badger, the Alberta
Court of Appeal acknowledged that the legislative framework embedded in the Oil and Gas Conservation Act, RSA 2000, c
O-6 gave it the right to incur costs in respect of abandoned boreholes, and become a creditor for the amounts incurred. While
the regulator had the right to incur costs in respect of abandoned boreholes, it did not do so in respect of the Northern Badger
wells. Instead, the steps taken by the regulator were "...simply in the course of enforcing observance of a part of the general
law of Alberta": Northern Badger at para 34.
145
The Alberta Court of Appeal further stated that the statutory abandonment obligations were part of the general law of
Alberta: Northern Badger at para 33. It commented that such obligations bind every citizen in a manner that parallels many
other laws, including, for example, health and safety laws.
146
The Alberta Court of Appeal went on to state that such public duties are owed to all citizens of the community, rather
than being owed to the public authority enforcing them: Northern Badger at para 33. That appellate Court further stated that the
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regulator was not a creditor recovering money. Instead, the regulator in that case was enforcing the laws of general application:
Northern Badger at para 33 and 34.
147
While the Alberta Court of Appeal commented that Northern Badger had a liability, it described that liability as being
"inchoate": Northern Badger at para 32. Given the use of the term "inchoate", that appellate Court was effectively characterizing
the future obligation as being a burden that had not crystalized into a liability. Since the obligation was imperfectly formed,
the Alberta Court of Appeal found that the regulator was not a creditor in respect of the abandonment costs: Northern Badger
at para 32.
(II) Abitibi - Insufficient Certainty
148
Abitibi confirmed that a remediation order could be a contingent obligation, which is commonly understood to be an
obligation that only becomes a debt upon the occurrence of a future event that may or may not occur. If the future event is
too remote or speculative, the claim will not be included in the insolvency process. Given this background, if the AER has not
triggered the enforcement mechanism, will not be performing the remediation work, or will not be asserting a monetary claim
to have its costs reimbursed, then the future event is too remote or speculative for the AOR associated with the Goodyear Assets
to be included in the insolvency process: Redwater at paras 36, 140 and 152.
149 As noted above, in Redwater, the Supreme Court of Canada revisited the test in Abitibi. In the course of considering the
Abitibi test, the Supreme Court found that it was not "...sufficiently certain that the Regulator will perform the abandonments
and advance a claim for reimbursement. The claim is too remote and speculative to be included in the bankruptcy process":
Redwater at para 142. That Court reinforced this determination by commenting as follows, at para 145:
The Regulator is not in the business of performing abandonments. It has no statutory duty to do so. Abandonment is instead
an obligation of the licensee. The evidence of the Regulator's affiant was that the Regulator very rarely abandons properties
on behalf of licensees and virtually never does so where the licensee is in receivership or bankruptcy.
150

Accordingly, under the Abitibi test, the AER did not have a claim provable in bankruptcy.

151
In summary, the Supreme Court of Canada in Redwater held that the AER had no status as a creditor in relation to the
ARO of a licensee. Further, even if it could be said that the AER were a creditor, there is not sufficient certainty that the AER
would ever perform any remediation work and have a claim for reimbursement.
(III) ARO a Component of Value
152
The Trustee alleges that the ARO obligation is a liability. That being the case, it is necessary to consider the meaning
of the term "liability".
153
The jurisprudence has stated the term "liable" is not a legal term, and that it has no technical meaning: Laurance, Re
(1923), 55 O.L.R. 196 (Ont. S.C.) at para 7, (1923), 25 O.W.N. 482 (Ont. S.C.). That same jurisprudence went on to state that
the concept of "liability" is "...primarily referable to the existence of the obligation and is not to be confined to the present right
to enforce it": Laurance at para 7. The Court also commented that the exact meaning of the term "liability" may vary with the
context: Laurance at para 7.
154
The Laurance decision involved the question as to whether a landlord was entitled to rank as a preferred creditor
concerning certain property taxes paid by him, which were properly payable by an insolvent tenant. Mr. Laurance was the tenant
of Mr. McConnell's farm. Under the terms of the lease, Mr. Laurance had covenanted to pay the property taxes in respect of
the subject farm land.
155
The trustee in Laurance at para 4 opposed the claim for preference concerning the property taxes. He argued that a
liability had not yet arisen because a specified time period had to lapse after a demand was made before the collector was
entitled to seizure.
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156
The Court in Laurance at para 5 stated that the liability to pay property taxes does not arise only when payment is
demanded. The Court noted that the liability for property taxes under the Municipal Act attached on January 1 of the particular
calendar year for which the rates were imposed. That legislative framework establishes a liability in law, because it was referable
to an existing legal obligation. Thus, the landlord, Mr. McConnell, was entitled to include in his proof of claim the portion of the
1923 property taxes that were properly payable by the insolvent, Mr. Laurance, under the terms of the lease: Laurance at para 11.
157
There also have been occasions where the jurisprudence has recognized a liability in circumstances where no current
action can be taken to enforce payment. This judicial recognition has occurred in the context of an undeclared dividend on
preferred shares: Fairhall v. Butler, [1928] S.C.R. 369 (S.C.C.).
158
The Fairhall decision involved a circumstance where Mr. Butler, on behalf of White Star Refining Company ("White
Star"), had an option to acquire common shares in Western Motor Corporation Limited. ("Western Motor"). White Star accepted
the option on the condition that Mr. Fairhall would furnish a statement "showing the assets and liabilities ...of Western
Motor" (the "Western Motor Financial Report"): Fairhall at para 3.
159 The Western Motor Financial Report was prepared by Chartered Accountants. That report included a balance sheet that
allegedly disclosed the assets and liabilities of Western Motor.
160 The context within which the Western Motor Financial Report was requested and prepared is important. White Star was
interested in acquiring a controlling interest in Western Motor, and it planned on doing so through the acquisition of common
shares in that target company. White Star protected itself under the option by stipulating the need for full disclosure of assets
and liabilities because, I infer, any undisclosed liabilities would reduce the value of the Western Motor common shares.
161 The capital structure of Western Motor included issued and outstanding preference shares (the "Western Motor Preferred
Shares"). The Western Motor Preferred Shares were non-participating and nonassessable, and they entitled the holders to a first,
fixed, cumulative dividend at 8% per annum: Fairhall at para 6.
162
White Star accepted the option, but noted that the acceptance was based on the disclosure presented in the Western
Motor Financial Report: Fairhall at para 8. However, at the time of settlement, the undeclared and unpaid dividends on the
Western Motor Preferred Shares presented a difficulty.
163
The Western Motor Financial Report did not show the cumulative undeclared and unpaid dividends on the Western
Motor Preferred Shares. This caused a dispute: Fairhall at para 8.
164 The question underlying the dispute was whether the cumulative undeclared and unpaid dividends on the Western Motor
Preferred Shares constituted a liability that should have been disclosed in the Western Motor Financial Report. The Supreme
Court of Canada recognized that until a dividend is declared, no action is available to a shareholder to enforce payment: Fairhall
at para 19. As such, the Court also acknowledged that a company incurs no liability until a dividend is declared by it: Fairhall
at para 19.
165
Notwithstanding the above recognition by the Supreme Court of Canada that no enforcement action was available in
these circumstances, the Court in Fairhall went on to state "...that within the meaning of the contract, as understood by the
parties, the undeclared dividends on preference shares were a liability which should have been disclosed [sic] in the report
of the appellant's auditors": Fairhall at para 18. That is, the contractual framework in the form of the terms and conditions
associated with the Western Motor Preferred Shares establishes an accruing liability in law because it is referable to an existing
and accumulating obligation. The Court took this position, in part, because no dividend would be payable on the common shares
of Western Motor until all of the accrued dividends were paid on the Western Motor Preferred Shares: Fairhall at para 19.
166 In Redwater, the Supreme Court of Canada addressed the ARO liability allegation from a different viewpoint. Rather than
being a form of liability, the Supreme Court held that the "...end-of-life obligations form a fundamental part of the value of the
licensed assets, the same as if the associated costs had been paid up front": Redwater at para 157. In making this determination,
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the Supreme Court of Canada relied on Daishowa-Marubeni International Ltd. v. R., 2013 SCC 29 (S.C.C.) [Daishowa] at
para 29.
167
While courts should be cautious in relying too heavily on Daishowa because it approached the issue from an income
tax perspective, it does touch on the very issue that was being argued in Redwater. In Daishowa, the Supreme Court found
that statutory reforestation obligations of persons that held forest tenures in Alberta were a future cost. That Court went on to
comment that such future costs were embedded in the forest tenure, which serves to depress the tenure's value at the time of
sale: Daishowa at para 31.
168
While those regulatory parameters depressed the value of the assets, the Supreme Court of Canada in Daishowa held
that those "...reforestation obligations were not a distinct existing debt": Daishowa at para 35. That is, those future obligations
did not equate to a current monetary claim.
169

The Trustee equates an ARO obligation to that of a liability. That position is not supportable for at least four reasons.

170 First, concerning the ARO associated with the Goodyear Assets, there is no creditor. That was confirmed by Redwater.
Absent a creditor, there can be neither a debtor nor a corresponding liability.
171 Second, concerning the ARO associated with the Good year Assets, there is neither a liability nor any amount referable to
an existing obligation. In contrast to Laurance, there is no legislative framework that established a present liability in respect of
the Goodyear Assets at the time of the Asset Transaction. Similarly, in contrast to Fairhall, there was no contractual framework
that established an existing and accumulating obligation in respect of the Goodyear Assets at the time of the Asset Transaction.
172 Third, to the extent that there is an ARO associated with the Goodyear Assets, it is a notional and contingent obligation.
That is not sufficient to constitute a liability that needs to be considered for purposes of the Asset Transaction.
173 Fourth, the alleged ARO obligation in the Asset Transaction is one step further removed from being a liability than was
the case in Redwater. In Redwater, Abandonment Notices had been issued. In contrast, in this matter there is no evidence that
Abandonment Notices were issued in respect of the Goodyear Assets on or before the date of the Asset Transaction.
3. The Application of the Law to the Facts
174

Before I commence my analysis, a few preliminary comments are warranted.

175 First, the Defendants are effectively challenging the Oppression Claim by contesting the standing of the Trustee to bring
such a claim. Generally, Courts prefer to resolve questions of standing in conjunction with an assessment of the substantive
merits of oppression claim. Indeed, some Courts have taken the position that the issue of standing on preliminary motions courts
should not be allowed where the resolution of the issue requires them to explore the merits of the application: Jabaco Inc. v.
Real Corporate Group Ltd., [1989] O.J. No. 68, 13 A.C.W.S. (3d) 352 (Ont. H.C.).
176 Second, there are exceptions to the position that standing should not be addressed in preliminary motions courts. Courts
have struck actions for want of standing as a preliminary matter where the nature of the claim strained the boundaries because the
person seeking the oppression remedy was too far outside recognized parameters: Hordo at paras 14 and 15. Another exception
is where the resisting party would not be held to be a "proper person" because they did not satisfy the Court "...that there was
some evidence of oppression or unfair prejudice or unfair disregard for the interests of a security holder, creditor, director or
officer": First Edmonton Place Ltd. v. 315888 Alberta Ltd. (1988), 40 B.L.R. 28 (Alta. Q.B.) at 50-51, (1988), 60 Alta. L.R.
(2d) 122 (Alta. Q.B.), reversed on other grounds 1989 ABCA 274 (Alta. C.A.). This judicial comment suggests that there is a
prima facie test, and that standing may be determined on a preliminary motion.
177 Third, deciding whether the Trustee is an eligible complainant is a threshold issue. Given that the underlying application
is a preliminary motion that challenges standing, disputed facts generally should be decided in favour of the resisting party,
unless it is clear on the face of the record that such an assumption is unfounded: Levy-Russell Ltd. v. Shieldings Inc. (1998),
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41 O.R. (3d) 54 (Ont. Gen. Div.) at para 21, (1998), 165 D.L.R. (4th) 183 (Ont. Gen. Div.), leave to appeal refused (1998), 42
O.R. (3d) 215, 41 B.L.R. (2d) 142 (Ont. Gen. Div. [Commercial List]).
178
Assuming that the Oppression Claim of the Trustee is a collective and representative claim on behalf of all creditors,
the inquiry turns to whether the Court should exercise its discretion to grant standing to the Trustee as a "complainant".
179 Returning to the particulars of this case, I will: (i) consider whether the record makes it possible to strike the Oppression
Claim; and (ii) touch on the issue of summary judgment. Depending on my conclusions in respect of those three matters, the
Oppression Claim may need to proceed to a trial.
180 Before I turn to the analysis, an overview of some context is useful. First, in cross-examination, Mr. Darby acknowledged
that the Oppression Claim relates only to the Asset Transaction. That positions the Oppression Claim into a relatively narrow
framework. Second, but for the alleged ARO and property taxes, the Trustee SOC provides no further particulars or allegations
regarding the amounts or nature of the alleged liabilities. Amongst other issues, I will need to consider whether the approach
taken by the Trustee is a selective action, and whether it violates a principle of bankruptcy law that all actions should be focused
on the collective. Third, the Trustee SOC contains no allegation that any creditor had an actionable reasonable expectations
of any kind. I raise this point because when considering whether there has been an oppression of a complainant, I must
determine what the reasonable expectations of that person were according to the arrangements which existed between that
alleged complainant and the body corporate: see Mennillo v. Intramodal inc., 2016 SCC 51 (S.C.C.) at para 9. Fourth, the Trustee
asserts that Sequoia Resources was "set up to fail". The Trustee further asserts that this, in and of itself, constitutes oppression.
With this background in mind, I turn to analyze the Oppression Claim.
a. Can the Oppression Claim be struck?
181 I turn to whether the record makes it possible to strike the Oppression Claim under Rule 3.68(2)(b). A decision to strike
must be based only on (i) the facts alleged in the commencement document, which must be assumed to be true for the purpose
of disposing of the application, and (ii) the applicable statutory and common law.
182
The facts to which I can refer for purposes of Rules 3.68(2)(b) and 3.68(3) are limited. In particular, and as mentioned
above, the facts to which I can refer are limited to what is in the Trustee SOC. The relevant particulars in that commencement
document are as follows:
a. The Goodyear Assets had significant associated ARO when PEOC acquired that property in the context of the Asset
Transaction.
b. The Asset Purchase Agreement is referenced, and the Trustee SOC reiterates that the amount and scope of the ARO
associated with the Goodyear Assets was not capable of being quantified.
c. The Goodyear Assets had significant net liability at the time of the Asset Transaction. The Trustee SOC further states
that the liabilities assumed by PEOC when it acquired the Goodyear Assets were at least $223,241,000.
d. The value of the Goodyear Assets acquired in the Asset Transaction were at most $5,670,200.
e. The Goodyear Assets were high liability assets.
f. PEOC was unable to meet the obligations associated with the Goodyear Assets: para 16.3.2 of the Trustee SOC.
g. PEOC will suffer costs incurred: (i) until the Goodyear Assets are returned to POT, including the costs to address safety,
environmental, other issues relating to the Goodyear Assets; and (ii) to investigate the Aggregate Transactions: paras 17.3.2
and 17.3.3 of the Trustee SOC.
h. The Trustee is a proper complainant within the meaning of Part 19 of the ABCA, including sections 239 and 242.
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i. PEOC became liable for, but unable to pay, the ARO associated with the Goodyear Assets: para 20.3 of the Trustee SOC.
183
In considering the application to strike the Oppression Claim, there are three grounds that warrant review under Rule
3.68(2)(b). The first ground involves the factors that emanate from Hordo. The second ground involves the question as to
whether this Oppression Claim is a collective action or a selective action. The third ground involves the impact of Redwater.
184
Before I address Rule 3.68, an overview of the law associated with creditors in the context of an oppression action is
warranted. The entitlement of a creditor to seek the oppression remedy is not automatic. The statutory framework requires a
Court to exercise discretion: ss 239(b)(iii) and (iv) of the ABCA. A similar statutory framework applies to a proposed complainant
who is "...any other person...: s 239(b)(iv) of the ABCA.
185 There is a policy reason for not allowing a creditor automatic access to the oppression remedy in the ABCA. Importantly,
a broad interpretation of the "proper person" phrase would open the oppression remedy to abuse from creditors. The policy
concern is that if the oppression remedy is applied too broadly, creditor protection will impose a punishment on debtors when a
business risk fails. That would allow creditors to "escape the consequences of their debtor's bad decisions...": Douglas G Baird
& Thomas H Jackson, "Fraudulent Conveyance Law and Its Proper Domain," (1985) 38: 4 Vanderbilt LR 829 at 834.
186
To address the concern that creditors might abuse the oppression remedy mechanism, the Courts have developed a
series of factors to assist in determining which creditors will be granted standing (the "Factor-Based Approach"). The case most
frequently cited for this Factor-Based Approach is Hordo.
187 The Hordo case gathered and summarized factors from a number of different decisions. Under the Factor-Based Approach,
an alleged creditor is typically denied standing where: (i) the plaintiff was not a creditor when the oppression occurred, but was
merely a contingent creditor; (ii) the creditor's interest in the affairs of the Corporation are too remote; (iii) the complaints of
the creditor have nothing to do with the circumstances giving rise to the debt; (iv) the creditor is not in a position analogous
to that of a minority shareholder; or (v) the creditor had no particular legitimate interest in the manner in which the affairs of
the company are managed (collectively, the "Hordo Factors").
188 The Hordo Factors have been framed to ensure that the boundaries of what constitutes a "proper person" are not pushed
beyond what is reasonable in the circumstances. The reason for the boundaries is because the oppression remedy is not intended
to be a means by which commercial agreements, legislative regimes or regulatory frameworks are effectively rewritten by a
Court to accord with an assessment of a third-party as to what is just and equitable, especially on an ex pose facto basis. In
this regard, it is not the function of the Court rewrite contracts: J.S.M. Corp. (Ontario) Ltd. v. Brick Furniture Warehouse Ltd.,
2008 ONCA 183 (Ont. C.A.) at para 60. Further, and as stated above, it is not the function of the Court to fix legislative or
regulatory regimes. The need to reform regulatory regimes is the domain of the legislature. Courts should not participate in that
process, except in a traditional adjudicative manner.
i. The Hordo Factors — Rule 3.68(2)(b)
189 A creditor of a corporation may sue the corporation or its officers/directors for oppression only if the Court exercises its
discretion in determining that the creditor qualifies as a "complainant": see sections 239(b)(iii)(B) and 239(b)(iv)of the ABCA.
Any other person may make an application to be granted "complainant" status, subject always to the discretion of the Court:
section 239(b)(iv) of the ABCA. In both a "creditor" or "any other person" circumstance, the Court will exercise its discretion
to grant a person standing as a complainant only if the applicant is a "proper person".
190 The Courts have restricted the application of the oppression remedy to creditors. As noted above, the Court in Hordo at
para 14 commented that debt actions normally should not be turned into oppression actions.
191
The Court in Hordo also stated that "complainant" status should be refused unless the creditor was "in a position
analogous to a minority shareholder" with some "particular legitimate interest in the manner in which the affairs of the company
are managed": Hordo at para 14. This has been interpreted to mean having "a direct financial interest in how the company is
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being managed" but having "no legal right to influence or change what they see to be abuses of management or conduct contrary
to the company's interests": PRW at paras 17-19, citing Daon Development Corp., Re (1984), 54 B.C.L.R. 235 (B.C. S.C.) at
13, (1984), 10 D.L.R. (4th) 216 (B.C. S.C.).
192
The reason the Courts have been hesitant to grant "complainant" status to creditors is because the connection of a
creditor is typically viewed as being too remote to the affairs of the subject corporation: Hordo at para 14. If the interest of a
creditor in the affairs of a corporation is too remote, then the creditor is typically not a "proper person" for purposes of being
designated as a "complainant". Similarly, where the creditor has nothing to do with the circumstances giving rise to the debt,
"proper person" standing is typically denied.
193 When a trustee in bankruptcy is involved, additional factors must be considered. A trustee is neither automatically barred
from being a complainant nor automatically entitled to that status: Olympia & York Developments Ltd. (Trustee of) v. Olympia
& York Realty Corp. (2003), 68 O.R. (3d) 544 (Ont. C.A.) at para 45, [2003] O.J. No. 5242 (Ont. C.A.) [Olympia]. The judge at
first instance is the one tasked to determine whether the trustee is a "proper person" to be accorded standing as a "complainant".
It will be an exercise of discretion, based on the circumstances of the particular case.
194
I acknowledge that the Trustee SOC states that the Trustee is a "proper complainant" within the meaning of Part 19
of the ABCA, including sections 239 and 242 of that statute. As an aside, I assume that the Plaintiff intended to say that the
Trustee was a "proper person" to be accorded standing as a "complainant". For purposes of the analysis below, I will construe
the phrase "proper complainant" in that manner.
195 While I acknowledge the statement in that commencement document, I do not accept assertion therein that the Trustee is
a "proper person" as a "fact" for purposes of Rule 3.68(2)(b). The assertion that the Trustee is a "proper person" to be accorded
standing as a "complainant" is a legal conclusion. Whether the Trustee is a "proper person" is a question of law. Questions of
law are not determined by a trustee. Such questions are the domain of the Court, and they must be left to the determination
of the Court.
196 As stipulated in section 239(b)(iii)(B) and section 239(b)(iv) of the ABCA, only the Court is granted the right to exercise
discretion to determine that threshold issue. In argument, the Trustee stated that it was seeking an Order pursuant to Part 19 of
the Rules, which I construe to mean a determination under section 239(b)(iii)(B) and section 239(b)(iv) of the ABCA. Until I
exercise my discretion to decide, any assertion as to whether the Trustee is a "proper person" that is to be accorded standing as
a "complainant" is mere speculation. Further, any conclusion to be drawn from the facts is solely a function of the Court.
197 This distinction between pleading a legal conclusion and pleading facts is not new. A commencement document "...must
plead the necessary facts, and a mere legal conclusion is not enough": Fullowka v. Royal Oak Mines Inc. (1996), 147 D.L.R. (4th)
531 (N.W.T. C.A.) at 14, [1996] N.W.T.J. No. 95 (N.W.T. C.A.), leave to appeal to SCC refused [1997] S.C.C.A. No. 58 (S.C.C.).
Further, "...there is a big difference between pleading a mere conclusion of law and pleading a fact": Fullowka at para 15.
198 Courts are critical when conclusions are plead without the facts to support the conclusion: Shiels v. Telus Communications
Inc., 2003 ABQB 53 (Alta. Q.B.) at para 17. It is not enough for a commencement document to plead a legal conclusion without
the necessary facts: Stevenson & Côté 2019 at page 13-24. Absent the necessary facts, a legal conclusion cannot be drawn.
199 This not to say that points of law cannot be stated in a commencement document. However, if a statement about a point
of law is plead, then the facts that make the point of law applicable must also be plead: r 13.8(1)(b).
200
Given my analysis above, I find that the allegation in the Trustee SOC that the Trustee is a "proper person" to be
accorded standing as a "complainant" is an assumption (or speculation) that I am not required to treat as true for the purpose of
an application under Rule 3.68: Operation Dismantle at para 27; PR Construction at para 29; and McGregor at para 10.
201
I now turn to whether the Trustee SOC allows me to find that the Trustee is a "proper person" to be accorded standing
as a "complainant" in the circumstances. This takes me to the Hordo Factors.
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202
To address the Hordo Factors, the Trustee SOC would need to include particulars that would allow me to be satisfied
that the alleged creditors that it represents: (i) were closely connected with PEOC at the time of the alleged oppression; (ii)
were in a position analogous to that of a minority shareholder at the time of the alleged oppression; and (iii) had a particular
legitimate interest in the manner in which the corporation was managed at the time of the alleged oppression. I find that none
of those prerequisites were addressed the Trustee SOC.
203
Given the absence of particulars in the Trustee SOC to properly address the Hordo Factors, I find that the Trustee has
not satisfied me that it is the "proper person" to be accorded standing as a "complainant" for purposes of the Oppression Claim.
In making this finding, I emphasize that I am not permitted to look for evidence outside the four corners of the Trustee SOC
(except in very limited circumstances): HOOPP Realty at para 25, Wakeling JA, concurring; Operation Dismantle at para 27;
and Borzoni at para 30. That restriction prevents me from looking outside of the Trustee SOC for evidence that would assist the
Trustee in establishing the necessary facts to support its "proper person" assertion, just as it prevents me from looking outside
of the Trustee SOC for evidence that would assist the Defendants in respect of points that it would want to make.
ii. Collective Action — A Prerequisite
204
An important bankruptcy principle is that the regime is a collective action to pursue claims of creditors: Husky Oil
Operations Ltd. v. Minister of National Revenue, [1995] 3 S.C.R. 453 (S.C.C.), at para 7; Olympia at para 46.
205
The Trustee SOC advances the Oppression Claim by reference to the "interests of the creditors of PEOC, including its
contingent creditors". The Trustee SOC then frames the "interests of the creditors of PEOC, including its contingent creditors"
by reference to only the ARO and unidentified municipalities.
206
While the Trustee SOC provides some particulars in respect of the alleged ARO, it provides no further particulars or
allegations concerning the amounts or the nature of other liabilities. Further, the scope of the alleged creditors is restricted to the
ARO (and by inference, the AER) and the unidentified municipalities. That commencement document contains no allegation
that any other creditor has any actionable reasonable expectation of any kind.
207
In any oppression action pursued by a trustee in bankruptcy, it is important that it be framed to include all persons to
whom the bankrupt is liable. That is a necessary prerequisite because a fundamental principle in bankruptcy is that the regime is
a collective action: Husky Oil at para 7; and Olympia at para 46. That is, the bankruptcy regime pursues claims for all creditors.
It must be a collective pursuit, and not a selective pursuit. Bankruptcy achieves this objective by replacing a regime that allows
individual actions with a framework that is focused on a collective action: see Aleck Dadson, "Comment" (1986), 64 Can. Bar
Rev. 755, at p. 755.
208
In this case, we know that there are other creditors because they are referred to in the Trustee SOC in the context of
alleged damages that PEOC has suffered. Those other creditors are described in the Trustee SOC as being persons who provide
safety, environmental, and investigative services to PEOC in respect of the Goodyear Assets.
209
Notwithstanding that the commencement document includes a claim for damages in respect of the costs associated
with those other creditors, the Oppression Claim has not included them in the scope of creditors for purposes of the
oppression allegation. Instead, the Trustee SOC focuses on just two creditor groups, being the AER (by inference, because the
commencement document refers to ARO) and municipalities (which are not identified).
210
If the Oppression Claim were framed to cover all creditors, that would satisfy the collective requirement. By framing
the Oppression Claim to focus only on the AER and municipalities, the Trustee has breached a fundamental principle that is
inherent in the collective approach that the Trustee must always follow in the execution of its duties. In my view, a trustee
in bankruptcy cannot be permitted to pursue matters for a selective class, which would be a subset of the collective group to
which it is responsible.
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211
Given the above analysis, I find that the Oppression Claim is framed too narrowly in the Trustee SOC because it only
focuses on a selective class of alleged creditors. As a result, I will not exercise my discretion to find the Trustee to be a "proper
person" in order to accord it standing as a "complainant" for purposes of the Oppression Claim. To reiterate, the reason for this
finding is that I view a collective approach by the Trustee to be a prerequisite to the exercise of my discretion to find it to be
a "proper person" entitled to seek standing as a "complainant".
iii. The Redwater Ground — Rule 3.68(2)(b)
212 The substantive focus of the Trustee SOC is on the ARO. It emphasizes that the ARO is significant, and that the Goodyear
Assets were high liability assets. I infer that the "high liability" comment in the Trustee SOC is an indirect reference to the ARO.
213 While the only facts to which I can refer are those included in the Trustee SOC (and anything which that commencement
document references), I am permitted to refer to the common law, including the impact of Redwater. My authority to do so in
the context of Rule 3.68 is threefold.
214
First, the limitation in Rule 3.68(3) is only in respect of evidence. Decisions by a Court are not evidence; they are law.
Also, the text set out in the Trustee SOC is not evidence.
215
Second, the Alberta Court of Appeal has stated that a decision in respect of Rule 3.68(2)(b) must be based only on:
(i) the facts alleged in the commencement document (which must be assumed to be true for the purpose of disposing of the
application); and (ii) the applicable statutory and common law: HOOPP Realty at para 25, Wakeling JA, concurring. Redwater
is a component of the common law.
216
Third, in considering the application of Rule 3.68(2)(b), a member of the Alberta Court of Appeal suggests that it is
appropriate to "...ask whether the assumed facts and the state of the existing law or potential changes in the law considered
together lead to the conclusion that the plaintiff's prospects of success are extremely low": HOOPP Realty at footnote 8,
Wakeling JA, concurring (emphasis added). This point is relevant because Redwater is now part of the existing law.
217 Based on the above authority, I turn to consider Redwater, and its relevance to Rule 3.68 in the context of the Oppression
Claim.
218
In this case, the Trustee relies on the argument that the AER had a contingent claim against PEOC at the time of the
Asset Transaction, and has a contingent claim provable in the bankruptcy of Sequoia Resources (formerly PEOC). Given the
findings by the majority of the Supreme Court in Redwater, I find that position is not supportable.
219 I make this finding for the following five reasons. As required under Rule 3.68, I only consider the facts as stated in the
Trustee SOC, excluding any assumptions or speculation that are in that commencement document.
220
First, there is nothing in the Trustee SOC that suggests that the regulatory obligations of PEOC were "intrinsically
financial" that the time of the Asset Transaction: Redwater at para 121. In particular, there is nothing in that commencement
document to suggest that AER had even issued an abandonment order in respect of the Goodyear Assets. In any event, the
majority in Redwater disagreed with "intrinsically financial" test, calling it "an erroneous interpretation of the third step of the
Abitibi test": Redwater at para 146; see also para 156.
221
Second, in Redwater the AER advanced the position that it acted in the public interest and for the public good. The
Supreme Court of Canada accepted that assertion, and went on to state that it is the public that is the beneficiary of those
environmental obligations, and that the province does not stand to gain financially from them: Redwater at para 122.
222
Third, on the facts in Redwater the Supreme Court of Canada at para 154 found that the Chambers judge erred in
finding that there was sufficient certainty that the AER would ultimately perform the environmental work and assert a claim
for reimbursement. In contrast, after a careful review of the Trustee SOC, I see nothing in that commencement document to
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support an assertion that AER would perform any environmental work on the Goodyear Assets or assert a claim to PEOC for
reimbursement.
223
Fourth, in Redwater the Supreme Court of Canada effectively held that the "creditor" test cannot be circumvented on
the basis of a contingency. It reinforced this point by stating that a contingent claim provable in bankruptcy is relevant only to
the sufficient certainty test: Redwater at para 130.
224
Fifth, in Redwater the Supreme Court of Canada stated that in order to be a provable claim, a contingent claim must
be capable of valuation. It cannot be too remote or speculative: Redwater at para 138. In my view, being capable of valuation
is also a prerequisite for a liability. If the alleged obligation is not capable of valuation, it is too remote or speculative to be
characterized as a liability. In the case of PEOC, the Trustee SOC effectively reiterates that the amount of the ARO associated
with the Goodyear Assets was not capable of being quantified: see para 6.1 of the Trustee SOC. Given that acknowledgment
and on the authority of Redwater, I find that the ARO is not a liability.
225
Given the above analysis, all of which pivots on the content of the Trustee SOC, I find that the ARO is not a liability
for purposes of the Oppression Claim. I see no reason why the character of the future obligation (the ARO) should be different
as between a bankrupt context and an oppression remedy context. The Supreme Court of Canada in Redwater at para 135 held
that the AER had no status as a creditor in relation to the ARO of a licensee. If the AER is not a creditor in respect of the
ARO associated with the Goodyear Assets, it follows that PEOC could not have assumed a liability in respect of the ARO in
conjunction with the Asset Transaction. In effect, Redwater holds that the AER is not a creditor.
226 As stated by the Supreme Court, "[t]he fact that regulatory requirements may cost money does not transform them into
debt collection schemes": Redwater at para 158. As a result of the Redwater decision, the ARO referenced in the Trustee SOC
is not a liability. Instead, it is a mere assumption, which can be disregarded for purposes of considering whether to strike or
dismiss the Oppression Claim. Restated, I find that Redwater has nullified the Oppression Claim.
227 This finding is consistent with the findings by the Alberta Court of Appeal in Northern Badger. In that case, the Alberta
Court of Appeal acknowledged that the steps taken by the regulator were "...simply in the course of enforcing observance of a
part of the general law of Alberta": Northern Badger at para 34. The Alberta Court of Appeal went on to state that the regulator
was not a creditor recovering money. Instead, the regulator in that case was enforcing the laws of general application: Northern
Badger at paras 33 and 35.
228 While I acknowledge that the Alberta Court of Appeal did comment that Northern Badger had a liability, it described that
liability as being "inchoate": Northern Badger at para 32. Given the use of the term "inchoate", it was effectively characterizing
the future obligation as being a burden that had not crystalized into a liability. Since the obligation was imperfectly formed,
the Alberta Court of Appeal found that the regulator was not a creditor in respect of the abandonment costs: Northern Badger
at paras 32 and 36.
229
I also note that in Daishowa the Supreme Court found that statutory reforestation obligations were a future cost. That
Court went on to comment that such future costs were embedded in the forest tenure, which serves to depress the tenure's value
at the time of sale: Daishowa at para 31. The Supreme Court of Canada further stated that those "...reforestation obligations
were not a distinct existing debt": Daishowa at para 35. That is, those future obligations did not equate to a current monetary
claim. Based on what is stated in the Trustee SOC, I find that the same result applies to the ARO associated with the Goodyear
Assets at the time of the Asset Transaction.
230
In this case, the Trustee SOC refers to the fact that the ARO was significant when the Goodyear Assets were acquired
by PEOC in the Asset Transaction. It refers to no other "significant" liability.
231
I infer from the content of the Trustee SOC that the only significant liability in PEOC is the ARO associated with the
Goodyear Assets. This inference is reinforced by the additional statement in the Trustee SOC which reiterated that the Goodyear
Assets were "high liability" assets.
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232 Given that the ARO is more properly characterized as an allegation that is based on assumptions and speculations, rather
than fact, I need not consider the ARO as a true fact for purposes of Rule 3.68(2)(b). While I will detail matters out below
under the "5. Conclusion", based on the above analysis I strike the Oppression Claim because it discloses no reasonable claim:
Rule 3.68(1)(a) and Rule 3.68(2)(b).
b. Can the Oppression Claim be determined on a summary judgment basis?
233 Given my finding in respect of the application of Rule 3.68(2)(b) and the consequential striking of the Oppression Claim,
there is no need to address the application of Rule 7.3 and whether to resolve the Oppression Claim on a summary judgment
basis. That said, a few comments are warranted.
234
I initially paused on the issue of whether summary dismissal was appropriate in this case because of an overarching
directive from the Alberta Court of Appeal cautioning that a summary dismissal may not be appropriate if there a dispute on
material facts: Weir-Jones at paras 21 and 35-36. A material fact in this case is whether the AER was a creditor for purposes of
an oppression action. Hence, this is the reason that I stated in my oral decision that I was not satisfied that summary dismissal
was appropriate in respect of the Oppression Claim.
235
While I need not consider summary dismissal because I have struck the Oppression Claim on the basis that there is no
cause of action, I note in my conclusion below that the Redwater decision nullifies the Oppression Claim. That is, given the
Redwater decision, what was initially the basis for a dispute on the material fact as it is framed in the commencement document
has been eliminated. For the above noted reasons, the ARO is not a liability for purposes of the Oppression Remedy.
4. Conclusion
236
Given the above analysis and findings, I strike the Oppression Claim under Rule 3.68(2)(b) on the basis that the claim
does not constitute a cause of action. In summary, my reasons for this decision is threefold.
237
First, I will not exercise my discretion to find that the Trustee is a "proper person" to be accorded standing as a
"complainant" because the Trustee SOC does not include the particulars necessary for me to address the prerequisites that are
embedded in the Hordo Factors.
238
Second, I will not exercise my discretion to find that the Trustee is a "proper person" to be accorded standing as a
"complainant" because the Oppression Claim is framed too narrowly in the Trustee SOC. In particular, the Trustee SOC frames
the Oppression Claim in respect of two classes of alleged creditors (which is a selective focus), and not all creditors (which
would be a collective focus).
239
Third, I will not exercise my discretion to find that the Trustee is a "proper person" to be accorded standing as a
"complainant" because the impact of the Redwater decision is to nullify the Oppression Claim. I exercise my discretion in this
manner because, on the authority of Redwater, the very foundation underlying the Oppression Claim, the ARO, is not a liability.
Instead, it is a future burden that has not crystallized into a liability.
240 As a final comment on this matter, a member of the Alberta Court of Appeal has stated in a concurring decision that when
a Chambers Judge is considering the striking of a claim under Rule 3.68(2)(b), it is necessary to ask whether the assumed facts
and the state of the existing law, or potential changes in the law considered together, lead to the conclusion that the plaintiff's
prospects of success are extremely low: HOOPP Realty at footnote 8. In considering that important question in the context
of the Oppression Claim, I find that the Trustee's prospect of success is extremely remote. I make this finding because of the
impact of Redwater, and, based on the text within the commencement document, there is nothing to suggest that any of the
creditors meet the oppression remedy prerequisites that the Courts have established over the last three or so decades.
241
In summary, I strike the Oppression Claim under Rule 3.68 because the Trustee SOC discloses no reasonable claim.
I make this determination on two foundations. First, given the analysis above, I find that the Trustee is not a "proper person"
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that would accord it standing as a "complainant". Second, given the impact of Redwater, the Trustee has no cause of action in
respect of the Oppression Claim because that decision of the Supreme Court of Canada has nullified that claim.
C. Public Policy Claim — Should the Claim by the Trustee for Relief on the Grounds of Public Policy, Statutory Illegality,
and Equitable Rescission be struck?
1. Incremental Facts and Context
242
The Public Policy Claim is referred to in a single paragraph of the Trustee SOC under the heading "Public Policy,
Statutory Illegality and Equitable Rescission": para 24 of the Trustee SOC. The only claim is that the "Transactions" are "void",
for one or more of three reasons. (I equate the term "Transactions" in the Trustee SOC to "Aggregate Transactions" for purposes
of this section.) The reasons the Trustee alleges that the Aggregate Transactions are void are as follows.
1. The Trustee SOC asserts that the Aggregate Transactions are contrary to public policy because they are "reflected"
in a statute, a regulation and three directives (collectively referred to as, the "Regulatory Regime"). There are no further
particulars given regarding the alleged public policy (the "Policy Claim").
2. The Trustee SOC asserts that the Transactions are a statutory illegality because they are "expressly or impliedly"
prohibited by the Regulatory Regime (the "Illegality Claim"). There are no particulars as to what aspects of, for example,
the Share Purchase Agreement or the Asset Purchase Agreement are prohibited.
3. The narrative in the Trustee SOC makes a claim based on "equitable grounds" (the "Equitable Claim"). There is only a
reference to the "reasons" and "circumstances" set out in the Trustee SOC. No further particulars are provided.
243 The remedy section of the Trustee SOC seeks an Order setting aside the Asset Transaction, and declaring that transaction
void as against the Trustee. The narrative in the Trustee SOC makes no claim for "Equitable Rescission". That phrase only
appears in a heading, and not in the body of the Trustee SOC.
2. The Law
a. Cause of Action — The Prerequisites
244 A pleading requires facts, not conclusions: O. (J.) v. Alberta, 2012 ABQB 599 (Alta. Q.B.) at para 137. A pleading need
only include salient facts: Klemke Mining Corp. v. Shell Canada Ltd., 2008 ABCA 257 (Alta. C.A.) at para 30; see also 677960
Alberta Ltd. v. Petrokazakhstan Inc., 2013 ABQB 47 (Alta. Q.B.) at para 46. It need not name the cause of action: Barclay v.
Kodiak Heating & Air Conditioning Ltd, 2019 ABQB 850 (Alta. Q.B.) at para 28; Petrokazakhstan at para 48; see also MDI
Industrial Sales Ltd. v. McLean, 2000 ABQB 521 (Alta. Q.B.) at para 7. While the difference between facts and evidence is
sometimes a question of degree, the general rule is that evidence is not to be pleaded: Wenzel v. Nenshi, 2015 ABQB 788 (Alta.
Q.B.) at para 12.
245
While pleadings need not name a cause of action, they do govern (i.e., regulate) the evidence to be led at trial: R. (W.)
v. Alberta (Attorney General), 2006 ABCA 219 (Alta. C.A.) at para 26. However, in order to have a cause of action, a pleading
must include every fact necessary for the plaintiff to prove in order to support his or her right to a judgment: Barclay at para
29; see also Read v. Brown (1888), 22 Q.B.D. 128 (Eng. Q.B.), Lord Esher M.
246
The classical definition of a cause of action is simply a factual situation, the existence of which entitles one person to
obtain from a judicial forum a remedy against another person: see Letang v. Cooper, [1964] 2 All E.R. 929 (Eng. C.A.) at 934,
(1964), [1965] 1 Q.B. 232 (Eng. C.A.), Diplock LJ; and Consumers Glass Co. v. Foundation Co. of Canada / Cie fondation du
Canada, 1985 CanLII 159, (1985), 51 O.R. (2d) 385 (Ont. C.A.) at 8, (1985), 20 D.L.R. (4th) 126 (Ont. C.A.). If the pleadings
do not include the facts necessary to establish an entitlement to a remedy (i.e., negligence), then no cause of action exists.
b. "Public Policy" Breaches and "Statutory Illegality"
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247
Neither an illegal contract nor a contract contrary to public policy is a cause of action: G.H.L. Fridman, The Law of
Contract in Canada, 6th ed (Toronto, Ont: Thomson Reuters Canada Limited, 2011) ("Fridman Textbook") at 338. Further, the
doctrine of illegality is a defence, not a cause of action: Brooks v. Canadian Pacific Railway, 2007 SKQB 247 (Sask. Q.B.)
[Brooks] at paras 116 to 118. Finally, the breach of a statutory duty is not a cause of action: R. v. Saskatchewan Wheat Pool,
[1983] 1 S.C.R. 205 (S.C.C.) at 225.
248 With respect to breach of a statutory duty, Justice Dickson of the Supreme Court of Canada commented that "[a] duty to
all the public (ratepayers, for example) does not give rise to a private cause of action whereas a duty to an individual (an injured
worker, for example) may": Saskatchewan Wheat Pool. At the conclusion of that case, Justice Dickson held that the "[c]ivil
consequences of breach of statute should be subsumed in the law of negligence": Saskatchewan Wheat Pool at 227.
249
An allegation that a contract is contrary to public policy cannot "...be used to establish a cause of action, but rather to
refuse to grant relief on policy grounds": Brooks at para 122.
250 Concerning the consequences of illegality, a claim cannot be made on such a foundation. A legal scholar has commented
as follows: Fridman Textbook at 406 and 407.
A contract which is illegal either at common law or under statute is void and unenforceable by either party.
...
This major consequence of such a contract is often expressed in one of two ways. The first is, ex turpi causa non oritur
action. This means that a claim cannot be founded upon a base cause, namely, the breach of a statute or a contract that is
against public policy. The second is, in pari delicto potior est conditio defendentis. This means that where the parties are
equally at fault in their participation in illegality, the position of the defendant is the superior. It may be seen that these are
two ways of saying the same thing, that rights or claims may not be founded upon illegality.
251
Other legal scholars have also asserted that neither an illegal agreement nor the contravention of public policy is a
ground for a cause of action in damages: see Brandon Kain and Douglas T. Yoshida, "The Doctrine of Public Policy in Canadian
Contract Law", Annual Review of Civil Litigation 2007 ("Kain and Yoshida Paper") at note 183.
252
There is a judicial aversion to concluding that a contract is prohibited by statute or to interfering with the rights and
entitlements provide under the law of contract. This aversion is evident in the following judicial comment from this Court.
A court should not hold that any contract or class of contracts is prohibited by statute unless there is a clear implication,
or "necessary inference", as Parke, B., put it, that the statute so intended. If a contract has as its whole object the doing
of the very act which the statute prohibits, it can be argued that you can hardly make sense of a statute which forbids an
act and yet permits to be made a contract to do it; that is a clear implication. But unless you get a clear implication of that
sort, I think that a court ought to be very slow to hold that a statute intends to interfere with the rights and remedies given
by the ordinary law of contract. Caution in this respect is, I think, especially necessary in these times when so much of
commercial life is governed by regulations of one sort or another which may easily be broken without wicked intent...:
Alberta Turkey Producers v Leth Farms Ltd, 1998 ABQB 887 at para 17, citing St John Shipping Corporation v Joseph
Rank Ltd, [1956] 3 All E.R. 683 at 690.
253
Extending the doctrine of public policy beyond well-established categories would push the courts into the realm of
the legislature. The "...courts have shown an awareness that in declaring new grounds of public policy they are really making
law and they have rightly been hesitant in extending the doctrine beyond well-established grounds": L.E. Shaw Ltd. v. BerubeMadawaska Contractors Ltd. (1982), 40 N.B.R. (2d) 374 (N.B. C.A.) at para 8, [1982] N.B.J. No. 210 (N.B. C.A.).
c. "Equitable Rescission" or "Equitable Grounds"
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254
Equitable rescission is "a remedy, not a cause of action": Fridman Textbook at 761. That remedy is predicated on a
plaintiff alleging that the contract:
a. resulted from some fraud (and, as a result, the plaintiff mistakenly entered into the contract) or was mistakenly entered
into on the basis of a misrepresentation; or
b. was obtained by some unconscionable act: Swan City Taekwon-Do Club v. Podolchyk, 2017 ABPC 244 (Alta. Prov.
Ct.) at paras 143-144.
255
The facts included in pleadings are critically important. Lawsuits must be determined within the boundaries of the
underlying pleadings: Bablitz at para 9; 460635 Ontario Ltd. v. 1002953 Ontario Inc., [1999] O.J. No. 4071 (Ont. C.A.) at
para 9, 1999 CanLII 789. If the statement of claim does not include the necessary alleged facts, a Court will not know the
plaintiff's contentions.
256
To obtain equitable rescission, generally "it must be possible to restore the parties substantially to their pre-contract
position": Kingu v. Walmar Ventures Ltd. (1986), 10 B.C.L.R. (2d) 15 (B.C. C.A.) at para 18(g), [1986] B.C.J. No. 597 (B.C.
C.A.). Although the Court always has discretion to grant the equitable remedy of rescission, it must consider matters carefully.
Judicial scholars have framed the parameters as follows.
This is the possibility of being able to effect a true restitutio in integrum between the parties. Since the purpose or aim of
the equitable remedy of rescission is to return the plaintiff to the position in which he was before the contract was made,
and since one of the essential features of an equitable remedy is mutuality, that is, the potential availability of the remedy
to both parties equally, it follows that unless both parties can be restored to their respective original situations, it should
not be open to a court to rescind the contract: Fridman Textbook at 771.
3. Application of the Law to the Facts
a. The Pleadings and Argument — Preliminary Comments
257
The Trustee SOC asserts that the Aggregate Transaction was effected in circumstances where PEOC acquired the
Goodyear Assets with a significant net liability. The particular allegation in the commencement document is that PEOC acquired
the Goodyear Assets at "undervalue".
258
The Trustee SOC states that the Aggregate Transactions are void, presumably premised on the alleged undervalued
transactions: see para 24 of the Trustee SOC. The Trustee has attempted to frame this "void" point as a fact. I find that it is
not a fact. It is a legal conclusion.
259 A legal conclusion is a determination for the Court, and not the Trustee. In particular, whether one or more components
of the Aggregate Transaction are void will be determined by the Court, based on the evidence before it. By itself, there is no
cause of action for the allegation that the "...[t]ransactions are void".
260
Among other relief, the remedy section of the Trustee SOC seeks an order setting aside the Asset Transaction, and
declaring the Asset Transaction void as against the Trustee. Consistent with that particular remedy sought, the Defendants
acknowledged in argument that if it is ultimately determined on the evidence, first, that there was a transfer at undervalue;
second, that the parties were not dealing at arm's length; third, that the debtor was insolvent at the time of the transfer or rendered
insolvent by the transfer; and, fourth, that the transfer occurred within the five-year period before bankruptcy, the Trustee is
entitled to an order declaring the Asset Transaction void as against the Trustee. That result would arise from an application
of section 96 of the BIA.
261 During argument, the Trustee addressed this point, albeit indirectly. The Trustee first alleged that all of the transactions
are void because of the "scheme." Specifically, the Trustee alleges that POT, POC and PEOC entered into an agreement, in part
by which PEOC would retain a 1% legal interest in certain highly productive gas assets as bare trustee in trust for POT, and POT
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would retain the beneficial interest (the "Retained Interests Agreement"). The Trustee claims the objective of the transaction
contemplated by the Retained Interests Agreement was to support PEOC's License Liability Rating to allow the Aggregate
Transaction to be completed without regulatory intervention by the AER. When it made this argument, the Trustee referred to
the Retained Interest Agreement and the Licensee Liability Rating for PEOC. The Trustee then narrowed its focus to the Asset
Transaction. In particular, the Trustee submitted that it was only "...seeking [an] order setting aside the asset transaction and
declaring the asset transaction void as against the trustee. That's the only transfer. Nothing else" (emphasis added).
262

The question is whether the various components within the Public Policy Claim are causes of action.

b. Are Alleged "Public Policy" Breaches and "Statutory Illegality" Causes of Action?
263 Concerning the alleged breaches of "public policy" and the alleged "statutory illegality", there is nothing in the Trustee
SOC that provides any particulars concerning the allegation that the Aggregate Transaction:
a. is prohibited by the Regulatory Regime;
b. is expressly or by necessary implication illegal; or
c. could conceivably bring an agreement to transfer corporate shares (or viewed in isolation, an agreement to combine the
beneficial and legal interest in assets [i.e., the Asset Transaction]) within any of the recognized categories of agreements
that are contrary to public policy.
264 I acknowledge that there are categories of agreements that are contrary to public policy. These include contracts that (i)
are injurious to the state; (ii) are injurious to the system of justice; (iii) encourage immorality; (iv) affect marriage; (v) are in
restraint of trade; and (vi) are restrictive of personal liberties: Kain and Yoshida Paper at section III.2 to 6. Given the scope of
these categories as currently defined, I find that no component of the Aggregate Transaction falls into any of these classes.
265 If what is intended to be illegal or contrary to public policy is the alleged objective of the Retained Interests Agreement
to support the Licensee Liability Rating for PEOC to allow the Transaction to be completed without regulatory intervention,
the Trustee has not provided any basis that would make that objective expressly, nor by necessary inference, prohibited. In my
view, the Trustee is fishing but it has neither a hook nor a net.
266
Public policy considerations may be relevant to the question of whether a particular contract should be enforced.
Similarly, public policy considerations may be relevant in considering the consequences that should apply if a finding of the
illegality is made: Still v. Minister of National Revenue (1997), [1998] 1 F.C. 549 (Fed. C.A.) at para 48, [1997] F.C.J. No. 1622
(Fed. C.A.). However, neither of those points assume an independent legal force: Kain and Yoshida Paper at section III.1. That
is, being contrary to public policy is not a cause of action.
267
The doctrine of illegality is a defence, and not a cause of action: Brooks at 116. Similarly, an allegation that a contract
is contrary to public policy does not establish a cause of action: Brooks at paras 117, 122.
268
The key case on which the Trustee relied is Sidmay Ltd. v. Wehttam Investments Ltd., 1967 CarswellOnt 235, [1967] 1
O.R. 508 (Ont. C.A.). I find that case is of no assistance to the Trustee in this matter for three reasons.
269
First, the Trustee is relying on obiter in the decision. In contrast, Brooks is on point, and I need not rely on obiter
from Sidmay.
270
Second, there are no particulars in the Trustee SOC that show that anything in the Aggregate Transactions was illegal.
Pursuant to Rule 13.6(3)(e), grounds for pleading illegality of a contract must be provided. The Defendants should not need to
guess what component of the Aggregate Transaction allegedly broke what law. The mere reference to the Regulatory Regime
is not sufficient.
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271
Third, Sidmay was focused on an exception. The plaintiff in that case fell within the class of persons for whom the
legislation was designed to protect. In contrast, I see nothing in the Trustee SOC that leads me to conclude that the Trustee
falls within an exception.
272
The Trustee also advanced Chapman v. Michaelson, [1908] 2 Ch. 612 (Eng. Ch. Div.); aff'd (1908), [1909] 1 Ch. 238
(Eng. C.A.) as authority for it to apply to the Court for a declaration as to the illegality of the transaction. The Ontario Court of
Appeal commented on that case in Sidmay. For the purposes of this case, the relevant comment was that "[d]ue to the peculiar
facts of this case I consider that no principle of general application supporting the proposition of counsel for the respondents can
be extracted from it and that it should be considered only as an authority to be followed when the identical situation comes before
the Court": Sidmay at para 54. This is a persuasive statement by an appellate Court, which cause me not to follow Chapman.
c. Is Either "Equitable Rescission" or "Equitable Grounds" a Cause of Action?
273
As noted above, the facts included in a pleading are of critical importance: Bablitz at para 9. In this case, the phrase
"equitable rescission" is only stated in the heading. That phrase is not stated in the body of the pleading. Most importantly, no
particulars are included in the pleading. That is not sufficient to ground a cause of action. Appropriate facts must be plead. If
pleadings do not include the facts necessary to establish an entitlement to a remedy, then no cause of action exists: Barclay
at para 9.
274
Concerning the claims based on "equitable rescission" and "equitable grounds", I find that there is no cause of action
because the necessary facts to support the remedy are not included in the Trustee SOC.
275
Even if "equitable rescission" were pleaded, the claim would still fail because it is "a remedy, not a cause of action":
Fridman Textbook at 761. Further, it is an all or nothing remedy: Fridman Textbook at 761.
276 The remedy of equitable rescission is predicated on (i) the plaintiff alleging the contract resulted from some fraud (and as
a result, the plaintiff mistakenly entered into the contract); (ii) was mistakenly entered into on the basis of a misrepresentation;
or (iii) was obtained by some unconscionable act: Swan City Taekwon-Do at paras 143,144. In this case, the Trustee SOC has
neither included any of those claims nor stated any facts that would support such claims.
277
Further, to obtain equitable rescission, "it must be possible to restore the parties substantially to their pre-contract
position": Kingu at para 18(g). Notwithstanding that the Trustee stated that it was only challenging the Asset Transaction (see
paragraph 261 of this decision, above), its proposed application of "equitable rescission" would have to apply to the Aggregate
Transaction, including the shares of PEOC. In this case, that is not possible. The Trustee does not have the shares of PEOC.
198Co owns them. Further, PEOC (now Sequoia Resources) is a bankrupt corporation. The Sidmay case is supportive of this
conclusion.
278 It is not possible to return the beneficial interest in the Goodyear Assets to POT some years after the Asset Transaction.
To do so would be an attempt at partial rescission, which is not possible under the current framework of the law. No such remedy
is known at common law or equity: Kingu at para 18.
279
Finally, rescission is only available between parties to a contract: Topgro Greenhouses Ltd. v. Houweling, 2006 BCCA
183 (B.C. C.A.) at para 81 leave to appeal to SCC refused 31508 (14 September 2006) [2006 CarswellBC 2276 (S.C.C.)]. In
this case, the Trustee is standing in the shoes of Sequoia Resources (formerly known as PEOC). Sequoia Resources was not a
party to the Share Purchase Agreement. This is a fatal bar to the Trustee seeking rescission of the Share Purchase Agreement.
280 198Co was a party to the Share Purchase Agreement, but it is not a party to this action. If the Trustee intended to claim
relief that would affect 198Co, it would be necessary for 198Co to be a party to this action: Topgro at paras 82 and 92.
4. Conclusion
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281 Given the lack of facts in the Trustee SOC and my analysis of the law, I strike the Public Policy Claim under Rule 3.68
on the basis that it discloses no reasonable claim, and, in particular, no cause of action in respect of the Public Policy Claim. In
summary: (i) an allegation that a contract is contrary to public policy is not a cause of action: Brooks at para 122; (ii) neither
a breach of statutory duty nor illegality is a cause of action: Brooks at paras 116 to 117; and (iii) equitable rescission is not a
cause of action: Fridman Textbook at 761. Further, the decision in Redwater extinguishes the Public Policy Claim because the
ARO is not a liability, and the AER is not a creditor of PEOC.
282 Notwithstanding my striking of the Public Policy Claim, the Trustee is not precluded from seeking an order setting aside
the Asset Transaction and declaring the Asset Transaction void as against the Trustee. That is a remedy sought by the Trustee,
and it was framed properly in the Trustee SOC. As stated above, the entitlement of the Trustee to seek an order to void the
Asset Transaction is available in section 96 of the BIA.
283
In making this decision, I recognize that there is no more important an arena for cooperative federalism than the
environment: Redwater at para 60, describing dissenting reasons from 2017 ABCA 124 (Alta. C.A.) at para 107. That said,
a cause of action premised on an overriding policy must be based on a contextual and purposive interpretation of a specific
provision in a statute. To search for an overriding policy not based on such a foundation is incompatible with my role as a judge.
284
As a final comment on this point, searching for some overarching and unarticulated policy and using such an inferred
policy to override the Asset Transaction would inappropriately place the formulation of a contract in the hands of the judiciary.
Absent a specific legislative framework that requires me to execute such task, it is inappropriate for me to do so: see Canada
Trustco Mortgage Co. v. R., 2005 SCC 54 (S.C.C.) at paras 41, 42. I also note that absent a specific legislative framework
directing such an undertaking, the execution of such a task would be of general concern because of the indeterminate effect it
would have on the business community. While I concede that such challenges are available under the ITA, that is only because
section 245 of the statute introduced the general anti-avoidance rule in 1988. I am not aware of any similar legislative frameworks
in other statutes that could be applied to challenge the Asset Transaction, and none have been plead.
D. Is the Release a complete bar to claims against Ms. Rose?
285
The decision in Redwater nullifies the Trustee's assertions concerning the Release. Further, Redwater extinguishes any
suggestion that Ms. Rose breached her duties, including her fiduciary duty and duty of care, because that case determine that
ARO is not liability. As a consequence, the Director Claim embodies no reasonable cause of action. I make further comments
on the "Director Claim" below: see part VI. E., below.
286

Notwithstanding the impact of Redwater, I provide the following comments in respect of the Release.

1. Incremental Facts and Context
287
The Share Purchase Agreement was negotiated between sophisticated parties. Each of those parties was represented
by experience legal counsel.
288
The Trustee does not challenge or seek to set aside the Share Purchase Agreement. Given that context, I find that the
terms and conditions in the Share Purchase Agreement continue to stand.
289
The Share Purchase Agreement stipulated the closing deliverables for Perpetual Energy, in its capacity as the vendor,
including the following for the benefit of PEOC:
8.1(a)(xviii) resignations of all directors and officers of [PEOC] and a release from such directors and officers pursuant
to which they release all Claims against [PEOC];....
290 The Share Purchase Agreement also stipulated the closing deliverables of 198Co, in its capacity as the purchaser. These
deliverables included the following reciprocal release in favour of Ms. Rose:
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8.2(a)(xiii) releases signed by the new signing authorities of [PEOC] as appointed by the Purchaser releasing the directors
and officers of [PEOC] from any Claims related to such directors and officers acting as a director or officer of [PEOC];....
291
The term "Claim" is defined broadly in the Share Purchase Agreement as "any claim, demand, lawsuit, proceeding,
arbitration or governmental investigation, in each case, whether asserted, threatened, pending or existing".
292
As provided for in the Share Purchase Agreement, the new directors of PEOC signed the Release on behalf of PEOC.
Those new PEOC directors did so under the new ownership of 198Co.
293
PEOC and Perpetual Energy released Ms. Rose from any claims relating to her having acted as a director and officer
of PEOC. The Release provides as follows:
Corporate Release
3. PEI and PEOC do hereby remise, release and forever discharge Susan Riddell Rose from all Claims (as defined in the
Purchase and Sale Agreement), which PEI and PEOC now have or can have or can hereafter have against Susan Riddell
Rose by reason of, existing out of or in connection with Susan Riddell Rose having acted, at the request of PEI, as a director
and officer of PEOC, but which shall exclude any Claim based on the fraud, criminal conduct, or deceitful conduct of
Susan Riddell Rose.
294 As is evident from the above text in clause 3 of the Release, it includes an exclusion that provides that the Release does
not apply if the Claim is based on the fraud, criminal conduct or deceit. None of the claims or particulars in the Trustee SOC
allege fraud, criminal conduct or deceitful conduct in respect of Ms. Rose.
295

The Release further provides:
Understanding & General
4. The parties acknowledge and declare that they have been provided with sufficient time and opportunity to consider
all factors related to the execution of this Mutual Release and acknowledge a full awareness of its consequences and its
voluntary execution. The parties acknowledge having received independent legal advice regarding the execution of this
Mutual Release, or have voluntarily chosen not to receive such advice.
...
6. This Mutual Release shall be binding upon and enure to the benefit of the parties and their respective heirs, executors,
administrators, successors and assigns.

2. The Law
296
Releases are common in a variety of circumstances, including in purchase and sale agreements and where the parties
have no previous relationship. The purpose of a release is typically to deal with events that are, or may be, yet to come.
297 A release is an agreement. Its effectiveness is judged on the basis of ordinary contractual principles: Fotinis Restaurant
Corp. v. White Spot Ltd. (1998), 38 B.L.R. (2d) 251 (B.C. S.C. [In Chambers]) at para 8, [1998] B.C.J. No. 598 (B.C. S.C.
[In Chambers]).
298
The wording of a release typically suggests an intent to wipe the slate clean. The parties may look to make that fresh
start when, for example, they wish to end a particular relationship or one party may be seeking to sever a connection with a
prior relationship: Bank of Credit & Commerce International SA (In Liquidation) v. Ali (No.1), [2001] 1 All E.R. 961 (Eng.
H.L.) [Ali] at 970.
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299
A release is the abandonment, in whole or in part, of a right or claim: Covia Canada Partnership Corp. v. PWA Corp.
(1993), 105 D.L.R. (4th) 60 (Ont. Gen. Div. [Commercial List]) at 75, [1993] O.J. No. 1757 (Ont. Gen. Div. [Commercial List]),
aff'd (1993), 106 D.L.R. (4th) 608 (Ont. C.A.); K. (R.) v. A. (J.) (2000), 233 N.B.R. (2d) 291 (N.B. Q.B.) at para 104,[2000]
N.B.J. No. 498 (N.B. Q.B.), aff'd 2001 NBCA 88 (N.B. C.A.), leave to appeal to SCC refused 28982 (20 June 2002) [2002
CarswellNB 209 (S.C.C.)]; and Donnell, Re, [1930] 4 D.L.R. 1037 (Ont. Surr. Ct.) at 1037, [1930] O.J. No. 433 (Ont. Surr.
Ct.). The essence of a release is that one party discharges the other party from an action: Abouchar c. Ottawa-Carleton (Conseil
scolaire de langue française section publique) (2002), 58 O.R. (3d) 675 (Eng.) (Ont. S.C.J.) at 678, [2002] O.J. No. 1249 (Ont.
S.C.J.).
300
The intent of a release is to unchain a party from any liability or obligation to another party arising out of particular
circumstances, and to do so once and for all: Abundance Marketing Inc. v. Integrity Marketing Inc., 2002 CanLII 23605 at para
22, (2002), 117 A.C.W.S. (3d) 227, [2002] O.J. No. 3796 (Ont. S.C.J.). That is, a release extinguishes the underlying liability.
As a consequence, a release can be held up as a bar to a claim.
301
The person requesting a release typically seeks to obtain a relinquishment of rights, which can be used as a bar against
a future claim. Even where a release is not effective to bar a particular proceeding, it may still be relevant to bar the merits of
the issues in that proceeding or in relation to the remedies that otherwise may be available: Keewatin Regional Health Board
v. Peterkin, [1997] N.W.T.R. 93 (N.W.T. S.C.) at paras 7, 27, (1997), 29 C.C.E.L. (2d) 190 (N.W.T. S.C.), at 198. Under longstanding common law principles, a release serves this purpose because it can be raised as a bar to an action on a debt or claim
that has been discharged: Brown v. Owen, [1939] O.W.N. 522, [1939] 4 D.L.R. 732 (note) (Ont. H.C.); Carey v. Freeman, [1938]
4 D.L.R. 678 (Ont. C.A.) at 681, [1938] O.R. 713 (Ont. C.A.); Heitman Financial Services Ltd. v. Towncliffe Properties Ltd.
(1981), 35 O.R. (2d) 189 (Ont. H.C.) at 192-193, (1981), 12 A.C.W.S. (2d) 294 (Ont. H.C.).
302
A valid and enforceable release affords a complete defence to an action because its effect extinguishes the underlying
cause of action. There is no need for the party relying on the release to make out a case that the commencement of the action
constitutes a breach of contract. There is no necessity for pleading a counterclaim: Carey at 681.
303
The effect of a release is to extinguish a cause of action in a manner similar to the expiry of a limitation period: British
Columbia Electric Railway v. Turner (1914), 49 S.C.R. 470 (S.C.C.) at 496. The Judicial Committee of the Privy Council
accepted this proposition as being correct: Gentile v. British Columbia Electric Railway, [1914] A.C. 1034 (Jud. Com. of Privy
Coun.) at 1042.
304
When a release is signed, the releasee is typically seeking to achieve finality. In this regard, authoritative courts have
recognized that finality is an objective of both parties, and that the parties to a release do not confine the scope of the document
to known claims: Ali at 970-71.
305 The finality associated with judgments of a court are recognized as an important feature of the justice system in Canada,
both for the parties involved in any specific litigation and for the community at large: Tsaoussis (Litigation Guardian of) v.
Baetz (1998), 41 O.R. (3d) 257 (Ont. C.A.) at 275, (1998), 165 D.L.R. (4th) 268 (Ont. C.A.) [Tsaoussis], leave to appeal to SCC
refused, 26945 (28 January 1999) [(1999), 236 N.R. 189 (note) (S.C.C.)].
306
In Tsaoussis, the Ontario Court of Appeal considered a motion to set aside a judgment approving an infant settlement.
For the parties, the Court noted that finality is an economic and psychological necessity: Tsaoussis at 275. The appellate Court
in that case commented that finality "places some limitation on the economic burden each legal dispute imposes on the system
and it gives decisions produced by the system an authority which they could not hope to have if they were subject to constant
reassessment and variation": Tsaoussis at 275. While the context in that case was not commercial, the premise remains the same.
Courts emphasize the high value placed upon finality by our justice system.
307
It is important that there be a point in time when parties can proceed on a basis that matters have been decided, and
rights and obligations finally determined. Parties need to be secure in their knowledge that issues have been concluded on a
final basis: Tsaoussis at 276. The common law recognizes this contractual entitlement in the form of a release.
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3. Application of the Law to the Facts
308 It is standard industry practice to release outgoing directors when there is a change of control. It would be highly unusual
for a director not to seek protection in the form of a release.
309
As I understand the Trustee's argument, it seeks monetary damages from Ms. Rose on the theory that Ms. Rose caused
Perpetual Energy to require 198Co to agree to the Release. On the balance of probabilities, I find that this allegation is without
merit for the following reasons.
310 First, there is no evidence that Ms. Rose caused Perpetual Energy to do anything. Indeed, the evidence is to the contrary.
Perpetual Energy is a public company. It has its own board of directors. Further, there is no evidence that Ms. Rose controlled
Perpetual Energy. Given that context, I find that Ms. Rose did not control Perpetual Energy.
311

Second, the Release confirmed that Ms. Rose acted as a director and officer of PEOC at the request of Perpetual Energy.

312
Third, counsel for the Trustee conceded in court that "[t]his was Perpetual Energy doing this transaction through a
subsidiary."
313
Fourth, PEOC was a special purpose corporation that was a wholly owned subsidiary of Perpetual Energy. That being
the case, legal control flowed from the parent corporation, which was Perpetual Energy, to the subsidiary, which was PEOC.
314
Fifth, 198Co was a sophisticated arm's length party. It negotiated all aspects of the Aggregate Transaction with the
assistance of experienced legal counsel. There is no evidence that 198Co was forced or "required" to agree to anything in respect
of the Release.
315
Sixth, the terms of the Release acknowledge that the parties have been provided with sufficient opportunity to
consider all factors related to the execution of that document. Also, the parties specifically acknowledged a full awareness of
its consequences, and its voluntary execution.
316
The Trustee also alleges that Ms. Rose breached her duties to PEOC by acting contrary to section 122(3) of the ABCA.
Section 122(3) of the ABCA provides as follows.
(3) Subject to section 146(7) [unanimous shareholder agreements], no provision in a contract, the articles, the bylaws or a
resolution relieves a director or officer from the duty to act in accordance with this Act or the regulations or relieves the
director from any liability for a breach of that duty.
317
Section 122(3) of the ABCA embodies the principle that officers and directors may not contract out of existing duties
owed to the corporation. The object of that statutory provision is to ensure that existing directors of the corporation comply
with their duties to the corporation while they are in office.
318
I struggle with the argument advanced by the Trustee. If the Trustee's position is that section 122(3) of the ABCA
precludes a corporation from entering into a mutual release with a former director, that would be extraordinary for the following
five reasons.
319
First, the use of a mutual release by business people in transactions is common practice. If I accepted the position
advanced by the Trustee, it would displace decades of business convention.
320 Second, the implication inherent in the position of the Trustee is that directors can never be released in transactions that
involve an acquisition of control. If that was the law, directors would be exposed to liability for an indeterminant length of time.
321
Third, there are books written on the use of releases. My review of that literature does not support the proposition
advanced by the Trustee.
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322 Fourth, there is a need for finality: Tsaoussis at 275. But for releases, a director may never achieve finality. As a matter of
contract, the proposition advanced by the Trustee would be ironic in that it was PEOC (now Sequoia Resources) that negotiated
and signed the Release. The implication of the Trustee's apparent position would be that Sequoia Resources could walk away
from the very bargain that it negotiated.
323
Fifth, the evidence is that Ms. Rose took her responsibilities as a director and officer of PEOC seriously, considered
the best interests of PEOC, its stakeholders, and then exercised her business judgment to the best of her ability. Importantly,
her evidence was to the effect that the ultimate decision to enter into the Aggregate Transaction was that of Perpetual Energy
and its board of directors.
324
The evidence before me is that the Release was negotiated at arm's length between Perpetual Energy and 198Co, and
that the Release was signed on behalf of PEOC by the new directors, who were appointed by 198Co.
325
As noted above, the parties to the Release acknowledged and declared that they were provided with sufficient time
and opportunity to consider all factors related to the execution of the Release, and they acknowledged a full awareness of its
consequences and its voluntary execution. The parties also acknowledged having received independent legal advice regarding
the execution of the Release, or voluntarily chose not to receive such advice.
326
These acknowledgments distinguish the circumstances of this Release from the one referred to in Tongue v. Vencap
Equities Alberta Ltd. (1994), 148 A.R. 321, 17 Alta. L.R. (3d) 103 (Alta. Q.B.), aff'd 1996 ABCA 208 (Alta. C.A.). In Tongue
at paras 139 and 141, the Court stated that the Release did not allow the directors to contract out of their duties. The decision in
that case turned on disclosure, and the Court stated that the Releases did not contemplate liability for certain breaches because
certain confidential information was not disclosed during the transaction: Tongue at paras 135-136. In contrast to Tongue, there
is no suggestion in this case that there was not full disclosure. Further, the evidence is that both parties to the Release had
experienced legal counsel advising them.
327
Given the above facts and analysis, I find that the Release provides a complete defence to Ms. Rose in respect of all of
the Trustee's claims against her. Significantly, the Trustee does not seek to set aside the Release. If the Release is not set aside,
I find that there can be no damages against Ms. Rose and she is shielded from financial exposure.
4. Conclusion
328
The Trustee's claims against Ms. Rose are solely in relation to her having acted as a director of PEOC. I find this to
be directly contrary to the express terms of the Release.
329
The Trustee's segregation of the Asset Transaction from the Aggregate Transaction puts it in the unusual position of
conceding that the Release was part of the negotiated transaction, but somehow disconnected from the Asset Transaction. This
inconsistency cannot be reconciled.
330

Given the above facts and analysis, I find that the Release is a complete bar to the claims against Ms. Rose.

E. Director Claim — Did Ms. Rose breach her fiduciary duty and duty of care owed to PEOC by approving the Asset
Transaction?
1. Incremental Facts and Context
331

For convenience, I include key facts here notwithstanding that they may have been included above.

332
The value of the Goodyear Assets received by PEOC on the Asset Transaction was alleged in the Trustee SOC to
be no more than $5,670,200. This amount does not include any value attributed to the Gas Marketing Contract, which the
evidence indicates was $12.9 million. Further, this amount does not include additional information from the models that the
Trustee compiled.
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333
The evidence provided by the Trustee estimated the liabilities assumed by PEOC in the Asset Transaction to be as
follows: (i) ARO abandonment costs of $98,855,218; (ii) ARO reclamation costs of $93,272,056; and (iii) ARO facility costs
of $26,831,000. These ARO liabilities aggregate to a total of $218,958,274.
334
The evidence provided by the Trustee alleged municipal property taxes in the amount of $10,047,744. Based on my
review of the evidence, I note that those municipal property taxes were from a 2015 listing. Since the Asset Transaction was
effected in 2016, I focused on the municipal property taxes associated with that calendar year. Based on my review of the
evidence, I find the relevant outstanding municipal property tax to be in the amount of $1,560,890.
335
During my review of the evidence, I did not see any record of the municipalities issuing notices of default in respect
of the property taxes that are associated with the Goodyear Assets.
336

The Trustee asserted that Asset Transaction resulted in a net deficit of $217,580,800. In my review of that calculation, in

conjunction with a detailed review of the evidence, I identified an amount of "value" that was deducted twice ($5,765,000). 3
There also were some minor rounding adjustments ($18, being a net amount).
337 The Trustee SOC alleges that Ms. Rose determined that the Goodyear Assets were high liability assets. It further asserts
that Ms. Rose failed as a director of PEOC to consider the implications of ARO as a liability of PEOC.
338 Ms. Rose filed the application before me, amended twice, for summary dismissal and striking pleadings. She asked that
this action against her be summarily dismissed pursuant to Rule 7.3, or in the alternative to be struck pursuant to Rule 3.68.
2. The Law
339
Redwater has a significant impact on the Director Claim. I have already commented on Redwater extensively above.
To the extent it is relevant, I incorporate by reference my above comments on Redwater.
340 In addition, Daishowa touches on the alleged liability issue from a different perspective. The comments of the Supreme
Court of Canada in Daishowa on the alleged liability issue are instructive, including at paras 3, 29, 37 and 40:
[3] The issue in this case is whether [Daishowa-Marubeni International Ltd. ("DMI")] was required to include in its
"proceeds of disposition" for each sale an estimate of the cost of the reforestation obligations that the purchasers assumed.
In my view, DMI was not required to do so. The obligation to reforest areas harvested in accordance with a forest tenure
in Alberta is a future expense that is embedded in the tenure. As such, the obligation serves to depress the value of the
forest tenure. It is not a separate existing debt of the vendor that is assumed by the purchaser as part of the sale price of
the forest tenure.
...
[29] I agree with Mainville J.A., DMI and the industry interveners that the assumed reforestation obligations are not
appropriately characterized as the assumption of an existing debt of the vendor that forms part of the sale price of the
property. The obligations — much like needed repairs to property — are a future cost embedded in the forest tenure that
serves to depress the tenure's value at the time of sale.
.....
[37] In sum, the reforestation obligations imposed by Alberta law on DMI's forest tenures are embedded in those tenures
and, as such, are future expenses tied to ownership of the property. They are not a liability that can be separated from the
forest tenure, the assumption of which would form part of the sale price of the tenure.
.....
[40] However, DMI's argument that the reforestation obligations should not be included in its proceeds of disposition
because they are a "contingent liability" is misplaced and appears to have caused some confusion in the courts below.
The argument is problematic because, in focusing on whether the reforestation obligations are contingent or absolute, it
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implicitly accepts that the cost of reforestation is a liability of the vendor that is not embedded in the forest tenure and
would constitute proceeds of disposition but for the contingent nature of the liability; see Frankovic, at p. 4. This implicit
assumption is incorrect. As I have explained above, the cost of reforestation is not a distinct existing liability of the vendor.
The assumption of the cost of reforestation would thus be excluded from proceeds of disposition independent of whether
the cost is absolute or contingent.
3. Analysis
341
I have already indicated that the Director Claim embodies no reasonable cause of action when the Trustee SOC is read
as a whole in the context of what fiduciary duty and duty of care mean: see paragraph 285 of this decision, above. That is fatal
to the Director Claim. I make this comment because Redwater held that ARO is not a liability, which nullifies the Trustee's
arguments concerning fiduciary duty and duty of care.
342 While Redwater and the consequential lack of a cause of action are sufficient to strike the Director Claim, Ms. Rose also
sought summary dismissal of this matter. For completeness, I will address the question of summary dismissal of the Director
Claim.
a. Summary Dismissal
343
I am required to assess whether it is possible to resolve the Director Claim on a summary basis, based on the record
before me. I find that there is sufficient evidence for me to do so.
344
For purposes of this analysis, I will use the Trustee's alleged value of consideration received, being the amount of
$5,670,200. Concerning the liabilities associated with the ARO and municipal property taxes, the alleged liabilities will be
examined through the lens of the law as it currently stands.
345 In considering summary dismissal, I must assess whether Ms. Rose has demonstrated on a balance of probabilities that,
on the facts as proven, there is no merit to the Director Claim.
346
The Alberta Court of Appeal has cautioned that a summary dismissal should not be considered if there a dispute on
material facts: Weir-Jones at paras 21 and 35-36. A material fact in this case is whether the AER was a creditor. I considered that
issue above. That is a question of law, and Redwater is relevant. To the extent the parties dispute the application of Redwater,
I find that the Trustee's position is without merit. That being the case, Redwater should be considered in Ms. Rose's summary
dismissal application.
347 The Trustee alleges that Ms. Rose had determined that the Goodyear Assets were high liability assets. The Trustee also
alleges that Ms. Rose was aware that PEOC was unable to meet the obligations associated with Goodyear Assets.
348
In contrast, Ms. Rose argues that the above allegation has no relevance to her duties to PEOC, and that she acted in
accordance with her statutory duties under the ABCA.
349
Notwithstanding Ms. Rose's arguments, I will address the liability issue because that is the foundation of the Trustee's
argument. To do this, it is necessary to consider the Asset Transaction in the context of the liability issue.
350
The Perpetual Energy Defendants assert that the ARO is not a liability. They take this position on the authority of
Redwater.
351
In contrast, the Trustee asserts that the Supreme Court of Canada in Redwater did not address the broader question of
whether the AER was a creditor for any purpose. The Trustee also argued that Redwater would have no effect on its standing
to advance various claims, and that the concept of a "provable claim" was not relevant to the oppression analysis that the Court
needed to address.
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352 PWC asserted in the Trustee's June 2019 Submission that the "provable claim" issue was a red herring. It advanced this
argument apparently because it is of the view that Redwater impacts a definition in the BIA that is not relevant to the analysis
that the Court must undertake on other fronts. I disagree.
353 The Trustee also submits that the Defendants' assertions that Redwater holds that the ARO is not a liability are without
merit based on the facts in Redwater and Daishowa. To support its position, the Trustee refers to the following:
a. All licenses held by Redwater were received by it, subject to the end-of-life obligations that would one day arise:
Redwater at para 157.
b. The issue in Daishowa was whether the reforestation obligations assumed by the purchaser depressed the value of the
tenures sold or were separate liabilities to be included in the seller's proceeds of disposition for tax purposes: Daishowa
at paras 6, 7 and 25, 26. The Trustee argues that, as in Redwater, there is no dispute in Daishowa that the reforestation
obligations were a form of liability: see Trustee's June 2019 Submission at para 12.
c. The ARO associated with the assets transferred to PEOC had a present effect on the fair market value of those assets,
the same as if the associated costs had been paid upfront: Redwater at para 157.
354
To properly consider the nature of Trustee's assertions, I need to review the definition of "liability". The nature of the
"liability" issue is important to the Director Claim because it will assist in determining whether there is any merit to that claim,
as framed by the Trustee.
355

Based on my review of the evidence in the context of the law as it currently reads, the record allows me to make a

finding on this liability issue. Indeed, the Trustee, by its own admission, asserted that "...facts are not complex or disputed". 4
The Trustee also states that "...there is no reason why complex legal issues require a trial and cannot be determined on an
application" (emphasis in the original). 5
356

Based on the evidence before me, I find that the ARO does not represent a liability for the following four reasons.

357
First, the Trustee asserts that the ARO is a liability because Redwater referred to that regulatory responsibility as an
end-of-life obligation that would one day arise: Redwater at para 157. Contrary to the Trustee's position, I find that judicial
comment supports the position that ARO is not a liability. In particular, that judicial comment in Redwater recognizes that an
obligation will arise at a future date, thereby implicitly acknowledging that the ARO is not a current debt or liability.
358
Concerning this point, the issue of whether a current liability exists is binary. There is no middle ground. A liability
either exists or it does not. Further, a liability is quite different from a future obligation, particularly one that can be quantified
only by reference to broad assumptions. While financial statements may record an accounting provision for various obligations,
such accounting provisions do not, in and of themselves, create a liability that is recognized in Canada under the laws of general
application.
359
Second, the Trustee relies on Daishowa to assert that there is no dispute that the reforestation obligations were a form
of liability: Daishowa at paras 25, 26. As I understand the Trustee's position, it asserts that a "form of liability" is therefore
a liability.
360 I find that assumption to be in error because a "form of liability" is, at best, a contingent liability. A contingent liability
is not a liability in law. This very point has been made by the Supreme Court of Canada: Daishowa at para 40 (which is stated
above at paragraph 340 of this decision).
361
Third, the Courts have stated that a person with a contingent interest in an uncertain claim for unliquidated damages
is not a creditor: Hordo at para 15. Absent a creditor, there cannot be a liability. One goes with the other because they are
linked inextricably.
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362
Fourth, during the hearing of this matter, the Trustee made an unqualified admission to the effect that ARO associated
with the Goodyear Assets was not a PEOC liability. While the Trustee's June 2019 Submission suggests that the Trustee is
retreating from that admission, that concession during argument highlights the weak ground on which the Trustee stands.
363 Based on the evidence before me, the current state of the law and my analysis above, I find that the AER, on the balance
of probabilities, was not a creditor of PEOC at the time of the Asset Transfer and that PEOC was not subject to a current or
enforceable liability in respect of the ARO that was allegedly associated with the Goodyear Assets. As a result, I also find that
Ms. Rose has demonstrated, on the balance of probabilities, that, on the facts proven, there is no merit to the Director Claim.
Restated, if the AER is not a creditor, the foundation of the Trustee's argument concerning the Director Claim is nullified.
364
I am able to make these findings based on the nature and quality of the evidence before me. The record was sufficient
to consider this "liability" issue on a summary application, and there was no "credibility" issue that had to be tested (in contrast
to my finding above in respect of the BIA Claim).
365 Having found that there is no merit to the Director Claim, I find that Ms. Rose discharged her burden. That said, I need
to assess whether the Trustee has established that there is a genuine issue requiring a trial in respect of the Director Claim: WeirJones at para 30, 47. This latter assessment will be based on the nature of the issues and their merits.
366
Undoubtedly, the Trustee is of the view that there is a genuine issue requiring a trial. As I noted above, the Trustee
asserts that the Supreme Court of Canada in Redwater did not address the broader question of whether the AER was a creditor
for any purpose. The Trustee also asserted that Redwater has not determined the liability issue. In particular, the Trustee takes
the position that the argument that the ARO is not a liability is without merit.
367
Before Supreme Court of Canada decision in Redwater, I may have considered the argument advanced by the Trustee.
However, on the authority of Redwater, I find that the AER is not a creditor in respect of the ARO associated with the Goodyear
Assets. Consistent with that finding, I also conclude that the ARO associated with the Goodyear Assets was not a liability of
PEOC (Sequoia Resources) at the time that the Asset Transfer was effected.
b. Financial Review — Redwater Impact
368
My conclusion is supported by the financial component of the "Value and Consideration" in respect of the Asset
Transaction. That financial result is as follows (see the "Post-Redwater" column):
Alleged Value of Consideration Received
Trustee Estimate of Liabilities Assumed:
• ARO abandonment costs
• ARO reclamation costs
• ARO Facilities
Alleged Aggregate ARO
Alleged Aggregate Property Taxes
Sub-Total
Reconciling Adjustment 6
Alleged Aggregate Liabilities
Net Asset (Deficit)

Trustee SOC
$5,670,200

Post-Redwater
$5,670,200

98,855,218
93,272,056
26,831,000
218,958,274
10,047,744
229,006,018
(5,765,018)

NIL
NIL
NIL
NIL
1,560,809
1,560,809
NIL

223,241,000
($217,570,800)

1,560,809
$4,109,391

369 In effect, the decision in Redwater extinguishes the Trustee's assertion that the Asset Transaction resulted in a significant
net deficit. This "Post-Redwater" determination further demonstrates that there is no merit to the Director Claim insofar as it
was premised on the ARO being a liability. Accordingly, I summarily dismiss the Director Claim under Rule 7.3(1)(b).
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370
Given the above facts and analysis, I find that the Trustee has not established that there is a genuine issue requiring a
trial in respect of the Director Claim because the Trustee's foundation for the Director Claim was premised on the ARO being
a liability. That position has been nullified by Redwater.
371 Given this determination, the guidelines in Weir-Jones require that I take one last step. That is, I must determine whether
I am sufficiently confident in the state of the record to exercise my discretion to summarily dismiss the Director Claim: WeirJones at para 47(d); see also Geophysical Service at para 40. Based on my review, I am satisfied that the state of the records
permits me to exercise discretion to summarily dismiss the Director Claim.
4. Conclusion
372

Given the above facts and analysis, I summarily dismiss the Director Claim under Rule 7.3(1)(b).

VII. Summary of Conclusions
373

For convenience, I summarize my above conclusions as follows.

A. BIA Claim — Was the Asset Transaction an arm's length transfer for purposes of section 96(1) of the BIA?
374

Given the above facts and analysis, I will not summarily dismiss the BIA Claim.

375

Given the above facts and analysis, I will not strike the BIA Claim.

B. Oppression Claim — Is the Trustee a "complainant" that is entitled to bring an oppression claim under section 242 of
the ABCA?
376 Given the above facts and analysis, I strike the Oppression Claim under Rule 3.68 because the Trustee SOC discloses no
reasonable claim. I do so on the basis that the Trustee is not a "proper person" that would accord it standing as a "complainant",
and, alternatively, because the Trustee has no cause of action in respect of the Oppression Claim.
C. Public Policy Claim — Should the Claim by the Trustee for Relief on the Grounds of Public Policy, Statutory Illegality,
and Equitable Rescission be struck?
377
Given the above facts and analysis, I strike the Public Policy Claim under Rule 3.68 on the basis that the Trustee SOC
discloses no reasonable claim, and, in particular, it discloses no cause of action.
D. Is the Release a complete bar to claims against Ms. Rose?
378

Given the above facts and analysis, I find that the Release is a complete bar to the claims against Ms. Rose.

E. Director Claim — Did Ms. Rose breach her fiduciary duty and duty of care owed to PEOC by approving the Asset
Transaction?
379
Given the above facts and analysis, I strike the Director Claim under Rule 3.68 on the basis that the Trustee SOC
discloses no reasonable claim, and, in particular, it discloses no cause of action.
380

Given the above facts and analysis, I summarily dismiss the Director Claim under Rule 7.3.

VIII. Costs
381

If the parties cannot otherwise agree, they may speak to costs at their convenience.

Footnotes

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

51

PricewaterhouseCoopers Inc v. Perpetual Energy Inc, 2020 ABQB 6, 2020 CarswellAlta 62
2020 ABQB 6, 2020 CarswellAlta 62

1

See paragraph 4(a) of the Application for Summary Dismissal and to Strike filed by Perpetual Energy, POT and POC on October 19,
2018. See also paragraph 36 of the Brief of the Perpetual Energy Defendants, which is categoric in the use of the term "only".

2

See also paragraph 36 of the Brief of the Perpetual Energy Defendants, which states that "[t]he first threshold issue addresses only
the question of whether the parties were dealing at arm's length" (underlining added). The first threshold issue is referenced in that
Brief as the BIA claim.

3

See Exhibit N to the Darby Affidavit. The alleged net deficit of $223,241,000 already reflects a reduction of $5,765,000. When the
$223,241,000 is reduced again by the amount of $5,670,200, the net result of $217,570,800 is recorded. That matches the amount
claimed, but the double deduction of value was required to come to that "net amount".

4

See paragraph 28 of the Trustee's Brief. See also the Trustee's statement in paragraph 11 of it Brief were it asserts that "[t]he relevant
facts are simple." The Trustee also states that "[t]he complexity of a transaction or the amount involved does not, on its own, preclude
the Trustee from proceeding by way of a summary application": see paragraph 27 of the Trustee's Brief. Given that statement, I am
of the view that the argument goes both ways to permit applications to be brought against the Trustee as well.

5

See paragraph 29 of the Trustee's Brief.

6

This adjustment is included in order to reconcile with the figure that the Trustee used. See footnote 3, above.

End of Document
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TAB 2

Alberta Rules of Court — Alta. Reg. 124/2010, Alta. Reg. 124/2010, s. 3.68

Alberta Rules
Alta. Reg. 124/2010 — Alberta Rules of Court
Part 3 — Court Actions
Division 5 — Significant Deficiencies in Claims
Most Recently Cited in: Al-Ghamdi v. College and Association of Registered Nurses of Alberta, 2020 ABCA 81,
2020 CarswellAlta 369 | (Alta. C.A., Feb 27, 2020)
Alta. Reg. 124/2010, s. 3.68

s 3.68 Court options to deal with significant deficiencies
Currency
3.68Court options to deal with significant deficiencies
3.68(1) If the circumstances warrant and a condition under subrule (2) applies, the Court may order one or more of the following:
(a) that all or any part of a claim or defence be struck out;
(b) that a commencement document or pleading be amended or set aside;
(c) that judgment or an order be entered;
(d) that an action, an application or a proceeding be stayed.
3.68(2) The conditions for the order are one or more of the following:
(a) the Court has no jurisdiction;
(b) a commencement document or pleading discloses no reasonable claim or defence to a claim;
(c) a commencement document or pleading is frivolous, irrelevant or improper;
(d) a commencement document or pleading constitutes an abuse of process;
(e) an irregularity in a commencement document or pleading is so prejudicial to the claim that it is sufficient to defeat
the claim.
3.68(3) No evidence may be submitted on an application made on the basis of the condition set out in subrule (2)(b).
3.68(4) The Court may
(a) strike out all or part of an affidavit that contains frivolous, irrelevant or improper information;
(b) strike out all or any pleadings if a party without sufficient cause does not
(i) serve an affidavit of records in accordance with rule 5.5,
(ii) comply with rule 5.10, or
(iii) comply with an order under rule 5.11.
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Currency
Alberta Current to Gazette Vol. 116:6 (March 31, 2020)
Concordance References
Rules Concordance 8, Affidavits
Rules Concordance 29, Contents of pleadings

End of Document
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Alberta Rules of Court — Alta. Reg. 124/2010, Alta. Reg. 124/2010, s. 7.3

Alberta Rules
Alta. Reg. 124/2010 — Alberta Rules of Court
Part 7 — Resolving Claims Without Full Trial
Division 2 — Summary Judgment
Most Recently Cited in: SSC North America, LLC v. Federkiewicz, 2020 ABQB 176, 2020 CarswellAlta 457,
[2020] A.W.L.D. 1111, [2020] A.W.L.D. 1135, 316 A.C.W.S. (3d) 74 | (Alta. Q.B., Mar 10, 2020)
Alta. Reg. 124/2010, s. 7.3

s 7.3 Application and decision
Currency
7.3Application and decision
7.3(1) A party may apply to the Court for summary judgment in respect of all or part of a claim on one or more of the following
grounds:
(a) there is no defence to a claim or part of it;
(b) there is no merit to a claim or part of it;
(c) the only real issue is the amount to be awarded.
7.3(2) The application must be supported by an affidavit swearing positively that one or more of the grounds described in
subrule (1) have been met or by other evidence to the effect that the grounds have been met.
7.3(3) If the application is successful the Court may, with respect to all or part of a claim, and whether or not the claim is for
a single and undivided debt, do one or more of the following:
(a) dismiss one or more claims in the action or give judgment for or in respect of all or part of the claim or for a lesser
amount;
(b) if the only real issue to be tried is the amount of the award, determine the amount or refer the amount for determination
by a referee;
(c) if judgment is given for part of a claim, refer the balance of the claim to trial or for determination by a referee, as the
circumstances require.
Currency
Alberta Current to Gazette Vol. 116:6 (March 31, 2020)
Concordance References
Rules Concordance 41, Summary judgment

End of Document
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Canada Federal Statutes
Bankruptcy and Insolvency Act
Interpretation
Most Recently Cited in:Scotian Distribution Services Limited (re) , 2020 NSSC 158, 2020 CarswellNS 330 | (N.S.
S.C., May 11, 2020)
R.S.C. 1985, c. B-3, s. 2

s 2. Definitions
Currency
2.Definitions
In this Act
"affidavit" includes statutory declaration and solemn affirmation; ("affidavit")
"aircraft objects" [Repealed 2012, c. 31, s. 414.]
"application", with respect to a bankruptcy application filed in a court in the Province of Quebec, means a motion; (Version
anglaise seulement)
"assignment" means an assignment filed with the official receiver; ("cession")
"bank" means
(a) every bank and every authorized foreign bank within the meaning of section 2 of the Bank Act,
(b) every other member of the Canadian Payments Association established by the Canadian Payments Act, and
(c) every local cooperative credit society, as defined in subsection 2(1) of the Act referred to in paragraph (b), that is a
member of a central cooperative credit society, as defined in that subsection, that is a member of that Association;
("banque")
"bankrupt" means a person who has made an assignment or against whom a bankruptcy order has been made or the legal
status of that person; ("failli")
"bankruptcy" means the state of being bankrupt or the fact of becoming bankrupt; ("faillite")
"bargaining agent" means any trade union that has entered into a collective agreement on behalf of the employees of a person;
("agent négociateur")
"child" [Repealed 2000, c. 12, s. 8(1).]
"claim provable in bankruptcy,""provable claim" or "claim provable" includes any claim or liability provable in
proceedings under this Act by a creditor; ("réclamation prouvable en matière de faillite" ou "réclamation prouvable")
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(a) its units are listed on a prescribed stock exchange on the date of the initial bankruptcy event, or
(b) the majority of its units are held by a trust whose units are listed on a prescribed stock exchange on the date of the
initial bankruptcy event;
("fiducie de revenu")
"insolvent person" means a person who is not bankrupt and who resides, carries on business or has property in Canada, whose
liabilities to creditors provable as claims under this Act amount to one thousand dollars, and
(a) who is for any reason unable to meet his obligations as they generally become due,
(b) who has ceased paying his current obligations in the ordinary course of business as they generally become due, or
(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if disposed of at a fairly conducted sale under
legal process, would not be sufficient to enable payment of all his obligations, due and accruing due;
("personne insolvable")
"legal counsel" means any person qualified, in accordance with the laws of a province, to give legal advice; ("conseiller
juridique")
"locality of a debtor" means the principal place
(a) where the debtor has carried on business during the year immediately preceding the date of the initial bankruptcy event,
(b) where the debtor has resided during the year immediately preceding the date of the initial bankruptcy event, or
(c) in cases not coming within paragraph (a) or (b), where the greater portion of the property of the debtor is situated;
("localité")
"Minister" means the Minister of Industry; ("ministre")
"net termination value" means the net amount obtained after netting or setting off or compensating the mutual obligations
between the parties to an eligible financial contract in accordance with its provisions; ("valeurs nettes dues à la date de
résiliation")
"official receiver" means an officer appointed under subsection 12(2); ("séquestre officiel")
"person" includes a partnership, an unincorporated association, a corporation, a cooperative society or a cooperative
organization, the successors of a partnership, of an association, of a corporation, of a society or of an organization and the heirs,
executors, liquidators of the succession, administrators or other legal representatives of a person; ("personne")
"prescribed"
(a) in the case of the form of a document that is by this Act to be prescribed and the information to be given therein, means
prescribed by directive issued by the Superintendent under paragraph 5(4)(e), and
(b) in any other case, means prescribed by the General Rules;
("prescrit")
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whose claim is based on, or secured by, a negotiable instrument held as collateral security and on which the debtor is
only indirectly or secondarily liable.
"settlement" [Repealed 2005, c. 47, s. 2(1).]
"shareholder" includes a member of a corporation — and, in the case of an income trust, a holder of a unit in an income trust
— to which this Act applies; ("actionnaire")
"sheriff" [Repealed 2004, c. 25, s. 7(3).]
"special resolution" means a resolution decided by a majority in number and three-fourths in value of the creditors with proven
claims present, personally or by proxy, at a meeting of creditors and voting on the resolution; ("résolution spéciale")
"Superintendent" means the Superintendent of Bankruptcy appointed under subsection 5(1); ("surintendant")
"Superintendent of Financial Institutions" means the Superintendent of Financial Institutions appointed under subsection
5(1) of the Office of the Superintendent of Financial Institutions Act; ("surintendant des institutions financières")
"time of the bankruptcy", in respect of a person, means the time of
(a) the granting of a bankruptcy order against the person,
(b) the filing of an assignment by or in respect of the person, or
(c) the event that causes an assignment by the person to be deemed;
("moment de la faillite")
"title transfer credit support agreement" means an agreement under which an insolvent person or a bankrupt has provided
title to property for the purpose of securing the payment or performance of an obligation of the insolvent person or bankrupt in
respect of an eligible financial contract; ("accord de transfert de titres pour obtention de crédit")
"transfer at undervalue" means a disposition of property or provision of services for which no consideration is received by the
debtor or for which the consideration received by the debtor is conspicuously less than the fair market value of the consideration
given by the debtor; ("opération sous-évaluée")
"trustee" or "licensed trustee" means a person who is licensed or appointed under this Act. ("syndic" ou "syndic autorisé")
R.S.C. 1985, c. 31 (1st Supp.), s. 69; 1992, c. 27, s. 3; 1995, c. 1, s. 62(1)(a); 1997, c. 12, s. 1; 1999, c. 28, s. 146; 1999, c. 31,
s. 17; 2000, c. 12, s. 8; 2001, c. 4, s. 25; 2001, c. 9, s. 572; 2004, c. 25, s. 7(1), (3)-(8), (10); 2005, c. 3, s. 11; 2005, c. 47, s.
2(1), (3)-(5); 2007, c. 29, s. 91; 2007, c. 36, s. 1; 2012, c. 31, s. 414; 2018, c. 10, s. 82
Note:
S.C. 2000, c. 12, s. 8, amended s. 2(1) by repealing the definition of "child", and adding definitions of "common law partner"
and "common law partnership". Pursuant to S.C. 2000, c. 12, s. 21, the amendments apply only to bankruptcies, proposals
and receiverships commenced after the coming into force of S.C. 2000, c. 12, s. 21 on July 31, 2000. Prior to its repeal, the
definition of "child" read as follows:
"child" includes a child born out of marriage;
Currency
Federal English Statutes reflect amendments current to May 1, 2020
Federal English Regulations are current to Gazette Vol. 154:8 (April 15, 2020)
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Canada Federal Statutes
Bankruptcy and Insolvency Act
Interpretation
Most Recently Cited in:PricewaterhouseCoopers Inc v. Perpetual Energy Inc, 2020 ABQB 6, 2020 CarswellAlta
62 | (Alta. Q.B., Jan 13, 2020)
R.S.C. 1985, c. B-3, s. 4

s 4.
Currency
4.
4(1)Definitions
In this section
"entity" means a person other than an individual; ("entité")
"related group" means a group of persons each member of which is related to every other member of the group;
"unrelated group" means a group of persons that is not a related group.
4(2)Definition of "related persons"
For the purposes of this Act, persons are related to each other and are "related persons" if they are
(a) individuals connected by blood relationship, marriage, common-law partnership or adoption;
(b) an entity and
(i) a person who controls the entity, if it is controlled by one person,
(ii) a person who is a member of a related group that controls the entity, or
(iii) any person connected in the manner set out in paragraph (a) to a person described in subparagraph (i) or (ii); or
(c) two entities
(i) both controlled by the same person or group of persons,
(ii) each of which is controlled by one person and the person who controls one of the entities is related to the person
who controls the other entity,
(iii) one of which is controlled by one person and that person is related to any member of a related group that controls
the other entity,
(iv) one of which is controlled by one person and that person is related to each member of an unrelated group that
controls the other entity,
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(v) one of which is controlled by a related group a member of which is related to each member of an unrelated group
that controls the other entity, or
(vi) one of which is controlled by an unrelated group each member of which is related to at least one member of an
unrelated group that controls the other entity.
4(3)Relationships
For the purposes of this section,
(a) if two entities are related to the same entity within the meaning of subsection (2), they are deemed to be related to
each other;
(b) if a related group is in a position to control an entity, it is deemed to be a related group that controls the entity whether
or not it is part of a larger group by whom the entity is in fact controlled;
(c) a person who has a right under a contract, in equity or otherwise, either immediately or in the future and either absolutely
or contingently, to, or to acquire, ownership interests, however designated, in an entity, or to control the voting rights in an
entity, is, except when the contract provides that the right is not exercisable until the death of an individual designated in
the contract, deemed to have the same position in relation to the control of the entity as if the person owned the ownership
interests;
(d) if a person has ownership interests in two or more entities, the person is, as holder of any ownership interest in one of
the entities, deemed to be related to himself or herself as holder of any ownership interest in each of the other entities;
(e) persons are connected by blood relationship if one is the child or other descendant of the other or one is the brother
or sister of the other;
(f) persons are connected by marriage if one is married to the other or to a person who is connected by blood relationship
or adoption to the other;
(f.1) persons are connected by common-law partnership if one is in a common-law partnership with the other or with a
person who is connected by blood relationship or adoption to the other; and
(g) persons are connected by adoption if one has been adopted, either legally or in fact, as the child of the other or as the
child of a person who is connected by blood relationship, otherwise than as a brother or a sister to the other.
4(4)Question of fact
It is a question of fact whether persons not related to one another were at a particular time dealing with each other at arm's length.
4(5)Presumptions
Persons who are related to each other are deemed not to deal with each other at arm's length while so related. For the purpose
of paragraph 95(1)(b) or 96(1)(b), the persons are, in the absence of evidence to the contrary, deemed not to deal with each
other at arm's length.
2000, c. 12, s. 9; 2005, c. 47, s. 5; 2007, c. 36, s. 2
Note:
S.C. 2000, c. 12, s. 9, amended s. 4 by replacing paragraphs 4(2)(a) and 4(3)(f), and by adding paragraph 4(3)(f.1). Pursuant
to S.C. 2000, c. 12, s. 21, the amendments apply only to bankruptcies, proposals and receiverships commenced after the coming
into force of S.C. 2000, c. 12, s. 21 on July 31, 2000. Prior to the amendments, paragraphs 4(2)(a) and 4(3)(f) read respectively
as follows:
4.
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(2)
(a) individuals connected by blood relationship, marriage or adoption;
(3)
(f) persons are connected by marriage if one is married to the other or to a person who is connected by blood
relationship to the other; and;
Currency
Federal English Statutes reflect amendments current to May 1, 2020
Federal English Regulations are current to Gazette Vol. 154:8 (April 15, 2020)

End of Document
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Canada Federal Statutes
Bankruptcy and Insolvency Act
Part IV — Property of the Bankrupt (ss. 67-101.2)
Preferences and Transfers at Undervalue [Heading amended 2005, c. 47, s. 71; 2007, c. 36, s. 41.]
Most Recently Cited in:Zeifman Partners Inc. v. Baldassare, 2020 ONSC 3023, 2020 CarswellOnt 6992 | (Ont.
S.C.J. [Commercial List], May 14, 2020)
R.S.C. 1985, c. B-3, s. 96

s 96.
Currency
96.
96(1)Transfer at undervalue
On application by the trustee, a court may declare that a transfer at undervalue is void as against, or, in Quebec, may not be
set up against, the trustee — or order that a party to the transfer or any other person who is privy to the transfer, or all of those
persons, pay to the estate the difference between the value of the consideration received by the debtor and the value of the
consideration given by the debtor — if
(a) the party was dealing at arm's length with the debtor and
(i) the transfer occurred during the period that begins on the day that is one year before the date of the initial bankruptcy
event and that ends on the date of the bankruptcy,
(ii) the debtor was insolvent at the time of the transfer or was rendered insolvent by it, and
(iii) the debtor intended to defraud, defeat or delay a creditor; or
(b) the party was not dealing at arm's length with the debtor and
(i) the transfer occurred during the period that begins on the day that is one year before the date of the initial bankruptcy
event and ends on the date of the bankruptcy, or
(ii) the transfer occurred during the period that begins on the day that is five years before the date of the initial
bankruptcy event and ends on the day before the day on which the period referred to in subparagraph (i) begins and
(A) the debtor was insolvent at the time of the transfer or was rendered insolvent by it, or
(B) the debtor intended to defraud, defeat or delay a creditor.
96(2)Establishing values
In making the application referred to in this section, the trustee shall state what, in the trustee's opinion, was the fair market
value of the property or services and what, in the trustee's opinion, was the value of the actual consideration given or received
by the debtor, and the values on which the court makes any finding under this section are, in the absence of evidence to the
contrary, the values stated by the trustee.
96(3)Meaning of "person who is privy"
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In this section, a "person who is privy" means a person who is not dealing at arm's length with a party to a transfer and, by
reason of the transfer, directly or indirectly, receives a benefit or causes a benefit to be received by another person.
Amendment History
1997, c. 12, s. 79; 2004, c. 25, s. 57; 2005, c. 47, s. 73; 2007, c. 36, s. 43
Currency
Federal English Statutes reflect amendments current to May 1, 2020
Federal English Regulations are current to Gazette Vol. 154:8 (April 15, 2020)
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Bill C-12: Clause by Clause
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An Act to amend the Bankruptcy and Insolvency Act, the Companies' Creditors
Arrangement Act, the Wage Earner Protection Program Act and chapter 47 of the Statutes
of Canada, 2005

Amendments to the Bankruptcy and
Insolvency Act (BIA)

Clauses of Bill
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Sections

Title

41

s. (section)91

Preferences
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s. (section)95(1) to
(2.1)

Transfers at Undervalue

43

s. (section)96

Application of Anti-Abuse Mechanisms to
Proposals

44
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s. (section)109(6)

Voting
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s. (section)115.1

Claim of Present or Former Spouse or
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s. (section)137(2)

Postponement of Wage Claims of Relatives

48

s. (section)138

Postponement of Equity Claims

49

s. (section)140.1
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Amendments to the Bankruptcy and
Insolvency Act (BIA)

Clauses of Bill
C-12

Sections

Application of Provincial Law to Lessors'
Rights

50

s. (section)146

Bill Clause No. (number) 41
Section No. (number) BIA (Bankruptcy and
Insolvency Act) s. (section)91
Topic: Title
Proposed Wording
Preferences and Transfers at Undervalue

Rationale
The amendment adds the concept of "transfers at undervalue" to the title preceding
section 96.1 of the Act.

Present Law
As enacted by Chapter 47, Clause 71:
Preferences (Title)

Bill Clause No. (number) 42
Section No. (number) BIA (Bankruptcy and
Insolvency Act) s. (section)95(1) to (2.1)
Topic: Preferences
Proposed Wording
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Bill Clause No. (number) 43
Section No. (number) BIA (Bankruptcy and
Insolvency Act) s. (section)96
Topic: Transfers at Undervalue
Proposed Wording
96.(1)
On application by the trustee, a court may declare that a transfer at
undervalue is void as against, or, in Quebec, may not be set up against, the trustee
— or order that a party to the transfer or any other person who is privy to the
transfer, or all of those persons, pay to the estate the difference between the value
of the consideration received by the debtor and the value of the consideration given
by the debtor — if
(a) the party was dealing at arm's length with the debtor and
(i) the transfer occurred during the period that begins on the day that is one year
before the date of the initial bankruptcy event and that ends on the date of the
bankruptcy,
(ii) the debtor was insolvent at the time of the transfer or was rendered insolvent
by it, and
(iii) the debtor intended to defraud, defeat or delay a creditor; or
(b) the party was not dealing at arm's length with the debtor and
(i) the transfer occurred during the period that begins on the day that is one year
before the date of the initial bankruptcy event and ends on the date of the
bankruptcy, or
(ii) the transfer occurred during the period that begins on the day that is five years
before the date of the initial bankruptcy event and ends on the day before the day
on which the period referred to in subparagraph (i) begins and
(A) the debtor was insolvent at the time of the transfer or was rendered insolvent
by it, or
(B)

the debtor intended to defraud, defeat or delay a creditor.
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(2)
In making the application referred to in this section, the trustee shall state what,
in the trustee's opinion, was the fair market value of the property or services and what, in
the trustee's opinion, was the value of the actual consideration given or received by the
debtor, and the values on which the court makes any finding under this section are, in the
absence of evidence to the contrary, the values stated by the trustee.
(3)
In this section, a "person who is privy" means a person who is not dealing
at arm's length with a party to a transfer and, by reason of the transfer, directly or
indirectly, receives a benefit or causes a benefit to be received by another person.

Rationale
The transfer at undervalue provision is an anti-abuse mechanism intended to assist the
trustee in recovering assets that the debtor disposed of in advance of bankruptcy for little
or no consideration, thereby depriving the estate of value that would have otherwise been
available for distribution to the creditors.
The amendments are intended to correct problems in the drafting of Chapter 47 that left
significant loopholes that could be exploited by strategic bankrupts.
Subsection (1) is amended to clarify that a court may declare the transfer as void as
against the trustee or, in the alternative, the court may allow the transfer to stand but order
that the party that received a benefit from the transfer pay an equivalent value into the
estate.
Paragraphs (a) and (b) are amended to clarify that the debtor may have intended to
defraud, defeat or delay the creditors. Only referring to "defeat" is more limiting than was
intended under Chapter 47.
Subsection (3) is added to provide better clarity for the meaning of "person who is privy" to
the transfer.

Present Law
As enacted by Chapter 47, Clause 73:
96.
If the transfer, charge, payment, obligation or judicial proceeding referred to in
section 95 has the effect of giving a creditor who is not at arm's length a preference over
other creditors, the period referred to in subsection 95(1) is one year instead of three
months.
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96.1(1) If a debtor has entered into a transaction with another party, the court may, on
the application of the trustee, inquire into whether the transaction was a transfer at
undervalue and whether or not the other party was at arm's length with the debtor.
(2) If the court finds that the other party in the transaction was at arm's length with
the debtor and that the transaction was a transfer at undervalue, the court may give
judgment to the trustee against the other party to the transaction, against any other person
being privy to the transaction with the debtor or against all those persons for the difference
between the actual consideration given or received by the debtor and the fair market
value, as determined by the court, of the property or services concerned in the transaction,
if
(a) the transaction occurred during the period that begins on the day that is one year
before the date of the initial bankruptcy event and that ends on the date of the bankruptcy;
and
(b) the debtor was insolvent at the time of, or was rendered insolvent by, the transaction,
and the debtor intended to defeat the interests of creditors.
(3) If the court finds that the other party in the transaction was not at arm's length
with the debtor and that the transaction was a transfer at undervalue, the court may give
judgment to the trustee against the other party to the transaction, against any other person
being privy to the transaction with the debtor or against all those persons for the difference
between the actual consideration given or received by the debtor and the fair market
value, as determined by the court, of the property or services concerned in the transaction,
if the transaction occurred during the period
(a) that begins on the day that is one year before the date of the initial bankruptcy event
and ends on the date of the bankruptcy; or
(b) that begins five years before the date of the initial bankruptcy event and that ends one
day before one year before the date of the initial bankruptcy event in the case where
(i)
or

the debtor was insolvent at the time of, or was rendered insolvent by, the transaction,

(ii)

the debtor intended to defeat the interests of creditors.

(4) In making the application referred to in this section, the trustee shall state what,
in the trustee's opinion, was the fair market value of the property or services concerned in
the transaction and what, in the trustee's opinion, was the value of the actual consideration
given or received by the debtor in the transaction, and the values on which the court
makes any finding under this section are the values so stated by the trustee unless other
values are proved.
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2015 ABQB 158
Alberta Court of Queen's Bench
Indarsingh, Re
2015 CarswellAlta 378, 2015 ABQB 158, [2015] A.W.L.D. 1665, [2015] W.D.F.L. 1627, [2015] A.J.
No. 259, 15 Alta. L.R. (6th) 428, 251 A.C.W.S. (3d) 30, 25 C.B.R. (6th) 289, 59 R.F.L. (7th) 175

In the Matter of the Bankruptcy of Winston Indarsingh
Reg. W.S. Schlosser
Judgment: March 6, 2015
Docket: Edmonton BE03 1337358
Counsel: B.P. Maruyama, T. Ludwig (formerly), for Trustee, BDO Canada Ltd.
D. Galbraith, for Bankrupt
J.R. Thomas, for Verona Indarsingh
Subject: Evidence; Family; Insolvency; Property
Headnote
Bankruptcy and insolvency --- Avoidance of transactions prior to bankruptcy — Settlements of property — Transfer of
matrimonial home
Bankrupt entered into settlement of what was described as matrimonial property with wife — Bankrupt transferred his interest
in matrimonial home to wife and wife released any claim to various assets of bankrupt — Trustee brought application to set
aside undervalue transfer — Application dismissed — Transfer of matrimonial home to bankrupt's spouse was non-arm's length
transaction — Transfer occurred within five years of bankruptcy — It was not proved that bankrupt was insolvent at time
of transfer — Evidence did not disclose requisite intent to defraud, defeat or delay on balance — Transfer not set aside —
There was not, in any event, sufficient evidence to define disparity between transfer value and fair market value so as to order
transferee to pay difference even if other conditions applied.
APPLICATION by trustee to set aside undervalue transfer.
Reg. W.S. Schlosser:
1 This is a Trustee's application to set aside an undervalue transfer pursuant to section 96 of the Bankruptcy and Insolvency
Act, RSC 1985 c. B-3.
2

Section 96 of the Act is as follows:
96(1) Transfer at undervalue - On application by the trustee, a court may declare that a transfer at undervalue is void as
against, or, in Quebec, may not be set up against, the trustee - or order that a party to the transfer or any other person who is
privy to the transfer, or all of those persons, pay to the estate the difference between the value of the consideration received
by the debtor and the value of the consideration given by the debtor - if
(a) the party was dealing at arm's length with the debtor and
(i) the transfer occurred during the period that begins on the day that is one year before the date of the initial
bankruptcy event and that ends on the date of the bankruptcy.
(ii) the debtor was insolvent at the time of the transfer or was rendered insolvent by it, and
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(iii) the debtor intended to defraud, defeat or delay a creditor; or
(b) the party was not dealing at arm's length with the debtor and
(i) the transfer occurred during the period that begins on the day that is one year before the date of the initial
bankruptcy event and ends on the date of the bankruptcy, or
(ii) the transfer occurred during the period that begins on the day that is five years before the date of the initial
bankruptcy event and ends on the day before the day on which the period referred to in subparagraph (i) begins
and
(A) the debtor was insolvent as the time of the transfer or was rendered insolvent by it, or
(B) the debtor intended to defraud, defeat or delay a creditor.
(2) Establishing values - In making the application referred to in this section, the trustee shall state what, in the trustee's
opinion, was the fair market value of the property or service and what, in the trustee's opinion, was the value of the
actual consideration given or received by the debtor, and the values on which the court makes any finding under this
section are, in the absence of evidence to the contrary, the values stated by the trustee.
(3) In this section, a "person who is privy" means a person who is not dealing at arm's length with a party to a transfer
and, by reason of the transfer, directly or indirectly, receives a benefit or causes a benefit to be received by another
person.
R.S., 1985, c. B-3, s. 96, c.12, 2. 79, 2004, c. 25, s. 57, 2005, c. 47, s. 73, 2007, c. 36, s. 43.
3
This general and very powerful remedy was part of the 2009 amendments to the Act. It replaced the sections dealing
with settlements and reviewable transactions. The Court's permission is required and the remedy remains discretionary. (Section
96(1) says "may" and see: People's Department Stores Ltd. (1992) Inc., Re, [2004] 3 S.C.R. 461 (S.C.C.), at p. 498, para.
81, which deals with old section 100). The new section allows the trustee, with the court's permission, not only to ignore
an undervalue transfer and claim the property transferred for the benefit of the estate, it also allows the trustee to claim the
difference from the transferee or a person who is privy. Section 96(2) creates a classic self-contained presumption in favour
of the trustee's opinion of value.
4
An undervalue transfer is not the end of the story. A transfer that is conspicuously less than fair market value starts the
process but the court's ability to deal with the transaction is a function of the elements of time, relationship, insolvency or an
intent to defraud, defeat or delay. In a manner of speaking, proof of an undervalue transfer gets you to the door but it doesn't
get you through it.
5
On May 4, 2008, the Bankrupt entered into a settlement of what was described as a matrimonial property with his wife,
Verona Indarsingh. In that agreement the Bankrupt transferred his interest in the matrimonial home to Mrs. Indarsingh. The
house was valued at $525,000.00. It is now owned by Mrs. Indarsingh free and clear. In exchange for the surrender of his
interest in the matrimonial home, Mrs. Indarsingh released any claim to various assets of the Bankrupt. The property scheduled
and exchanged was as follows:
SCHEDULE "A"
To Settlement Agreement Between Winston Indarsingh and Verona Kurt Indarsingh
BUSINESS ASSETS, INCLUDING REAL ESTATE PROPERTIES, OWNED BY WINSTON INDARSINGH:
House located at Skelton Lake, near Boyle, Alberta
Current Appraised Value:

$325,000.00
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House located at 2742 - 119 Street, Edmonton, Alberta
Current Appraised Value: $240,000.00
Winston owns a 40% interest in this property,
Winston's equity after selling expenses:
Vacation Cabin located near Cabarette, Dominican Republic:
Current Appraised Value: $200,000.00
Winton owns a 50% interest in this property
Winston's equity:
Total Value of Real Estate Assets Owned by
Winston Indarsingh:

$100,000.00

$100,000.00
$525,000.00

REAL ESTATE OWNED JOINTLY BY WINSTON INDARSINGH AND VERONA KURT INDARSINGH
1.

Principal Residence (Matrimonial Home) of the parties located at 7027 - 163 Avenue NW,
Edmonton, Alberta
Legal Description: Plan 0323576, Block 28, Lot 11
Current Appraised Value of the Property

$525,000.00

6 Mrs. Indarsingh is still the bankrupt's wife. She still owns the matrimonial home. Mr. Indarsingh resides there at least part
time (the evidence is not clear on this point) but they apparently have separate rooms. Mrs. Indarsingh received legal advice
with respect to the settlement agreement and has made no attempts to shield the asset post-transfer.
1. 'Arm's length'
7
Whether the transaction is arm's-length makes a difference to the timing of transactions that can be impugned. Arm'slength transactions are only vulnerable within a year of the initial bankruptcy event: non arm's-length transactions, potentially
within five years. The transfer occurred outside of the year prior to the bankruptcy but it was within five years.
8

Mrs. Indarsingh has conceded that the transfer was non arm's-length.

9 I do not need to decide the issue, but whether a transfer between spouses is non arm's-length is also a rebuttable presumption
for the purposes of section 96(1)(b). (Section 4(3), (5)). Spouses going through a divorce might not only be arm's length, they
may be in an adversarial relationship.
10
There is no evidence in this case of whether spousal support payments would have been appropriate and in this context
a waiver of spousal support could form part of the consideration for a property transfer and might be a factor to be considered
in determining value exchanged.
11 The date of the initial bankruptcy event is a defined term as well. (Section 2) In this case the bankrupt filed an assignment
March 24, 2010, roughly 22 months after the transfer.
2. Value
12
The next question is whether the value given by Mrs. Indarsingh for the bankrupt's interest in the matrimonial home
was worth roughly $262,500.00.
13
There is consensus that the value of the matrimonial home at the time of transfer was $525,000.00. The value of the
bankrupt's interest in question was $262,500.00, if we follow the presumption of a 50/50 split of matrimonial property (eg
Section 7 of the Matrimonial Property Act, RSA 2000, c. M-8).
14

'Transfer at undervalue' is defined in Section 2 of the Act to mean:
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a disposition of property or provision of services for which no consideration is received by the debtor or for which the
consideration received by the debtor is conspicuously less than the fair market value of the consideration given by the
debtor; (emphasis added)
15 Though it is impossible to come up with an exact range, the decided cases seem to suggest that 17% below fair market value
is 'conspicuously less' and therefore undervalue: Wood (following) citing Henfrey Samson Belair Ltd. v. Wedgewood Village
Estates Ltd. (1987), 65 C.B.R. (N.S.) 48 (B.C. C.A.); but that 6% might not be: People's Department Stores (above) at para.
88. (See Wood, Bankruptcy and Insolvency Law, Irwin Law, page 210-211).
i) The Presumption Favouring the Trustee's Opinion of Value
16
The values on which the court makes any finding under section 96(2) are, in the absence of evidence to the contrary,
the value stated by the trustee.
17 This portion of section 96 creates a classic rebuttable presumption of law which compels the court to assume a presumed
fact, that being the trustee's valuation, in the absence of evidence to the contrary (see Sopinka, Lederman and Bryant the Law
of Evidence in Canada, (3rd ed) Bryant et al, Lexis Nexis, page 144 at seq.). Section 96(2) is silent about the standard required
to rebut the presumption.
18
In my view, the starting point is that the transferee is not obliged to rebut the presumption on a balance of probabilities.
Rather, once some contrary evidence is adduced, the presumption has 'no more than its own weight' (Sopinka, p. 152, para
4.46). The effect of the contrary evidence in effect, makes the presumption vanish: Circle Film Enterprises Inc. v. Canadian
Broadcasting Corp., [1959] S.C.R. 602 (S.C.C.), at 606, per Judson J., writing for the court. In a manner of speaking, the
contrary evidence is the wand that makes the magician's assistant disappear. The evidence from both sides then competes on
equal terms and the question becomes, 'what value is proved on the balance of probabilities'? To this end, the court is obliged
to weigh competing factors and consider expert opinion in order to gauge the extent of the disparity between fair market value
and value received.
19

In this case the Respondents will have to prove something in the area of $218,000 to save this transaction.

3. 'Solvent, Insolvent, or Rendered Insolvent by the Transfer'?
20
The Bankrupt says, in his second supplemental Affidavit that he had a positive net worth of approximately one million
dollars at the time of the transfer. He lists a bank account, an RRSP investment, loan equity and equity in three properties (which
include the matrimonial home). These assets, along with a property in the Dominican Republic, have been subject to much
scrutiny in these proceedings, including Affidavits, Supplemental Affidavits and examinations which has made the evidence
something of a moving target.
21
The Bankrupt argues that the downturn in the Alberta economy was responsible for his insolvency. His income derived
from being a realtor. I take notice that the 2008 timeframe was a difficult period for real estate values in the province. The
downturn was responsible for many bankruptcies, foreclosures and much consumer debt litigation.
22 It is proposed to go through each of these assets in turn. This will demonstrate the bankrupt's equity position at the time of
the transfer for the purposes of determining his solvency and also show how the value of the assets released by Mrs. Indarsingh
stacks up against the value of the bankrupt's interest in the matrimonial home.
23 Whether or not the matrimonial property settlement was actuated by unhappy differences between the spouses, the main
purpose of the settlement appears to have been to shield Mrs. Indarsingh from potential claims. As she put it in her Affidavit,
she wanted to protect her assets from his activities.
(i) Edmonton House Value - $100,000.00
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24
(This is a separate property from the matrimonial home). The Bankrupt says that his equity in the property, which was
owned with another, was a $100,000.00. The trustee concedes this amount. I am assuming this was an investment property and
that Mrs. Indarsingh would not have had a dower interest. However, if this property wasn't something brought into the marriage
by Mr. Indarsingh, it is not clear why this shouldn't be reduced by one half to represent he r matrimonial interest. This value
may amount to a concession on the part of the trustee. On that basis I am willing to accept this agreed amount at face value.
(ii) Skeleton Lake House Value - Nil
25
The Bankrupt says this property was worth $325,000.00. The trustee argues that it had nil value (or negative equity).
I accept the trustee's opinion of value summarized in their second Brief as follows. This opinion has not been displace by the
Respondent:
3 The Bankrupt was not a registered owner of the Skelton Lake House at the time of the transfer of the Matrimonial Home
on June 6 2008. The Bankrupt and Ron Mercier became registered owners as joint tenants on November 26, 2008, about
five months after the transfer of the Matrimonial Home. The Bankrupt become the sole registered owner on April 29,
2009, about one year after the transfer of the Matrimonial Home: Paragraph 17 and Exhibit "L" of Affidavit of Trustee;
paragraphs 22 and 71 of First Brief of Trustee.
4 After the First Brief of the Trustee, the Bankrupt deposed that he had paid a "George Wolen" in full for the Skelton
Lake House in 2007, and that George Wolen held the Skelton Lake House in trust for him (no supporting documents or
details were provided): paragraph 23 of First Supplemental Affidavit of the Bankrupt. The transfer of land and affidavit
of value to place title to the Skelton Lake House into the joint names of the Bankrupt and Ron Mercier as joint tenants
on November 26, 2008 shows the true consideration to be $1.00, and does not mention any previous purchase by the
Bankrupt: page 23, lines 7-27, pages 24-25, and page 26, lines 1-11, First Cross-Examination of Bankrupt. There was
no caveat registered against title to the Skelton House in favor of the Bankrupt for any alleged interest: Exhibit "K" and
paragraph 16, Affidavit of Trustee. The evidence of the Bankrupt on the "George Wolen" issue is respectfully submitted
to be self-serving and insufficient.
5 In any event, there was no equity in the Skeleton Lake House at the time of the Agreement with the Spouse, and thereafter.
It was subject to an existing mortgage in favor of Dynamic International Financial Corporation in the principal amount of
$353,000.00 (at the time of the Agreement with the Spouse, and the time of transfer into the joint names of Ron Mercier
and the Bankrupt) and then later subject to a replacement mortgage in favor of Servus Credit Union in the principal amount
of $355,000.00 (at the time of the transfer into the sole name of the Bankrupt). In the transfer of land and affidavit of value
to place title into the name of the Bankrupt, he deposed the current value of the Skeleton Lake House to be $360,000.00,
paragraphs 22 - 24, 37, 71 - 72, First Brief of Trustee; paragraphs 16 - 20, Exhibits "K" to "O", Affidavit of Trustee.
26 The Skeleton Lake House cannot form a positive part of the value for the transfer. It is neutral as to whether the bankrupt
was rendered insolvent by the transfer.
iii Dominican Republic Cabin Value - Nil
27

The Bankrupt says this condominium had a value of $100,000.00. The trustee attributes nil value.

28 There is unsworn opinion evidence about the value of the condominium. I appreciate that a certain informality is required
under the Act but unsworn opinion evidence, or opinion evidence that is merely exhibited to an affidavit of someone other than
the expert, is in my view, is inadmissible or virtually weightless. The Act provides that where a specific matter of procedure is
not dealt with in the Act or the Rules, the rules of practice in the jurisdiction apply. (Rule 3) In Alberta, ARC Rule 6.11 permits
opinion evidence in support of an application, but only if it is sworn; and presumably, without the strict necessity of having
to prove the qualifications of the expert.
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29
However, this is not the decisive point about the Dominican condominium. Ownership was said to be governed by a
letter agreement which gave the bankrupt a 'life lease'. There is no proof of Dominican Republic law (which I understand to
be Napoleonic) so I am obliged to assume it is the same as here. There is no evidence that the 'life lease' is an interest in land,
or anything other than a mere license. The title was not in the bankrupt's name and the condominium was later given up in the
face of fees and/or special assessments totalling something in the range of $65,000.00 which itself casts significant doubt on
the realtor's valuation at $200,000.
30 The bankrupt has not demonstrated that the value of his interest in this property at the time of transfer was $100,000.00.
It may not have had no value, as the trustee asserts, but no particular value has been proved on a balance of probabilities.
iv Winston Realty 5-Nil
31

The trustee says nil value. The Bankrupt says 'nominal value'. No particular value has been proved.

v HSBC Account - $35,423.24
32 The balance of this account was apparently $70,847.48 as at the date of transfer. Another person was listed on the account
as a joint holder. The evidence was that she had limited signing authority, but not ownership.
33
I am not prepared simply to reduce the value of this account by one half because another person was on the account.
However, it is not clear why Mrs. Indarsingh should not have had a claim to one half of this account as matrimonial property,
which would be the presumption in an ordinary matrimonial property division. It is on this basis, and not because this other
individual was on the account, that I am accepting the valuation put on this account by the trustee at half of its face value.
vi Bond Street Loan - Nil
34
The Bankrupt deposed that he had loaned $200,000.00 to a company called Bond Street. This loan is supported by what
purports to be a letter from the president of Bond Street dated April 3, 2013 acknowledging the debt at the time of the transfer.
A letter indicates that the loan was given September 15, 2007. It went on to say that the loan was interest only and was to have
been paid September 1, 2008. It doesn't come right out and say to whom the money was owed.
35
The evidence in support of the loan is very weak. It is an unsworn letter exhibited to one of Mr. Indarsingh's affidavits.
The evidence appears to have been displaced on cross-examination on the affidavit and the answers to undertakings. At the very
least, the evidence given by the bankrupt on pages 32 and 33 of the first cross examination is equivocal, as is the letter, when
viewed in the context of the evidence on cross examination. It casts significant doubt on whether this loan was an asset of the
bankrupt. In my view, the evidence about this asset was effectively displaced by the trustee.
vii WAR Developments Inc.
36

The bankrupt asserts that the value of this asset was $540,393.65. The trustee argues that the value is nominal.

37
The evidence indicates that the bankrupt was a fifty percent shareholder of this company at the time of transfer. The
trustee notes that the financial statements show retained earnings of $77,478.00 and a debt by the bankrupt to the company of
$50,616.00. It was acknowledged that the real estate assets indicated on the income statement were not assets of the company
or the bankrupt.
38
However, the financial statement provided in response to an undertaking appears to show cash in the assets column of
$550,000.00 and investments of $285,065.80. The balance sheet shows net assets of well over a million dollars. Even if we were
to discount some of the other assets listed on the balance sheet (as at October 31, 2008, which is several months post transfer)
there appears to be significant equity in this company. This may well have been the case as at the time of transfer. The trustee
argues that the value of this asset should be either nil or negative $50,616.00, representing the debt owed by the bankrupt to the
company. However, the value of the cash and the investments has not been addressed. There may be other off-setting items on
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the balance sheet and a particular positive value has not been proved. However, by the same token, I am not satisfied that the
value of this asset to the bankrupt was either nil or negative $50,616.00.
39
The bankrupt would need something in the order of $50,000.00 to bring the total of the assets released into the 'value
zone'. Although I cannot say exactly what the interest in WAR Development Inc. was worth, there is evidence that it had some,
perhaps substantial value.
40
I admit to having difficulty with the bankrupt's evaluation but I cannot say that the value of the bankrupt's interest
in WAR Developments Inc. is nominal or nil or, for that matter, that it is less than the threshold amount needed (roughly an
additional $50,000.), which, together with the other assets indicated above, would balance the two interests or, at least not create
a conspicuous difference.
viii RRSP, Income - $33,233.34
41
The bankrupt had an RRSP in the agreed amount of $33,233.34 at the time of transfer. I note that the bankrupt also had
a small income disclosed on his Notice of Assessment for that year.
ix Contingent Liabilities
42
The trustee points to two liabilities under guarantees. I acknowledge that contingent liability can be taken into account
(eg Anderson, Re, 2012 BCSC 956 (B.C. S.C. [In Chambers]) at para. 10). One of the guarantees was granted two days after the
transfer. It is not necessary to form an opinion about the validity or exposure of the bankrupt to these contingent liabilities at this
time because we have the benefit of hindsight. Although judgment was given against the bankrupt and others March 16, 2010 in
the amount of $456,150.56, shortly before his assignment, neither of these liabilities are indicated in the trustee's Supplemental
Report. I am not satisfied that there is enough to infer anything about these contingent claims at the time of transfer or that
the contingent liabilities conspired to make the bankrupt insolvent by the transfer or that the contingent liabilities conspired to
make the bankrupt insolvent by the transfer.
Conclusion
43
The trustee has not proved undervalue on a balance of probabilities in the face of the bankrupt's competing evidence
and after the presumption is removed.
44 Even if the transfer proved to be conspicuously less than fair market value, I cannot conclude that the bankrupt was insolvent
or rendered insolvent by the transfer or that the evidence discloses an intent to defraud, defeat or delay. The circumstances might
equally well be explained by the downturn in the economy that coincided with the timing of the transfer.
45
There is a long and involved procedural history to this case. The evidence was sketchy and evolving with the bankrupt
attempting to improve upon earlier evidence with further affidavits. Nevertheless, I am able to conclude as follows:
1. The transfer of the matrimonial home to the bankrupt's spouse was a non-arm's length transaction.
2. The transfer occurred within five years of the bankruptcy.
3. It is not proved that the bankrupt was insolvent and the time of transfer.
4. The evidence does not disclose the requisite intent to defraud, defeat or delay on balance.
46
Accordingly, I decline to set aside the transfer. There was not, in any event, sufficient evidence to define the disparity
between transfer value and fair market value so as to order the transferee to pay the difference even if the other conditions
applied.
47
No one took issue with whether this enhanced remedy that came into force in 2009 should apply to this 2008 transfer
and, in the circumstances, I need not consider this.
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Application dismissed.

End of Document
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In the Matter of the Bankruptcy of Half Price Computer Books Ltd.
David Randen, The Innovative Alliance Inc., J.R. Trading Co. Inc. and Fairmount Books Inc.
(Respondents / Appellants on Cross Appeal / Applicants) and HPCB-Online Ltd., Shawn
William Cody and Edvige Cody (Appellants / Respondents on Cross Appeal / Respondents)
Bauman C.J.B.C., Fenlon, Fisher JJ.A.
Heard: December 4, 2017
Judgment: April 6, 2018
Docket: Vancouver CA44089
Counsel: J. Grieve, Q.C., J. Cabot, for Appellants
S.R. Andersen, for Respondents
Subject: Civil Practice and Procedure; Insolvency
Headnote
Bankruptcy and insolvency --- Avoidance of transactions prior to bankruptcy — Fraudulent and illegal transactions —
Reviewable transactions under Act
Bankrupt book store sold approximately 10 per cent of its book inventory to related company — On application under s. 100
of Bankruptcy and Insolvency Act made by trustee and later assigned to respondent creditors, judge found related company
acquired property from bankrupt at less than fair market value — Judge ordered related company to repay difference which he
determined to be $287,000 — Related company appealed; creditors cross-appealed — Appeal allowed; cross-appeal dismissed
— Judgment against related company was set aside and matter was remitted to court below for new trial — It is open to judge
conducting s. 100 inquiry to go on to find fair market value on totality of evidence and to grant judgment if other requirements
of Act are met — Valuation approach used by judge was not consistent with definition of fair market value — Rather than
looking at what hypothetical buyers would have paid bankrupt for inventory, judge looked at what related company was able to
earn in gross retail sales for books it had purchased — Judge declined to deduct anything for expenses related company incurred
in making those sales — Judge did not value bankrupt's auction files, sorting software or goodwill.
APPEAL by related company of judgment ordering them to repay bankrupt's creditors $287,000; CROSS-APPEAL by creditors
seeking further judgment against related company.
Fenlon J.A.:
Overview
1 This appeal concerns the proper interpretation and application of s. 100 of the Bankruptcy and Insolvency Act, R.S.C. 1985,
c. B-3 [BIA]. The section was repealed in 2009, but continues to apply to transactions occurring before that date. Its primary
purpose was to reverse the effects of non arm's length transactions that stripped value from the estate of a bankrupt person.
2
The appellants Shawn and Edvige Cody were the principals of the bankrupt, Half Price Computer Books Ltd. ("Half
Price") and the appellant HPCB-Online Ltd. ("Online"). About ten days before Half Price was assigned into bankruptcy, Online
purchased approximately 10% of the book inventory of Half Price. On an application under s. 100 made by the trustee, and
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later assigned to the respondent creditors, the judge found the appellants acquired property from Half Price at less than fair
market value. He ordered the appellants to repay the difference which he determined to be $287,000. The appellants seek to
set aside that order. The respondents cross appeal, seeking judgment against the appellants for approximately $1,500,000 and
special costs of the hearing below.
3

For the reasons that follow, I would allow the appeal and dismiss the cross appeal.

Section 100
4

Until 2009, s. 100 of the BIA provided:
100 (1) Where a bankrupt sold, purchased, leased, hired, supplied or received property or services in a reviewable
transaction within the period beginning on the day that is one year before the date of the initial bankruptcy event and
ending on the date of the bankruptcy, both dates included, the court may, on the application of the trustee, inquire into
whether the bankrupt gave or received, as the case may be, fair market value in consideration for the property or services
concerned in the transaction.
(2) Where the court in proceedings under this section finds that the consideration given or received by the bankrupt in the
reviewable transaction was conspicuously greater or less than the fair market value of the property or services concerned
in the transaction, the court may give judgment to the trustee against the other party to the transaction, against any other
person being privy to the transaction with the bankrupt or against all those persons for the difference between the actual
consideration given or received by the bankrupt and the fair market value, as determined by the court, of the property or
services concerned in the transaction.

5
As summarized in Olympia & York Developments Ltd. (Trustee of) v. Olympia & York Realty Corp. (2003), 68 O.R. (3d)
544 (Ont. C.A.) at para. 18, s. 100 requires the court conducting an inquiry to:
1. Determine if there was a "reviewable transaction" (defined by the BIA as a transaction between persons who were not
dealing at arm's length with each other);
2. Determine if the transaction was made within one year before the date of the bankruptcy;
3. Determine the fair market value of what the bankrupt gave up and the fair market value of what it received in the
transaction;
4. Determine if the former is conspicuously greater than the latter; and
5. Consider whether the court should exercise its discretion to give judgment against the parties to the transaction for the
amount of the difference.
6 In making findings about the consideration given and received by the bankrupt, the court is to use the trustee in bankruptcy's
opinion as to value unless other values are proven:
100 (3) In making an application under this section, the trustee shall state what in his opinion was the fair market value
of the property or services concerned in the transaction and what in his opinion was the value of the actual consideration
given or received by the bankrupt in the transaction, and the values on which the court makes any finding pursuant to this
section shall be the values so stated by the trustee unless other values are proven.
Background
7
The Codys founded Half Price in 1996. It was primarily in the business of retail remainder book sales. In 1999, Half
Price started online retail sales which, over time, accounted for a greater proportion of sales. As online sales increased, Half
Price started to close its brick-and-mortar stores. Eventually even this business model proved challenging as the book industry
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experienced significant changes. The Codys eventually made a decision to assign the company into bankruptcy. Prior to doing
so, they sought legal and business advice to develop an exit strategy from the business of Half Price. They incorporated a new
company, the appellant Online, in the fall of 2006. Online then purchased 10% of Half Price's 440,000 volume book inventory
on February 16, 2007. Half Price was assigned into bankruptcy on February 27, 2007.
The Summary Trial
8
It was common ground that the sale of the book inventory was a reviewable transaction within the meaning of s. 100.
Half Price and Online were both controlled by the Codys and the primary transaction under review occurred 11 days before the
bankruptcy. The issue before the judge was whether the price paid for the inventory was conspicuously less than fair market
value. The judge determined he could proceed by way of summary trial despite the appellants' objection. The summary trial
took place over five days.
9
After instructing himself on the nature of an inquiry under s. 100, the judge noted that this was not a case in which the
trustee was driving the application for a remedy:
[9] There is a further wrinkle here. The original trustee is no longer acting. They may have been asked by creditors to
pursue this claim and declined. Nothing turns on that. The bottom line is that three trade creditors and an investor of Half
Price (the applicants on this summary trial application) have, pursuant to s. 38 of the Bankruptcy and Insolvency Act,
convinced the court that they should be authorized to take proceedings in their own name and at their own expense. . . .
[10] As is noted, any benefit, any judgment, monetary or otherwise, that these persons assigned the right of the trustee
achieve from this litigation, belong exclusively to this group who took that assignment, though if there is a surplus that
belongs to the estate.
[Emphasis added.]
10

The judge began the inquiry by reviewing what Online had paid to Half Price for the book inventory and related property:
[21] Turning to s. 100 considerations, what I find on a balance of probabilities happened is this. The new company Online
purchased about 10% of Half Price's inventory, or about 44,000 books. These books were clearly cherry picked by Mr.
Cody. Online paid Half Price $21,964.50 for these books, slightly less than $0.50 CDN per book. The auction files for
these books, their description for website review leading to sales, which had been created by Half Price at Half Price's
expense and were the property of Half Price, were copied and given to be used by Online to assist in the sale of these
books at the direction of Mr. Cody. The sorting software and mailing software that was later used to retail these books by
Online, which software was the property of Half Price, was copied and taken or transferred to Online. Additionally, the
similarity in name between Half Price and Online gives rise to a claim that the goodwill of Half Price was used by Online.
I am satisfied on the evidence that in fact this goodwill was used as there appears to have been a seamless transaction by
which the Internet addresses for Half Price were subsumed by Online. Those who may have used Half Price before, in
wanting to access Half Price after the date of bankruptcy, it appears, were directed in their efforts to Online rather than
the now out of business Half Price.
[22] The evidence before me suggests that Online paid Half Price the sum of $21.964.50 for the approximately 44,000
books that they took. The claim is that they underpaid for these cherry picked books.
[23] There is no suggestion in the evidence that anything was paid for goodwill, for the auction files, for the sorting software
or the mailing software.
[Emphasis added.]

11

He then turned to the value of the inventory asserted by the respondents:
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[24] The [respondents] urge upon the court a finding, based on the expert evidence that they have garnered, that the books
taken had a fair market value of $449,679.26 and that when one takes from that the amount paid $21,964.50, there is a
difference in value received by Online of $427,714.76.
[25] The [respondents] urge upon the court a finding that the goodwill of Half Price taken over by Online should be
determined at $770,000 and they urge upon the court a judgment in favour of them from Online and the Codys in the
amount of $770,000.
[26] The [respondents] request of the court a finding that the combined value of the auction files, the mailing and sorting
software, for which no consideration was paid, be determined at $296,685.74, and they urge upon the court judgment
against Online and the Codys in that amount.
12
Doing the arithmetic, the respondents contended the value of the books, related goodwill, sorting software and auction
files obtained by Online had a fair market value in excess of $1.5 million. That valuation was based on the opinion of the trustee
contained in an affidavit he filed in April 2012, when he still had conduct of the proceedings. The trustee's opinion was in turn
based on appraisals prepared by others. As noted above, the proceeding was assigned to the respondents in September 2012.
13
The judge was not satisfied that the opinion of the trustee was a reasonable indication of value. He observed that the
trustee "did [his] job in realizing the estate of Half Price", selling the remaining inventory of over 300,000 books at auction for
$23,815. He noted that the trustee sold the computers and equipment which contained the mailing software, sorting software,
and auction files for the value of the computers only. He concluded that the trustee did not attempt to achieve any funds for the
goodwill of Half Price (at para. 30). The judge compared the respondents' position and the trustee's actions this way:
[31] So looking at this matter in the "rear view" mirror, the [respondents] say that the fair market value of some books
taken, approximately 10% of the inventory, is $449,679.26. The trustee realized at auction the balance of the inventory,
the 90%, for $23,815.
[32] The [respondents] urge upon the court a determination that auction files, sorting and mailing software used by Online
had a value of $296,685.75, but the trustee realized nothing from these assets.
[33] The [respondents] request a finding that the value of the goodwill of Half Price was $770,000 but the trustee was not
able to generate any funds from the goodwill of Half Price.
14 The judge acknowledged the requirement in s. 100 to "accept the trustee's opinion as to the value . . . unless other values
are proven", but found he could not rely on that opinion in the circumstances of this case, saying:
[39] The first difficulty I have with the positions advanced by the [respondents] is that they are standing in the place of
the trustee and the trustee had determined that the software items and auction files, which they want the court to value
at close to $300,000, the trustee determined was of no value. Additionally, the trustee did not determine that there was
any goodwill value to this business.
[40] The second difficulty I have in regards to the value of the books is that though I agree that Half Price may have
transferred better books to Online at the direction of the Codys, the remaining books, nine times as many books as Online
had received, sold for approximately the same value as the 10% of books Online received at bankruptcy. Though this is
not determinative of value, this suggests that the appraisal evidence provided by the [respondents] is unrealistic and cannot
be relied on.
[41] I am aware of the requirement of the Act that I am required to accept the trustee's opinion as to the value, or in this
case the opinion of those who stand in his place, "unless other values are proven". What I have is a clear opinion of a
trustee, by their action when the bankruptcy first happened, that these assets had no value. By these assets I mean the
auction files, mailing and sorting software, and goodwill. Years later, those who stand in the place of the trustee say the

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

4

Randen v. HPCB-Online Ltd., 2018 BCCA 123, 2018 CarswellBC 779
2018 BCCA 123, 2018 CarswellBC 779, [2018] 10 W.W.R. 487, 290 A.C.W.S. (3d) 697...

value is combined close to $1.07 million. As such, I am faced with trustees, or those who stand in their place, at different
times offering different opinions as to value of the same assets. As such, I cannot rely on any trustee "opinion" as to value.
[Emphasis added.]
15
After rejecting the trustee's opinion, the judge valued the property Half Price sold to Online at $287,000, based on the
following reasoning:
[42] The reality here is that with the use of the software, the auction files, and the goodwill of Half Price, which though
I do not value I find was used without consideration, Online was able to generate $287,000 in gross sales over a period
of a few months by the sale of approximately 18,000 books. I say 18,000 because the evidence suggests that Online took
44,000 books and after generating sales had 26,000 books left.
[43] I am satisfied that the value of the property of Half Price taken by Online can be determined at $287,000. Online
was left with 26,000 books and I would consider the money they paid for the books in their entirety, $21,964.50, fair
compensation for these 26,000 books.
[44] I grant judgment to the [respondents] in the amount of $287,000. I do not consider the net proceeds for tax purposes
at all a reflection of the value of the items transferred from Half Price to Online. I do not have the breakdown of how
Online got from $287,000 to their net of approximately $8,000 but I do not doubt that the substantial costs of lawyers,
business consultants, and the like, were considerable in turning the gross sales of $287,000 into the modest net sales for
tax purposes. Even if I had that information, I would decline to allow Online the benefit of the deduction.
[Emphasis added.]
On Appeal
16 The appellants raise two grounds of appeal. First, they contend the judge erred by adopting a valuation approach that did
not comply with the requirement in s. 100 to determine fair market value of the property transferred. Second, they submit the
judge erred in failing to consider material evidence tendered by the appellants as to the fair market value of the property.
17
The respondents cross appeal on the basis that the judge erred in failing to accept the trustee's opinion that the value of
the property sold was just over $1.5 million, and erred in refusing to order special costs against the appellants.
18 I begin with the main ground on the cross appeal: whether the judge erred when he declined to accept the trustee's opinion
on the value of the property. The respondents submit the judge was bound to accept those values. For ease of reference, I repeat
the relevant subsection:
100(3) In making an application under this section, the trustee shall state what in his opinion was the fair market value
of the property or services concerned in the transaction and what in his opinion was the value of the actual consideration
given or received by the bankrupt in the transaction, and the values on which the court makes any finding pursuant to this
section shall be the values so stated by the trustee unless other values are proven.
[Emphasis added.]
19 The respondents submit that even though the trustee is not making the application, the presumption in s. 100(3) continues
to apply because the assignment put them in exactly the same position as the trustee. I am not persuaded that the assignment
goes that far. It speaks only to the respondents' acquisition of the "right, title and interest in the Proceedings . . . , for the benefit
of [the assignees] and such other creditors as may join in the Proceedings". It provides that if there is a surplus, after paying
the costs of bringing the application and the claims of any creditors who participate in the proceedings, that surplus is to be
"paid to the Trustee in augmentation of the Bankrupt's estate". The trustee is thus not entirely displaced by the assignees, and
continues to have a role in the bankruptcy.
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20 More importantly, a trustee in bankruptcy is an officer of the court and has a duty to present all relevant facts to the court
in a dispassionate, non-adversarial manner. It is evident that creditors do not have the same obligations, having obtained the
right to pursue the proceedings in their own interest. It might be argued that since the trustee's opinion of values was sworn
prior to the assignment and while he was still responsible for the proceedings, there is no reason to depart from the presumption.
However, whether the trustee had an ongoing obligation to present all the relevant facts to the court was not clear in this case.
In cross-examination on his affidavit prior to trial, the trustee expressed uncertainty about his continued role and acknowledged
that he had not read the affidavit filed by Mr. Cody in response to the application and had conducted only a cursory review of
the expert evidence filed by the appellants as to the value of the assets.
21
For the purposes of this appeal I am prepared to assume, without deciding the issue, that the presumption continued
to apply. That presumption is, however, a rebuttable one, and in my view the judge did not err when he concluded that the
presumption had been rebutted by the evidence before him which demonstrated the trustee's opinion was not reliable.
22
The respondents' interpretation of s. 100(3) would lead to the extraordinary result that a court would be bound to accept
values which had clearly been demonstrated to be unreliable. Such an interpretation cannot be sustained. As the Ontario Court
of Appeal observed in Standard Trustco Ltd. (Trustee of) v. Standard Trust Co. (1995), 26 O.R. (3d) 1 (Ont. C.A.) at 23, the
modern approach to statutory interpretation requires the court to consider the context of the legislative provision, and then adopt
an appropriate interpretation that promotes the legislative purpose and leads to a reasonable and just outcome.
23

In Houlden & Morawetz, Bankruptcy and Insolvency Analysis (online ed.) at F§247(4), the authors state:
By former s. 100(3), the trustee was to state what in its opinion was the fair market value of the property or services
concerned in the transaction and what, in its opinion, was the value of the actual consideration given or received by the
bankrupt. [ . . . ] If the trustee's determination of fair market value was contested, the court would then examine all the
evidence and arrive at what it considered to be fair market value: Re Ciarallo, 18 C.B.R. (3d) 209, [1992] R.J.Q. 2503,
[1992] R.D.I. 689, 1992 CarswellQue 30 (C.S.).
[Emphasis added.]

24
This Court in Henfrey Samson Belair Ltd. v. Wedgewood Village Estates Ltd. (1987), 14 B.C.L.R. (2d) 1 (B.C. C.A.) at
17, leave to appeal ref'd [1987] S.C.C.A. No. 378 (S.C.C.), held that the judge hearing an application under s. 100 (s. 78 at the
time) must assess all of the evidence, and consider the expert opinions presented in determining the extent of disparity between
the fair market value of the property transferred and the value of the consideration the bankrupt received for it.
25
The respondents argue that unless those contesting the trustee's determination of fair market value prove other precise
values, the language of the section leaves a judge with no choice but to accept the trustee's value. In my view, that interpretation
is not consistent with the language or purpose of the provision. As set out in the extract from Houlden & Morawetz above, a
judge is not faced with this stark choice. It is open to the court to determine fair market value based on an examination of all the
evidence. In my view, if the judge finds the trustee's opinion has been demonstrated to be wrong, he has effectively determined
that "other values" apply, even if he does not accept the precise value put forward by an opponent.
26
Having concluded that it was open to the judge to reject the trustee's opinion as unreliable, I turn to the main ground
of the appeal, his assessment of fair market value.
27
The judge correctly identified that s. 100(2) required him to determine whether the consideration received by Half Price
in the reviewable transaction was conspicuously greater or less than the fair market value of the property (at para. 8). However,
after rejecting the trustee's opinion as to value, and without referring to the appellants' appraisal evidence, the judge proceeded
to determine the value of the transaction using a method neither party had proposed.
28
Section 100(2) required the judge to determine the "fair market value" of the property transferred. Fair market value
has been defined as the highest price available in an open and unrestricted market between informed and prudent parties acting
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at arm's length and under no compulsion to act. The definition assumes a notional transaction wherein the buyer and seller
negotiate a price reflective of the highest price a prudent purchaser would be willing to pay and the lowest price a prudent vendor
would be willing to accept, assuming both are fully informed of all relevant factors and neither are under any compulsion to
transact: Skalbania (Trustee of) v. Wedgewood Village Estates Ltd. (1988), 31 B.C.L.R. (2d) 184 (B.C. S.C.) at 190; aff'd (1989),
37 B.C.L.R. (2d) 88 (B.C. C.A.); leave to appeal ref'd [1989] S.C.C.A. No. 274 (S.C.C.).
29
In my view, the valuation approach used by the judge was not consistent with this definition for the following reasons.
First, rather than looking at what a hypothetical buyer would have paid Half Price for the wholesale book inventory, the judge
looked at what Online was able to earn in gross retail sales for the books it had purchased. Furthermore, he declined to deduct
anything for the expenses Online incurred in making those sales. It is evident that a prudent and reasonable hypothetical buyer
would not agree to make a wholesale purchase of inventory at the price he expected to receive in gross revenue from the resale
of that inventory.
30
Second, the judge did not value Half Price's auction files, sorting software, or goodwill. Instead he considered that
since they were used without payment to generate $287,000 in gross sales, they could be subsumed in that sum, saying he was
"satisfied that the value of the property of Half Price taken by Online can be determined at $287,000" (at para. 43).
31 Third, it was common ground that the appropriate valuation date for the transaction was the date on which it occurred in
February 2007, weeks before the bankruptcy. Determination of fair market value of the property required the court to consider the
information available at that time, without relying on hindsight evidence available subsequent to that date: Premanco Industries
Ltd. v. British Columbia (Ministry of Environment, Lands & Parks), 2001 BCCA 116 (B.C. C.A. [In Chambers]) at para. 2. In
the present case, the judge used only hindsight evidence, saying:
[46] Essentially, in determining value the market has spoken. The market has determined that some of what the Codys and
Online took was worth $287,000. I have determined that the books they did not sell are approximately equal to the funds
they paid for the books they retained and the books they sold.
[Emphasis added.]
32
The judge was faced with a lengthy, complex, and conflicting evidentiary record on a summary trial application. In
my respectful view, in his effort to resolve the issue before him, he fell into error by approaching his task as an assessment of
damages on an imperfect record rather than as a determination of fair market value as required by the BIA. Having failed to
determine fair market value of the property, the judge could not find "the difference between the actual consideration given or
received by the bankrupt and the fair market value" under s. 100(2). It follows that the judgment against the appellants must
be set aside.
33
The appellants submit that since the respondents' appraisal evidence was rejected by the judge, they failed to meet their
persuasive burden and the claim should be dismissed outright. In my view, that would not be an appropriate disposition in this
case. The section provides for an inquiry by the court into a reviewable transaction, using the trustee's values unless other values
are proven. This does not suggest that the court is to abandon the inquiry if the trustee's values are not accepted. It is open to
the judge conducting a s. 100 inquiry to go on to find fair market value on the totality of the evidence before the court, and to
grant judgment if the other requirements of the BIA are met.
34 Both parties urged us to make our own finding of fair market value so as to avoid sending the matter back for rehearing.
In my view, however, this Court is not in a position to weigh the conflicting evidence, particularly without the benefit of the
three days of submissions heard by the judge. I am of the view that the matter should be remitted to the court below for a new
trial. Having reached that conclusion, it is unnecessary to address the appellants' second ground of appeal or the further issues
raised on the cross appeal.
Disposition
35

The appeal is allowed, and a new trial ordered. The cross appeal is dismissed.
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Bauman C.J.B.C.:
I agree
Fisher J.A.:
I agree
Appeal allowed; cross-appeal dismissed.

End of Document
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Headnote
Bankruptcy and insolvency --- Avoidance of transactions prior to bankruptcy — Miscellaneous
Transfers at undervalue — Bankrupt sold shares in company to purchaser, which was controlled by his parents-in-law, for
$23,000 — Less than three months later, bankrupt filed notice of intention to make proposal, but proposal was ultimately
rejected by creditors — Particular creditor took issue with sale of shares and was permitted to bring application pursuant to
s. 38 of Bankruptcy and Insolvency Act for its own benefit — Creditor brought application against purchaser for declaration
that purchase had been transfer at undervalue contrary to s. 96(1)(b) of Act, and for judgment in amount of deviation from
fair market value — Application granted — Creditor was awarded $106,907 plus interest — Bankrupt and purchaser had not
been dealing at arm's length, and transfer had occurred within one year of initial bankruptcy event — Adverse inference was
drawn from bankrupt's failure to provide any evidence about negotiations or how decisions about share purchase were made —
Definition of "adequate valuable consideration" in s. 97(2) of Act had no application to definition of "transfer at undervalue",
which appeared in s. 2, for purposes of s. 96(1)(b) — Except for one particular issue, evidence of creditor's expert was accepted
over that of expert for purchaser — Fair market value of shares had been $129,907, and purchase price had been conspicuously
less than that.
APPLICATION by creditor against purchaser for declaration that purchase of bankrupt's shares had been transfer at undervalue
contrary to s. 96(1)(b) of Bankruptcy and Insolvency Act, and for judgment in amount of deviation from fair market value.
A.C. Woolley J.:
Introduction
1
On March 3, 2014 Randall Hofer filed a Notice of Intention to Make a Proposal pursuant to s. 50.4(1) of the Bankruptcy
and Insolvency Act, RSC 1985 c B-3 ("BIA"). On May 29, 2014 he issued a Notice of Proposal to Creditors pursuant to s. 51 of
the BIA. On June 11, 2014 the creditors rejected the Proposal and Mr. Hofer became a bankrupt by operation of law.
2 This application by HSBC Bank Canada deals with a discrete issue in relation to that bankruptcy: was Mr. Hofer's December
18, 2013 transfer of his 100 Class "A" Common Shares in 965431 Alberta Ltd. ("965431"; "965431 Common Shares") to
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1768192 Alberta Ltd. ("1768192") a transfer at undervalue contrary to s. 96(1)(b) of the BIA? 1768192 is a company controlled
by Mr. Hofer's parents-in-law, Tom and Donna Trenerry.
3 HSBC's entitlement to any funds arising from an award under s. 96(1)(b) arises from an order of this Court dated November
7, 2014, which permitted it to bring this application pursuant to s. 38 of the BIA. That order provided that HSBC (and any other
creditor that joined it) would both bear the cost of the application and receive any funds that resulted from it.
4
In support of its application HSBC claims that: the transfer of the 965431 Common Shares occurred within one year of
the initial bankruptcy event; the transfer was not at arm's length; and, the $23,000.00 paid by 1761892 was "conspicuously
less than the fair market value" of the 965431 Common Shares: BIA, s. 2. As such, HSBC submits, the transfer was a transfer
at undervalue contrary to s. 96(1)(b), and 1768192 must pay to HSBC the difference between $23,000.00 and the fair market
value of the 965431 Common Shares.
5 1768192 resists HSBC's claim. 1768192 claims that: the transaction was not a transfer at undervalue when assessed against
the fair market value of the 965431 Common Shares; the parties ought to be treated as at arm's length; and that, even if the
transfer was at less than fair market value and between related persons, in the totality of the circumstances the transfer was
nonetheless not a transfer at undervalue.
6
I grant HSBC's application. I find that 1768192 and 965431 were not dealing at arm's length and that this transaction
occurred within one year of the initial bankruptcy event. I further find that the fair market value of the 965431 Common Shares
as of December 17, 2013 was $129,907.00 and that the purchase price of $23,000.00 was conspicuously less than that fair
market value. As a result, I find that this was a transfer at undervalue for the purposes of s. 96(1)(b) of the BIA and HSBC is
entitled to judgment in the amount of $106,907.00 plus interest calculated pursuant to the Judgment Interest Act, RSA 2000,
c J-1, from December 18, 2013.
Issues
7

The issues raised by HSBC's application are:
(a) Was the transfer of the 965431 Common Shares to 1768192 a transfer between parties not dealing at arm's length within
one year of the date of the initial bankruptcy?
(b) Was the transfer of the 965431 Common Shares to 1768192 a transfer at undervalue?

Background Facts
8 965431 was incorporated in Alberta on December 17, 2001. At incorporation all of the shares in 965431 were held by Mr.
Hofer. As of December 2013, Mr. Hofer held 2264 Class "E" Preferred Shares and 100 Class "A" Common Shares.
9
965431 owns two parcels of land and buildings in Red Deer County. In 2013 it rented the buildings to another business
owned and operated by Mr. Hofer, Silverado Oilfield Ventures Ltd. ("Silverado").
10
At that time, both 965431 and Silverado were indebted to a number of parties, including HSBC. Further, Mr. Hofer
had given guarantees in relation to Silverado's indebtedness. Both companies also had significant financial challenges. 965431
had not paid its mortgage, and HSBC had issued a demand for payment. 965431 was not insolvent, but its loan was in arrears.
Silverado's financial difficulties were more acute. On November 13, 2013 HSBC filed a Statement of Claim against both
Silverado and Mr. Hofer; it sought $1,511,517.01 from Silverado and $511,106.29 from Mr. Hofer. Other creditors also brought
claims against Silverado and Mr. Hofer in the fall of 2013.
11 Silverado's financial circumstances at that time were complicated by a serious dispute between it and its former bookkeeper,
Shelley Davidson. Silverado alleged that Ms. Davidson had defrauded the company of $1,500,000.00; Ms. Davidson denied the
allegation and claimed that Silverado had improperly withheld salary, commissions and work expenses in addition to committing
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other legal wrongs: Silverado Oilfield Ventures Ltd. v. Davidson, 2014 ABQB 218 (Alta. Q.B.) at para 3; 1773907 Alberta Ltd.
v. Davidson, 2015 ABCA 150 (Alta. C.A.).
12 On October 17, 2013 Deloitte Restructuring Inc. was appointed as Receiver over Silverado pursuant to a General Security
Agreement executed by Silverado in favour of HSBC. On November 19, 2013, the Receiver accepted an offer for the purchase
of Silverado's assets for $675,000.00 from 1773907 Alberta Ltd., a company incorporated on October 25, 2013 and the sole
directors and shareholders of which were Mr. and Ms. Trenerry. On December 4, 2013 Justice Eidsvik approved 1773907's
offer to purchase Silverado's assets.
13 1773907 now operates as Aquila Fabrication and Equipment Ltd. ("Aquila"). The shares in Aquila are owned by Mr. and
Ms. Trenerry. Mr. Trenerry is the sole director of Aquila. Counsel advised, and it was not disputed, that Mr. Hofer and his wife
work for Aquila, and that Aquila continues to lease the properties owned by 965431 and formerly leased by Silverado.
14 On August 26, 2013, 1768192 was registered with the Alberta Corporate registry. Mr. and Ms. Trenerry were (and remain)
the sole directors and shareholders of 1768192.
15 On November 22, 2013, 965431 discharged its debt to HSBC. The money to pay HSBC was obtained through financing
arranged by 1768192.
16 On December 17, 2013, 1768192 entered into an agreement to purchase the 965431 Common Shares for $23,000.00. Mr.
Hofer retained ownership of the 965431 preferred shares that he had owned previously.
17 On March 3, 2014, Mr. Hofer filed a Notice of Intention to Make a Proposal. His proposal was issued on May 29, 2014,
and rejected by the creditors on June 11, 2014, at which point he became bankrupt.
18
At the time the proposal was made, in May 2014, the proposal trustee, Hardie & Kelly Inc., made inquiries to counsel
for 1768192 with respect to how the $23,000.00 purchase price for the 965431 Common Shares had been calculated. Counsel
for 1768192 provided the proposal trustee with: the financial statements of 965431 as of December 31, 2012; an appraisal of
the properties owned by 965431 dated February 12, 2013 by Waters Mackie Valuations Inc.; and, a "Calculated Liquidation
Value" of 965431 from which the purchase price of the 965431 Common Shares was derived. Because assuming liquidation, the
Calculated Liquidation Value deducted the entire notional costs of disposing 965431's properties in the amount of $263,343.00.
965431 did not have any plans to dispose of the properties at that time. An Alberta Land Titles Certificates from May 2019
shows that 965431 still owns the properties.
Analysis
19

Section 96(1)(b)(i) of the BIA provides:
96(1) On application by the trustee, a court may declare that a transfer at undervalue is void as against . . . the trustee
— or order that a party to the transfer or any other person privy to the transfer, or all of those persons, pay to the estate
the difference between the value of the consideration received by the debtor and the value of the consideration given by
the debtor — if . . .
(b) the party was not dealing at arm's length with the debtor and
(i) the transfer occurred during the period that begins on the day that is one year before the date of the initial
bankruptcy event and ends on the date of the bankruptcy . . .

20 To fall within s. 96(1)(b)(i) the transfer must thus occur less than one year before the date of the initial bankruptcy event,
be between non-arm's length parties, and be a transfer at undervalue.
Was the transfer of the 965431 Common Shares to 1768192 a transfer between parties not dealing at arm's length within
one year of the date of the initial bankruptcy?
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21
The transfer of the 965431 Common Shares took place within one year of the date of the initial bankruptcy event. Part
(c) of the definition of "date of the initial bankruptcy event" in s. 2 of the BIA identifies "a notice of intention by the person"
as an initial bankruptcy event. Mr. Hofer filed his notice of intention to make a proposal on March 3, 2014. The transfer took
place 2 1 /2 months earlier, on December 18, 2013.
22
The approach to defining "arm's length" in the tax context informs how that term is defined in the context of BIA
proceedings: Piikani Nation v. Piikani Energy Corp., 2013 ABCA 293 (Alta. C.A.) at para 30. An arm's length transaction is
one where there are "no bonds of dependence, control or influence" between the parties: Piikani at para 34, citing Galaxy Sports
Inc., Re, 2004 BCCA 284 (B.C. C.A.) at para 56. The relationship needs to be such that the transaction "will reflect ordinary
commercial dealing between parties acting in their separate interests": McLarty v. R., 2008 SCC 26 (S.C.C.) at para 43, citing
Swiss Bank Corp. v. Minister of National Revenue (1972), [1974] S.C.R. 1144 (S.C.C.) at 1152. Indicia which suggest parties
are not at arm's length include the existence of a common mind directing the bargaining for both parties, the two parties acting
in concert without separate interests, and one party exercise de facto control over the other: McClarty at para 62.
23 Here, the main evidence I have about the relationship between Mr. Hofer and 1768192 is that in 2013 Mr. Hofer was (and
remains) the son-in-law of the directing minds of 1768192. I have no evidence or information about how the parties conducted
their negotiations — if they even had negotiations — or about how decisions were made regarding the purchase and sale of
the 965431 Common Share as between the Trenerrys and Mr. Hofer. The summary trial order of Justice Horner dated April 25,
2018 permitted affidavit evidence to be filed. Despite this, Mr. Hofer did not submit any affidavit evidence and the affidavit of
Mr. Trenerry does not speak to the conduct of the negotiations or how decisions were made. I do have evidence that the parties
attempted to identify the fair market value of the 965431 Common Shares; that evidence does not, however, show that there were
no bonds of dependence, control or influence between the parties, or that the transaction reflected ordinary commercial dealings.
24
I find that Mr. Hofer and 1768192 were not at arm's length. I make this finding based on the close familial relationship
between Mr. Hofer and the Trenerrys, from which I infer that Mr. Hofer and 1768192 had bonds of dependence, control and
influence, and that the transaction did not reflect ordinary commercial dealings of parties acting in their separate interest. I also
draw an adverse inference from the failure of the Trenerrys or Mr. Hofer to provide any evidence about their negotiations or how
decisions about the share purchase were made; it suggests that they did not have any evidence to rebut the ordinary inference
that a son-in-law and parents-in-law do not negotiate at arm's length.
25 Mr. Hofer and 1768192 are also not at arm's length by virtue of sections 4(2), (3) and (5) of the BIA. Section 4(2) provides
that persons are related where they are connected by marriage, and that a person is related to an entity if they are related to
the person who controls the entity. Section 4(3) says that people are connected by marriage if one is married to a person who
is "connected by blood relationship" to the other, and further says connected by blood relationship includes the child-parent
relationship. Mr. Hofer is married to the child of the persons who control 1768192; as a result, Mr. Hofer and 1768192 are
related persons under the BIA.
26 Section 4(5) says that persons who are related to each other are deemed not to deal with each other at arm's length. Section
4(5) further specifically provides that, "[f]or the purpose of paragraph 95(1)(b) or 96(1)(b), the persons are, in the absence of
evidence to the contrary, deemed not to deal with each other at arm's length". For the reasons set out above, there is no evidence
to contradict the deeming force of s. 4(5); that provision thus deems Mr. Hofer and 1768192 not to be at arm's length for the
purposes of s. 96(1)(b).
27 In sum, the timing of the transaction and the relationship between the parties brings it within s. 96(1)(b)(i); the remaining
question is whether it was a "transfer at undervalue" such that 1768192 may be ordered to pay to HSBC the difference between
the price that they paid for the shares, and the value of those shares.
Was the transfer of the 965431 Common Shares to 1768192 a transfer at under value?
28

Section 2 of the BIA defines "transfer at undervalue" as:

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

4

Hofer (Re), 2019 ABQB 405, 2019 CarswellAlta 1102
2019 ABQB 405, 2019 CarswellAlta 1102, [2019] A.W.L.D. 2277, 2 Alta. L.R. (7th) 139...

a disposition of property or provision of services for which no consideration is received by the debtor or for which the
consideration received by the debtor is conspicuously less than the fair market value of the consideration given by the
debtor.
29 Once it has been determined that the transfer was between non-arm's lengths parties and occurred less than one year prior
to the initial bankruptcy event, the only issue is whether it was a transfer at undervalue. The Court does not need to consider:
whether the debtor was insolvent at the time of transfer or rendered insolvent by it; the intention of the transferee; or, whether
the debtor intended to defraud, defeat or delay a creditor: Lee, Re, 2017 ONSC 388 (Ont. S.C.J.) at para 16; Pitblado LLP v.
Houde, 2015 MBQB 85 (Man. Q.B.) at para 45.
30 The language of s. 96(1)(b)(i) makes this restriction in the scope of the court's analysis clear; it triggers the court's power
to declare a transfer at undervalue and give relief simply because the parties were not at arm's length and "the transfer occurred
during the period that begins on the day that is one year before the date of the initial bankruptcy event and ends on the date of
the bankruptcy". Other parts of s. 96, which apply where the parties are at arm's length or where the transfer is further removed
in time from the initial bankruptcy event, additionally require that the court find either or both that the debtor was insolvent at
the time or the transfer or rendered insolvent by it, and that the debtor intended to defraud, defeat or delay a creditor. No such
additional requirements are imposed in s. 96(1)(b)(i).
31 The Ontario Court of Appeal has suggested that "weighing the adequacy of consideration is not an exercise in precision but
one of judgment:" Montor Business Corp. (Trustee of) v. Goldfinger, 2016 ONCA 406 (Ont. C.A.) at para 53. That conclusion
seems correct; the calculation of fair market value after the fact, and whether consideration is "conspicuously less" than fair
market value, necessarily requires judgment rather than the application of a mathematical formula. At the same time, however,
the Court must follow the straightforward direction of the statute. Based on the evidence before it, the Court must identify
fair market value, and whether the consideration paid falls conspicuously below that value. I find helpful in this regard the
observation of Justice Eamon that "[t]here is no exact range, but the cases appear to suggest that 17% below fair market value
is conspicuously less, while 6% might not be:" Royal Bank of Canada v. Racher, 2017 ABQB 181 (Alta. Q.B.) at para 116; see
also: Indarsingh, Re, 2015 ABQB 158 (Alta. Q.B.) at para 15.
32
In his submissions counsel for 1768192 suggested that the meaning of a transfer at undervalue ought to be interpreted
in light of s. 97(2) of the BIA, which defines "adequate valuable consideration". The term "adequate valuable consideration" is
used in s. 97(1) to identify certain transactions that are permitted when made in good faith even though occurring between the
initial bankruptcy event and the date of bankruptcy. Counsel submitted that in determining whether a transfer is at undervalue,
the Court ought to similarly consider the "known or reasonably to be anticipated benefits of the contract, dealing or transaction",
and the broader commercial circumstances.
33
I do not accept this submission. Section 97(2) has no application to the definition of "transfer at undervalue." First,
the permitted transactions in section 97(1) are expressly made subject to the "provisions of this Act respecting preferences
and transfers at undervalue" — that is, to s. 96. That makes using language of s. 97 to qualify the scope of s. 96 problematic,
since s. 97 itself makes s. 96 paramount. Second, the BIA explicitly defines transfer at undervalue; the definition in 97(2) of an
entirely different term, "adequate valuable consideration" ought not to be used to change that explicit definition. As noted, the
definition of transfer at undervalue is straightforward and its direction is clear: the court must identify fair market value and
whether the transfer was for an amount conspicuously less than that. It does not invite the court to consider broader benefits
of the transfer except insofar as those benefits are properly included in the calculation of either the fair market value or the
consideration that was paid.
34 Based on this analysis of the law, the question for me to decide is, what was the fair market value of the 965431 Common
Shares as of December 17, 2013 and was the $23,000.00 that 1768192 paid for those shares conspicuously less than that fair
market value?
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35
The parties both retained experts in relation to the fair market value of 965431 Common Shares. HSBC filed an expert
report from Lorne D. Siebert of Siebert Valuation Services Ltd. on June 13, 2016. Mr. Siebert then amended his report after
receiving a July 14, 2017 historical appraisal by Soderquist Appraisals Ltd. of the two pieces of property owned by 965431.
The Soderquist Appraisal assessed the value as of December 17, 2013 of the two pieces of property owned by 965431. HSBC
filed Mr. Siebert's amended expert report on March 6, 2018. On February 9, 2017, 1768192 filed an expert report from Scott
Lawritsen of Hemens Lawritsen Valuation Group Ltd. In his report Mr. Lawritsen relied on the February 12, 2013 Waters
Mackie Valuations Inc. appraisal of the properties owned by 965431.
36
Both Mr. Siebert and Mr. Lawristen were qualified as experts with respect to the valuation of the 965431 Common
Shares. They have both provided expert testimony to this Court on previous occasions, and both have extensive qualifications
and experience related to business valuations.
37
HSBC's submissions on fair market value, and on this being a transfer at undervalue, relied entirely on the evidence of
Mr. Siebert. It submitted that Mr. Siebert's evidence clearly showed that the $23,000.00 paid by 1768192 was conspicuously
less than the fair market value of the 965431 Common Shares.
38 For its part, 1768192 relied on the expert evidence of Mr. Lawritsen. It also submitted, however, that the $23,000.00 it paid
needed to be considered in the broader context of the dealings between companies controlled by the Trenerrys, those controlled
by Mr. Hofer, and HSBC. It noted in particular that 1773907 purchased the assets of Silverado in a transaction approved by
this Court, and that 1768192 arranged for financing so that 965431's loan from HSBC could be discharged. 1768192 submitted
that these other transactions must be considered when determining whether $23,000.00 was conspicuously less than the fair
market value of the 965431 Common Shares.
39
In some circumstances it may be appropriate to assess a transfer in a broader context to identify whether it was made
at conspicuously less than fair market value. If a person purchases three items from a debtor, for example, it may be unfair or
inaccurate to assess that transaction on an item by item basis. Here, however, I do not have any evidence to demonstrate that a
holistic assessment is warranted. Specifically, I have no evidence to show that the transfer of the 965431 Common Shares was
related to or arose from the other transactions. Notably, the Sale of Shares Agreement dated December 18, 2013 makes no direct
reference to 1773907, to Silverado, or to 1768192's refinancing which allowed 965431's HSBC mortgage to be discharged. The
Agreement refers only to the purchase and sale of the 965431 Common Shares. I also have no evidence that the transactions
between 1773907 and Silverado, or the refinancing of 1768192, were made at above fair market value so as to offset the extent
to which the 965431 Common Share purchase was made at less than fair market value. All I know about those transactions
is that they occurred, that they involved the Trenerrys, Mr. Hofer and companies controlled by them, and that they occurred
proximate to the impugned transaction. That information is not sufficient to permit those transactions to counter or mitigate a
finding that the purchase of the 965431 Common Shares was a transfer at undervalue.
40 Thus, the evidence about the fair market value of the 965431 Common Shares, and as to whether that transfer was made
at conspicuously less than that value, arises from the expert reports of Mr. Siebert and Mr. Lawritsen. I have also considered the
contemporaneous documentation, including the Calculated Liquidation Value, provided by counsel for 1768192 to the proposal
trustee in May 2014, where relevant to my analysis.
41
Mr. Siebert and Mr. Lawritsen agreed on a number of general matters. They agreed that 965431 had to be assessed
as a going concern — that is, they both rejected the liquidation value approach used by 965431 and 1768192 at the time of
the transaction. They agreed that the fair market value should be determined on an asset-based approach using the adjusted
net book value methodology. They both defined fair market value as the highest price available between informed and willing
parties acting at arm's length in an unrestricted and open market, and under no compulsion to act, expressed in cash. They relied
upon similar or identical documentation and information. They also agreed on many of the specific line items to be included
in calculating the adjusted net book value of 965431.
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42
In his report Mr. Lawritsen concluded that as of December 17, 2013, the 965431 Common Shares had a fair market
value of between $0.00 and $79,279.00. The difference between the high and low values arose primarily from Mr. Lawritsen's
application at the low end of a $75,000.00 discount to the appraised value for 965431's properties, as well as a $11,333.00
discount to reflect unknown contingent liabilities.
43 In his amended expert report, Mr. Siebert concluded that the fair market value of the 965431 Common Shares was between
$75,256.00 and $207,225.00 as of December 17, 2013, with a mid-point of $141,240.00. The mid-point was the adjusted net
book value based on the historical appraisal by Soderquist Appraisals Ltd of the properties owned by 965431. The higher and
lower adjusted net book values arose from the application of a +/-2.5% adjustment to the Soderquist appraisal of the properties
owned by 965431.
44

The variance between the outcomes of Mr. Siebert's and Mr. Lawritsen's reports arose from the following:
(a) The appraised value of the properties owned by 965431. The appraised values provided by Waters Mackie Valuations
Inc. and Soderquist Appraisals Ltd. are very similar. However, as noted, at the lower end and, by inference, at the midpoint, Mr. Lawritsen discounted the property appraisal to reflect potential discrepancies between market rental rates and
the actual rents being paid to 965431 in relation to its properties. Mr. Siebert did not view such an adjustment as warranted.
As noted, at the midpoint Mr. Siebert used the Soderquist Appraisals Ltd. valuation as they had provided it; he created his
low and high range by applying a +/- 2.5% adjustment to that appraisal.
(b) The calculation of a cash loss of 965431 for 2013. Mr. Siebert calculated the cash loss for 2013 based on an average
of the losses in 2011 and 2012. Mr. Lawritsen used only the loss amount for 2012, which was higher.
(c) The calculation of income tax and disposal costs related to the potential disposition of the properties owned by 965431,
and the discount that ought to be applied given that there were no immediate plans to dispose of the properties owned by
965431. Mr. Lawritsen calculated a higher level of income tax as applicable to the properties, a higher level of disposal
costs, and a lower discount rate.
(d) The application of a discount for contingent liabilities. Mr. Siebert did not include a deduction for contingent liabilities;
Mr. Lawritsen took the position that the adjusted net book value should be reduced by $11,333.00 to take into account
the possibility of such liabilities.

45 With respect to the first difference, I accept Mr. Siebert's mid-point approach — that is, that the appraisal of the properties
owned by 965431 should be based on the expert appraisals completed by Waters Mackie Valuations Inc. and Soderquist
Appraisals Ltd. As Mr. Siebert noted, the property appraisals were prepared by experts and reached similar outcomes. They are
the best evidence available to the business valuators and to this Court as to the value of 965431's properties as of December 17,
2013. Of the two appraisals, I adopt the number from Soderquist Appraisals Ltd. because it was completed after December 17,
2013 and can properly account for the time period after the Waters Mackie Valuation.
46 I do not accept Mr. Lawritsen's suggestion that the appraised value of the properties owned by 965431 ought to be subject
to a discount of $75,000.00. Mr. Lawritsen acknowledged that he did not have the credentials necessary to qualify him as an
expert property appraiser. Further, Mr. Lawritsen's theory, that the actual rents being paid to 965431 were below market, and
that a purchaser of the shares would discount the purchase price of the property to reflect the time it would take to increase
the rents to market levels, was plausible but also speculative and insufficient to displace the considered opinion of the property
appraisers. I note in this respect that Soderquist states at page 15 of its appraisal that it assumed that the property was "owner
occupied." Soderquist thus appears to have already taken into account that market rents were not being earned at the property.
47 With respect to the cash losses, I accept Mr. Siebert's approach of calculating the losses for 2013 by averaging the losses
for 2011 and 2012. I note in this respect that the company's 2012 losses were the highest of the four-year period between 2009
and 2012. Averaging the losses from two years, rather than assuming that 2013 would be as bad as the worst year the company
had, seems more likely to be accurate, even if the worst year was the year immediately prior to the year in question.
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48

I also accept Mr. Siebert's approach to the calculation of income taxes, disposal costs and the discount.

49
The two reports adopted the same methodology for calculating income taxes — in terms of, for example, the applicable
tax rate, recapturing the capital cost allowance and the calculation of taxable capital gains. The differences in the income tax
calculation thus arose not from the tax methodology they used, but rather from the financial data each valuator used in the
calculations. In particular, the differences arose from how the valuator identified the value of the properties, the calculation of
965431's 2013 losses and the treatment of unpaid loans from Mr. Hofer as a shareholder of 965431.
50
As previously discussed, I agree with Mr. Siebert that the value of the property ought to be based on the expert property
appraisals without the application of a discount. I also agree that the 2013 losses should be calculated based on the average
losses for 2011-2012.
51
In terms of the unpaid shareholder loans, the evidence before me is insufficient to permit a considered conclusion as
to the appropriate accounting or tax treatment of those loans. Mr. Sibert's explanation of his approach was cursory, and Mr.
Lawritsen gave his opinion in reliance on his discussion with "several accountants and tax practitioners", rather than based on
his own opinion or analysis. Neither identified the provisions of the Income Tax Act, RSC 1985 c 1, on which they were relying,
or guidance provided by Revenue Canada with respect to how such loans are treated in the hands of the defalcating shareholder
or the company issuing the loan. I have accepted Mr. Siebert's approach for two reasons. First, Mr. Lawritsen did not claim
that Mr. Siebert's approach was improper as a matter of law or accounting practice; he only suggested it was not preferable.
Second, a person acquiring shares in a company is likely to value those shares on the basis that the company would take the
most advantageous tax position it could in the circumstances. Mr. Lawritsen raised the possibility that Mr. Siebert's position
would not be the most advantageous because of penalties for late remittances if the unpaid shareholder loans are treated as
salary, but he provided no numerical or legal analysis to substantiate this assertion. Based on the record before me, Mr. Siebert's
position is proper and the most advantageous, and I accept that it is what a reasonable purchaser would rely on in identifying
the value of the shares.
52 With respect to disposal costs, Mr. Siebert used 3.5% of the appraised value of the properties to calculate those costs, based
on the assumption that legal fees and real estate commissions would be in the range of 3-4% of market value. Mr. Lawritsen
used 4%. Mr. Lawritsen noted that commercial relators charge 3-4%, but that there are also associated accounting and taxation
fees, which in his opinion justified using 4%. I prefer Mr. Siebert's approach to this issue because a reasonable purchaser of the
shares would — and would assume that they could — keep disposition costs as low as possible.
53 The most significant difference between Mr. Siebert and Mr. Lawritsen arises from the percentage discount they apply to
the notional costs of disposition associated with the assets owned by 965431. This is the case even though, methodologically,
there is little difference between them. Mr. Siebert and Lawritsen agree that a discount ought to be applied to reflect the fact that
1768192 did not intend to dispose of the properties on acquiring the shares. They agree that the discount should be calculated
over a ten-year period. They agree that the discount should be calculated based on the time value of money over that period.
54
The difference between them is that Mr. Lawritsen calculates the time value of money based on an ordinary inflationary
increase while Mr. Siebert calculates the time value of money based on the rate of return associated with the properties not
being disposed of — that is, the rate of return associated with land and buildings owned by 965431. Mr. Lawritsen used 3%
to reflect inflation at the valuation date while Mr. Siebert used 8.1%, which was the overall rate of return used by Soderquist
Appraisals to appraise the 965431 land and buildings. Mr. Siebert essentially reasons that since the funds that would be used
to pay the income tax and disposal costs are currently invested in particular land and buildings, it makes sense to assume that
the amount those funds will earn in the period before the land and buildings will be sold is the rate of return expected to be
earned by those land and buildings. Mr. Lawritsen, on the other hand, argues that given the lack of variability in the income
tax that will ultimately be paid, the time value of those savings should be treated on a straightforward inflationary basis. Mr.
Siebert's 8.1% discount rate over 10 years discounted the costs of disposition by 55.7% at the midpoint, while Mr. Lawristen's
3% discount rate over 10 years discounted them by 25.6% at the midpoint.
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55
The question of how to discount not yet incurred disposition costs has been considered by this Court. In M. (P.M.)
v. M. (R.W.), 2003 ABQB 432 (Alta. Q.B.) at para 97 Justice Smith adopted the approach of the Ontario Court of Appeal in
Sengmueller v. Sengmueller (1994), 17 O.R. (3d) 208 (Ont. C.A.) suggesting that each case must be assessed on its own facts
and in light of overall principles of fairness: "Each case must be dealt with its own facts, considering the nature of the asset
involved, the probable tax and other costs of disposition, and the present value of them." In Segmueller the Ontario Court of
Appeal also noted that some disposition costs should be deducted "except in the situation where 'it is not clear when, if ever'
there will be a realization of the property": Segmueller at para 33.
56 In Koch v. Koch, 2017 ABQB 596 (Alta. Q.B.) at para 28 Justice Kenney applied a 25% discount to the taxes associated
with the sale of a plumbing company. She relied on the evidence of Mr. Lawritsen in that proceeding, and his position that the
value of the company arose in significant part from its building, which would be taxable at disposition.
57 In Canadian Rocky Mountain Properties Inc., Re, 2006 ABQB 251 (Alta. Q.B.) Justice Romaine did not apply a discount
to disposal costs associated with properties that had been or were about to be disposed of but applied a 50% discount where there
were no plans to dispose of the property. She identified this as "an appropriate and fair approach, consistent with the prudent
purchaser test. Such a discount recognizes the possibility of tax minimization strategies and the probable deferral of realization
of such tax if the property an asset of a going-concern business:" Canadian Rocky Mountain Properties Inc., Re at para 22.
58 In RFG Private Equity Limited Partnership No. 1B v. Value Creation Inc., 2016 ABQB 391 (Alta. Q.B.) (aff'd 2018 ABCA
85 (Alta. C.A.)) Justice Romaine clarified that a discount should not always be applied. The discounting strategy in Canadian
Rocky Mountain Properties Inc., Re was appropriate because the company was a holding company, some of the properties were
to be imminently sold, and the other property was "on non-depreciable land and a capital gain at some point was unavoidable:"
RFG Private Equity Partnership at para 252. On the facts of RFG Private Equity Partnership Justice Romaine declined to
deduct taxes that would be payable on an assumed sale of assets.
59
Read together these cases suggest that when valuing an asset — or a company based on the assets it holds — it may
be appropriate to consider the costs of disposition associated with the asset. Whether to do so, and to what extent, must be
decided fairly and with regard to facts and evidence about the particular asset — its nature and the likelihood it will be sold.
Where costs of disposition are inevitable — such as for non-depreciable assets — those costs must be included in valuation.
Where disposition is imminent, costs of disposition should be included at or close to their full amount. Where the possibility of
disposition is merely speculative or remote, costs of disposition should not be included, or should be significantly discounted.
60
Here the assets owned by 965431 are significantly non-depreciable. As a result, whenever 965431 disposes of them
disposition costs will be incurred. At the same time, however, there were no plans to dispose of those assets in 2013. 965431
still holds the assets. That means that, as both Mr. Siebert and Mr. Lawritsen contemplated, disposition costs should be deducted
from the adjusted net book value of 965431 but at a discounted rate. This means that the liquidated value approach used by
1768192 and Mr. Hofer in 2013 was significantly inaccurate in identifying the fair market value, since it applied no discount to
the costs of disposition. Of the discount rates proposed by Mr. Siebert and Mr. Lawritsen, I prefer that of Mr. Siebert. It makes
sense to assume that the benefit realized by a delay in disposing of a particular asset will be that which arises from continuing
to own that particular asset. As such, I accept Mr. Sibert's 55.6% reduction to the notional disposition costs.
61
Finally, on the accounting for contingent liabilities Mr. Siebert assumed that 965431 had "no contingent liabilities,
unusual contractual obligations or substantial commitments, other than tin the ordinary course of business, or litigation pending
or threatened, other than disclosed herein". Mr. Lawritsen made a similar assumption in calculating the adjusted net book
value. However, he opined that after calculating the adjusted net book value it was appropriate to apply a reduction to take into
account "contingent liabilities, indeterminate requirements for subsequent legal, professional fees, unforeseeable liabilities, and
unknown requirements of the new owner's time and funds to attend to such issues".
62
In my view Mr. Lawritsen's approach to this issue is preferable. It makes sense to assume that an arm's length purchaser
for value would apply some reduction for contingent liabilities given the difficulty in obtaining perfect information even in an
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open and unrestricted market and given the uncertain financial circumstances of 965431 and its tenant in 2013. For that reason,
I apply a reduction for contingent liabilities of $11,333.00 as proposed by Mr. Lawritsen.
63
The result of my analysis of the evidence is that, except with respect to the treatment of contingent liabilities, I have
adopted the mid-point of Mr. Siebert's amended expert report as the best assessment of the fair market value of the 965431
Common Shares as of December 17, 2013. I thus find that the fair market value of the 965431 Common Shares as of December
17, 2013 was $129,907.00 ($141,240.00 less $11,333.00). I also find that the purchase price of $23,000.00 — which is 82% less
than $129,907.00 — is conspicuously less than the fair market value of the 965431 Common Shares. The variation between the
price paid for the shares and value of those shares is simply too large to permit any other conclusion; 82% far exceeds the 17%
variation recognized by prior case law as likely to make something a transfer at undervalue.
Conclusion
64
1768192 and Mr. Hofer were not dealing at arm's length. The transfer of the 965431 Common Shares from Mr. Hofer
occurred within one year of the initial bankruptcy event. The fair market value of the 965431 Common Shares as of December
17, 2013 was $129,907.00, and the purchase price of $23,000.00 was conspicuously less than that fair market value. As a result,
I find that this was a transfer under value for the purposes of s. 96(1)(b) of the BIA and HSBC is entitled to judgment in the
amount of $106,907.00 plus interest calculated pursuant to the Judgment Interest Act from December 17, 2013.
65
If necessary, the parties may make submissions with respect to costs within 30 days of this decision. Those submissions
must be in writing and must not exceed 10 pages.
Application granted.

End of Document
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Transfers at Undervalue: New Wine in Old Wineskins?
Roderick J Wood *
Neither is new wine put into old wineskins; otherwise, the skins burst, and the wine is spilled, and the skins are
destroyed; but new wine is put into fresh wineskins, and so both are preserved. 1
I. — OVERVIEW
Section 96 of the Bankruptcy and Insolvency Act (BIA) 2 sets out provisions that permit a trustee in bankruptcy to challenge
pre-bankruptcy transfers at undervalue entered into by a debtor. These provisions were part of the 2005 and 2007 amendments
to the BIA that came into force in 2009. The provision replaced the outdated and much maligned 3 settlement provisions
and the more recently enacted reviewable transactions provisions 4 of the BIA. The obscure settlement provisions are justly
consigned to the ash bin of history and are of practically no significance in interpreting the transfer at undervalue provisions.
The transfer at undervalue provisions share a number of similarities to the reviewable transactions provisions, and therefore the
cases interpreting these provisions are of continuing relevance. In some instances, the transfer at undervalue provisions permit
the licensed insolvency trustee to impeach a transfer at undervalue if the debtor intended to defraud, defeat or delay a creditor.
In these instances, the case law in relation to fraudulent conveyances law is valuable as it uses a similar formulation.
There can be no doubt that the transfer at undervalue provisions are vastly superior to the provisions that they replaced. A
review of the decisions that have interpreted and applied the transfer at undervalue provisions reveals that the tools that are now
at hand are much better suited to realizing the underlying objectives of bankruptcy and insolvency law. 5 However, the new
provisions recycle several features of prior law. Some of the problematic features of the now repealed reviewable transactions
provisions have been retained. Some of the language of centuries old fraudulent conveyance law has also been added. The
lingering question is whether the retention of these older features has weakened the law. Although the result will not be as dire
as the loss of both the wine and the wineskin, reliance on these features may produce a few leaks that may ultimately need to
be patched by solicitous judicial interpretation or through legislative intervention.
II. — THE THREE CLASSES OF IMPEACHABLE TRANSFERS AT UNDERVALUE
Section 96 seems quite complex on first impression. Subsection 96(1) lays out the key substantive elements that the trustee in
bankruptcy must prove in order to impeach a transfer at undervalue. It provides:
96 (1) On application by the trustee, a court may declare that a transfer at undervalue is void as against, or, in
Quebec, may not be set up against, the trustee — or order that a party to the transfer or any other person who is
privy to the transfer, or all of those persons, pay to the estate the difference between the value of the consideration
received by the debtor and the value of the consideration given by the debtor — if
(a) the party was dealing at arm’s length with the debtor and
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(i) the transfer occurred during the period that begins on the day that is one year before
the date of the initial bankruptcy event and that ends on the date of the bankruptcy,
(ii) the debtor was insolvent at the time of the transfer or was rendered insolvent by
it, and
(iii) the debtor intended to defraud, defeat or delay a creditor; or
(b) the party was not dealing at arm’s length with the debtor and
(i) the transfer occurred during the period that begins on the day that is one year before
the date of the initial bankruptcy event and ends on the date of the bankruptcy, or
(ii) the transfer occurred during the period that begins on the day that is five years
before the date of the initial bankruptcy event and ends on the day before the day on
which the period referred to in subparagraph (i) begins and
(A) the debtor was insolvent at the time of the transfer or was rendered insolvent by
it, or
(B) the debtor intended to defraud, defeat or delay a creditor.
There are five discrete elements in this scheme — (1) a transaction that constitutes a transfer at under value; (2) the relationship
between the parties; (3) the time of occurrence of the transfer; (4) the insolvency of the debtor; and (5) the intention on the part
of the debtor to defeat creditors. A major division is drawn between arm’s length dealings and non-arm’s length dealings. In
respect of an arm’s length dealing, it will be more difficult for the trustee to impeach the transaction. The transfer at undervalue
must occur within one year of the date of the initial bankruptcy event and the trustee must establish both insolvency of the
debtor at the time of the transfer and the intention of the debtor to defeat creditors.
In respect of a non-arm’s length dealing, a licensed insolvency trustee need not prove any additional element if the transfer occurs
in the one-year period immediately prior to the date of the initial bankruptcy event. The transfer can therefore be impeached
even if the debtor was not insolvent and did not intend to defeat creditors. If the transfer occurred outside of this one-year period
but within a five-year period immediately prior to the date of the initial bankruptcy event, the trustee must prove either that
the debtor was insolvent at the time of the transfer or that the debtor intended to defeat creditors. This requirement should be
contrasted with arm’s length dealings where both elements must be proven.
The end result is that section 96 creates three different classes of impeachable transactions. All three share a common element.
Each must satisfy the definition of a transfer at undervalue. A failure to fall within the definition puts an end to any further
inquiry. The first class — described in paragraph 96(1)(a) — involves an arm’s length dealing. There is a single time period of
one year and the most stringent requirements of all three classes since both insolvency and intention must be proven. There are
two non-overlapping classes of non-arm’s length dealings that are differentiated by the time of their occurrence. The second
class — described in subparagraph 96(1)(b)(i) — involves a shorter time period and does not require proof of any additional
element. The third class — described in subparagraph 96(1)(b)(ii) — involves a longer period and requires proof of either
insolvency or intention to defraud. Table 1 provides a simple schematic that illustrates the confluence of the five elements.
Table 1 The Three Classes of Impeachable Transfers at Undervalue
Transaction
Relationship
Timing

Arm’s Length
Within one year

Additional Elements

Insolvency and

Transfer at Undervalue
Non-Arm’s Length
Within one year
Outside one year but within five
years
None
Insolvency or
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Intention to Defeat Creditors

Intention to Defeat Creditors

III. — THE DEFINITION OF A TRANSFER AT UNDERVALUE
All three classes of impeachable transfers incorporate the definition of a “transfer at undervalue”. The BIA contains the following
definition of the term:
transfer at undervalue means a disposition of property or provision of services for which no consideration is
received by the debtor or for which the consideration received by the debtor is conspicuously less than the fair
market value of the consideration given by the debtor; 6
There are two elements to this definition. First, the transfer must be in the form of a disposition of property or the provision of
services. Second, the debtor must either have received no consideration or the consideration that is received by the debtor must
be conspicuously less than the fair market value of the consideration given by the debtor. The second element has two steps.
The first step is to determine the value of the consideration given and received. On this, the trustee has the benefit of a rebuttable
presumption provided in subsection 96(2) of the BIA that adopts the trustee’s opinion as to the fair market value. The second
step is to compare the two values and assess whether a difference is sufficiently large to constitute a conspicuous disparity.
1. — Disposition of Property or Provision of Services
A “transfer at undervalue” is limited to a disposition of property or provision of services. The precise boundaries established
by this language have not yet been fully tested in the courts. There are transactions that confer a benefit on another person, but
which do not involve a transfer of property by the debtor to that person. Suppose that A owes $100 to B. If C pays $100 to B
in satisfaction of the debt, A obtains a benefit (the release of the debt) even though property was not transferred to A. Is this
transaction impeachable in the event that C goes bankrupt?
One suspects that courts will take an expansive view as to the types of transactions that are brought within the scope of the
provision. For one thing, the language of the transfer at undervalue provisions is broader in that a “disposition of property” has
a wider compass than a “conveyance of property” — the term that is used in fraudulent conveyances law. A disposition would
appear to capture a dealing with property even though it might not involve a conveyance of it to the recipient of the benefit.
The Supreme Court of Canada in Royal Bank of Canada v North American Life Assurance Co 7 indicated that fraudulent
conveyance law should be interpreted liberally in favour of creditors:
All the provincial fraud provisions are clearly remedial in nature, and their purpose is to ensure that creditors may
set aside a broad range of transactions involving a broad range of property interests, where such transactions were
effected for the purpose of defeating the legitimate claims of creditors. Therefore, the statutes should be given the
fair, large and liberal construction and interpretation that best ensures the attainment of their objects, as required
by provincial statutory interpretation legislation... 8
There is every reason to believe that a similar approach will be taken in respect of the transfer at undervalue provisions as they
share a similar objective. The courts have not limited the provision to transactions in which the right in the property is transferred
from the debtor to the recipient through a conveyance or assignment. In City Peel Taxi v Victory Hanna, 9 Justice Wilton-Siegel
held that the transfer at undervalue provisions “capture all transactions having the effect of an assignment, whether or not they
constitute an actual assignment of rights”. Transactions in which licences are cancelled and reissued to another person at the
request of the licence holder are therefore within the scope of the term. It remains to be seen whether this expansive view will be
extended to other types of cases. The Alberta Court of Appeal in Sembaliuk v Sembaliuk 10 held that a disclaimer of a bequest
under a will cannot be impeached under fraudulent conveyance law since it does not involve a conveyance. It might be argued
that a disclaimer is caught by the transfer for undervalue definition since it achieves the same effect as a vesting of the interest
and a subsequent conveyance of it.
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The courts have also given a generous interpretation of the meaning of property. In City Peel Taxi, 11 the subject matter of
the disposition was six telephone numbers associated with taxi services in Mississauga. These were held to constitute property
under the BIA notwithstanding that the debtor did not hold a property right in the telephone numbers and only had a licence
to use them. 12
Notwithstanding that courts will be inclined to take an expansive view as to what constitutes a disposition, it will be necessary to
draw limits. In Re Cameron, 13 Justice Mesbur held that the automatic vesting of an interest pursuant to a right of survivorship
on the death of the other joint tenant does not constitute a transfer at undervalue. There is no transfer since the interest of the
other joint tenant is extinguished upon death and this does not constitute a disposition of property.
2. — The Rebuttable Presumption as to Value
Subsection 96(2) provides a rebuttable presumption as to the value of the consideration given and received by the debtor. The
subsection provides as follows:
96(2) In making the application referred to in this section, the trustee shall state what, in the trustee’s opinion,
was the fair market value of the property or services and what, in the trustee’s opinion, was the value of the actual
consideration given or received by the debtor, and the values on which the court makes any finding under this
section are, in the absence of evidence to the contrary, the values stated by the trustee.
One issue that has arisen concerns the standard that is required in order to rebut the presumption. In Re Indarsingh, 14 Registrar
Schlosser stated:
In my view, the starting point is that the transferee is not obliged to rebut the presumption on a balance of
probabilities. Rather, once some contrary evidence is adduced, the presumption has ‘no more than its own
weight’ .... The effect of the contrary evidence in effect, makes the presumption vanish.... In a manner of speaking,
the contrary evidence is the wand that makes the magician’s assistant disappear. 15
As soon as contrary evidence is adduced, the evidence from both sides competes on equal terms and the court is obliged to
weigh it in order to determine the values on the balance of probabilities. In Re National Telecommunications Inc, 16 Justice
Myers found that the recipient had “put forward a mass of conflicting evidence that changed each time the trustee answered
his last version”. 17 He was nevertheless prepared to find that the evidence met the standard with the result that the statutory
presumption fell away. However, given the “bald, contradictory, and incredible” 18 evidence of the recipient, he was prepared
to find that the trustee had proven that the recipient had provided no services in return for the payment he received.
Although the standard needed to rebut the presumption is low, the recipient must adduce some evidence as to value. In Re Lee, 19
Justice Myers held that a sworn statement that the recipient disagrees with the trustee’s value together with an “unsworn, bald,
conclusory letter” from the recipient’s real estate agent did not constitute evidence to the contrary. As there is no requirement
that the trustee set out the reasons for its opinion of value under subsection 96(2), the trustee was able to rely on an appraisal,
the details of which had not been disclosed.
In many cases, the action to impeach a transaction is not brought by the trustee in bankruptcy, but rather, by a creditor who is
given leave to bring the action pursuant to section 38 of the BIA because the trustee has declined to pursue it. Justice Eamon
in Royal Bank of Canada v Racher 20 held that a creditor standing in place of the trustee pursuant to a section 38 order is not
entitled to the benefit of the rebuttable presumption in subsection 96(2). The licensed insolvency trustee is an officer of the
court who is required to act in a dispassionate, non-adversarial manner. In contrast, a creditor is a party adverse in interest. The
creditor must therefore establish the value on the balance of probabilities.
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3. — Determining Values in the Absence of the Rebuttable Presumption
In some cases, a valuable asset is transferred to a recipient and the consideration stated for the transfer of it is clearly inadequate.
For example, a valuable parcel of land is transferred from a husband to a wife in consideration for a nominal amount. The
transfer is challenged by the trustee, and the recipient argues that the transfer should not be viewed in isolation, but rather, was
part of a larger arrangement under which the debtor received other consideration for the transfer. In Racher, 21 the husband and
wife held Alberta farmland as joint tenants. The husband transferred his interest in it to his wife for one dollar. He argued that
this transfer was part of a land swap under which he obtained a transfer of his wife’s jointly held interest in an Ontario property.
The difficulty for the husband was that even if the court accepted the existence of the land swap arrangement, the value obtained
by the husband was not enough to bring it outside the definition of a transfer at undervalue.
Sometimes the recipient argues that although the asset itself may have been highly valuable, the debtor’s interest in it was not.
If the recipient can demonstrate that the debtor held the property in trust for the recipient, then the transfer of bare legal title to
the beneficiary of the trust will not constitute a transfer at undervalue. 22 The recipient already has beneficial ownership of the
property, and therefore the transfer of legal title to the beneficiary does not result in a transfer of value. Not surprisingly, the
hurdle that the recipient must overcome is to adduce convincing evidence that a trust was constituted in the first instance. 23
In other cases, the controversy concerns the proper valuation of the asset or the consideration received for it. When the asset is
real estate, courts will generally want an appraisal of its value by an expert. 24 However, other transactions are more difficult
to value. The classic example of this is the settlement of a legal claim. The debtor may have paid money to a recipient in
consideration of a release of a legal claim that the recipient held against the debtor. Clearly forbearance from action and
settlement of the claim may constitute consideration. 25 The difficulty stems from the fact that it may be necessary to determine:
(1) the validity of the claim; (2) the existence of any agreement to settle it; and (3) if the amount given for its release corresponds
to the value of the claim. Ultimately, these matters must be determined on the evidence and based on the credibility of the
parties. 26
The difficulties become even more complex in respect of family law claims. A separation agreement often involves a complex
set of trade-offs in relation to spousal support, matrimonial property claims, child support, custody and access. Not surprisingly,
courts are generally loath to upset a genuine agreement in the absence of evidence that it was designed to defeat creditors. 27
If the property that is transferred to the recipient is encumbered, the recipient sometimes assumes the obligation to make future
payments to the secured party. It then becomes necessary to consider how this should be taken into account in valuing the
consideration given and received by the debtor. In Juhasz Estate v Cordeiro, 28 the debtor transferred his interest in jointlyowned property to the other joint owner, who assumed the mortgage liabilities. Justice Wilton-Siegel indicated that this transfer
could be addressed in one of two ways with equal merit: (1) on the basis that the recipient gave no consideration and the debtor
assigned the debtor’s equity in the property; or (2) on the basis that the recipient gave consideration equal to the share of the
debtor’s mortgage obligations assumed on the transfer and the debtor’s gross interest in the property was transferred without
taking into consideration the debtor’s share of the mortgage liabilities. The Court favoured the second approach on the basis
that both the debtor and the recipient were liable for the mortgage obligations and each could look to the other for contribution
if they paid more than 50% of these obligations.
A court may refuse to find that the debtor has received value in consideration of a transfer of property when the consideration was
received by someone other than the debtor. In Re WF Canada, 29 the corporate debtor fraudulently raised funds by delivering
false invoices to a factoring company in respect of services that had not been rendered. Some of the funds generated were
paid to an individual who had made loans to various other companies controlled by the two individuals who controlled the
debtor corporation. The Court held that the debtor corporation and the other companies were separate entities and rejected the
argument that that they operated as a joint venture. The benefit obtained by the other companies was therefore not regarded as
consideration received by the debtor corporation.
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4. — Conspicuous Disparity
The final step is to compare the consideration given against the consideration received. If there is a difference such that there
is an outflow of value from the debtor to the recipient, the court must determine if this difference represents a conspicuous
difference in value. The now repealed reviewable transaction provisions of the BIA contained a similar formulation, and courts
continue 30 to resort to earlier benchmarks in which a 17 percent difference constituted a conspicuous disparity 31 whereas a
6 percent disparity did not. 32
IV. — NON-ARM’S LENGTH DEALING
Once it has been determined that there is a transfer at undervalue, the next step will be to determine whether there was an arm’s
length dealing or a non-arm’s length dealing between the parties. The time period and the additional requirements that may need
to be proven will vary depending on whether the one or the other is involved.
1. — The Meaning of Arm’s Length Dealing
An arm’s length transaction is not defined in the BIA. The starting point in the analysis is subsection 4(4) of the BIA, which
provides:
4(4) It is a question of fact whether persons not related to one another were at a particular time dealing with each
other at arm’s length.
Courts have interpreted an arm’s length dealing as one where the parties are not influenced in their bargaining by something
other than individual self-interest. 33 It exists where there are “no bonds of dependence, control or influence” 34 between the
parties. Courts will typically consider if there was a common mind directing the bargaining of both parties, if the parties were
acting in concert without separate interests, and if there was de facto control. 35 The related status of the parties and the arm’s
length status of the dealing are determined at the time of the disposition of property or provision of services. 36
If the parties are related to one another, the trustee in bankruptcy will have the benefit of the rebuttable presumption set out
in subsection 4(5):
(5) Persons who are related to each other are deemed not to deal with each other at arm’s length while so related.
For the purpose of paragraph 95(1)(b) or 96(1)(b), the persons are, in the absence of evidence to the contrary,
deemed not to deal with each other at arm’s length.
In order to determine if parties are related to one another, it is necessary to work through the complex provisions in subsections
4(2) and (3) that define the persons who are to be considered related for the purposes of the Act. In the case of an individual,
related persons are those connected by blood relationship, marriage, common-law partnership, or adoption. 37 In the case of
corporations, related persons include persons who control the corporation, 38 and two corporations that are controlled by the
same person are related as well. 39
2. — Proving Non-Arm’s Length Dealing in Relation to Unrelated Parties
If the parties are not related to one another as defined in subsections 4(2) and (3), the trustee has the onus of proving through
evidence that the parties were not dealing with one another at arm’s length. 40 The courts have held that the existence of a
relationship in which there are bonds of friendship or frequent interaction is not by itself sufficient to establish that the parties
were not acting at arm’s length. 41 Courts have adopted this stance in several different contexts. The fact that a party is a director
and key employee of a corporation is not sufficient in itself to cause a court to conclude that the parties were not dealing at arm’s
length. 42 Nor is the existence of a partnership or joint venture relationship sufficient on its own to establish a non-arm’s length
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dealing. 43 However, these factors may properly be considered in conjunction with other evidence that shows that the party was
not acting under normal commercial incentives, but rather, was seeking to accommodate the wishes of the transferee. 44
Courts have sometimes considered the level of disparity in consideration given and received in determining if the parties were
dealing at arm’s length. Justice Myers sounded a note of caution in relation to this approach:
If a finding that parties are not at arm’s length is [to] be made based upon the same facts that supported the finding
of a transfer at undervalue, there is a risk of depriving the concept of arm’s length dealings of any independent
content. The finding of a transfer at undervalue would answer both questions. 45
However, the disparity in the consideration may have a bearing on the determination of whether a party was operating under
normal commercial incentives. An agreement under which a party receives substantial consideration in return for doing nothing
may cause a court to conclude that there were incentives at play other than the normal commercial imperatives of maximizing
value. Justice Myers concluded:
I am not finding that there was a non-arm’s length relationship because the parties entered into a transfer
at undervalue. Rather, with full focus on each question independently, looking at the totality of the evidence
concerning the relationship, I cannot find that a company that agrees to pay someone more than it pays its owner,
for doing nothing, and keeps paying that person until it is in the very last throes of a fatal insolvency was dealing
with that person at arm’s length. 46
3. — Rebutting the Presumption of Non-Arm’s Length Dealing
Although subsection 4(5) of the BIA makes it clear that the presumption that related parties do not deal with one another at arm’s
length is rebuttable, there is little judicial guidance to date on this issue. Although the wife in Indarsingh conceded that there was
not an arm’s length dealing in connection with the settlement of a matrimonial property claim, Registrar Schlosser commented
that “[s]pouses going through a divorce might not only be arm’s length, they may be in an adversarial relationship”. 47 The
same would hold true in respect of other related parties where it can be shown that there has been a falling out or breakdown in
the relationship. The case is even stronger when the parties are adverse in interest in ongoing litigation. The presumption might
also be rebutted if it can be shown that the related party has received precisely the same treatment or benefit of an unrelated
party for the same service. For example, the bankrupt may have given identical bonuses to all employees, one of whom was a
related party. The related party could argue that the benefit was received on account of the employment status and not because
of any favour, influence or control.
The lack of guidance on this issue is surprising since a finding of non-arm’s length dealing significantly enhances the ability of
the licensed insolvency trustee to impeach a transfer at undervalue. Is the presumption similar to that contained in subsection
96(2) in respect of the trustee’s opinion as to value such that the recipient is only required to adduce some contrary evidence in
order for the presumption to drop away? Or does it operate such that the recipient who receives the transfer of property from
the debtor will bear the legal or persuasive burden to prove that the parties were acting at arm’s length? 48
V. — THE TIMING ELEMENT
The timing element involves two matters. First, the period during which the transfer is vulnerable to impeachment must be
established. Second, the time of the transfer at undervalue must be ascertained in order to determine if it falls within the period
of vulnerability.
1. — The Period of Vulnerability
A transfer at undervalue mentioned in paragraph 96(1)(a) and subparagraph 96(1)(b)(i) of the BIA can only be impeached if it
occurred during the period that begins on the day that is one year before the date of the initial bankruptcy event and ending on
the date of bankruptcy. A transfer at undervalue mentioned in subparagraph 96(1)(b)(ii) of the BIA can only be impeached if
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it occurred during the period that begins on the day that is five years before the date of the initial bankruptcy event and ends
on the day before the one-year period begins to run.
The date of the initial bankruptcy event is defined so that it captures the date that insolvency proceedings are initiated:
date of the initial bankruptcy event, in respect of a person, means the earliest of the day on which any one of
the following is made, filed or commenced, as the case may be:
(a) an assignment by or in respect of the person,
(b) a proposal by or in respect of the person,
(c) a notice of intention by the person,
(d) the first application for a bankruptcy order against the person, in any case
(i) referred to in paragraph 50.4(8)(a) or 57(a) or subsection 61(2), or
(ii) in which a notice of intention to make a proposal has been filed under section 50.4
or a proposal has been filed under section 62 in respect of the person and the person
files an assignment before the court has approved the proposal,
(e) the application in respect of which a bankruptcy order is made, in the case of an application other
than one referred to in paragraph (d), or
(f) proceedings under the Companies’ Creditors Arrangement Act; 49
Suppose that an application for a bankruptcy order is filed on 30 September 2016 and a bankruptcy order is granted on 1
November 2016. In the case of a transfer at undervalue in connection with an arm’s length dealing, the period of vulnerability
commences on 30 September 2015 and ends on 1 November 2016. The commencement of insolvency proceedings date is also
used when these insolvency proceedings come to an end and are replaced by bankruptcy proceedings. Suppose that a notice
of intention to file a commercial proposal is filed on 1 March 2016 but the commercial proposal proceedings come to an end
and an automatic bankruptcy ensues on 1 June 2016 when the supervising judge refuses to grant any further extensions. The
period of vulnerability runs from 1 March 2015 to 1 June 2016.
In National Telecommunications, 50 an application for a court-appointed receiver was filed on 26 March 2015. An order
appointing a receiver was granted on 9 April 2015, and the receiver assigned the debtor into bankruptcy on 10 July 2015.
The Court held that the date of the initial bankruptcy event was the date on which the application for the receivership was
brought (26 March 2015) on the basis that this application was the one in respect of which a bankruptcy order was made under
paragraph (e) of the definition. There is little to commend this interpretation as no bankruptcy order was granted by a court.
The bankruptcy was commenced by virtue of an assignment in bankruptcy and therefore the date of the assignment is the
relevant date. Although the language of the definition does not readily permit its extension to receivership proceedings, as a
matter of policy it would seem desirable to amend the definition of the date of the initial bankruptcy event so as to include the
commencement of receivership proceedings. The failure to do so is yet another example of how receivership proceedings have
not yet been afforded full recognition as insolvency proceedings within the context of the BIA. 51
2. — The Date of the Transfer
In determining when a transfer was made, courts have held that the crucial date is when the transfer was executed, rather than
when it was registered. 52 Registration is typically required in order to claim priority over other persons who claim the property,
and is not relevant in relation to the conveyance of the property as between the parties to the transaction. A gap between the
alleged date of the transfer and the date of registration may, however, give rise to suspicions that the date of the transfer may
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have been backdated or altered in an attempt to bring the transactions outside of the vulnerable period. A failure to register in
a timely manner following the transfer may constitute a badge of fraud, 53 but this factor will not be of any use if the transfer
falls outside the time period set out in the transfer at undervalue provisions.
VI. — THE ADDITIONAL ELEMENTS
Two of the three classes of impeachable transactions specify two additional elements. In the case of an arm’s length dealing, the
trustee must prove insolvency of the debtor and intention to defeat creditors. In the case of a non-arm’s length dealing outside
of the shorter time period, the trustee must prove either insolvency or intention to defeat creditors.
1. — The Insolvency Requirement
A requirement to prove that the debtor was insolvent at the time of the transfer or rendered insolvent by the transfer brings
into play the following definition:
insolvent person means a person who is not bankrupt and who resides, carries on business or has property in
Canada, whose liabilities to creditors provable as claims under this Act amount to one thousand dollars, and
(a) who is for any reason unable to meet his obligations as they generally become due,
(b) who has ceased paying his current obligations in the ordinary course of business as they generally
become due, or
(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if disposed of at a fairly
conducted sale under legal process, would not be sufficient to enable payment of all his obligations,
due and accruing due; 54
Paragraphs (a) and (b) are both cash flow tests. Paragraph (a) is forward looking in that it considers whether the debtor has the
means to meet obligations that have or that are about to come due and does not require an actual default in paying obligations.
Paragraph (b) is backward looking in that it considers whether the debtor has ceased to pay current obligations in the ordinary
course of business. Paragraph (c) is a balance sheet test that assesses whether the debtor’s liabilities exceed the debtor’s assets.
Although the cash flow tests are occasionally used in connection with the transfer at undervalue provisions, it is far more
common to find that the licensed insolvency trustee relies on the balance sheet test to establish insolvency. This reliance is not
unexpected. Many of the transfer at undervalue cases concern transfers by individuals. The cash flow test is more likely to be
employed in connection with an operating business. 55
The balance sheet test can be problematic when the appropriate valuation of the debtor’s assets is contested by the parties.
However, it is often possible to avoid a complex determination. For example, the debtor may admit that there are no available
assets, 56 or the crystallization of a multi-million dollar claim owed to the CRA may simply dwarf all available assets. 57 Courts
have not been prepared to infer that the debtor is insolvent simply on the basis that the debtor is unemployed and encountering
financial difficulties 58 or that there is a writ registered against a parcel of land owned by the debtor. 59
In respect of an arm’s length dealing, the trustee must show that the debtor was insolvent and that the debtor intended to defraud
creditors. There will often be no advantage in using the transfer at undervalue provisions to impeach a transaction that involves
no consideration. The trustee is able to impeach the transaction as a fraudulent conveyance under provincial law. This avenue
merely requires a finding that the debtor intended to defraud creditors and does not require that the debtor be insolvent or
rendered insolvent by the transfer.
The transfer at undervalue provisions have a significant advantage over fraudulent conveyance law when good consideration is
given by the recipient in connection with the transfer. Under fraudulent conveyance law, it is necessary to show that the recipient
was privy to the fraud. 60 There is nothing equivalent to this requirement in respect of transfers at undervalue. Although the
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time frame is shorter than the comparable period in respect of a fraudulent conveyance and the trustee must prove that the
debtor was insolvent, it may be easier to impeach a transfer since there is no requirement to show any form of knowledge or
intent on the part of the transferee.
In respect of a non-arm’s length dealing that falls within the longer time period, the transfer at undervalue provisions make it
unnecessary to consider a long-debated issue. 61 This issue concerns the controversy over whether a transfer that is made when
the debtor was insolvent creates a presumption of intention to defraud that cannot be rebutted, 62 or whether it merely creates
a rebuttable presumption. 63 The matter is not so much resolved by the transfer at undervalue provisions, but rather, made
irrelevant by them. Insolvency and intention to defraud are alternative grounds. Proof of either one is enough. A trustee who
proves insolvency will not need to prove an intent to defraud, and therefore, there is no need to resort to a legal presumption.
The issue has not entirely been put to rest. Can the insolvency of the debtor be used to establish that the debtor intended to
defraud creditors in connection with an arm’s length dealing? Here, the trustee must prove both insolvency and intent to defeat
creditors. It would seem illogical to take the view that a transfer by an insolvent person creates an irrebuttable presumption of
intention to defeat creditors as there would then be no need to add intent to defraud as a separate element. But it might plausibly
be argued that insolvency may be used as the foundation for a rebuttable presumption. The presumption is derived from the idea
that the court should avoid speculation on what was actually passing in the mind of the debtor, but should judge the debtor’s
intentions by the necessary consequences of the debtor’s actions. 64 As such, there is no reason why a similar approach might
not be adopted in connection with arm’s length transfers at undervalue.
Even if a rebuttable presumption of intent to defeat creditors is accepted, it does not follow that it will be available in all cases
where insolvency is proven. The natural consequences argument is typically used in cases where the transfer left the debtor
insolvent on the balance sheet test. The natural consequences of the transfer were to defeat creditors because the debtor was left
with few or no assets. The same will not necessarily hold true if the insolvency stems from a cash flow problem. The transfer
may not have the effect of defeating or delaying creditors if the debtor has sufficient assets to cover the claims, but simply does
not have liquid assets immediately available to satisfy them.
2. — Intention to Defraud Creditors
In respect of an arm’s length dealing, the trustee must prove that the debtor intended to defraud a creditor. In respect of a
non-arm’s length dealing where the transfer falls outside of the shorter time period, the trustee must prove either insolvency
or intent to defraud. The provisions adopt the same formulation — intent to “defraud, defeat or delay a creditor” — that is
used in fraudulent conveyance law, and so it is not surprising that courts have imported some of the same methodology that is
employed in that field of law. In particular, courts have relied on the distinctive “badges of fraud” approach used in fraudulent
conveyance law.
The badges of fraud are a list of suspicious circumstances that may cause a court to infer that the debtor acted with the intent
of defeating creditors. The approach dates back to the 1601 decision in Twyne’s Case. 65 The most commonly used badges of
fraud include: (1) secrecy in hiding the transfer; (2) continued use or benefit of the property by the debtor; (3) a transfer of all or
substantially all the assets of the debtor; (4) a transfer made while litigation is looming or has been commenced; (5) a transfer
to a closely related party; 66 and (6) grossly inadequate consideration. 67
Unfortunately, resort to the badges of fraud has produced some uncertainty in the case law. It stems from the fact that there
are differing views on the nature of the obligation to respond that is imposed on the recipient of the property once there is
proof of a badge of fraud. Some of the language that is used seems to suggest that the recipient must adduce evidence to the
contrary to rebut the inference of fraudulent intent. If so, proof of a badge of fraud would operate in much the same manner
as a presumption of law. This view appears to be a minority view. It is more common to see the badges of fraud described
as circumstantial evidence that may cause the court to draw an inference of fraudulent intent. This position is elaborated by
Justice Penny in Indcondo v Sloan. 68
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The badges of fraud represent evidentiary rules developed over time which, when considered in all the
circumstances, may enable the court to make a finding unless the proponents of the transaction can explain away
the suspicious circumstances. Is clear that the legal or persuasive burden to prove the case remains on the plaintiff
throughout the trial. Nevertheless, the plaintiff may raise an inference of fraud sufficient to shift the evidentiary
burden to the defendant if the plaintiff can establish that the transaction has characteristics which are typically
associated with fraudulent intent. Proof of one or more of the badges of fraud will not compel a finding for the
plaintiff but it may raise a prima facie evidentiary case which it would be prudent for the defendant to rebut. 69
It is clear from this passage that proof of a badge of fraud does not alter the legal or persuasive burden to prove the case, which
will rest with the trustee in bankruptcy. A shift in the evidential burden is different from a legal presumption that places an
obligation on the recipient of the property to adduce evidence to the contrary, and that may shift the legal burden of proof in
respect of that fact. Proof of a badge of fraud may place a provisional or tactical burden on the recipient to adduce evidence to
the contrary. It is clear from the passage that it is not inevitable that the proof of a badge of fraud will cause a court to make
an inference that the debtor intended to defeat creditors. It is simply circumstantial evidence that may give rise to an inference
of intent to defraud. The British Columbia Law Reform Commission commented that “[n]ot all badges of fraud are clear and
ambiguous, and the weight of the inference to be drawn will vary from case to case”. 70
The importation of fraudulent conveyances terminology into the transfer at undervalue provisions raises another issue. It arises
out of the difference in wording between that contained in the fraudulent conveyances statute and that contained in assignments
and preferences legislation. The former refers to intent to defeat creditors or others, while the latter only refers to creditors. 71
Courts have seized upon this difference and have held that the intent to defraud in fraudulent conveyance law need not be
directed towards a person who is owed a debt at the time of transfer. It is wide enough to cover a situation where a person has
a claim against the debtor that has not yet been reduced to a sum certain in money and also to persons whose claims arise only
after the transfer. Fraudulent preference legislation uses a narrower formulation, and courts have held that this means that the
person must be owed a sum certain in money at the time of the transfer. 72
The definition of creditor in the BIA encompasses persons who hold unliquidated claims as well as those who are owed debts.
Intent to defeat either of these two types of claimants will suffice. However, it is more doubtful whether the transfer at undervalue
provisions encompass future creditors. There are two arguments supporting this position. First, the significance of the additional
words “and others” after creditors is widely known and featured in every major work that studies fraudulent conveyance law. The
choice not to include this wording should therefore be taken as an indication on the part of the drafters to limit the application of
the section. Second, the extension to future creditors is increasingly viewed as being out of step with commercial realities and law
reform bodies have recommended the outright repeal 73 or at least a narrowing 74 of this aspect of fraudulent conveyances law.
VII. — OTHER FACTORS
There are other factors that have been considered by courts, but which are not expressly mentioned in section 96. The ability to
consider these other factors appears to be premised on the discretion given to the court to refuse to grant a remedy. Although
there is not yet a definitive statement on the role of judicial discretion in section 96, it appears that the court is exercising its
discretion in two types of situations. The first is where the creditors are not harmed by the transfer. The second is where the
recipient does not benefit from the transfer.
1. — Judicial Discretion
The idea that the transfer at undervalue provisions are discretionary such that a court may decline to impeach a transfer was
first developed in respect of the reviewable transactions provisions that were repealed with the coming into force of the transfer
at undervalue provisions. The cases that interpreted the reviewable transactions provisions are potentially relevant because the
transfer at undervalue provisions share a similar structure. The relevant provisions of the BIA (formerly in effect) are reproduced
below:
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100 (1) Where a bankrupt sold, purchased, leased, hired, supplied or received property or services in a reviewable
transaction within the period beginning on the day that is one year before the date of the initial bankruptcy event
and ending on the date of the bankruptcy, both dates included, the court may, on the application of the trustee,
inquire into whether the bankrupt gave or received, as the case may be, fair market value in consideration for the
property or services concerned in the transaction.
(2) Where the court in proceedings under this section finds that the consideration given or received by the bankrupt
in the reviewable transaction was conspicuously greater or less than the fair market value of the property or
services concerned in the transaction, the court may give judgment to the trustee against the other party to the
transaction, against any other person being privy to the transaction with the bankrupt or against all those persons
for the difference between the actual consideration given or received by the bankrupt and the fair market value,
as determined by the court, of the property or services concerned in the transaction. [emphasis added]
Subsection 100(1) uses the permissive “may” in relation to the court’s authority to inquire into the matter. Subsection 100(2)
uses the permissive “may” in relation to the court’s authority to grant a remedy after having conducted an inquiry. The Ontario
Court of Appeal in Standard Trustco Ltd (Trustee of) v Standard Trust Co 75 indicated that subsection 100(1) confers upon a
court a discretion not to commence the inquiry if it would constitute an abuse of process or contravene some other principle that
makes it inequitable to consider the merits of a claim. The majority of the Court held that subsection 100(2) confers a discretion
to consider other factors in deciding whether or not to impeach a transaction where all the other elements have been proven
by the trustee in bankruptcy. Justice Weiler stated:
The contextual approach indicates that the good faith of the parties, the intention with which the transaction took
place, and whether fair value was given and received in the transaction are important considerations as to whether
that discretion should be exercised. 76
The alternative interpretation of subsection 100(2) was that the use of “may” referred only to the choice of remedies such that
a court may choose to grant a judgment against the recipient, against a person privy to the transaction, or against both. This
argument was accepted in the dissenting judgment of Justice Doherty, but rejected by the majority. The Supreme Court of
Canada in Peoples Department Stores Inc (Trustee of) v Wise 77 agreed with the position of Justice Weiler on this point.
Subsection 96(1) provides that “a court may declare that a transfer at undervalue is void...or order that a party to the transfer
or any other person who is privy to the transfer, or all of those persons, pay to the estate the difference...” It is similar in
structure to subsection 100(2). There is nothing in section 96 equivalent to the discretion conferred in subsection 100(1) to
decline to inquire into the matter. Its absence is likely of no moment. Courts have always maintained the right to control their
own processes to prevent abuse, and they will continue to do so whether or not this ability is expressly recognized in some or
all of the impeachable transaction provisions.
Precisely the same interpretative issues arise in connection with the permissive nature of subsection 96(1) as arose in connection
with subsection 100(2). Subsection 96(1) can be interpreted narrowly so that the only choice that is given to a court is the choice
as to which remedy, avoidance of the transfer or making a money judgment for the difference, is appropriate. Alternatively, it
can be afforded a broader interpretation that allows a court to consider other factors that are not expressly articulated in the
subsection.
Courts that apply the transfer at undervalue provisions have held that the discretion to refuse a remedy allows them to consider
other factors in appropriate cases. 78 They may decline to impeach a transfer at undervalue even though all the expressly
enumerated elements in section 96 of the BIA have been established. However, this jurisprudence should not be taken to suggest
that the very wide interpretation adopted in Standard Trust will prevail. In Standard Trust, the Court indicated that good faith,
fair value and intention might be considered by the court. This should be contrasted with the comments of Justice Myers:
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While the statute allows relief using the word “may,” in my view, on proof of the requisite facts, relief should be
granted at the amount calculated in accordance with statute, in all but the most exceptional circumstances. This
is especially so in the case of a non-arm’s length transaction that is attacked within one year. Section 96 sets out
different rules for different types of transactions. For a non-arm’s length transaction that is attacked within one
year, the transaction may be avoided without any consideration or proof of an intention to defraud, to prefer, or
any other fact other than the simple existence of the transaction at an undervalue. In my view, judgment should
be nearly automatic in such cases. 79
Although the reasons for this significant ratcheting back on the use of discretion is not discussed in the judgment, it may well be
associated with the fact that the transfer at undervalue provisions identify three classes of transfers at undervalue and identifies
different elements that must be proven in respect of each class. It has likely curtailed the willingness of courts to consider
additional elements. 80 There are nevertheless two instances in which courts have expressed a willingness to exercise their
discretion, and each of these will now be examined.
2. — No Harm to Creditors
A court may exercise its discretion and decline to impeach a transfer at undervalue on the basis that the transfer does not have
the effect of harming creditors. The situation is most likely to arise in connection with exempt property. The argument is that
the creditors are not harmed because they had no expectation that they would be able to satisfy their claims out of the exempt
property and therefore they should not be able to impeach the transfer. This principle has been frequently applied in fraudulent
conveyance law. 81 The idea is expressed in the following passage:
[A] disposition by a debtor of property, the full value of which is exempt, is not unlawful or fraudulent
notwithstanding that its effect may be to deprive a creditor of its expectation that the exempt property would
eventually mature into an interest to which its security would attach. 82
The Court in Racher 83 applied this approach to the transfer at undervalue provisions and held that a transfer at undervalue of
exempt property could not be impeached. Justice Eamon of the Alberta Queen’s Bench considered two routes by which this
outcome could be rationalized. The first was that property under the BIA did not include exempt property. He held that this
route was no longer available since the decision of the Supreme Court of Canada in North American Life Assurance Co, 84
which held that the exempt property vests in the trustee in bankruptcy but is not distributable to the creditors. The second route
was to exercise the discretion to decline to make an order. As the trustee would be unable to use the exempt property to satisfy
the claims of the creditors and would be required to return it to the debtor, there would be no point in making the order. The
same holds true for property that is not subject to an absolute exemption, but rather, is subject to a maximum capped value. A
transaction will be impeached only if there is some non-exempt equity in the property. 85
This approach to exemptions is not without its difficulties. Exemptions are conferred because the debtor requires the property
to satisfy basic needs or to earn a livelihood. The transfer of the property to another person will in many cases mean that the
debtor does not require the property. There are instances where the debtor transfers title to a residence to a spouse and continues
to use and reside in the property. There is a stronger policy basis in this situation to allow the debtor to maintain the benefit
of the exemption since the debtor would have been able to assert an exemption against the trustee if the transfer to the spouse
had not occurred.
3. — No Benefit to Recipient
The other instance where courts have shown a willingness to exercise their discretion involves cases where there is a transfer,
but the recipient does not receive any benefit from the transaction. This situation can occur when the debtor transfers money into
the joint account of the party who has the primary involvement in the transaction and another person who has no involvement
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in the transaction. The argument is typically made when the trustee seeks a judgment for the value of the difference from the
party with no involvement.
Justice Pattillo in WF Canada 86 stated:
Section 96 (1) by its wording is discretionary....[O]nce the trustee establishes a prima facie case under s 96 of the
BIA, the onus shifts to the party to the transfer or who is privy to the transfer, to establish that they did not actually
receive the property in question or did not directly or indirectly receive a benefit.
This underlying basis for this principle has been described as follows:
In my view, s 96 of the BIA was not intended simply to punish a participant in a transfer at undervalue in
circumstances such as we have in this case, but was intended to bring the real value of assets transferred at
undervalue back into the bankrupt’s estate for the benefit of creditors. 87
The central idea is that it is not enough that the transfer results in a loss of value on the part of the debtor. There must be a
corresponding benefit that is acquired by the person against whom an order is made.
VIII. — THE INFLUENCE OF HRYNIAK V MAUDLIN
A review of the recent transfer at undervalue decisions reveals a new feature that is not found in the older cases — a discussion
of the Supreme Court of Canada’s decision in Hryniak v Maudlin. 88 Hryniak calls for a culture shift in relation to the judicial
resolution of legal disputes. It upholds the idea that the process of adjudication must be fair and just, but recognizes that
unnecessary expense and delay can frustrate the achievement of a fair and just resolution of the dispute. Justice Karakatsanis
stated:
There is growing support for alternative adjudication of disputes and a developing consensus that the traditional
balance struck by extensive pre-trial processes and the conventional trial no longer reflects the modern reality and
needs to be re-adjusted. A proper balance requires simplified and proportionate procedures for adjudication, and
impacts the role of counsel and judges. 89
The test in respect of motions for summary judgment is whether there is a genuine issue requiring a trial. This test represents
a shift from a test that viewed a trial as the default position and that was used to weed out cases that had no chance of success.
The Court set out the parameters of the new test in the following passage:
There will be no genuine issue requiring a trial when the judge is able to reach a fair and just determination on the
merits on a motion for summary judgment. This will be the case when the process (1) allows the judge to make
the necessary findings of fact, (2) allows the judge to apply the law to the facts, and (3) is a proportionate, more
expeditious and less expensive means to achieve a just result. 90
The court is given new fact-finding powers that permits it to evaluate the evidence and hear oral testimony in connection with
these motions. A trial is to be ordered only if it is the interests of justice that the powers be exercised only at a trial.
The bankruptcy process differs from the ordinary civil process, and the rules pertaining to motions for summary judgment do not
apply. 91 However, courts sitting in bankruptcy have held that the animating principles discussed in Hryniak are applicable in
cases considering section 96 of the BIA. 92 A section 96 application can involve a number of factual determinations concerning
the value of the property, the intention of the debtor, the insolvency of the debtor, and the timing of the transfer. Nonetheless,
courts have sought to make necessary findings of fact even where there is conflict on certain points in the parties’ affidavits. 93
Justice Eamon in Racher commented that “a self-serving affidavit alone may not be sufficient to create a meritorious issue in
the absence of detailed facts and supporting evidence”. 94
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IX. — THE REMEDIES
Section 96 gives the court a choice as to the remedy that it may order in respect of a transfer at undervalue. The court may
declare that the transfer at undervalue is void or it may make an order to pay the difference in value between the consideration
received from the debtor and the consideration given in exchange. An order to pay money may be made against a party to the
transfer, any other person who is privy to the transfer, or against all of them.
The property that was transferred may have depreciated through use by the recipient, or a portion of it may have been used up or
consumed. Avoidance and the making of a money order are cast as alternatives. If they are viewed as alternative remedies, this
would preclude an order that sets aside the transfer, but that also requires the recipient to pay for any benefit that it obtained. 95
A judgment for the difference will be less desirable if the recipient is also insolvent. Avoidance of the transaction will be less
useful if the property transferred has been destroyed, has depreciated in value, or can no longer be located.
In some instances, the choice of remedy has a bearing on the manner in which the matter is adjudicated. In Racher, a transfer
at undervalue was proven, but there was conflicting evidence on the amount by which the consideration given exceeded the
consideration received. Avoidance of the transfer obviated any need to determine the difference between these values. If a
money judgment were sought, it would have been necessary to obtain appraisals or other evidence as to the precise value of
the property involved.
Avoidance of the transfer by the court causes the property to vest in the trustee in bankruptcy. 96 Other provisions of the
BIA pertain to the avoidance of a transfer under section 96. Section 98 deals with the situation where the recipient has sold
or otherwise dealt with the property. The proceeds of the sale or disposition are deemed to be the property of the trustee in
bankruptcy. 97 The trustee in bankruptcy can also pursue the property in the hands of a further transferee but is not permitted
to do so if the further transferee was in good faith and for adequate valuable consideration. 98
A money judgment may also be awarded against any other person who is privy to the transfer at undervalue. Subsection 96(3)
of the BIA provides that a “person who is privy” means “a person who is not dealing at arm’s length with a party to a transfer
and, by reason of the transfer, directly or indirectly, receives a benefit or causes a benefit to be received by another person”.
The Supreme Court of Canada in Wise 99 interpreted a similar provision in the now repealed reviewable transaction provisions.
The Court indicated that this person must have some degree of knowledge or control of one of the parties to the transaction. 100
The subsection does not require that the person who is privy benefit from the transfer. It is enough that the person who is privy
causes a benefit to be received by another person. Nevertheless, the case for granting a remedy against a person who is privy
to a transfer is stronger in the former case than it is in the latter. 101 In the latter case, a greater degree of participation in the
transfer is needed before a court will intervene.
X. — NEW WINE IN OLD WINESKINS?
The transfer at undervalue provisions contained in section 96 of the BIA sought to implement a fresh approach to the issue
of pre-bankruptcy transfers that deplete the bankruptcy estate. The decrepit settlement provisions were quite rightly scrapped.
However, instead of starting afresh, the transfer at undervalue provisions cobbled together the reviewable transactions provisions
and language drawn from fraudulent conveyance law. Fraudulent conveyance law has been described as being “full of confused
rules, redundant statutory provisions, perplexing and contradictory decisions, antiquated rules and ideas and opaque policy”. 102
Unfortunately, reliance on these older structures and concepts has meant that many of the difficulties associated with the former
law has been propagated into the present law. New wine has been poured into old wineskins.
The resulting difficulties can be observed in several contexts. The transfer at undervalue provisions are wedded to the idea of a
transfer. This foreclosed the opportunity to enact a wider formulation that would engage a review of the transactions whenever
there was a value-reducing transaction — even if it did not involve a transfer of property to the recipient. Old chestnuts of the
law endure. The question whether proof of insolvency gives rise to a legal presumption of intention to defraud creditors remains

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

15

1 — Transfers at Undervalue: New Wine in Old Wineskins?, 2017 ANNREVINSOLV 1

unresolved. Reliance on the badges of fraud imports uncertainty as to the nature of the burden that is imposed on a recipient
once a badge of fraud is proven. The importation of fraudulent conveyance law also brings with it uncertainty on whether it
covers an intention to defraud future creditors.
The replication of some of the features of the repealed reviewable transactions provisions also creates difficulties. The permissive
language that is used creates uncertainty as to what other factors will be considered by courts. 103 More basically, the provisions
maintain a sharp division between transfers to parties at arm’s length and those to parties who are not at arm’s length. Why is
this division regarded as the crucial factor? It is very much against the trend of law reform efforts that do not focus primarily
on the intention of the debtor or the relationship of the parties, but which are instead concerned with the interference with the
creditors’ recovery. 104
The state of the law is likely to become more inconsistent as provinces 105 and territories replace their fraudulent conveyance
and preference statutes with the Uniform Reviewable Transactions Act. 106 Jurisdictions that have cast aside the quirks and
peculiarities of the old law will find that they have not been able to fully escape the hold of the past — many features of the
old law are preserved in the transfer at undervalue provisions of the BIA.
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2019 ONCA 430
Ontario Court of Appeal
Kormos v. Fast
2019 CarswellOnt 7969, 2019 ONCA 430, 305 A.C.W.S. (3d) 471, 71 C.B.R. (6th) 167

Jonathan Kormos and Elizabeth Kormos (Applicants / Appellants) and
Jonathan Crawford Fast and Katherine Anne Fast (Respondents / Respondents)
Robert J. Sharpe, S.E. Pepall, L.B. Roberts JJ.A.
Heard: May 17, 2019
Judgment: May 23, 2019
Docket: CA C66117
Proceedings: reversing Kormos v. Fast (2018), 64 C.B.R. (6th) 73, 2018 CarswellOnt 16831, 2018 ONSC 6044, Cavanagh J.
(Ont. S.C.J.)
Counsel: James P.E. Hardy, for Appellants
Kenneth Page, for Respondents
Subject: Civil Practice and Procedure; Insolvency; Property
Headnote
Bankruptcy and insolvency --- Avoidance of transactions prior to bankruptcy — Fraudulent preferences — Insolvency of debtor
at time of transaction
Applicants obtained judgment against their respondent neighbours in amount of $25,565.64 in relation to flooding incident —
Several months later, one respondent voluntarily made assignment into bankruptcy 15 days after applicants tried to enforce
their judgment by serving notice of examination — In her Statement of Affairs, respondent disclosed having assets of less value
than by court's determination — Applicants brought application to annul respondent's assignment into bankruptcy, contending
she was not insolvent person and that her bankruptcy was abuse of process as well as sought to annul consumer proposal filed
by other respondent prior to judgment — Application judge dismissed applicants' application to annul respondent's consumer
proposal but accepted applicants' submission that respondents' jointly held property was valued much higher than respondent
alleged in her Statement of Affairs, and that their mortgage debt was in good standing after having been reduced over time —
However, application judge was not satisfied that applicants discharged onus of showing respondent was not insolvent on date of
her bankruptcy — Application judge made decision according to respondent's Monthly Income and Expense Statement, which
listed expenses exceeding income by about $2,000 per month and as result held applicants had not shown respondent could
meet her obligations generally as they became due and that her bankruptcy was not abuse of process — Applicants appealed
— Appeal allowed — At date of her filing bankruptcy, respondent was not insolvent person as defined by s. 2 of Bankruptcy
and Insolvency Act — Value of her assets greatly exceeded her liabilities and were available to satisfy them — Only evidence
of any obligation she had not paid was debt owed to applicants from flooding incident — Respondent clearly did not meet any
criteria of definition of "insolvent person" and because bankruptcy was reserved for "clear cut situations where the liabilities
on which the petition is founded and the act of bankruptcy are clearly established by sound and convincing evidence." — Fact
that respondent reduced her mortgages and absence of any mortgage default belied any claim she could not meet her expenses
as they became due or had ceased to pay her current obligations — Electing to structure her affairs to run monthly deficit of
$2,000 did not mean she was insolvent since she had significant assets available to satisfy this deficit and debt to applicants —
Therefore, applicants satisfied onus of demonstrating that respondent was not insolvent person at date of her bankruptcy and
respondent's bankruptcy was ordered annulled.
Bankruptcy and insolvency --- Assignments in bankruptcy — Annulment of assignment — By creditor
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APPEAL by applicants from judgment reported at Kormos v. Fast (2018), 2018 ONSC 6044, 2018 CarswellOnt 16831, 64
C.B.R. (6th) 73 (Ont. S.C.J.), dismissing their action to annul one respondent's bankruptcy.
Per curiam:
1 The appellants appeal from the dismissal of their application under s. 181(1) of the Bankruptcy and Insolvency Act, R.S.C.
1985, c. B-3 ("BIA"), to annul the bankruptcy of the respondent, Katherine Anne Fast.
2
The appellants and the respondents are neighbours. On November 2, 2016, the appellants obtained a Small Claims Court
judgment against the respondents, in the amount of $25,565.64, for water damage to their property.
3
On April 25, 2017, Mrs. Fast made a voluntary assignment into bankruptcy, fifteen days after the appellants attempted to
enforce their judgment by serving on her a notice of examination. In her Statement of Affairs filed, she disclosed assets having a
value of $722,461, including her RRSPs of $83,461 and real property that she estimated at $630,000. Her liabilities were listed
as $653,313.19, including two mortgages in the total amount of $606,866.85, and the debt owed to the appellants.
4 The appellants brought an application to annul Mrs. Fast's assignment into bankruptcy, arguing that she was not an insolvent
person and that her assignment was an abuse of process.
5 Unbeknownst to the appellants, on August 24, 2016, the respondent, Jonathan Crawford Fast, had filed a consumer proposal.
In their application, the appellants also sought to annul Mr. Fast's consumer proposal. They do not appeal from the dismissal
of that part of the application judge's order.
6 The application judge accepted the appellants' opinion of value of the respondents' jointly held property and found that its
market value at the date of Mrs. Fast's bankruptcy was between $1,300,000 and $1,400,000, and not $630,000 as she alleged
in her Statement of Affairs. He also accepted that the mortgages appeared to be in good standing and that the mortgage debt
had been reduced over time. An apparent mortgage debt of $900,000 in 2012 was now stated to be $476,565. Nevertheless, the
application judge was not satisfied that the appellants had discharged their onus of showing that Mrs. Fast was not an insolvent
person on the date of her bankruptcy.
7
The application judge's decision turned on his acceptance that according to Mrs. Fast's Monthly Income and Expense
Statement, monthly expenses of $4,910 exceeded monthly income of $2,900 by $2,010. As a result, the application judge
concluded that the appellants had not shown that Mrs. Fast was able to meet Mrs. Fast's obligations generally as they became
due or that she had not ceased paying her current obligations in the ordinary course of business as they generally became due.
He also rejected that her bankruptcy was an abuse of process. He dismissed the application.
8 The appellants submit that the application judge erred by failing to find that Mrs. Fast was not an insolvent person or that
her bankruptcy application was an abuse of process, and he thus legitimized an unjustified asset management strategy.
9
We agree that the application judge erred in failing to find that Mrs. Fast was not an insolvent person. It is therefore
unnecessary for us to determine whether her bankruptcy was an abuse of process.
10
At the date of her bankruptcy, Mrs. Fast was not an "insolvent person" as that term is defined under s. 2 of the BIA. Her
assets greatly exceeded and were available to satisfy all her liabilities. Other than the unexplained monthly deficit, there was
no evidence that she could not meet or had ceased paying her obligations as they generally came due. Rather, the unchallenged
evidence was that she could. The only evidence of any obligation she had not paid was the debt owed to the appellants.
11 Under s. 181(1) of the BIA, a court may annul a bankruptcy order if it is of the opinion that it ought not to have been made.
The circumstances under which the court's jurisdiction pursuant to s. 181(1) of the BIA should be exercised were addressed in
Wale, Re (1996), 45 C.B.R. (3d) 15 (Ont. Bktcy.) , at para. 17:
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An annulment will be granted only where it is shown either the debtor was not an insolvent person when he made the
assignment or where it is shown that the debtor abused the process of the court or committed a fraud on his creditors.
12

Section 2 of the BIA defines an "insolvent person" as follows:
"Insolvent person" means a person who is not bankrupt and who resides, carries on business or has property in Canada,
whose liabilities to creditors provable as claims under this Act amount to one thousand dollars, and
(a) who is for any reason unable to meet his obligations as they generally become due,
(b) who has ceased paying his current obligations in the ordinary course of business as they generally become due, or
(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if disposed of at a fairly conducted sale
under legal process, would not be sufficient to enable payment of all his obligations, due and accruing due.

13
Mrs. Fast clearly did not meet any criteria of the definition of "insolvent person". Bankruptcy is reserved for "clear cut
situations where the liabilities on which the petition is founded and the act of bankruptcy are clearly established by sound and
convincing evidence": Sangha v. Crowe MacKay & Co., 2016 BCSC 260 (B.C. S.C.) , at para. 20, citing Houlden & Morawetz,
Bankruptcy & Insolvency Law of Canada, 3d ed. Looseleaf (Toronto: Carswell 2002), at p. 2-93. That is not the case here.
14
The application judge erred by failing to consider Mrs. Fast's ability to meet her obligations, in the light of her access to
substantial assets, with a view to determining whether she was unable or merely unwilling to satisfy her outstanding obligations.
15
At the date of her bankruptcy, the total value of Mrs. Fast's assets in excess of her liabilities, including her share in
the appraised value of the property, was $417,581.24. The only evidence of any default is the debt that Mrs. Fast owes to the
appellants in the amount of $25,565.64 plus interest. As the application judge noted, "it is likely that Mrs. Fast was prompted to
take this action by the steps that were taken on behalf of the [appellants] to enforce their judgment". The fact that she reduced
her mortgages and the absence of any mortgage default belie any claim that she cannot meet her expenses as they come due
or has ceased to pay her current obligations. That Mrs. Fast may have elected to structure her affairs to run a monthly deficit
of $2,010 in order to build up her equity in the property, or for any other purpose, does not mean she is insolvent when she
has available significant assets to satisfy this deficit and the debt to the appellants. As this court concluded in Thorne Riddell v.
Fleishman, 1983 CarswellOnt 201, 47 C.B.R. (N.S.) 233 (Ont. S.C.), at para. 22, if, as here, a person has ample funds to meet
obligations and chooses not to do so, that person is not insolvent.
16
For these reasons, we are satisfied that the appellants have met their onus of demonstrating that Mrs. Fast was not an
insolvent person as at the date of her bankruptcy. Accordingly, we allow the appeal and order the annulment of Mrs. Fast's
bankruptcy.
17 The appellants are entitled to their partial indemnity costs of the appeal in the amount of $2,000, inclusive of disbursements
and applicable taxes.
Appeal allowed.

End of Document
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Most Recent Distinguished: British Columbia Investment Management Corporation v. Canada (Attorney General) | 2018
BCCA 47, 2018 CarswellBC 227, [2018] G.S.T.C. 11, 37 C.C.P.B. (2nd) 163, [2018] 7 W.W.R. 235, 5 B.C.L.R. (6th) 237, 287
A.C.W.S. (3d) 782 | (B.C. C.A., Feb 7, 2018)
2012 SCC 14
Supreme Court of Canada
Garron Family Trust (Trustee of) v. R.
2012 CarswellNat 953, 2012 CarswellNat 954, 2012 SCC 14, [2012] 1 S.C.R. 520,
[2012] 3 C.T.C. 265, 2012 D.T.C. 5063 (Eng.), 2012 D.T.C. 5064 (Fr.), 212 A.C.W.S.
(3d) 881, 343 D.L.R. (4th) 670, 428 N.R. 202, 75 E.T.R. (3d) 1, J.E. 2012-784

St. Michael Trust Corp., as Trustee of the Fundy Settlement
(Appellant) and Her Majesty The Queen (Respondent)
St. Michael Trust Corp., as Trustee of the Summersby Settlement
(Appellant) and Her Majesty The Queen (Respondent)
LeBel, Deschamps, Fish, Abella, Rothstein, Moldaver, Karakatsanis JJ.
Heard: March 13, 2012
Judgment: April 12, 2012
Docket: 34056, 34057
Proceedings: affirming Garron Family Trust (Trustee of) v. R. (2010), (sub nom. St. Michael Trust Corp. (Trustee of) v. R.) 2010
D.T.C. 5189 (Eng.), [2011] 2 C.T.C. 7, 2010 CAF 309, 2010 CarswellNat 5521, (sub nom. St. Michael Trust Corp. v. Minister
of National Revenue) 411 N.R. 125, 2010 CarswellNat 4259, 2010 FCA 309, 61 E.T.R. (3d) 168 (F.C.A.); affirming Garron
Family Trust (Trustee of) v. R. (2009), 2009 TCC 450, 2009 CarswellNat 2600, 2009 CCI 450, 2009 CarswellNat 5415, [2010]
2 C.T.C. 2346, 50 E.T.R. (3d) 241, (sub nom. Garron Family Trust v. R.) 2009 D.T.C. 1287 (Eng.) (T.C.C. [General Procedure])
Counsel: Douglas H. Mathew, Matthew G. Williams, Mark A. Barbour for Appellants
Anne M. Turley, Daniel Bourgeois for Respondent
Subject: Income Tax (Federal); Estates and Trusts
Headnote
Tax --- Income tax — Capital gains and losses — General principles
PMPL was holding company for Canadian business which manufactured car parts — Reorganization occurred whereby owners
of PMPL's common shares converted them to fixed value preference shares — New common shares of PMPL were issued for
nominal consideration to new Canadian holding companies — Trusts at issue subscribed to shares in holding companies for
nominal consideration, with trusts becoming owners of holding companies — PMPL was sold at arm's length and trusts disposed
of shares of holding companies — Minister of National Revenue assessed trusts and other taxpayers, who each had interest in
PMPL, imputing income from disposition as capital gains — Trusts and other taxpayers appealed — Appeal was dismissed
with respect to trusts alone, and allowed regarding other taxpayers — Trial judge found exemption in tax treaty between Canada
and Barbados was not applicable, as trusts were resident in Canada — Trial judge found test for determining residence of trust
is same as for corporations, being central management and control — Trial judge found Barbados trustee was involved only
to small extent and trusts were run by certain beneficiaries — Trustee's appeal was dismissed — Appellate court found central
management and control test was proper test — Appellate court found it was open to trial judge to conclude that trusts were
resident in Canada in 2000 — Appellate court found location of trustee was not test for determining residence, and lack of
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legal personality did not prevent application of proper test — Appellate court found trial judge acted reasonably by taking into
account normally neutral facts, and combining them with other evidence to form decision on residency of trusts — Trustee
appealed — Appeal dismissed — Residence of trust is not required to be residence of trustee — While trust is not person in
manner similar to corporation, trust is deemed person under s. 104(2) of Income Tax Act — Lack of independent legal existence
of trust at common law was irrelevant — Nothing in s. 104(1) of Act suggests that residence of trust must be residence of trustee
— As with corporations, residence of trust is determined by principle that it resides, for purposes of Act, where real business is
carried on and where central management and control take place — Section 2(1) of Act must be read as reference to taxpayer
whose taxable income is subject to income tax — Similarities between trust and corporation justifying central management
and control test included both having assets to be managed, acquisition and disposition of assets, and possible requirement of
managing business arrangements, professional advice, and possibility of distributing income.
Tax --- Income tax — Residence in Canada — Trusts
PMPL was holding company for Canadian business which manufactured car parts — Reorganization occurred whereby owners
of PMPL's common shares converted them to fixed value preference shares — New common shares of PMPL were issued for
nominal consideration to new Canadian holding companies — Trusts at issue subscribed to shares in holding companies for
nominal consideration, with trusts becoming owners of holding companies — PMPL was sold at arm's length and trusts disposed
of shares of holding companies — Minister of National Revenue assessed trusts and other taxpayers, who each had interest in
PMPL, imputing income from disposition as capital gains — Trusts and other taxpayers appealed — Appeal was dismissed
with respect to trusts alone, and allowed regarding other taxpayers — Trial judge found exemption in tax treaty between Canada
and Barbados was not applicable, as trusts were resident in Canada — Trial judge found test for determining residence of trust
is same as for corporations, being central management and control — Trial judge found Barbados trustee was involved only
to small extent and trusts were run by certain beneficiaries — Trustee's appeal was dismissed — Appellate court found central
management and control test was proper test — Appellate court found it was open to trial judge to conclude that trusts were
resident in Canada in 2000 — Appellate court found location of trustee was not test for determining residence, and lack of
legal personality did not prevent application of proper test — Appellate court found trial judge acted reasonably by taking into
account normally neutral facts, and combining them with other evidence to form decision on residency of trusts — Trustee
appealed — Appeal dismissed — Residence of trust is not required to be residence of trustee — While trust is not person in
manner similar to corporation, trust is deemed person under s. 104(2) of Income Tax Act — Lack of independent legal existence
of trust at common law was irrelevant — Nothing in s. 104(1) of Act suggests that residence of trust must be residence of trustee
— As with corporations, residence of trust is determined by principle that it resides, for purposes of Act, where real business is
carried on and where central management and control take place — Section 2(1) of Act must be read as reference to taxpayer
whose taxable income is subject to income tax — Similarities between trust and corporation justifying central management
and control test included both having assets to be managed, acquisition and disposition of assets, and possible requirement of
managing business arrangements, professional advice, and possibility of distributing income.
Taxation --- Impôt sur le revenu — Gains et pertes en capital — Principes généraux
PMPL était une société de portefeuille constituée pour une société canadienne qui oeuvrait dans le domaine de la fabrication
de pièces pour automobile — Réorganisation a eu lieu au cours de laquelle les détenteurs des actions ordinaires de PMPL ont
converti ces actions en actions privilégiées à valeur fixe — Nouvelles actions ordinaires de PMPL ont été émises, moyennant
une contrepartie symbolique, en faveur de sociétés de portefeuille canadiennes — Fiducies faisant l'objet de la présente affaire
ont souscrit des actions dans les sociétés de portefeuille moyennant une contrepartie symbolique et les fiducies sont devenues
propriétaires des sociétés de portefeuille — PMPL a été vendue dans le cadre d'une opération entre parties sans lien de
dépendance et les fiducies ont disposé des actions des sociétés de portefeuille — Ministre du Revenu national a établi des
cotisations à l'égard des fiducies et d'autres contribuables qui avaient tous des parts dans PMPL, traitant le revenu provenant de
la vente comme un gain en capital — Fiducies et autres contribuables ont interjeté appel — Appel interjeté par les fiducies a
été rejeté mais accueilli à l'égard des autres contribuables — Juge de première instance a conclu que l'exemption prévue dans
un traité fiscal conclu entre le Canada et la Barbade ne trouvait pas application, puisque les fiducies résidaient au Canada —
Juge de première instance a conclu que le critère pour déterminer le lieu de résidence d'une fiducie est celui qui s'applique aux
sociétés, soit le critère du centre de gestion et de contrôle — Juge de première instance a conclu que le fiduciaire barbadien
n'était pas vraiment impliqué dans la gestion des affaires des fiducies, lesquelles étaient en fait gérées par certains bénéficiaires
— Appel interjeté par le fiduciaire a été rejeté — Cour d'appel a conclu que le critère du centre de gestion et de contrôle
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était le critère approprié — Cour d'appel a conclu qu'il appartenait à la juge de première instance de déterminer si les fiducies
résidaient au Canada en 2000 — Cour d'appel a conclu que l'endroit où le fiduciaire se trouvait ne constituait pas le critère
pour déterminer la résidence, et l'absence de personnalité légale ne faisait pas obstacle à l'application du critère approprié —
Cour d'appel a conclu que la juge de première instance avait agi de manière raisonnable en prenant en considération des faits
qui seraient normalement neutres et en les ajoutant à d'autres éléments de preuve pour déterminer la question de la résidence
des fiducies — Fiduciaire a formé un pourvoi — Pourvoi rejeté — Il n'est pas nécessaire que la résidence de la fiducie soit
celle du fiduciaire — Bien qu'une fiducie ne soit pas une personne au sens où une société en est une, une fiducie est considérée
comme étant une personne en vertu de l'art. 104(2) de la Loi de l'impôt sur le revenu — Fait qu'une fiducie ne possède pas,
en common law, une existence juridique autonome n'était pas pertinent — Rien dans le contexte de l'art. 104(1) de la Loi ne
tendait à indiquer que le lieu de résidence d'une fiducie doit être celui du fiduciaire — Comme c'est le cas pour les sociétés, la
résidence d'une fiducie est déterminée par le principe selon lequel elle réside, pour les fins de la Loi, là où sont exercées ses
activités véritables et là où s'exercent effectivement sa gestion centrale et son contrôle — Article 2(1) de la Loi doit s'entendre
du contribuable dont le revenu imposable est assujetti à l'impôt sur le revenu — Parmi les similitudes entre une fiducie et une
société qui permettent l'application du critère du centre de gestion et de contrôle, il y a le fait que les deux détiennent des
éléments d'actif à gérer, les deux impliquent l'acquisition et la disposition d'éléments d'actif, les deux exigent dans certains cas
la gestion d'une entreprise, les deux exigent la prise d'arrangements bancaires et financiers, les deux peuvent avoir besoin de
conseils donnés par des professionnels et les deux peuvent distribuer leurs revenus.
Taxation --- Impôt sur le revenu — Résidence au Canada — Fiducies
PMPL était une société de portefeuille constituée pour une société canadienne qui oeuvrait dans le domaine de la fabrication
de pièces pour automobile — Réorganisation a eu lieu au cours de laquelle les détenteurs des actions ordinaires de PMPL ont
converti ces actions en actions privilégiées à valeur fixe — Nouvelles actions ordinaires de PMPL ont été émises, moyennant
une contrepartie symbolique, en faveur de sociétés de portefeuille canadiennes — Fiducies faisant l'objet de la présente affaire
ont souscrit des actions dans les sociétés de portefeuille moyennant une contrepartie symbolique et les fiducies sont devenues
propriétaires des sociétés de portefeuille — PMPL a été vendue dans le cadre d'une opération entre parties sans lien de
dépendance et les fiducies ont disposé des actions des sociétés de portefeuille — Ministre du Revenu national a établi des
cotisations à l'égard des fiducies et d'autres contribuables qui avaient tous des parts dans PMPL, traitant le revenu provenant de
la vente comme un gain en capital — Fiducies et autres contribuables ont interjeté appel — Appel interjeté par les fiducies a
été rejeté mais accueilli à l'égard des autres contribuables — Juge de première instance a conclu que l'exemption prévue dans
un traité fiscal conclu entre le Canada et la Barbade ne trouvait pas application, puisque les fiducies résidaient au Canada —
Juge de première instance a conclu que le critère pour déterminer le lieu de résidence d'une fiducie est celui qui s'applique aux
sociétés, soit le critère du centre de gestion et de contrôle — Juge de première instance a conclu que le fiduciaire barbadien
n'était pas vraiment impliqué dans la gestion des affaires des fiducies, lesquelles étaient en fait gérées par certains bénéficiaires
— Appel interjeté par le fiduciaire a été rejeté — Cour d'appel a conclu que le critère du centre de gestion et de contrôle
était le critère approprié — Cour d'appel a conclu qu'il appartenait à la juge de première instance de déterminer si les fiducies
résidaient au Canada en 2000 — Cour d'appel a conclu que l'endroit où le fiduciaire se trouvait ne constituait pas le critère
pour déterminer la résidence, et l'absence de personnalité légale ne faisait pas obstacle à l'application du critère approprié —
Cour d'appel a conclu que la juge de première instance avait agi de manière raisonnable en prenant en considération des faits
qui seraient normalement neutres et en les ajoutant à d'autres éléments de preuve pour déterminer la question de la résidence
des fiducies — Fiduciaire a formé un pourvoi — Pourvoi rejeté — Il n'est pas nécessaire que la résidence de la fiducie soit
celle du fiduciaire — Bien qu'une fiducie ne soit pas une personne au sens où une société en est une, une fiducie est considérée
comme étant une personne en vertu de l'art. 104(2) de la Loi de l'impôt sur le revenu — Fait qu'une fiducie ne possède pas,
en common law, une existence juridique autonome n'était pas pertinent — Rien dans le contexte de l'art. 104(1) de la Loi ne
tendait à indiquer que le lieu de résidence d'une fiducie doit être celui du fiduciaire — Comme c'est le cas pour les sociétés, la
résidence d'une fiducie est déterminée par le principe selon lequel elle réside, pour les fins de la Loi, là où sont exercées ses
activités véritables et là où s'exercent effectivement sa gestion centrale et son contrôle — Article 2(1) de la Loi doit s'entendre
du contribuable dont le revenu imposable est assujetti à l'impôt sur le revenu — Parmi les similitudes entre une fiducie et une
société qui permettent l'application du critère du centre de gestion et de contrôle, il y a le fait que les deux détiennent des
éléments d'actif à gérer, les deux impliquent l'acquisition et la disposition d'éléments d'actif, les deux exigent dans certains cas
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la gestion d'une entreprise, les deux exigent la prise d'arrangements bancaires et financiers, les deux peuvent avoir besoin de
conseils donnés par des professionnels et les deux peuvent distribuer leurs revenus.
PMPL was a holding company for a Canadian business which manufactured automotive parts. A reorganization occurred
whereby owners of common shares of PMPL converted the shares to fixed value preference shares. Newly issued common
shares of PMPL were issued for nominal consideration to new Canadian holding companies. The trusts at issue subscribed to
shares in the holding companies for nominal consideration, with the trusts becoming owners of the holding companies. PMPL
was sold at arm's length and the trusts disposed of the shares of the holding companies. The Minister of National Revenue
assessed the trusts and other taxpayers, who each had interest in PMPL, imputing income from the disposition as capital gains.
An appeal by the trusts and other taxpayers was dismissed with respect to the trusts alone, and allowed regarding the other
taxpayers. The trial judge found the exemption in the tax treaty between Canada and Barbados was not applicable, as the trusts
were resident in Canada. The test for determining the residence of a trust is the same as for corporations, being the central
management and control test. The trustee, located in Barbados, was involved only to a small extent and the trusts were run in
reality by certain beneficiaries. The trial judge found the legal duties imposed on the trustee did not affect the outcome of the
case at bar. The trial judge found the trustee did not have expertise or experience in managing trusts. The trial judge found other
taxpayers were assessed regarding disposition of property only as a protective measure. The trial judge found the Minister had
no intent to tax gains more than once, with the trusts having priority over other taxpayers.
The trustee's appeal was dismissed. The appellate court found the central management and control test was the proper test. It
was open to the trial judge to conclude that the trusts were resident in Canada in 2000. The appellate court found the location
of the trustee was not the test for determining residence, and lack of legal personality did not prevent application of the proper
test. The trial judge acted reasonably by taking into account normally neutral facts, and combining them with other evidence
to form a decision on the residency of the trusts.
The trustee appealed.
Held: The appeal was dismissed.
The residence of a trust is not required to be the residence of the trustee. While a trust is not a person in a manner similar to a
corporation, a trust is a deemed person under s. 104(2) of the Income Tax Act. Lack of independent legal existence of a trust
at common law was irrelevant. Nothing in s. 104(1) of the Act suggests that the residence of a trust must be the residence of
the trustee. As with corporations, the residence of a trust is determined by the principle that it resides, for purposes of the Act,
where the real business is carried on and where central management and control take place. Section 2(1) of the Act must be read
as a reference to the taxpayer whose taxable income is subject to income tax. The similarities between a trust and a corporation
justifying a central management and control test included both having assets to be managed, acquisition and disposition of
assets, possible requirement of managing business, requirements for banking and financial arrangements, professional advice,
and the possibility of distributing income.
PMPL était une société de portefeuille constituée pour une société canadienne qui oeuvrait dans le domaine de la fabrication
de pièces pour automobile. Une réorganisation a eu lieu au cours de laquelle les détenteurs des actions ordinaires de PMPL ont
converti ces actions en actions privilégiées à valeur fixe. Les nouvelles actions ordinaires de PMPL ont été émises, moyennant
une contrepartie symbolique, en faveur de sociétés de portefeuille canadiennes. Les fiducies faisant l'objet de la présente affaire
ont souscrit des actions dans les sociétés de portefeuille moyennant une contrepartie symbolique et les fiducies sont devenues
propriétaires des sociétés de portefeuille. PMPL a été vendue dans le cadre d'une opération entre parties sans lien de dépendance
et les fiducies ont disposé des actions des sociétés de portefeuille. Le ministre du Revenu national a établi des cotisations à
l'égard des fiducies et d'autres contribuables qui avaient tous des parts dans PMPL, traitant le revenu provenant de la vente
comme un gain en capital.
L'appel interjeté par les fiducies a été rejeté mais accueilli à l'égard des autres contribuables. La juge de première instance a
conclu que l'exemption prévue dans un traité fiscal conclu entre le Canada et la Barbade ne trouvait pas application, puisque les
fiducies résidaient au Canada. Le critère pour déterminer le lieu de résidence d'une fiducie est celui qui s'applique aux sociétés,
soit le critère du centre de gestion et de contrôle. Le fiduciaire, qui se trouvait à la Barbade, n'était pas vraiment impliqué dans la
gestion des affaires des fiducies, lesquelles étaient en fait gérées par certains bénéficiaires. La juge de première instance a conclu
que les obligations statutaires imposées au fiduciaire n'avaient aucune incidence sur le résultat de la présente affaire. La juge de
première instance a conclu que le fiduciaire n'avait pas d'expertise ou d'expérience en gestion de fiducies. La juge de première
instance a conclu que les cotisations établies à l'égard des autres contribuables ont été établies relativement à la vente de biens en
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tant que mesures préventives seulement. La juge de première instance a conclu que le ministre n'avait pas l'intention d'imposer
les mêmes gains plus d'une fois, les cotisations dont les fiducies avaient fait l'objet devant avoir priorité sur ces cotisations.
L'appel interjeté par le fiduciaire a été rejeté. La Cour d'appel a conclu que le critère du centre de gestion et de contrôle était
le critère approprié. Il appartenait à la juge de première instance de déterminer si les fiducies résidaient au Canada en 2000.
La Cour d'appel a conclu que l'endroit où le fiduciaire se trouvait ne constituait pas le critère pour déterminer la résidence, et
l'absence de personnalité légale ne faisait pas obstacle à l'application du critère approprié. La juge de première instance a agi de
manière raisonnable en prenant en considération des faits qui seraient normalement neutres et en les ajoutant à d'autres éléments
de preuve pour déterminer la question de la résidence des fiducies.
Le fiduciaire a formé un pourvoi.
Arrêt: Le pourvoi a été rejeté.
Il n'est pas nécessaire que la résidence de la fiducie soit celle du fiduciaire. Bien qu'une fiducie ne soit pas une personne au sens
où une société en est une, une fiducie est considérée comme étant une personne en vertu de l'art. 104(2) de la Loi de l'impôt sur
le revenu. Le fait qu'une fiducie ne possède pas, en common law, une existence juridique autonome n'était pas pertinent. Rien
dans le contexte de l'art. 104(1) de la Loi ne tendait à indiquer que le lieu de résidence d'une fiducie doit être celui du fiduciaire.
Comme c'est le cas pour les sociétés, la résidence d'une fiducie est déterminée par le principe selon lequel elle réside, pour les
fins de la Loi, là où sont exercées ses activités véritables et là où s'exercent effectivement sa gestion centrale et son contrôle.
L'art. 2(1) de la Loi doit s'entendre du contribuable dont le revenu imposable est assujetti à l'impôt sur le revenu. Parmi les
similitudes entre une fiducie et une société qui permettent l'application du critère du centre de gestion et de contrôle, il y a le
fait que les deux détiennent des éléments d'actif à gérer, les deux impliquent l'acquisition et la disposition d'éléments d'actif, les
deux exigent dans certains cas la gestion d'une entreprise, les deux exigent la prise d'arrangements bancaires et financiers, les
deux peuvent avoir besoin de conseils donnés par des professionnels et les deux peuvent distribuer leurs revenus.
APPEAL by trustee from judgment reported at Garron Family Trust (Trustee of) v. R. (2010), (sub nom. St. Michael Trust
Corp. (Trustee of) v. R.) 2010 D.T.C. 5189 (Eng.), [2011] 2 C.T.C. 7, 2010 CAF 309, 2010 CarswellNat 5521, (sub nom. St.
Michael Trust Corp. v. Minister of National Revenue) 411 N.R. 125, 2010 CarswellNat 4259, 2010 FCA 309, 61 E.T.R. (3d) 168
(F.C.A.), dismissing appeal by trustee from determination dismissing trustee's appeal from assessment of Minister of National
Revenue, regarding taxation of trusts.
POURVOI formé par un fiduciaire à l'encontre d'un jugement publié à Garron Family Trust (Trustee of) v. R. (2010), (sub nom.
St. Michael Trust Corp. (Trustee of) v. R.) 2010 D.T.C. 5189 (Eng.), [2011] 2 C.T.C. 7, 2010 CAF 309, 2010 CarswellNat 5521,
(sub nom. St. Michael Trust Corp. v. Minister of National Revenue) 411 N.R. 125, 2010 CarswellNat 4259, 2010 FCA 309, 61
E.T.R. (3d) 168 (F.C.A.), ayant rejeté l'appel interjeté par le fiduciaire à l'encontre d'une décision ayant rejeté l'appel interjeté
par le fiduciaire à l'encontre d'une cotisation établie par le ministre du Revenu national au sujet de la taxation de fiducies.
Per curiam:
1
St. Michael Trust Corp. ("St. Michael") is the trustee of two trusts, the Fundy Settlement and the Summersby Settlement.
The trusts were settled by an individual resident in St. Vincent in the Caribbean. The beneficiaries are residents of Canada. St.
Michael is a corporation resident in Barbados.
2
When the trusts disposed of shares they owned in two Ontario corporations, the purchaser remitted some $152 million
to the Minister of National Revenue as withholding tax on account of Canadian tax from capital gains realized by the trusts
on the sale of the shares.
3
St. Michael sought return of the withheld amount based on an exemption from Canadian capital gains tax under the
Agreement Between Canada and Barbados for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with
Respect to Taxes on Income and on Capital, Can. T.S. 1980 No. 29 (incorporated into Canadian law by the Canada-Barbados
Income Tax Agreement Act, 1980, S.C. 1980-81-82-83, c. 44, s. 25). Under the treaty, tax would only be payable in the country in
which the seller was resident. St. Michael claimed that because it was resident in Barbados, the trusts were resident in Barbados.
As a result, there would be no basis for withholding tax in Canada.
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4
The Minister of National Revenue was of the opinion that the trusts were resident in Canada and that the withheld tax
was properly payable.
5 St. Michael's appeal from the Minister's reassessment to the Tax Court of Canada was unsuccessful (2009 TCC 450, [2010]
2 C.T.C. 2346 (T.C.C. [General Procedure])), as was its further appeal to the Federal Court of Appeal (2010 FCA 309, 411 N.R.
125 (F.C.A.)). It was granted leave to appeal to this Court.
6 The issue in this case is the residence of the Fundy and Summersby trusts. St. Michael says the residence of the trusts is the
residence of the trustee, which is Barbados. The Minister says the trusts are resident in Canada because the central management
and control of the trusts was carried out by the main beneficiaries, who were resident in Canada. On the facts as determined
by Woods J., the Tax Court judge, St. Michael is resident in Barbados while the central management and control of the trusts
was carried out in Canada by the main beneficiaries of the trusts.
7
As Sharlow J.A. in the Federal Court of Appeal explained, the principal basis for imposing income tax in Canada is
residency (para. 52). Professor V. Krishna in The Fundamentals of Income Tax Law (2009), noted, at p. 85, that the policy
reason for this is to ensure that a person who enjoys the legal, political and economic benefits of associating with Canada will
pay their appropriate share for the costs of this association. For an individual, factors such as nationality, physical presence,
location of family home and social connections, among others, will be considered in determining residence. While the Income
Tax Act, R.S.C. 1985, c. 1 (5th Supp.) (the Act), contains certain deeming rules with respect to residency, generally residence
is a question of fact.
8
While there is a dearth of judicial authority on the question of the residency of a trust, the residency of a corporation has
been determined to be where its central management and control actually abides. In De Beers Consolidated Mines Ltd. v. Howe,
[1906] A.C. 455 (U.K. H.L.), Lord Loreburn stated, at p. 458:
In applying the conception of residence to a company, we ought, I think, to proceed as nearly as we can upon the analogy
of an individual. A company cannot eat or sleep, but it can keep house and do business. We ought, therefore, to see where
it really keeps house and does business. ... [A] company resides for purposes of income tax where its real business is
carried on. ... I regard that as the true rule, and the real business is carried on where the central management and control
actually abides.
The central management and control test for residency of a corporation has been adopted in Canada in a number of cases and
is well established (see British Columbia Electric Railway v. R., [1945] C.T.C. 162 (Can. Ex. Ct.); Crossley Carpets (Canada)
Ltd. v. Minister of National Revenue (1967), 67 D.T.C. 522 (Can. Tax App. Bd.)).
9
In general, the central management and control of a corporation will be exercised where its board of directors exercises
its responsibilities. However, as Sharlow J.A. pointed out (at para. 56), where the facts are that the central management and
control is exercised by a shareholder who is resident and making decisions in another country, the corporation will be found
to be resident where the shareholder resides. (See United Construction Co. v. Bullock (Inspector of Taxes) (1959), [1960] A.C.
351 (Eng. C.A.).)
10 St. Michael says that the residence of the trust must be the residence of the trustee based on two fundamental propositions.
First, the trust is not a person like a corporation, so the central management and control test is inapplicable to trusts. Sharlow
J.A. disposed of St. Michael's first argument summarily, as do we. While a trust is not a person at common law, it is deemed
to be an individual under the Act. Section 104(2) provides:
A trust shall, for the purposes of this Act, and without affecting the liability of the trustee or legal representative for that
person's own income tax, be deemed to be in respect of the trust property an individual
...
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We agree with the Minister that the fact that at common law a trust does not have an independent legal existence is irrelevant
for the purposes of the Act.
11
St. Michael's second argument is that the Act links a trust to the trustee and therefore the residence of the trust must be
the residence of the trustee. It bases this argument on s. 104(1), which provides:
In this Act, a reference to a trust or estate ... shall, unless the context otherwise requires, be read to include a reference
to the trustee, executor, administrator, liquidator of a succession, heir or other legal representative having ownership or
control of the trust property ... .
The Federal Court of Appeal found that the linkage in s. 104(1) was for the purposes of solving "the practical problems of tax
administration that would necessarily arise when it was determined that trusts were to be taxed despite the absence of legal
personality" (para. 64). However, this did not mean that in all cases, the residence of the trust must be the residence of the trustee.
12
St. Michael argues that s. 104(1) links the trustee to the trust for all attributes of a trust, including residency. However,
although the subsection provides that a reference to a trust in the Act shall be read to include a reference to a trustee, St. Michael
points to no provision that would link the trust and the trustee for purposes of determining the residency of the trust. The link
that St. Michael asserts is not a principle of general application to trusts for all purposes, and there is nothing in the context of
s. 104(1) that would suggest that there be a legal rule requiring that the residence of a trust must be the residence of the trustee.
13
On the contrary, s. 2(1) is the basic charging provision of the Act, and its reference to a "person" must be read as a
reference to the taxpayer whose taxable income is being subjected to income tax. This is the trust, not the trustee. This follows
from s. 104(2), which separates the trust from the trustee in respect of trust property.
14 On the other hand, there are many similarities between a trust and corporation that would, in our view, justify application
of the central management and control test in determining the residence of a trust, just as it is used in determining the residence
of a corporation. Some of these similarities include:
1) Both hold assets that are required to be managed;
2) Both involve the acquisition and disposition of assets;
3) Both may require the management of a business;
4) Both require banking and financial arrangements;
5) Both may require the instruction or advice of lawyers, accountants and other advisors; and
6) Both may distribute income, corporations by way of dividends and trusts by distributions.
As Woods J. noted: "The function of each is, at a basic level, the management of property" (para. 159).
15
As with corporations, residence of a trust should be determined by the principle that a trust resides for the purposes of
the Act where "its real business is carried on" (De Beers, at p. 458), which is where the central management and control of the
trust actually takes place. As indicated, the Tax Court judge found as a fact that the main beneficiaries exercised the central
management and control of the trusts in Canada. She found that St. Michael had only a limited role — to provide administrative
services — and little or no responsibility beyond that (paras. 189-90). Therefore, on this test, the trusts must be found to be
resident in Canada. This is not to say that the residence of a trust can never be the residence of the trustee. The residence of the
trustee will also be the residence of the trust where the trustee carries out the central management and control of the trust, and
these duties are performed where the trustee is resident. These, however, were not the facts in this case.
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16
We agree with Woods J. that adopting a similar test for trusts and corporations promotes "the important principles of
consistency, predictability and fairness in the application of tax law" (para. 160). As she noted, if there were to be a totally
different test for trusts than for corporations, there should be good reasons for it. No such reasons were offered here.
17

For these reasons, we would dismiss the appeals with costs.

18 In the alternative, the Minister argued that the trusts are deemed residents of Canada under s. 94, which provides a scheme
for taxing non-resident trusts. Even if the trusts were found not to be resident in Canada under common law principles, the
Minister submitted that their assessments were justified under s. 94 because the trusts were deemed to be Canadian residents
for the purposes of the Act, and therefore Canadian residents for the purposes of the treaty exemption. In the case that this
alternative argument failed, the Minister further argued that the tax benefit should be denied according to the general antiavoidance rule under s. 245 of the Act because it would frustrate the purpose of relevant parts of the treaty.
19
Given our conclusion that the trusts are resident in Canada under common law principles, it is not necessary to consider
the arguments made about s. 94 or s. 245 of the Act. We should not be understood as endorsing the reasons of the Federal Court
of Appeal on those matters.
Appeal dismissed.
Pourvoi rejeté.

End of Document

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

8

TAB 11

Canada Deposit Insurance Corp. v. Canadian Commercial Bank, 1987 CarswellAlta 328
1987 CarswellAlta 328, [1987] A.W.L.D. 1694, [1987] C.L.D. 1467, 46 D.L.R. (4th) 37...

1987 CarswellAlta 328
Alberta Court of Queen's Bench
Canada Deposit Insurance Corp. v. Canadian Commercial Bank
1987 CarswellAlta 328, [1987] A.W.L.D. 1694, [1987] C.L.D. 1467, 46 D.L.R. (4th) 37, 47
R.P.R. 203, 56 Alta. L.R. (2d) 47, 67 C.B.R. (N.S.) 125, 83 A.R. 341, 8 A.C.W.S. (3d) 39

CANADA DEPOSIT INSURANCE CORPORATION
v. CANADIAN COMMERCIAL BANK
Wachowich J.
Judgment: October 29, 1987
Docket: Edmonton No. 8503-23319
Counsel: A.J. McConnell, for BCE Development Corporation.
A.R. Anderson, for receiver of the R.E.I.T.
F.C.R. Price, for liquidator of the Canadian Commercial Bank.
Subject: Corporate and Commercial; Insolvency; Property; Civil Practice and Procedure; Contracts
Headnote
Equity --- Equitable doctrines — Subrogation
Sale of Land --- Agreement of purchase and sale — Interpretation of contract — Merger
Guarantee and indemnity — Indemnity — Vendor selling mortgaged property to unincorporated real estate investment trust —
Bank holding property as trustee for trust — Mortgagee foreclosing on property and receiving deficiency judgment — Vendor
claiming right to indemnity for amount of deficiency judgment against vendor — Vendor entitled to indemnity by way of
subrogation to bank's claim against trust for amount of deficiency judgment — Vendor having indirect equitable claim against
trust — Unincorporated trust not being "transferee" under s. 62(1) of Land Titles Act as not being "person" within s. 1(y) of Act.
The applicant sold property by agreement for sale to an unincorporated real estate investment trust ("R.E.I.T."), or its nominee,
for cash and the assumption of a mortgage on the property. The property was subsequently transferred by the applicant to the
respondent bank, which entered a trust agreement with the R.E.I.T., which agreed to indemnify the bank for any claims arising
out of the trust agreement. The R.E.I.T. and the bank experienced financial difficulties, a statement of claim was issued on
the mortgage, and a deficiency judgment was granted against the applicant. The applicant brought this application claiming
entitlement to indemnification by the R.E.I.T. The issues arising were: whether the agreement for sale had merged into the
transfer of land such that the R.E.I.T.'s covenant to indemnify the applicant in the agreement did not survive the transfer; whether
the R.E.I.T. was bound by the implied covenant in s. 62(1) of the Land Titles Act to indemnify the applicant for any liability
arising out of the assumed mortgage; and whether the applicant could rely on the trust agreement between the R.E.I.T. and the
bank to subrogate itself in equity to the bank's right of indemnity against the R.E.I.T.
Held:
Applicant entitled to indemnification by the R.E.I.T.
Since the R.E.I.T. was unincorporated and therefore not a legal entity, it could not be a party to a contract. Only the trustee,
being the person who actually signed the agreement for sale, could be liable. However, the agreement clearly provided for
the substitution of a nominee for that person, and that nominee was the bank. When the name of the party who will become
liable on the mortgage appears on the transfer, the matter is a question relating to title and the presumption of merger applies.
Consequently, as no intention to rebut the presumption of merger existed, the bank was the party liable on the mortgage. It did
not matter that the merger arose by way of a transfer by the applicant to a third party (the bank), because the agreement for sale
was executory in nature and contemplated that it would be completed by a transfer "afterwards to be executed". Therefore, the
executory agreement for sale was completed by the ultimate transfer of the property to the bank and the doctrine of merger was
applicable. The fact that the R.E.I.T. was not a legal entity blocked both any direct claim against the R.E.I.T. based on s. 62(1)
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of the Land Titles Act and the argument that the bank was merely an agent for the R.E.I.T., which was the real transferee. A
"transferee" in that section must be a "person" as defined in s. 1(y) of the Act, and an unincorporated trust is not a "person".
However, the bank was clearly liable under s. 62(1) and the applicant was subrogated in equity to the claim that the bank had
against the R.E.I.T. under the trust agreement and in equity. The common law rule that one who is not a party to a contract
under seal cannot sue or be sued on the contract did not come into effect, since that rule only applies to prevent a principal
from suing or being sued when his agent affixes the agent's own seal. It did not apply in this case, where a predecessor of the
applicant had affixed its corporate seal to the agreement. Also, since this was an equitable claim, the common law rule would
not apply in any event.
Application for order declaring applicant entitled to indemnity.
Wachowich J.:
1
This is an application by BCE Development Corporation ("BCE"), formerly Daon Development Corporation ("Daon").
The application is made in the matter of the winding-up of the Canadian Commercial Bank ("C.C.B."). In the application BCE
claims to be entitled to be fully indemnified by a real estate investment trust, C.C.B. Realty Investors ("the R.E.I.T."), against
liability it has incurred and continues to incur because the R.E.I.T. has failed to meet payments on a mortgage that it assumed
as part of a land deal.
2

The facts are as follows.

3
Daon owned a commercial property in Edmonton, Alberta, at 11620-168 Street. The property was subject to a mortgage
in favour of Manufacturers Life Insurance Co. ("Manulife") which was registered against title.
4
The R.E.I.T. was an unincorporated unit trust operating in Alberta. The R.E.I.T. engaged the C.C.B. to administer its
portfolio of assets and to hold assets for it.
5 In January 1982 Daon and the R.E.I.T. or its nominee entered into an agreement for purchase and sale of the property. The
purchase price was $1,790,000, $912,000 of which was to flow from the assumption of the existing mortgage to Manulife.
6 Title was transferred to the C.C.B. in a transfer of land executed under the seal of Daon. This transfer was registered at the
land titles office in March 1982. In the transfer, the consideration was stated to be cash and assumption of the mortgage.
7
While the C.C.B. was the registered owner, the R.E.I.T. funded the purchase of the property and the property comprised
part of the R.E.I.T.'s portfolio of assets. By a trust agreement dated 27th May 1982 the C.C.B. acknowledged that it held the
property in trust for the R.E.I.T. The R.E.I.T., in the same instrument, covenanted to indemnify the C.C.B. for all claims arising
out of the conduct of the C.C.B. pursuant to the trust agreement.
8
Subsequently both the C.C.B. and R.E.I.T. fell into financial difficulty. Price Waterhouse Ltd. was appointed provisional
liquidator of the C.C.B. in September 1985 and permanent liquidator in January 1986. Price Waterhouse was appointed receiver
and manager of the R.E.I.T. in September 1985.
9 On 29th November 1985 Manulife issued a statement of claim against Daon and Price Waterhouse Ltd. as liquidator of the
C.C.B. claiming the right to foreclose on their property and judgment for the deficiency against both defendants. The property
became vested in Manulife and a deficiency judgment was granted against Daon. On 13th June 1986 this court ordered Price
Waterhouse as receiver and manager of the R.E.I.T. to pay no further sums to preserve the R.E.I.T.'s interest in the property.
10
BCE has paid in excess of $184,000 by virtue of its liability under the Manulife mortgage; further claims, which await
determination by the Court of Appeal, may amount to approximately $150,000.
11 The issues in the case involve an interesting creature in the world of business, a real estate investment trust. A real estate
investment trust operates almost exactly like a business corporation, except that while a corporation is an independent legal
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entity, a real estate investment trust is not. A real estate investment trust operates through a legal person who is a trustee. The
underlying issue in this case is what liability may be placed on a real estate investment trust in contract and under statute law.
12 The point for determination is whether BCE is entitled to be indemnified by the R.E.I.T. for its liability under the mortgage
or stands merely as an unsecured creditor of a trustee of the R.E.I.T., the C.C.B. Three specific questions arise for determination:
(i) Did the agreement for purchase and sale merge in the transfer of land or has an express covenant by the R.E.I.T. to
indemnify Daon survived the transfer?
(ii) Is the R.E.I.T. bound by the implied covenant in s. 62(1) of the Land Titles Act, R.S.A. 1980, c. L-5, under which a
transferee of land is bound to indemnify the transferor for any liability arising out of a mortgage that appears on the title?
(iii) Can BCE rely on the trust agreement between the R.E.I.T. and the C.C.B., and subrogate itself in equity to the C.C.B.'s
right of indemnity against the R.E.I.T.?
I will now deal with the law relating to the three issues.
1. Is there a continuing covenant for indemnification contained in the agreement for purchase and sale, or did it merge
in the transfer to C.C.B.?
13
The agreement for purchase and sale provided that $912,000 of the purchase price was to be paid "by assumption of
existing mortgage payable to Manulife by monthly payments of $8,352.50." Counsel for BCE contends that this amounts to an
express covenant entitling BCE to be indemnified by the R.E.I.T. against any liabilities arising out of the terms of the Manulife
mortgage. Counsel for the receiver and manager of the R.E.I.T. and counsel for the liquidator of the C.C.B. both argued that
all rights under the agreement for purchase and sale merged in the transfer filed at the land titles office and that, therefore, only
the named transferee, the C.C.B., is liable.
14 What is at issue here is the identity of the party who is to be liable at law on the mortgage. The offer from the R.E.I.T. which
later crystallized into the agreement for purchase and sale was stated to be "Received from C.C.B. Realty Investors or nominee."
15
The R.E.I.T. is structured as an unincorporated trust and as such is not a legal entity and cannot itself be a party to a
contract. This does not imply that the contract itself was invalid, but merely that the person who can sue or be sued on the
contract is not the R.E.I.T. but its trustee. Thus the primary liability under the agreement for purchase and sale would fall on
the individual trustee who signed it. However, the terms of the contract clearly contemplated a nominee taking his place. The
C.C.B. became that nominee in accepting the transfer.
16 When the agreement for purchase and sale crystallized into a transfer of land under the Land Titles Act, the principles of
merger became applicable: Knight Sugar Co. v. Alta. Ry. & Irrigation Co., [1938] 1 W.W.R. 234 at 238, [1938] 1 D.L.R. 321,
[1938] 1 All E.R. 266 (P.C.). The leading guide to the application of the doctrine of merger in real estate transactions in Alberta
is Morretta v. Western Computer Invt. Corp., 29 Alta. L.R. (2d) 193, [1984] 2 W.W.R. 409, 26 B.L.R. 68, 50 A.R. 168 (C.A.),
where McDermid J.A. summarized the rules as follows at pp. 421-22:
Firstly, the general rule or presumption is that the agreements in the sales contract are merged in the conveyance.
Secondly, this general rule does not apply to collateral or independent undertakings in the sale contract and the presumption
is they are not merged in the conveyance.
Thirdly, both presumptions are overborne if the intention of the parties was to the contrary.
The next question is whether the provisions relating to the mortgage are independent or collateral undertakings in the above
noted sense. If they are, then we start with the presumption that they were not intended to be merged in the transfer. If,
however, it can be said that the provisions relate to title, then the general rule applies and the presumption is of merger.
However, as I have stated, both presumptions must give way to the intention of the parties.
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17 The identity of the party who is liable on a mortgage is a question related to title. In Morretta, the Court of Appeal held that
the expiry date of a mortgage was a matter going to title and applied the presumption of merger. The expiry date did not even
appear on the transfer of title form there. In this case, when the name of the party who would become liable on the mortgage
appears on the transfer, the matter is a fortiori a question relating to title. Therefore, the presumption of merger applies.
18
The next question is whether there is any intention to rebut the presumption of merger. In this case there is nothing in
the words used by the parties to indicate that the R.E.I.T. would bear a legal obligation that would survive the transfer to its
nominee. Indeed the express provisions of the agreement contemplated that either the R.E.I.T. or its nominee could be bound
under it. As I have already indicated, the contractual obligation at law could not have fallen directly on the R.E.I.T. in any
event as it has no legal personality. Therefore, the identity of the party liable on the mortgage at law merged in the transfer
and thus falls on the C.C.B.
19 The only remaining issue with regard to the merger question is whether an agreement entered into by two parties (here the
individual trustee of the R.E.I.T. and Daon) may be merged in a transfer with a third party (the C.C.B.). While in general this
would not be possible, based on the particular terms of this agreement for purchase and sale which contemplated a nominee,
it was possible.
20
Counsel have cited a number of authorities on merger and I have found that none of them deal with merger where a
transfer to a third party was involved. However, if we examine the underlying principle of merger in real estate transactions,
its applicability to these facts becomes apparent.
21

The essence of the doctrine of merger was set out in Knight Sugar Co. v. Alta. Ry. & Irrigation Co., supra, at p. 237:
But it is well settled that where parties enter into an executory agreement which is to be carried out by deed afterwards to
be executed, the real completed contract is to be found in the deed.

Of course, as recognized in that case, under a land titles system the transfer takes the place of the deed.
22 In the present case, the parties entered into an agreement for purchase and sale which was executory in nature; the intention
was that it would be carried out by a transfer "afterwards to be executed". The terms of the executory agreement could be carried
out in one of two ways: (i) transfer to the R.E.I.T. (which as already noted was impossible because of its lack of legal capacity)
and (ii) transfer to its nominee. Here the agreement for purchase and sale was fully executed by the transfer to the third party;
therefore, the doctrine of merger is applicable.
2. Is the R.E.I.T. bound by the implied covenant in s. 62(1) of the Land Titles Act?
23

Section 62(1) provides:
62(1) In every instrument transferring land for which a certificate of title has been granted, subject to mortgage or
encumbrance, there shall be implied the following covenant by the transferee both with the transferor and the mortgagee:
That the transferee will pay the principal money, interest, annuity or rent charge secured by the mortgage or encumbrance,
after the rate and at the time specified in the instrument creating it, and will indemnify and keep harmless the transferor
from and against the principal sum or other money secured by the instrument and from and against the liability in respect
of any of the covenants therein contained or under this Act implied on the part of the transferor.

24
The applicant claims that the C.C.B. was merely acting as agent for the R.E.I.T. and that, therefore, the R.E.I.T. is in
reality the transferee who bears the obligation of the implied covenant. The applicant directed argument at ss. 51 and 195(1) of
the Act in an effort to show that the Land Titles Act does not have the effect of negating the common law rule that an agent's
actions will bind its principal. I do not find it necessary to consider these arguments as there is a preliminary obstruction that
prevents BCE holding the R.E.I.T. directly liable through s. 62(1).
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25 The R.E.I.T.'s lack of legal standing blocks the claim against it. Section 1(y) of the Land Titles Act provides the following
definition of transferee:
(y) "transferee" means the person to whom any interest or estate in land is transferred whether for value or otherwise.
[my emphasis]
26
As an unincorporated unit trust is not a person, it cannot be a transferee, therefore it cannot be liable as a transferee
under s. 62(1) of the Act.
3. Can BCE subrogate itself to the C.C.B.'s right of indemnity from the R.E.I.T.?
27
There is no question that the C.C.B., which is the transferee of the property, is liable to indemnify BCE by virtue of s.
62(1) of the Land Titles Act. This covenant is a codification of the covenant formerly applied by the courts of equity: see Trusts
& Guar. Co. v. Monk, 21 Alta. L.R. 151 at 159, [1925] 1 W.W.R. 5, [1925] 1 D.L.R. 350 (C.A.); Guar. Trust Co. of Can. v.
Bailey (1985), 38 Alta. L.R. (2d) 262, 37 R.P.R. 84, 18 D.L.R. (4th) 576, 59 A.R. 297 at 299 (C.A.).
28 By virtue of the trust agreement of 27th May 1982 between the C.C.B. and the R.E.I.T., the R.E.I.T. is liable to indemnify
the C.C.B. Clause 5 of that agreement provides:
5. REIT hereby indemnifies and saves harmless CCB, its officers, agents and employees and any of them from and against
any and all demands, claims, actions, suits, judgments, liabilities and obligations of every nature and kind arising out of
or resulting from any representation, statement or act of CCB, its officers, agents or employees or any of them made or
performed in good faith as a result of the provisions of this Trust Agreement.
Furthermore, in equity a trustee rightly carrying on business in accordance with a trust settlement is entitled to be indemnified
out of the trust property against any liabilities which he has properly incurred. See D. Hayton, ed., Underhill's Law of Trusts
and Trustees, 13th ed. (1979), at p. 673.
29
The argument advanced on behalf of BCE is that it has the right in equity to be subrogated to the C.C.B.'s claim against
the R.E.I.T. Counsel for the C.C.B. and the R.E.I.T. point to the fact that the transfer was executed under the seal of Daon
and argue that a person not named in a sealed contract cannot be liable on it and that, therefore, the R.E.I.T., which was not
named, is not liable.
30
A creditor does have the equitable right to be subrogated to the right of indemnity of a trustee. Waters, in his text Law
of Trusts in Canada, 2nd ed. (1984), at p. 950, states the position as follows:
The right of indemnity is not only exercisable against the trust property. It is also a first charge on that property, taking
priority over other interests. The creditors of the trustee may be subrogated to his charge, provided the trustee has incurred
the debts in the course of conducting the trust business.
Underhill's Law of Trusts and Trustees enunciates the position this way [pp. 671-72]:
(5) A person against whose claims the trustee is, by the settlement, entitled to be indemnified, is allowed to stand in the
trustee's place, by way of subrogation, against the fund which the settlor has expressly dedicated for the purpose.
In this case, there is no doubt that the liability under the transfer was incurred in the course of conduct of the trust business.
As this trust is a business trust, there is no limited fund dedicated to the business; therefore, the claim lies against the whole
of the assets of the trust.
31
This principle has been applied in Alberta in Netherlands Invt. Co. v. Des Brisay, 23 Alta. L.R. 291, [1928] 1 W.W.R.
461, [1928] 1 D.L.R. 581 (C.A.). Beck J.A. held that mortgagees who had entered into a mortgage with the trustees of an estate
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were entitled to stand in the place of the executor in equity and to claim the benefit of his right to an indemnity from the estate.
I thus hold that BCE has an equitable right to be subrogated to C.C.B.'s claim to indemnity from the assets of the R.E.I.T.
32 The applicant, however, has no personal claim against any of the unit holders, the cestuis que trust, of the R.E.I.T. If cl. 5
of the trust agreement gives the right to a personal claim by C.C.B. against the unit holders, this claim is not open to subrogation
by BCE: Prince v. Gundy, [1936] O.W.N. 397 (C.A.); Parkview Towers of Hamilton Ltd. v. C.I.B.C.; Peach Blossom Bldrs.
Ltd. v. Parkview Towers of Hamilton Ltd. (1980), 30 O.R. (2d) 294, 17 R.P.R. 291, 9 E.T.R. 133, 116 D.L.R. (3d) 721 (H.C.);
Creasor v. Wall (1982), 38 O.R. (2d) 35, 25 R.P.R. 1 (H.C.); and Williams v. Balfour (1890), 18 S.C.R. 472.
33 Counsel for the respondents argue that as Daon affixed its seal to the transfer, the technical rule of common law "that no
person can sue or be sued in an action at law upon a contract under seal, unless the person is a party to the contract" applies to
rob BCE of its right to subrogation. However, in my view, their position is based on too broad an interpretation of this common
law rule. I disagree on the applicability of the rule to these facts on two grounds: (i) the rule applies to prevent a principal suing
or being sued when his agent affixes his seal, not when the other party affixes its seal and (ii) the rule is restricted to applications
at common law; this is a claim in equity seeking subrogation to a claim in equity.
34 In my view, the rule does not prevent a principal suing or being sued on the covenants of his agent unless it is his agent's seal
that appears on the contract. If one takes the phrasing of the rule out of its context in some of the leading cases, it might appear
that if anybody's seal appears on a contract, no one but the named parties in the contract is liable on it. However, when viewed
in context, it is apparent that the rule applies where an agent has affixed his seal and the principal is seeking to sue or facing suit.
35 Thus in Margolius v. Diesbourg, [1937] S.C.R. 183, [1937] 2 D.L.R. 145 at 150 [Ont.], the context in which we find the
broad statement of the rule makes it clear that it refers to the agent's seal:
It has long been settled that no person can sue or be sued in an action at law upon a contract under seal, unless the person
is a party to the contract. Pollock on Contracts, 10th ed., pp. 97-8, states the rule thus: —
When a deed is executed by an agent as such but purports to be the deed of the agent and not of the principal, then
the principal cannot sue or be sued upon it at law, by reason of the technical rule that those persons only can sue or
be sued upon an indenture who are named or described in it as parties.
In that case the agent had affixed his seal to the contract.
36 In Porter v. Pelton (1903), 33 S.C.R. 449, Pelton, the agent, had affixed his seal. In Central Trust Co. v. Milchem (1986),
72 A.R. 321 (M.C.) (Master Funduk), affirmed 47 Alta. L.R. (2d) 272, 77 A.R. 324 (Q.B.) (Feehan J.), affirmed C.A., 9th
March 1987, again it was the alleged agent or trustee who had affixed his seal. In Prince v. Gundy, supra, it is not clear whose
seal was affixed. Therefore, it would appear that this technical rule is generally only applied where the agent of the principal
affixes his seal.
37 This technical rule applies only to actions at law and not actions in equity. This is made clear in Margolius v. Diesbourg,
supra, at pp. 150-51 where Davis J. says:
The rule of course only applies to actions at law. In a proceeding in equity in respect of a contract involving a trust, different
considerations prevail, as Pollock says, p. 98: — "But where a trustee contracts in his own name alone, even under seal,
and afterwards repudiates the trust, the beneficiary can enforce the contract, making him a defendant without a separate
application to the Court for authority to sue in the trustee's name."
The action here is solely one at law to recover damages for alleged breach of contract under seal. Newcombe, J., in Preferred
Accident Ins. Co. v. Vandepitte, [1932] 1 D.L.R. 107, at pp. 113-4, carefully reviewed and discussed the well-known cases
of Tweddle v. Atkinson, 1 B. & S. 393, 121 E.R. 762; Gray v. Pearson (1870), L.R. 5 C.P. 568; Gandy v. Gandy (1885),
30 Ch. D. 57 and Dunlop Pneumatic Tyre Co. v. Selfridge & Co., [1915] A.C. 847. The Vandepitte case went to the Privy
Council, [1933] 1 D.L.R. 289, and Lord Wright delivering the judgment said in part at pp. 296-7: —
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No doubt at common law no one can sue on a contract except those who are contracting parties and (if the contract
is not under seal) from and between whom consideration proceeds: the rule is stated by Lord Haldane in Dunlop
Pneumatic Tyre Co. v. Selfridge & Co. Ltd., [1915] A.C. 847, at p. 853: —
'My Lords, in the law of England certain principles are fundamental. One is that only a person who is a party to a
contract can sue on it. Our law knows nothing of a jus quoesitum tertio arising by way of contract. Such a right may
be conferred by way of property, as, for example, under a trust, but it cannot be conferred on a stranger to a contract
as a right to enforce the contract in personam.'
In that case, as in Tweddle v. Atkinson, only questions of direct contractual rights in law were in issue, but Lord
Haldane states the equitable principle which qualifies the legal rule, and which has received effect in many cases, as,
for instance, Robertson v. Wait, 8 Exch. 299, 155 E.R. 1360; Affréteurs Réunis Societe v. Leopold Walford Ltd., [1919]
A.C. 801; Lloyd's v. Harper (1880), 16 Ch. D. 290, viz., that a party to a contract can constitute himself a trustee for
a third party of a right under the contract and thus confer such rights enforceable in equity on the third party. The
trustee then can take steps to enforce performance to the beneficiary by the other contracting party as in the case of
other equitable rights. The action should be in the name of the trustee; if, however, he refuses to sue, the beneficiary
can sue, joining the trustee as a defendant.
38
While the action before the court in the present case is in equity, it is not an action by a cestui que trust to enforce his
rights against a third party where his trustee has failed to do so. It is an action by a third party to have a trust estate indemnify
him for a liability incurred by a trustee on behalf of the estate. I do not see why the common law rule should have any effect
on this equitable claim notwithstanding this distinction.
39

Support for this position may be found in Cheshire and Fifoot's Law of Contract, 9th ed. (1976), at p. 468:
The technical rule, however, is subject to this limitation, that if the agent enters into a sealed contract as trustee for the
principal, whether the trust is disclosed on the face of the contract or not, and he refuses to enforce it against the other
party, then the principal, qua beneficiary, may himself enforce any proprietary right to which he is entitled by bringing
an action against the third party and the agent. It would seem to follow that in such a case the principal is equally liable
to be sued by the third party. [emphasis added]

I, therefore, find that the claim in equity of BCE to be subrogated to the trustee's right of indemnity against the trust estate is
not affected by the fact that the transfer was executed under Daon's seal.
40

In conclusion I find as follows.

41
(A) The undertaking by the R.E.I.T. or its nominee to assume the Manulife mortgage in the agreement for sale merged
in the transfer to the C.C.B., leaving the C.C.B. liable on the mortgage.
42
(B) Section 62(1) of the Land Titles Act will only assist a "transferee". A "transferee" must be a person by the terms
of s. 1(y) of the Act. As the R.E.I.T. is an unincorporated trust, it is not a "person" and therefore cannot be a transferee. BCE
cannot rely directly on the implied covenant contained in s. 62(1).
43
(C) However, BCE is subrogated in equity to the claim that the C.C.B. has against the R.E.I.T. C.C.B. is bound by the
implied covenant in s. 62(1) to indemnify BCE; in equity the C.C.B. is entitled to be indemnified by the R.E.I.T. out of the
estate of the R.E.I.T. and BCE is entitled to stand in the place of the C.C.B. and claim against the estate of the R.E.I.T. Thus
the protection provided by s. 62(1) of the Land Titles Act will avail BCE indirectly.
44

Thus, BCE does have a claim against the assets of the R.E.I.T.
Order accordingly.
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ROBINSON ENGINEERING CO. LTD. et al. v. WASABI RESOURCES LTD. et al.
Hutchinson J.
Judgment: December 12, 1988
Docket: Doc. No. 8701-16391
Counsel: David B. Reesor and Cathleen E. McFarland, for appellants (plaintiffs).
P.S. Jull and H.R. Hansford, for respondents (defendants).
Subject: Civil Practice and Procedure; Contracts
Headnote
Practice --- Parties — Capacity to sue or be sued
Practice --- Parties — Adding or substituting parties — Adding plaintiff — General
Parties — Adding or substituting parties — Substituting party — Misnomer — Trusts being legal entity in American jurisdiction
and having capacity to sue — Trusts not having capacity to sue in Alberta — Amendment permitted naming actual trustees as
plaintiffs — Defendants not misled or prejudiced by misnomer.
An order in a lien action directed that the parties having an interest in the project lands, assets and compressor station in question
commence an action within 10 days after the date of the order or have their interest extinguished. An action was commenced.
The plaintiffs named in the statement of claim were described as trusts rather than trustees. It was agreed that trusts were not
legal entities capable of commencing an action in Alberta. Although legal entities in the state of Illinois, the trusts could not
sue in their own name in Alberta.
After the expiry of the time limit in the order, the plaintiffs moved for leave to amend the statement of claim to insert the names
of two individuals as trustees, living persons capable of suing and being sued in their trustee capacities and who were all of the
trustees of the trusts. An attempt to commence a new action in the name of the trustees was struck out.
The defendant contended that the plaintiffs were not legal entities capable of commencing an action and that the action was a
nullity. The Master agreed and struck out the statement of claim.
The plaintiffs appealed.
Held:
The appeal was allowed. The plaintiffs were permitted to substitute the names of all of the trustees of the trusts in place of the
trusts presently named as plaintiffs in the statement of claim.
There was no longer a sharp distinction between a "misnomer" where an amendment would be allowed to correct the name
of a party to an action and a "nullity" where an amendment was not permitted because the party named to the action was not
a legal entity in the first instance.
The definition of "misnomer" was now being extended to include the case where the plaintiff was not a legal entity when the
statement of claim issued but there did exist a legal entity to which the named plaintiff was intended to refer and from the
context of the pleadings it related to a certain existing person, firm or corporation. The party to be replaced was in existence but
the named party was not. A "nullity" could only result where there was no legal entity in existence which could be substituted
for the plaintiff named in the statement of claim.
The plaintiffs herein were legal entities in their own constituent jurisdiction of Illinois. Although they could have been named
in the statement of claim in Illinois, the actual trustees of the trusts still existed at all material times and could have been named
as the plaintiffs in the first instance in the statement of claim issued in Alberta. It was not a matter of substituting a new and
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different party for the named plaintiffs but rather one of correcting an error in the name of the parties originally named in the
statement of claim.
This was not a case of an amendment for the purpose of disclosing a proper cause of action. The defendant P knew the grounds
of the plaintiffs' claim. It was not prejudiced in any material way by any defect in the substance of the plaintiffs' claim. It knew
the party opposing its interest in the liened property. The cause of action advanced on behalf of the beneficiaries of the trusts
remained the same. It could not be said that P would be prejudiced if the appeal was allowed.
Furthermore, there was no statutory period involved barring an amendment. Pursuant to Rr. 38, 43, and 132, the Court had wide
discretion when permitting amendments regarding the substituting or joining of parties to an action. The amendment should be
permitted if it could be shown that it was necessary in order to assist the Court in dealing with the real issue in dispute.
APPEAL by plaintiffs from order striking out action.
Hutchinson J.:
1

This is an appeal from the order of Master Cairns dated March 15, 1988 where he ordered that:
1. This Action is declared an abuse of process, and the Statement of Claim is null and void and is dismissed.
2. The Application of the Plaintiffs to amend the Statement of Claim is dismissed.

2

The facts giving rise to the application before the learned Master are as follows:

3 1. The defendant, Petro-West Engineering Ltd. ("Petro-West"), is engaged in the engineering, design, project management
and construction of oil and gas facilities and pipelines.
4
2. Petro-West was retained by Dearborn Energy Corp. ("Dearborn") to act as the designer, contractor, project manager
and agent of Canam Financial Group, Ltd. ("Canam"), Wasabi Resources Ltd. ("Wasabi") and other owners in connection with
the construction and development of a natural gas processing plant and associated pipelines. Petro-West incurred costs and
expenses for its work on the project in the amount of $786,470 for which it has not been paid.
5
3. Petro-West filed a builders' lien for the unpaid amount on the June 23, 1987 and commenced Action No. 8701-14695
(the "lien action") against Dearborne, Canam, Wasabi and others in an attempt to realize on the builders' lien and for other relief.
6 4. An application was made before MacPherson J. on October 1, 1987 by Petro-West in the lien action which resulted in the
granting of an order dated October 1, 1987 (the "lien order") which declared inter alia the Petro-West's builders' lien valid and
directed that the project lands and the assets referred to in the order to be transferred to Petro-West in full and final satisfaction
of the builders' liens and of its claim against the defendants named in that action and declaring that Petro-West is henceforth
the sole and legal beneficial owner of all of the said assets.
7 5. The plaintiffs in this action were represented at the hearing on October 1, 1987. As a result of the representations made
on their behalf the following para. 9 was included in the lien order by Justice MacPherson:
9. This Order shall not in any way prejudice the rights (if any) of Robinson Engineering Company Ltd. Pension Plan
and Trusts and R.W. Robinson & Associates Co. Profit Sharing Plan, represented in Chambers on this application by the
law firm of Reesor Martin, in relation to the Project Lands, the said Assets and the Compressor Station Interest, and all
causes of action, interests, securities and rights whatsoever (if any) of such parties in relation thereto are hereby expressly
preserved notwithstanding all other provisions of this Order to the contrary and as if this Order had not been granted. All
of the rights, title, estate and interest of such parties (if any) in the Project Lands, the said Assets and the Compressor
Station Interest shall be extinguished and at an end if the said parties have not commenced an action, in which the Plaintiff
is named as a Defendant in this Court to enforce the same within 10 days after the date of this Order.
8 6. The interest of the plaintiffs in the subject matter of the builders' liens referred to in the lien order arose in the following
manner:

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

2

Robinson Engineering Co. v. Wasabi Resources Ltd., 1988 CarswellAlta 347
1988 CarswellAlta 347, [1988] A.J. No. 1118, [1989] A.W.L.D. 161, 13 A.C.W.S. (3d) 112...

(a) On January 7th, 1986, one of the Defendants herein, Wasabi ..., made and issued to Chicago Natural Gas Ltd. two
promissory notes in the amounts of $200,000.00 (U.S.) and $400,000.00 (U.S.). These notes were subsequently endorsed
and assigned to the Plaintiffs herein.
(b) On April 4th, 1986 one of the other Defendants, Canam ... guaranteed payment of the promissory notes referred to
above.
(c) Also on April 4th, 1986, as security for due payment of the obligations pursuant to the guarantee described above,
Canam granted to the Plaintiffs a Fixed and Floating Charge Debenture (the "Debenture"), .... By the Debenture, Canam
mortgaged and charged, in favour of the Plaintiffs, its undertaking and all of its property and assets, real and personal,
movable and immovable, both present and future of whatsoever nature and kind and wherever situated.
(d) In consideration of the foregoing guarantee and Debenture, the Plaintiffs advanced funds to Canam for the construction
by Canam of a natural gas gathering system and the construction of a gas processing plant at Manyberries, Alberta.
(e) The Debenture was duly registered in the Office of the Registrar of Corporations in the Province of Alberta on April
9th, 1986.
(f) As set out by Mr. Zeitlin in his Affidavit dated February 1st, 1988, the unrebutted expert evidence is that at all material
times, the Plaintiffs, as described in the Debenture and as described in the style of cause herein, were legal entities pursuant
to the laws of the State of Illinois.
9 7. Action was commenced by the plaintiffs on October 8, 1987 in purported compliance with the October 1, 1987 lien order
granted by MacPherson J. The plaintiffs claimed, inter alia, that Petro-West's builders' lien against the project lands is invalid
and that the plaintiffs' security interest in the premises subject to its debenture has priority over that of Petro-West.
10 8. The plaintiffs filed a notice of motion in the lien action seeking an order of this Court to vary the lien order by deleting
last sentence contained in para. 9 of the lien order. Mr. Justice MacPherson dismissed the plaintiffs' motion on December 18,
1987 giving the following reasons for judgment dated December 21, 1987:
UPON the application of Robinson Engineering Company Ltd., in Trust, and R.W. Robinson & Associates Co. Profit
Sharing Plan; AND UPON it appearing that the Applicant was applying for amendment of the Order of MacPherson, J.
made the 1st day of October, 1987 and alleged that there was an error in the Order, and argued that the Order provided
that two entities not known to the law were authorized to issue Statements of Claim within certain time prescribed in the
said Order, and unless the Order was amended the proposed claimants alleging a security interest in certain assets would
not be able to assert or prove their claim as on the one hand the Plaintiff would find their Statement of Claim struck out
on the ground that they were not known to law, or on the other hand if the claim was advanced through the trustees of the
said trusts that that Statement of Claim would not be within the authorizing Order and upon a consideration of paragraph
9 of the Order it appeared that the Order was abundantly clear on its face as an Order authorizing a Statement of Claim
to be brought with a view to establishing, or otherwise, the claim of the trusts to an interest. The reason for that being
obvious as to construe the clause otherwise would mean that the court had made an Order that was a nullity which would
be completely wrong. It was apparent that the Order was procedural in that it fixed a time for proceedings to be taken
and did not proscribe the taking of those procedures in a proper, lawful manner by the two trusts. If there is any further
problem in this regard with respect to leave to amend the Statement of Claim, the parties are at liberty to apply. The motion
is dismissed, costs to be costs in the action commenced by Statement of Claim issued pursuant to the Order.
11
9. The plaintiffs then filed a further notice of motion in this action seeking leave to amend the statement of claim by
adding Edward A. Brink and Robert W. Stohrer as plaintiffs.
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12
10. Petro-West also filed a notice of motion in this action seeking an order that the action commenced by the plaintiffs
pursuant to the lien order, be declared a nullity on the ground that the plaintiffs did not have the capacity to commence an action
in the Court of Queen's Bench of Alberta.
13
11. The Petro-West's motion and the plaintiffs' motion were heard by Master Cairns on March 15, 1988 which resulted
in his order which is set out above that is, that the plaintiffs' action was declared an abuse of process, null and void and was
dismissed and the application to amend the statement of claim was dismissed.
14 12. Master Cairns' order dated October 15, 1988 was filed on March 28, 1988 and served on the solicitors for the plaintiffs
on the same day. Particulars of the service are set out in an affidavit of service dated March 30, 1988 and filed in the within action
on the same day. The solicitors for the plaintiffs say that they have no record of having received a copy of the order on that day.
15 13. Another statement of claim was filed in a new action no. 8801-04291 naming Edward A. Brink and Robert W. Stohrer
as trustees of Robinson Engineering Co. Ltd., Pension Plan and Trust and R.W. Robinson and Associates Co., Profit Sharing
Plan as plaintiffs and Wasabi, Canam Petro-West, Concrest Corp., Rofamco Investments Ltd. and Synerg Resources Ltd. as
defendants. Upon the application of Petro-West to have the new action dismissed MacPherson J. by order dated April 8, 1988
declared the action an abuse of process of court with respect to Petro-West and all reference to a claim against Petro-West in
that action was struck.
16
The solicitors for the plaintiffs filed a notice of appeal of Master Cairns' order on April 13, 1988 and served the same
on the solicitors for Petro-West on April 18, 1988 which the solicitors for Petro-West say was 16 days out of time. Rule 500
of the Alberta Rules of Court provide that the appeal shall be by notice of motion and that the notice of motion shall be served
within 7 days and returnable within 14 days after the order is entered and served. In this case the order appears to have been
entered on March 28, 1988 and the notice of appeal was filed on April 13, 1988 returnable on April 14, 1988. Counsel for PetroWest says that it was served on April 18, 1988 but is frank to admit that the few days' delay has not prejudiced his client in any
material way other than the delay itself. There having been no material prejudice I will permit the time for filing and serving
the notice of appeal in this action to be extended to the actual date in April, 1988 when it was received by the solicitors for
Petro-West so as to place the main issues arising out of the learned Master's order before the Court. The matter of costs will
be referred to later in this judgment.
17
It is conceded at the outset that the plaintiffs as presently named in the statement of claim are not legal entities capable
of commencing an action in this Court. As presently described the plaintiffs are trusts. They are described as such in para. 1 of
the plaintiffs' statement of claim. A trust is not a legal entity per se. It is a description of a fiduciary relationship which exists
between parties. Counsel for the respondents referred the Court to the definition of a trust containing in Black's Law Dictionary,
5th ed., (St. Paul: West Pub. Co., 1979), p. 1352 as follows:
A right of property, real or personal, held by one party for the benefit of another. ... A confidence reposed in one person,
who is termed trustee, for the benefit of another.
18
Counsel for the respondents also quoted from Halsbury's Laws of England, 4th ed., vol. 48, p. 272, para. 501 which
states that a trust is a purely equitable obligation.
19 The plaintiffs did not argue against this proposition. The plaintiffs may be legal entities in the state of Illinois, as attested
by a U.S. attorney practising there, but this does not allow a trust to sue in its own name in the province of Alberta. Hence the
plaintiffs' motion to secure an order permitting it to amend the statement of claim by inserting the names of two individuals as
trustees, persons who are presumably living persons capable of suing and being sued in their trustee capacities and who are also
presumably all of the trustees of such trusts. Time for commencing the action as provided in the lien order has obviously expired
and leave to amend para. 9 of the lien order has been previously denied. An attempt to commence a new action in the name
of the trustees has been struck out against the defendant Petro-West. Barring a successful appeal of any of the previous orders
of this Court, the plaintiffs' opportunity to proceed with its action to determine priorities between claims advanced against the
project assets is dependent upon the successful appeal of Master Cairns' order.
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20
The defendant, Petro-West, says that the plaintiffs are not legal entities capable of commencing an action and therefore
that the action is a nullity. If the action is a nullity, is the action capable of being amended by adding the two new individual
parties as plaintiffs?
21
Historically Canadian Courts have followed the English jurisprudence where a distinction is made between a misnomer
where an amendment was allowed in order to correct the name of a party to an action, and a nullity where an amendment was
not allowed because the party named to an action was not a legal entity in the first instance. The cases of Lazard Brothers and
Co. v. Midland Bank Ltd., [1933] 2 A.C. 289, [1932] All E.R. Rep. 571, 148 L.T. 242, and Yue Shan Society v. Chinese Workers'
Protective Association, [1944] 3 W.W.R. 497, [1944] 2 D.L.R. 287 (B.C. C.A.) are quoted in support of this proposition.
22
However it is argued that recent legislation and some of the Courts of Canada have attempted to soften the harsh results
of the strict application of previous decisions. In Kaltenback v. Frolic Industries Ltd., [1948] O.R. 116, [1948] 1 D.L.R. 689
(C.A.) Hogg J.A. identified the issue at p. 691 (D.L.R.) as follows:
The problem in the first instance would appear to be the necessity for arriving at a decision as to whether the error in
question constituted merely an irregularity or whether it amounted to an act which rendered the action a nullity.
23

At p. 694, Hogg J.A. said (D.L.R.):
I have reached the conclusion, based upon the law as I conceive it to be laid down by the above-mentioned authorities,
that at common law a firm, as such, distinct from its partners, does not carry on a business, and that the firm name under
which a business is carried on, whether by several persons or by one person only, is simply, as was said by Farwell L.J. in
Sadler v. Whiteman, supra, 'a mere expression, not a legal entity', that is to say, an entity having, as its attributes, rights and
obligations conferred and imposed upon it by law such as the right to bring an action. Applying this axiom to the present
case, and as a consequence thereof, I am of the opinion — which I formed with very considerable reluctance because the
appeal will not be decided upon the facts shown in the evidence adduced at the trial, or, in other words, upon the merits,
but will be determined, as it must be, solely upon strict legal principles — that the institution and commencement of the
action, and the proceedings thereafter, were null and void.

I note however the comment of the Court at pp. 696 and 697 (D.L.R.):
Because of the reasons I have given, the conclusion I have reached is that the institution of the present action and the
purported proceedings therein, was, and were, a nullity and that on this ground the appeal should be allowed and the action
should be dismissed with costs of the action and of the appeal, but without prejudice to the right of the respondent to assert
in his own name, as he may be advised, any right he may have under the circumstances.
(emphasis added)
24
In Ontario an action may now be commenced by a person using a business name as reported in Towne & Countrye Pet
Village v. Silver (1986), 58 O.R. (2d) 287, 14 C.P.C. (2d) 271 (Div. Ct.), leave to appeal to Ont. C.A. refused (1987), 26 C.P.C.
(2d) 1n (C.A.). This resulted from an amendment to the Ontario Rules of Civil Procedure, rule 8.07 which, however, was held
not to have retrospective effect. This was an appeal from an order permitting an amendment to replace a plaintiff's business
name with the plaintiff's corporate name. There Callaghan A.C.J.H.C. said at p. 271 (C.P.C.):
We are of the view that the orders in appeal [reported at (1985), 4 C.P.C. (2d) 267, 51 O.R. (2d) 417 (Ont. H.C.)] are in
error and the appeal must be allowed. The Ontario Business Corporations Act, S.O. 1982, c. 4, s. 241(1)(a), can have no
effect herein as it requires, as a condition precedent to operation, an existing action by or against the corporation. In this
case, there was no action by the corporation at the relevant time.
Prior to January 1, 1985, the date on which the Ontario Rules of Civil Procedure came into effect, an action in a business
name was a nullity: see Robertson & Son v. Blonski, [1956] O.W.N. 642 (Ont. C.A.), and Kaltenback v. Frolic Industries
Ltd., [1948] O.R. 116, [1948] 1 D.L.R. 689 (Ont. C.A.). In virtue of R. 8 under these Rules, an action may be commenced
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by a person using a business name. That Rule, however, is not retrospective in its terms (c.f. R. 9) and cannot be used
to avoid a nullity.
25
In Saskatchewan, s. 44.11 of the Queen's Bench Act, S.S. 1983, c. 59 came into effect on July 1, 1983. Whereas it deals
with an amendment to pleadings as affected by statutory limitation periods, which is not the case here, counsel for the plaintiff
cites the amendment as another example of how legislatures are attempting to alleviate the problems caused by strict adherence
to technical rules which prevent the parties from obtaining justice in the Courts. Rule 11 provides:
11. Notwithstanding that a limitation period has expired since the commencement of an action, the court may allow an
amendment to the pleadings:
(a) asserting a new claim; or
(b) adding or substituting parties;
provided that the claim asserted by the amendment, or by or against the new party, arose out of the same transaction
or occurrence as the original claim and the court is satisfied that no party will suffer actual prejudice as a result of the
amendment.
26 This rule is discussed in Tatum Farms Ltd. v. Plains Poultry Ltd. (1987), 60 Sask. R. 50, 16 C.P.C. (2d) 308 (C.A.) where
an appeal was taken to the Saskatchewan Court of Appeal from an order substituting the name Warren L. Tatum for Tatum
Farms Ltd. as plaintiff in an action. In that case Sherstobitoff J.A. said at p. 311 (C.P.C.):
The appellant relied on Schooley v. Guaranty Trust Co. of Can. (1985), 18 E.T.R. 294, 38 Sask. R. 151 where an action was
commenced against a trust company as administrator ad litem of a deceased person although there was no court order so
designating it. The action was found to be a nullity, incapable of being amended under s. 44.11: see also Ficulik v. Omelon,
[1940] 1 W.W.R. 306, [1940] 2 D.L.R. 68 (Sask. Q.B.) where a plaintiff sued the 'estate' of a deceased person although
no personal representative had been appointed.
In my view those cases are distinguishable because they concern situations where, when the action was commenced, there
was no legal entity in existence capable of suing or being sued. The situation we have here is a different one: there was a
legal entity capable of suing but an error was made in the name: a misnomer. It is not a matter of substituting a new party.
It is a matter of correcting an error in the name. The appellant knew it was being sued in contract by the other contracting
party and cannot have been misled by the error. What occurred was merely a misdescription of that contracting party. I
need not, therefore, consider whether Schooley and Ficulik are wrongly decided.
27
In determining the issue whether the use of the name of a non-existent plaintiff rendered the action a nullity so that
there was nothing capable of being amended under s. 44.11 of the Queen's Bench Act Sherstobitoff J.A. said at pp. 311 and
312 (C.P.C.) that:
This case is governed, in my view, by two judgments of the Supreme Court of Canada: Ladouceur v. Howarth, [1974]
S.C.R. 1111, 41 D.L.R. (3d) 416 and Witco Chemical Co. v. Oakville, [1975] 1 S.C.R. 273, 43 D.L.R. (3d) 413, 1 N.R.
453. Each case considered Ontario Rules of Court similar to our Queen's Bench Rr. 5 and 38. In Ladouceur, action was
commenced in error in the name of Conrad Joseph Ladouceur who suffered no injuries in an accident rather than in the
name of his son Paul Ladouceur who did suffer such injuries. The Supreme Court considered the case to be a typical
example of misnomer which could be corrected under the Rules notwithstanding the expiration of the limitation period
provided that the defendant had not been misled or prejudiced.
In Witco, an action had been commenced in the name of a company which had ceased to exist because of an amalgamation.
The Court followed the reasoning in Ladouceur. The court went on to say at p. 419 [D.L.R.]:
Arnup, J.A., in his reasons in the Court of Appeal, summarized the position of the defendants in these words [at p. 317]:
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The position of the defendants before Lacourciere, J., and on this appeal, put in its simplest form, is that the writ
was issued in the name of a non-existent company and that what is now sought to be done is to substitute for a
non-existent plaintiff the name of the company which really has the cause of action in question.
For the reasons which I have outlined, I am of the opinion that even if the non-existence of the named plaintiff were
established that would not have been a sufficient answer.
This ground of appeal accordingly fails.
28 He then held that the limitation period had not expired on July 1, 1983, the effective date of the new rule, and accordingly
the applications of the amendment to that case did not give it retrospective effect.
29
It is argued on the plaintiff's behalf that the line of cases including Tatum Farms Ltd., supra, and Whitford v. Cardinal
(1987), 52 Alta. L.R. (2d) 91, 82 A.R. 58 and Brochner v. MacDonald (1988), 56 Alta. L.R. (2d) 72, 22 C.P.C. (2d) 4, [1988]
1 W.W.R. 563, 83 A.R. 117 (Q.B.) supports the view that the definition of misnomer is now being extended to include the case
where the name of the plaintiff was not a legal entity when the statement of claim issued but there did exist a legal entity to
which the named plaintiff was intended to refer. Therefore a nullity can only result where there was no legal entity in existence
which could be substituted for the plaintiff named in the statement of claim.
30
In Whitford v. Cardinal, supra, Master Quinn refused to permit an amendment to the statement of claim so as to name
the public trustee as administrator ad litem of a deceased person, Donald Cardinal, in place of "The Estate of Donald Cardinal"
named in the statement of claim. No letters of administration or grant of probate had been issued at the time the action was
commenced, nor later, nor was anyone appointed as guardian ad litem prior to the expiration of the limitation period. At p. 60
Master Quinn refers to the following definition of misnomer in para. 11 and goes on to apply the definition in paras. 12 and
13 on pp. 60 and 61 as follows (A.R.):
[11] Misnomer is defined in Jowitt's Dictionary of English Law (2nd Ed.), as follows:
Misnomer, a misnaming. Down to 1834, a plea in abatement (q.v.) lay for a misnomer in civil proceedings, and
down to the enactment of the Criminal Law Act, 1826, a misnomer in an indictment was fatal. Now in either case an
amendment (q.v.) can be made. Nil facit error nominis cum de corpore vel persona constat (a mistake in the name
does not matter when there is no mistake in the body or person) (11 Co.Rep.21).
[12] I take this definition to mean that where a party is named in a pleading, and from the context of the pleading it relates
to a certain existing person, firm or corporation, it will be a mere misnomer if the name used is an incorrect one. If a
mistake is made in the name it will be a mere misnomer provided no mistake was made in the body or the person.
[13] In the present case the plaintiffs named as defendant 'The Estate of Donald Cardinal'. They did not intend to sue
Donald Cardinal, merely making a mistake and naming him Richard Cardinal or Joe Doe. They clearly did not intend to
sue any individual person. The pleading itself discloses that Donald Cardinal was deceased. What they intended to sue and
in fact did sue was an entity unknown to the law. It is not a case of suing an entity known to the law and misnaming it. The
error that occurred was beyond the matter of misnomer. The mistake was as to the body or person to be sued. According
to the aforesaid definition that is not a mere misnomer.
Paragraph 17 on p. 61 and para. 18 on p. 62 disposes of the issue as follows (A.R.):
[17] In none of the aforementioned cases where the court found there was a mere misnomer was there a situation where
the party named and intended to be named never existed and was an entity unknown to the law. I have found no case that
supports the position of the plaintiff in the present case.
[18] In his said article professor Watson takes a dim view of decisions that rely on the concept that the proceedings are a
nullity. At page 271 he says this is a 'meaningless concept', and at page 269 he says that decisions based upon that concept
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are 'a blot on the administration of justice'. Be that as it may, the decision in Buteau v. Public Trustee (supra) is binding on
me and I am obligated to hold that the amendment sought here cannot be granted.
31
Buteau v. Public Trustee for Alberta, [1972] 2 W.W.R. 177, 24 D.L.R. (3d) 503 (C.A.) referred to by Master Quinn
is a case where the Alberta Court of Appeal held that an action commenced against "The Estate of Dennis Paul Donovan,
Deceased" followed by an amendment to the statement of claim filed immediately prior to the expiration of the limitation period
substituting the public trustee for the province of Alberta, administrator ad litem of the estate of Dennis Paul Donovan, deceased
without an order appointing the public trustee and without his consent followed by an order made approximately 7 months later
appointing the public trustee as administrator ad litem of the estate resulted in the action being constituted a nullity.
32 In Brochner v. MacDonald, supra, the plaintiff brought a medical negligence action against a hospital, a doctor and John
Doe. After expiry of the limitation period the plaintiff applied to add another doctor as defendant or substitute him for John Doe.
The issues raised by applicant in seeking to amend his statement of claim after the expiry of the limitation period included the
question whether the action of the plaintiff against a doctor who was not originally named in the statement of claim was barred
by the provisions of the Limitation of Actions Act, R.S.A. 1980, c. L-15. At p. 8 (C.P.C.) Mason J. discusses misnomer as follows:
The replacement of John Doe as a defendant by Dr. Anderson is permissible only in the case of misnomer as that principle
has been defined at law. This is not a case of misnomer.
The traditional procedure of suing John Doe as the unknown or unidentified person in a cause of action has long been
accepted by the Courts of this province as it has by the Courts in other provinces of Canada where the person is real and
is alleged to be part of the incident or transaction giving rise to the claim. A brief history of this traditional procedure is
provided by Mr. Justice Bull of the British Columbia Court of Appeal in the case of Jackson v. Bubela, 29 D.L.R. (3d)
500, at 502. See also Golden Eagle Liberia Limited and Westchester Marine Shipping Co. v. International Organization
of Masters, Mates and Pilots, Marine Division, International Longshoremen's Association A.F.L.-C.I.O. et al., [1974] 5
W.W.R. 49, and Dudoff et al. v. Toronto General Hospital et al. (1986), 54 O.R. (2d) 58, at 61 and following.
An examination of the statement of claim reveals no action pleaded against a real person whose identity is or was for good
reason unknown or unavailable to the plaintiff. While the statement of claim names John Doe as a defendant, he is not
mentioned in any of the allegations set out in the statement of claim.
At pp. 8-9 (C.P.C.) Mason J. says:
The long-established rule with respect to misnomer is stated in Davies v. Elsby Brothers Ltd., [1960] 3 All E.R. 672. That
case states that the proper test to be applied in cases of determining whether or not there has been a misnomer is to ask
the question — would a reasonable person reading the document understand that he is the person referred to therein but
wrongly named or named under a pseudonym? If so, it is a matter of misnomer and the Court will permit amendment of
the pleadings in order to properly identify the party. If such is not the case, the rule is that it is not a case of misnomer but
simply an attempt to introduce a new party by way of addition or substitution.
The test has been approved by the Supreme Court of Canada and applied in this province in the case of J.R. Sheet Metals
Manufacturing Ltd. v. Prairie Rose Woods Products (1980) Ltd. (1986), 67 A.R. 326; 42 A.L.R. (2d) 378 particularly at 382.
33 J.R. Sheet Metals Manufacturing Ltd. v. Prairie Rose Wood Products (1980) Ltd. (1986), 42 Alta. L.R. (2d) 378, 67 A.R.
326 (C.A.) is a decision of the Alberta Court of Appeal dated January 9, 1986. There the Court considered the appliction for
the substitution of a new defendant in the place of the original defendants who had amalgamaged.
34

At p. 381 (Alta. L.R.) McDermid J.A. said:
Where an original defendant knows whom the plaintiff intends to sue and that from the statement of claim it is not the one
the plaintiff intends to sue and it is clear who the proper defendant is, which is the situation in this instance, then it is a
case of misnomer and the amendment should be allowed.
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At p. 382 (Alta. L.R.) Stevenson J.A. said:
I agree with the conclusion of McDermid, J.A. on the basis that the Supreme Court of Canada has approved the application
of the test in Davies v. Elsby Bros. Ltd., [1961] 1 W.W.R. 170, [1960] All E.R. 672 (C.A.) leave to appeal refused [1961]
1 W.L.R. 519, to a case such as this. I consider the test unsatisfactory and the law in need of reform.
The test in Davies v. Elsby is, 'How would a reasonable person receiving the document take it? ... If in all the circumstances
of the case he would say to himself: "of course it must mean me, but they have got my name wrong," then there is a case
of mere misnomer.'

36
The plaintiffs argue that misnomer applies where the party to be replaced in a proceeding is in existence even though
the party is not and that this evolving principle is found in the following British Columbia cases: Skyline Associates v. Small,
[1975] 1 W.W.R. 385 (B.C. S.C.), aff'd, [1976] 3 W.W.R. 477 (B.C.C.A.). In that case an error had been made in commencing
an action in the name of foreign partnership which had no independent juridical personality. The Chambers Judge found that
the plaintiff was not a juridical person distinct and separate from its members and therefore the action could not be maintained
in its present form. Counsel for the respondent applied for leave to amend under the following rule quoted at p. 479 (3 W.W.R.):
2. Where an action has been commenced in the name of the wrong person as plaintiff, or where it is doubtful whether
it has been commenced in the name of the right plaintiff, the Court or a Judge may, if satisfied that it has been so
commenced through a bona fide mistake, and that it is necessary for the determination of the real matter in dispute
so to do, order any other person to be substituted or added as plaintiff on such terms as may be just, and in particular
but without restricting the generality of the foregoing the Court or Judge may order the executor or administrator of
a person named as plaintiff to be substituted if such person named as plaintiff was dead at the time the action was
commenced.
He further contended that the form of the amendment was supported by O. 16, R. 9, M.R. 131, which reads as follows:
9. Where there are numerous persons having the same interest in one cause or matter, one or more of such persons
may sue or be sued, or may be authorized by the Court or a Judge to defend in such cause or matter, on behalf or
for the benefit of all persons so interest.
Chief Justice Farris went on to say (at 479):
The trial Judge accepted this contention and granted this amendment.
In my opinion, this contention is supported by the decision of the full Court in B.C. Furniture Co. v. Tugwell (1900), 7
B.C.R. 361. In that case the B.C. Furniture Co. was not an incorporated company but it was the trade name of one 'J.S.'
who was the sole person trading under that name. It had been held in that action (7 B.C.R. 84) that one person cannot sue
in a firm name. It was contended, therefore, that the writ was a nullity because there was no real plaintiff and that it was
impossible to add a plaintiff to, or substitute one for, a plaintiff who had no real existence. This argument was rejected and
it was held that the style of cause constituted a misnomer, an irregularity only, and therefore the appropriate amendment
could be made.
At p. 480 Chief Justice Farris said:
I prefer the result reached in these cases to the decisions in Ontario such as Kaltenback v. Frolic Industries Ltd.,
.....
In my view this is a clear case of misnomer and in conformity with the modern view that amendments should be readily
allowed where it is in the interests of justice to do so and no prejudice has been shown to the opposite party, the order
made below is the correct one.
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37
The second British Columbia case is United Services Funds v. Richardson Greenshields (1987), 16 B.C.L.R. (2d) 187,
(sub nom. United Services Funds v. Richardson Greenshields of Can. Ltd.) 40 D.L.R. (4th) 94 (S.C.) where Gibbs J. followed
the Skyline Associates case, supra, to allow amendment to substitute the proper parties in place of the presently named parties
in a statement of claim pursuant to r. 15(5) of the B.C. Rules of Court. There the named plaintiff was a mutual fund organized
as a "business trust" pursuant to the law of the state of Massachusetts. Gibbs J. held at p. 194 (B.C.L.R.):
For all the foregoing reasons, Richardson Greenshields succeeds on its submission 'that the plaintiff does not have the
status and capacity to take proceedings in British Columbia, and in particular the action herein'. There will not, however,
be an order dismissing the action on that account. Following Aikins J. in Skyline Assoc., supra, the appropriate course to
adopt is to allow an amendment to substitute the proper parties in place of the presently named plaintiff.
All of the trustees were substituted as plaintiffs in place of the named plaintiff. That is the so-called business trust.
38 In the present case the plaintiffs argue that the plaintiffs are legal entities in their own constituent jurisdiction of Illinois and
whereas they could have been named in the statement of claim there, the actual trustees of the trusts still existed at all material
times and could have been named as the plaintiffs in the first instance in the statement of claim issued in the province of Alberta.
It is argued that it is not a matter of substituting a new and different party for the named plaintiffs but rather one of correcting
an error in the name of the parties originally named in the statement of claim. The plaintiffs contend that the defendant PetroWest was fully aware of the true identity of the plaintiffs and was not misled or prejudiced by this misnomer.
39 The Alberta Court of Appeal in Frank v. King Estate (1988), 56 Alta. L.R. (2d) 289, [1988] 2 W.W.R. 559, 28 E.T.R. 98,
25 C.P.C. (2d) 291, (sub nom. Frank v. Canada (Minister of Indian and Northern Affairs)) [1988] 3 C.N.L.R. 30, 88 A.R. 241
(C.A.) is relied upon by the plaintiffs in support of the proposition that the old distinctions between misnomer and nonentity
had been removed. With respect I do not believe that that case was so simply decided. There an action was commenced by the
injured plaintiff against a guardian ad litem in the case of one defendant who died as a result of the same accident in which the
plaintiff was injured. An action was also commenced by another injured plaintiff against the estate of another defendant who
had also died in the same accident. In the first action an administratrix had already been previously appointed. The solicitors for
the administratrix moved to set aside an order appointing the guardian ad litem who had been appointed on application by the
plaintiff. The administratrix also moved to strike out the plaintiff's statement of claim. The Court of Appeal held that the order
appointing the guardian ad litem should be set aside but that the administratrix could be substituted there being no question of
prejudice. At pp. 297 and 298 (Alta. L.R.) Stevenson J.A. said:
When the action was commenced the administrator ad litem was clothed with authority to defend the action on behalf of
the estate. The parties accept as the test for substitution of a party that discussed in Ladouceur v. Howarth, applying Davies
v. Elsby Bros. Ltd., [1961] 1 W.L.R. 170, [1960] 3 All E.R. 672 (C.A.): would the proper defendant, seeing the statement
of claim, recognize that he or she was the person meant to be sued? As is said in Davies v. Elsby, the intended defendant
would say 'Of course it must mean me' (at p. 676).
I note that Ladouceur may be more accurately characterized as the correction of a misnomer, while what is sought here
in the Laurien case is a substitution of one representative for another, one existing party for another existing party. Since
those parties represent the same interest, substitution is a proper remedy. The argument for the administratrix was that the
court cannot substitute an existing party for a non-existing party, which is not, as I find, the case.
40

The facts concerning the second action are taken from the head note at p. 289 (Alta. L.R.) as follows:
The plaintiff in the second action commenced an action against 'the estate of K.', who had been the driver. However,
no application for probate or administration of K.'s estate had been made. K. was an Indian within the meaning of the
Indian Act, and a consent order was subsequently granted substituting the Department of Indian and Northern Affairs, as
the administrator of the estate, as defendant in the action. K.'s insurers successfully set aside the consent order and the
statement of claim was struck out.
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In the second action Stevenson J.A. refers to s. 61(1) of the Limitations of Actions Act for holding at p. 299 (Alta. L.R.):
The section was not discussed in the Buteau decision. It is a legislative determination, that, for the purposes of the Act, an
action against a non-existent party is not a nullity but will sustain an application to substitute. Substitution is not mandatory
and I assume, although it is not an issue here, that it would be open to a court to decline to make a substitution in a case
of prejudice. While the legislation does not directly govern this case, I would not characterize the action as a nullity, but,
rather, as one irregularly constituted.

42
Stevenson J.A. considered the submission made on behalf of the plaintiffs in that case that under the Indian Estates
Regulations, C.R.C. 1978, c. 954 the superintendent acts as an administrator of the estate of a deceased Indian and then said
at pp. 300-301 (Alta. L.R.):
I agree with the argument of Frank's counsel that there was a personal representative who could be substituted but would
prefer to say that an action against the estate of a deceased person should no longer be characterized as a nullity. It is, in
my view, in keeping with current legislation and the principle that ought to be applied, that the court, in deciding whether
to add or substitute a party to an action, ought not concern itself with whether the action is a 'nullity', but whether the
amendment results in prejudice, bearing in mind express limitation periods and the principles behind them. Has the proper
defendant, the personal representative, been misled or substantially prejudiced by the amendment? This is a test I take
from the article by Professor Watson, 'The Amendment of Proceedings after the Expiry of Limitations Periods' (1975), 53
Can. Bar Rev. 237 at 266 and 267. His approach is also approved by Krever J., as he then was, in Casey v. Halton Bd. of
Educ. (1981), 33 O.R. (2d) 71, 23 C.P.C. 24, 123 D.L.R. (3d) 402 (H.C.). It is also adopted, in substance, in the Report for
Discussion No. 4, 'Limitation,' of the Institute of Law Research and Reform, 1986, c. 5.
In saying this I recognize that I impair the authority of the earlier decision of this court in Buteau and find myself in
disagreement with numerous cases on nullity to which I have referred. I do so on the basis that it is consistent with
legislation and the case law trends identified by Professor Watson in his article to characterize error as an irregularity rather
than nullity. If the limitation period had not expired surely the courts would not require the plaintiff to commence a new
action by characterizing the initial one as a nullity. I have criticized the concept of the incurable nullity in Rizzie v. J.H.
Lilley & Assoc. Ltd., [1976] 2 W.W.R. 97, 63 D.L.R. (3d) 187 (Alta. Dist. Ct.), and this court in Myskiw v. Wynn (1977),
3 Alta. L.R. (2d) 231, 4 C.P.C. 232, 77 D.L.R. (3d) 740, 4 A.R. 464, quoted with approval the statement of Upjohn L.J.
in Re Pritchard; Pritchard v. Deacon, [1963] Ch. 502, [1963] 2 W.L.R. 685, [1963] 1 All E.R. 873 (C.A.), that the court
should not readily treat a defect as a nullity.
43
The above case involves suits against deceased defendants and statutory limitation periods where a party representing
a deceased person is already in existence at the time that an action is commenced. In that case Stevenson J. found that there
had been no prejudice to the defendant, that is the proper person representing the deceased was not misled or substantially
prejudiced by the amendment adding such proper person as a defendant. In the case presently under consideration the limitation
period was imposed by lien order dated October 1, 1987 which directed that the "said parties" having an interest in the project
lands, the said assets and the compressor station commence an action within 10 days after the date of the order or have their
interest extinguished.
44 In the present case we are not concerned with an amendment to pleadings for the purpose of disclosing a proper cause of
action. Here the defendant Petro-West knows the grounds of the plaintiff claim, it has not been prejudiced in any material way
by any defect in the substance of the plaintiff's claim. There is no statutory period involved in the present case which would bar
an amendment. In his reasons for judgment dated December 21, 1987, MacPherson J. invited the plaintiff to apply to amend its
statement of claim following the plaintiff's application to vary the October 1, 1987 lien order. He said "If there is any further
problem in this regard with respect to leave to amend the Statement of Claim, the parties are at liberty to apply."
45

The following Rules of Court are applicable: Rules 38, 43, 132:
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38.(1) No cause or matter shall be defeated by reason of the misjoinder or nonjoinder of parties and the Court may in every
cause or matter deal with the matter in controversy so far as regards the rights and interests of the parties actually before it.
(2) Where an action has been commenced in the name of the wrong person as plaintiff or, where it is doubtful whether it
has been commenced in the name of the right plaintiff, the Court may, to determine the real matter in dispute, order any
other person to be substituted or added as plaintiff with or without terms.
(3) The Court may, either upon or without the application of any party and with or without terms order that the name of
any party improperly joined be struck out and that any person be added who ought to have been joined or whose presence
before the Court may be necessary in order to enable the Court effectually and completely to adjudicate upon and settle all
the questions involved in the cause or matter, or in order to protect the rights or interests of any person or class of persons
interested under the plaintiff or defendant.
.....
(7) An application to add, strike out or substitute a plaintiff or defendant may be made at any stage of the proceedings.
43. Trustees, executors or administrators may sue and be sued on behalf of or as representing the property or estate of
which they are trustees, or representatives without joining any of the persons beneficially interested in the trust or estate,
and shall be considered as representing those persons.
132. The court may at any stage of the proceedings allow any party to alter or amend his pleadings or other proceedings
in such manner and on such terms as may be necessary for the purpose of determining the real question in issue between
the parties.
46 The rules which I have quoted above are authority for the Court to exercise a wide discretion when permitting amendments
regarding the substitution or joining of parties to an action. I note in particular the direction that the application is to be made so
as to enable the Court to effectively and completely adjudicate upon and settle all the questions involved in the case or matter
(r. 38(3)) and to amend "for the purpose of determining the real question in issue between the parties" (r. 132). The intention
of the rules is clear. The amendment should be permitted if it can be shown that it is necessary in order to assist the Court in
dealing with the real issue in dispute.
47 In the present case the defendant, Petro-West, seeks to bar the plaintiff's claim because the so-called trusts commenced an
action within the prescribed 10-day period rather than the actual trustees. Petro-West has not been prejudiced by the naming of
the trusts as plaintiffs rather than the trustees. The identity of the party opposing its interest in the liened property was known
to Petro-West and the cause of action advanced on behalf of the beneficiaries of the trusts remains the same, that is the moneys
advanced on their behalf have priority over the claim of the lien claimant to the lien assets. The defendant, Petro-West, will
not be prejudiced as a result of the substitution of the trustees for the trusts named as the plaintiffs in the statement of claim
when considering the real issue between the parties.
48 The plaintiffs' appeal is allowed and the order of Master Cairns is vacated. In substitution therefore I dismiss the defendant
Petro-West's application to dismiss the statement of claim and permit the application of the plaintiffs to substitute the names
of all of the trustees of the trusts in place of the trusts presently named as plaintiffs in the statement of claim with all other
attendant amendments.
49
Because of the confusion caused by the timing of the service of the notice of appeal already referred to, I decline to
award costs to the successful appellant.
Appeal allowed.

End of Document
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Subject: Estates and Trusts; Family; Property
Headnote
Estates and trusts --- Trusts — General principles — Nature of trust
Woman bought house ("property") and settled it on trust for herself and her four children, and later settled additional three
properties on trust ("other trust properties") — Trust agreement defined subject matter of trust as property and any other property
vested in trustee, and provided that any distribution would not form part of recipient's net family property for purposes of
Family Law Act — One daughter and her husband and family lived in property, and each of woman's other three children
and their families lived in one of other trust properties — Daughter and husband did not pay rent, but paid expenses, taxes,
insurance, utilities and maintenance — Trial judge found that at date of separation, husband did not have interest in property
within meaning of s. 18(1) of Act, and that property was not matrimonial home within meaning of Act — Husband appealed
— Appeal dismissed — Trial judge did not err in concluding that while daughter had contingent beneficial interest in trust
property as whole, whatever that might be on woman's death, and that while four residences were currently subject matter of
trust, daughter as beneficiary had no property interest in any specific trust asset, therefore, she had no specific legal interest
in property within meaning of s. 18(1) of Act — Daughter's duties and powers as trustee were not interest in property within
meaning of s. 18(1) of Act, as she possessed those powers and duties not in her personal capacity but in her fiduciary role as
trustee — Trial judge did not exceed scope of issue to be decided at trial.
Family law --- Division of family property — Determination of ownership of property — Application of trust principles —
Property held in trust for third party
Woman bought house ("property") and settled it on trust for herself and her four children, and later settled additional three
properties on trust ("other trust properties") — Trust agreement defined subject matter of trust as property and any other property
vested in trustee, and provided that any distribution would not form part of recipient's net family property for purposes of
Family Law Act — One daughter and her husband and family lived in property, and each of woman's other three children
and their families lived in one of other trust properties — Daughter and husband did not pay rent, but paid expenses, taxes,
insurance, utilities and maintenance — Trial judge found that at date of separation, husband did not have interest in property
within meaning of s. 18(1) of Act, and that property was not matrimonial home within meaning of Act — Husband appealed
— Appeal dismissed — Trial judge did not err in concluding that while daughter had contingent beneficial interest in trust
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property as whole, whatever that might be on woman's death, and that while four residences were currently subject matter of
trust, daughter as beneficiary had no property interest in any specific trust asset, therefore, she had no specific legal interest
in property within meaning of s. 18(1) of Act — Daughter's duties and powers as trustee were not interest in property within
meaning of s. 18(1) of Act, as she possessed those powers and duties not in her personal capacity but in her fiduciary role as
trustee — Trial judge did not exceed scope of issue to be decided at trial.
APPEAL by husband from judgment reported at Spencer v. Riesberry (2011), 2011 ONSC 3222, 2011 CarswellOnt 15872, 17
R.F.L. (7th) 73 (Ont. S.C.J.) finding that husband did not have interest in property and property was not matrimonial home
within meaning of Family Law Act.
E.E. Gillese J.A.:
1
A woman bought a house (the "property") and settled it on trust for herself and her four children. She later settled an
additional three properties on the trust (the "other trust properties"). One of her daughters married and had two children. During
the marriage, the daughter and her family lived in the property. Each of the other three children and their families were treated
similarly by being permitted to live in one of the other trust properties.
2

Section 18(1) of the Family Law Act, R.S.O. 1990, c. F.3 (the "FLA") reads as follows:
18.(1) Every property in which a person has an interest and that is or, if the spouses have separated, was at the time of
separation ordinarily occupied by the person and his or her spouse as their family residence is their matrimonial home.

3
Does the daughter have an interest in the property within the meaning of s. 18(1) of the FLA? The trial judge held that
the answer to that question is "no".
4 The court agrees with the trial judge. After hearing the appellant, the court dismissed the appeal and promised that reasons
would follow. These are the promised reasons.
Overview
5

Linda Spencer has four children, one of whom is Sandra Lynn Spencer, the respondent in this appeal.

6 On March 18, 1993, Linda Spencer bought the property, 14146 Riverside Drive in St. Clair Beach, Ontario. That same day,
she executed a trust agreement (the "Trust Agreement") in which she established the Spencer Family Realty Trust ("SFRT")
in favour of herself and her four children. She was the named trustee. The preamble to the Trust Agreement stated that Linda
Spencer bought the property in trust for the benefit of herself and her four children. Article 1.1 defined the trust property as the
property plus any additional property that might be contributed to the SFRT. It also provided that any distribution pursuant to
the Trust Agreement was not to form part of the recipient's net family property (the "Proviso to art. 1.1").
7 The respondent married Derek Lawrence Riesberry (the "appellant") in 1994. They had two children. After the property was
purchased in 1993, the parties resided in it, apart from a two-year period during which a new house was built on the property.
They did not pay rent during the time they resided in the property but they did pay expenses associated with it, such as taxes,
insurance, utilities and maintenance.
8 On December 1, 2005, the Trust Agreement was amended to change the trustee from Linda Spencer to her daughters, Lori
Fisher and the respondent. At various times, Linda Spencer purchased three other properties and made them part of the subjectmatter of the SFRT. Just as the respondent and her family were permitted to live in the property, so too each of the respondent's
three siblings and their families were permitted to live in one of the other trust properties.
9 After the appellant and respondent separated in August of 2010, Linda Spencer gave notice to vacate, as she intended to take
possession of the property. The respondent and one child vacated but the appellant and the other child remained in the property.
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10
The respondent began divorce proceedings. Questions about the Trust Agreement and the respondent's interest in the
property arose in the course of those proceedings. The appellant added Linda Spencer and the SFRT as respondents in the
matrimonial proceedings (the "SFRT respondents").
11 In April of 2011, in the course of two endorsements, Quinn J. directed the trial of an issue to determine whether the Trust
Agreement excluded the property from the respondent's net family property (the "Quinn J. endorsements").
12 Justice Scott K. Campbell (the "trial judge") conducted the trial on May 24, 2011. By order dated August 10, 2011 [Spencer
v. Riesberry, 2011 CarswellOnt 15872, 17 R.F.L. (7th) 73 (Ont. S.C.J.)], he ordered that: (1) the property is not a matrimonial
home within the meaning of the FLA; (2) the Proviso to art. 1.1 is a condition subsequent that is void for uncertainty; (3) the
respondent's interest in the SFRT is an asset within the meaning of the FLA; and, (4) evaluations of the respondent's interest in
the SFRT shall be undertaken as part of the equalization calculation.
13 In this appeal, the appellant challenged only the first determination, namely, that the property is not a matrimonial home
within the meaning of the FLA.
14

The court dismissed the appeal.

The Quinn J. Endorsements
15 The appellant challenged the jurisdiction of the trial judge to make the first determination in the order under appeal. Thus,
it is necessary to carefully consider the Quinn J. endorsements.
16 On April 14, 2011, Quinn J. directed the trial of an issue to determine whether the Trust Agreement excluded the property
from the net family property definition of the FLA. Paragraph 8 of his reasons contains his ruling on this matter. It reads as
follows.
Counsel for the [respondent] and Linda Spencer and the Spencer Family Realty Trust have argued that the trust agreement
and its amendment excludes the trust property from the net family property definition of the Family Law Act. The
[appellant], Derek Riesberry, has argued that the trust agreement and its amendment does not exclude the trust property
(family residence or interest in trust) from the net family property definition of the Family Law Act. This application will
not move forward until this court rules on the trust agreement. The Family Law Rules (16(1)) provide for a motion for
summary judgment on part of a claim. The Family Law Rules 16(8) and (9) provide for the court deciding a question of
law and giving directions if necessary. In my judgment, the trust agreement interpretation is a pure question of law. The
trust agreement and the amendment should be all that is necessary for the interpretation. The question to be answered by
the court is set out in Article 1.1 of the trust agreement. Once this court makes a ruling on the trust, valuations, if necessary,
can be conducted and any other motions flowing from the court's ruling can be launched.
17
In reasons dated April 29, 2011, Quinn J. reiterated that the trial was to resolve whether the Trust Agreement excludes
the property from the provisions of the FLA and whether the respondent had a property interest in the SFRT that should be
included in her net family property.
The Trial Decision
18
The trial judge first considered the Quinn J. endorsements. He stated that the trial had begun with a discussion of what
issues were to be decided by it. He noted that the parties' factums all stated the issues differently.
19

The trial judge concluded that there were two issues to be resolved, namely:
i. Does the Trust Agreement exclude the property from the provisions of the FLA?
ii. Does the respondent have a property interest in the SFRT that should be included in her net family property?
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20
In deciding the first issue, the trial judge focussed on s. 18(1) of the FLA. He noted that there is no question that the
property was a family residence: it was regularly occupied by the appellant and the respondent and their children, and it was
their home at the time of their separation. There was no suggestion that they occupied any other residence as their family home.
Thus, the issue was whether the respondent had an interest in the property within the meaning of s. 18(1).
21
The trial judge held that the respondent has a contingent beneficial interest in the SFRT, "whatever that might be on the
death of Linda Spencer". She has, however, no interest in any specific property held by the SFRT. Therefore, he concluded, she
did not have an interest in the property within the meaning of s. 18(1) of the FLA. In reaching this conclusion, the trial judge
relied on the decision of Panet J. in Clarke v. Read Estate (2000), 12 R.F.L. (5th) 305 (Ont. S.C.J.).
22 The trial judge then considered the second issue, namely, whether the respondent's interest in the SFRT is to be included in
her net family property. In concluding that it is, he relied on s. 4(1) of the FLA, which defines net family property, and caselaw
in which the courts have held that a beneficial interest in a trust, whether vested or contingent, is property and to be included
when determining a person's net family property.
23
Thereafter, the trial judge ruled on the nature of the Proviso to art. 1.1 of the Trust Agreement. This part of the order
below has not been appealed, so there is no need to recount the trial judge's reasoning on this point.
24

The trial judge concluded by stating that the property is not a matrimonial home within the meaning of the FLA.

The Issues
25

This appeal raises two issues:
1. Did the trial judge err in finding that, at the date of separation, the respondent did not have an interest in the property
within the meaning of s. 18(1) of the FLA?
2. In determining that the property was not a matrimonial home within the meaning of the FLA, did the trial judge exceed
the scope of the issue to be decided?

The Relevant Provisions of the Trust Agreement
26

The preamble to the Trust Agreement reads as follows:
WHEREAS the Settlor has acquired certain real property in trust for the benefit of herself and her children, WILLIAM
GREGORY SPENCER of the Town of St. Clair Beach, in the County of Essex and Province of Ontario and SANDRA
SPENCER of the Town of St. Clair Beach, in the County of Essex and Province of Ontario and LORI SOROKOPAS
of the Town of LaSalle, in the County of Essex and Province of Ontario and CONNIE JEFFERY of the Municipality of
Metropolitan Toronto, in the Province of Ontario, (hereinafter called the "Beneficiaries"), and has taken title to the real
property listed in Schedule "A" annexed hereto, and may hereafter transfer or cause to be transferred to the Trustee other
real or personal property, all of which is to be held by the Trustee, upon the trusts, and subject to the powers and provisions
hereinafter declared and contained.

27
Article 1.1 of the Trust Agreement defines the subject matter of the trust as the property and any other property vested
in the trustee. The Proviso to art. 1.1 states that any distribution shall not form part of the recipient's net family property for
the purposes of the FLA. Article 1.1 reads as follows:
1.1 "Trust Property" shall [be] the land [and] premises described in Schedule "A" annexed hereto and form a part of this
Declaration of Trust, and any further or additional real or personal property which the Settlor, or any other person may
donate to or vest or cause to be vested in the Trustees, to be held upon the trusts, and with and subject to the powers
and provisions hereof and any property substituted therefor. PROVIDED however, that any benefit whether as to income
or capital or both, or income from capital or proceeds to which any person shall become entitled in accordance with the
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provisions of this Trust Agreement shall not fall into any community of property which may exist between any such person
and his or her spouse, and shall not form part of his or her net family property for the purpose or purposes of the Family
Law Act (Ontario), and any amendments thereto or any successor legislation thereto, but shall only be paid by the Trustee
to such person on the condition that the same shall remain separate property of such person, free from the control of his or
her spouse and the separate receipt of such person shall be a discharge to the Trustee of such payment.
28
Article 3.1 stipulates that: the trust property is to be held in trust for the benefit of Linda Spencer and her four children;
Linda Spencer has the right to use the trust property during her lifetime; and, on Linda Spencer's death, the trust property is to
be divided into equal shares for the children alive at her death. It reads as follows:
3.1 The Settlor gives the Trust Property to the Trustee upon the following trust:
(a) The Trustee shall hold the Trust Property in trust for the Beneficiaries subject to a life interest in favour of
Linda Spencer to use the Trust Property during her lifetime;
(b) Upon the death of Linda Spencer, the Trustee shall divide the Trust Property into a number of equal parts so
that there is one part for each Beneficiary living at the death of Linda Spencer.
29

Article 6.1 makes the trust irrevocable. It reads as follows:
6.1 The Settlement hereby made shall be irrevocable by the Settlor and notwithstanding anything herein expressed or
implied, no part of the capital or income of the Trust Property shall be paid or lent or applied for the benefit of the Settlor
in any manner or in any circumstances whatsoever.

A Preliminary Comment
30 As has been noted, the trial judge interpreted the Proviso to art. 1.1 of the Trust Agreement as having created a condition
subsequent whose intent was to defeat the effect of the FLA. He struck down the condition subsequent as being void for
uncertainty.
31
This aspect of the order below has not been appealed. Nothing in these reasons is to be taken as approving this aspect
of the decision below.
At the Date of Separation, Did the Respondent Have an Interest in the Property Within the Meaning of s. 18(1) of the
FLA?
32
The appellant submits that the trial judge erred in finding that the respondent did not have an interest in the property
within the meaning of s. 18(1) of the FLA. He makes the following three arguments in support of this submission:
(1) the respondent's interest as a beneficiary of the SFRT was sufficient to establish an interest in the property within
the meaning of s. 18(1);
(2) the respondent's role as a trustee of the SFRT, combined with her beneficial interest in the SFRT, was sufficient
to establish an interest in the property within the meaning of s. 18(1); and
(3) enforcing the notion of the separate entities of trustee and beneficiary will defeat the desired effect of the FLA and
the special treatment afforded a matrimonial home in that legislation.
33

As I will explain, I do not accept this submission or any of the arguments advanced in support of it.

1. The Respondent's Interest as a Beneficiary of the SFRT
34
The trial judge held that the respondent has a contingent beneficial interest in the SFRT trust property as a whole,
whatever that might be on the death of Linda Spencer. While the four residences are currently the subject matter of the SFRT,
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the respondent as a beneficiary has no property interest in any specific trust asset. Therefore, she has no specific legal interest
in the property within the meaning of s. 18(1) of the FLA.
35

I agree with the trial judge.

36
The Preamble to the Trust Agreement defines the beneficiaries as Linda Spencer and her four children. Article 3.1 of
the Trust Agreement provides that on the death of Linda Spencer, those of her children who are alive will be entitled to equal
shares in the trust property. As the respondent's entitlement under the SFRT is conditional on her being alive at the time of her
mother's death, the trial judge correctly found that the respondent has a contingent beneficial interest in the assets of the SFRT.
37
Unless the terms of the trust expressly provide otherwise, a beneficiary has no property interest in any specific asset of
the trust, prior to or absent an appropriation of such asset to the beneficiary by the trustee: see Gennaro v. Gennaro (1994),
111 D.L.R. (4th) 379 (Ont. U.F.C.).
38
In Gennaro, Vita Gennaro owned a house on Case Street. Under her will, she named her son Angelo the trustee of her
estate. As trustee, Angelo was given wide powers of sale and administration. Angelo and his two siblings were the residuary
beneficiaries of their mother's testamentary trust. After Ms. Gennaro died, Angelo and his wife lived in the Case Street property
until they separated.
39
Justice Steinberg held that the will did not vest any specific property in any of the heirs. No beneficiary under the trust,
including Angelo, could rely on receiving a conveyance of any interest in the Case Street property. Accordingly, Angelo did
not have an interest in the Case Street property within the meaning of s. 18(1) of the FLA.
40 Justice Panet reached the same result in Clarke. In Clarke, prior to her marriage, a woman conveyed title to her personal
residence to a trust of which she and her daughter were beneficiaries. Her intent was to ensure that ownership of the home and
her ability to transfer it to her daughter would be unaffected by her marriage. The terms of the trust provided that on her death,
all the trust property would go to her daughter.
41
The woman and her husband occupied the residence. After she died, her husband claimed an equalization payment,
alleging that the family residence was a matrimonial home within the meaning of s. 18(1) of the FLA or, alternatively, a property
owned by the wife at the time of her death.
42
At para. 37 of his reasons, Panet J. held that the family residence was an asset of the trust throughout the marriage and
that the wife did not have an interest in the home within the meaning of s. 18(1) of the FLA.
43
In the present case, the Trust Agreement gives the trustees broad powers to manage and administer the trust property.
There is no provision in the Trust Agreement giving the respondent or any of her siblings the right to call for the transfer or
delivery of any particular item of property held by the SFRT, either prior to or following the death of Linda Spencer. The Trust
Agreement places no obligation on the trustees to transfer any asset in specie. Indeed, we cannot even know what the trust
property will consist of at Linda Spencer's death. There will be no automatic conveyance of one property to each of the four
children on the death of Linda Spencer, as the appellant contends.
44
The respondent's interest as a beneficiary of the SFRT is not an interest in the property within the meaning of s. 18(1)
of the FLA.
2. The Respondent's Role as a Trustee of the SFRT
45
The respondent and her sister, Lori Fisher, are co-trustees of the SFRT. As such, they have joint legal control of, and
authority over, the subject matter of the SFRT. As trustee, the respondent has the powers and duties given to her by the Trust
Agreement and legislation. It is self-evident that the respondent's duties and powers as trustee are not an interest in the property
within the meaning of s. 18(1) of the FLA. How could they be? She possesses those powers and duties not in her personal
capacity but in her fiduciary role as trustee, a role that requires her to act solely in the best interests of the beneficiaries.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

6

Spencer v. Riesberry, 2012 ONCA 418, 2012 CarswellOnt 7589
2012 ONCA 418, 2012 CarswellOnt 7589, [2012] W.D.F.L. 3552, 114 O.R. (3d) 375...

46
Moreover, the court cannot combine or conflate the respondent's powers and duties as trustee with her position as a
contingent beneficiary under the SFRT, as the appellant contends, to create an interest in the property within the meaning of s.
18(1). As I explain more fully below, the roles of trustee and beneficiary are distinct and must be maintained as separate and
distinct in order for the trust to be workable.
3. The Separate Entities Argument
47
The appellant argues that the court should not enforce the separate entities of trustee and beneficiary. He points to
Debora v. Debora (2006), 83 O.R. (3d) 81 (Ont. C.A.), a decision of this court, in which the corporate veil was pierced to
find that a cottage owned by the appellant's company was the parties' matrimonial home for the purposes of equalization. The
separate entities of corporation and shareholder were not maintained in Debora because, in the words of the court at para. 24
of the reasons, "it would yield a result too flagrantly opposed to justice, convenience or would defeat the desired effect of [the]
legislation". The appellant contends that maintaining the separate entities of trustee and beneficiary in the present case would
similarly undermine the intent of the FLA and the special treatment it affords a matrimonial home.
48

Two significant distinctions between Debora and the present case are a complete answer to this argument.

49

The first relates to s. 18(2) of the FLA, which reads as follows:
18(2) The ownership of a share or shares, or of an interest in a share or shares, of a corporation entitling the owner to occupy
a housing unit owned by the corporation shall be deemed to be an interest in the unit for the purposes of subsection (1).

50
In Debora, title to the property in question was held by a corporation. The appellant was described as the corporation's
alter ego. He was its sole shareholder; he controlled it. He had provided all of the funds for the purchase, maintenance and
repair of the property. Based on s. 18(2), the court pierced the corporate veil, saying that the appellant could not hide behind
the corporate veil to defeat his wife's legitimate claim.
51
It was s. 18(2) of the FLA that gave the court the power to pierce the corporate veil in Debora. There is no comparable
provision in the FLA in respect of trusts.
52
Second, to ignore or conflate the separate roles of trustee and beneficiary would be contrary to the fundamental nature
of a trust and would render the trust unworkable.
53
A trust is a form of property holding. It is not a legal entity or person. A trust does not hold title to property nor can it.
It is the trustee who holds legal title to the trust property.
54
A trust is also a type of relationship, namely, the fiduciary relationship that exists between trustee and beneficiary. The
foundation of the trust relationship is the separation of roles between the trustee and beneficiary with the trustee being the legal
owner of the trust property and the beneficiary being the equitable owner of the trust property. The trustee holds legal title to the
trust property so that it can manage, invest and dispose of the trust property solely for the benefit of the beneficiaries. A trust
can only exist when there is a separation between legal ownership in the trustee and equitable ownership in the beneficiaries.
55
If the court were to ignore or conflate the separate entities, it would destroy the foundation of the trust relationship. Put
another way, absent the separate entities, there is no trust relationship and, therefore, no trust. That is not the case when the
corporate veil is pierced. In that situation, the corporation as a separate legal entity remains — it is simply that the court can
look through the veil, in very limited circumstances, to attribute ownership to the corporation's alter ego.
Did the Trial Judge Exceed the Scope of the Issue to Be Decided at Trial?
56

In a word, the answer to this question is "no".

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

7

Spencer v. Riesberry, 2012 ONCA 418, 2012 CarswellOnt 7589
2012 ONCA 418, 2012 CarswellOnt 7589, [2012] W.D.F.L. 3552, 114 O.R. (3d) 375...

57
In para. 61 of his reasons, the trial judge states that the property "is not a matrimonial home within the meaning of the
FLA". This sentence is repeated as para. 1 of the order under appeal. It follows the trial judge's analysis of why the respondent's
interest in the SFRT is not an interest within the meaning of s. 18(1).
58
There are two conditions in s. 18(1) that must be satisfied for a property to be a matrimonial home: (1) a person must
have an interest in the property; and (2) at the time of separation, the property must be ordinarily occupied by the person and his
or her spouse as their family residence. The trial judge recognized that the second condition had been met because the parties
had used the property as their family residence. However, as has already been explained, he held that the first condition had not
been met because the respondent's interest is in the SFRT, not the property.
59
Therefore, when the trial judge stated that the property was not a matrimonial home within the meaning of the FLA, he
was simply saying that it was not a matrimonial home within the meaning of s. 18(1) of the FLA. Understood in this way, the
trial judge did not exceed the scope of the issue to be decided.
Disposition
60
It is for these reasons that I would dismiss the appeal with costs to the respondent fixed at $10,000 and to the SFRT
respondents fixed at $20,000, disbursements and all applicable taxes included.
J.C. MacPherson J.A.:
I agree.
Ducharme J.A.:
I agree.
Appeal dismissed.

End of Document
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British Columbia Supreme Court
Williamson v. Williamson
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Robert Morgan Williamson (Claimant) and Diane Louise
Williamson (Respondent) and Lorne Jack (Trustee) (Respondent)
Punnett J.
Heard: December 4, 2019
Judgment: January 29, 2020
Docket: Kelowna 121449
Counsel: M.M. Sinclair, for Claimant
N.W. Lott, for Respondent, Diane Louise Williamson
J.A. Hall, C. Vaughan, for Respondent, Lorne Jack
Subject: Civil Practice and Procedure; Estates and Trusts; Family; Property
Headnote
Remedies --- Injunctions — Principles relating to availability of injunctions — Existence of legal or equitable right capable
of enforcement
Wife's family had operated family farm since 1940s — Trust was settled on January 1, 1999 for benefit of wife, husband, and
wife's children, with trust owning one-sixth interest in farm — Trust was subject to provision in Income Tax Act establishing 21year deadline for disposition of trust — Husband and wife separated and became involved in family law proceedings — Trustee
intended to distribute all assets of trust before 21-year deadline and raised possibility that distribution would not include wife
— Husband brought application for interlocutory injunction essentially restraining any disposition of trust assets without order
or court or consent of husband — Application dismissed — Wording of Trust Settlement Agreement did not restrict distribution
to wife, husband, and wife's children — Distribution could be made to any beneficiaries, and trustee was given power to declare
who were beneficiaries — Trustee had power to do what he proposed, and he should not be prevented from doing so — Exercise
of trustee's discretion was not shown to be for improper purpose — Trustee's concern was survival of trust and its assets for
family and their descendants, and injunctive relief sought by husband was potentially detrimental to that purpose.
APPLICATION by husband for interlocutory injunction essentially restraining any disposition of wife's trust assets without
order or court or consent of husband.
Punnett J.:
1
The claimant seeks injunctive relief respecting a discretionary family trust, the trustee and protector of which is Lorne
Jack, the respondent Diane Louise Williamson's father. The application arises because of actions and anticipated actions of the
trustee, the latter of which arise from the "21-year rule" that will cause a deemed disposition of the Trust's assets at the end
of December 2019.
2

The specific orders sought are:
An order pursuant to s. 91 of the Family Law Act restraining the respondent, Diane Louise Williamson from instructing
Lorne Jack to dispose of, transfer, hypothecate, encumber or dissipate any assets of the Trust except as set out in Schedule
A hereto without prior court order or consent of the claimant in writing pending the trial of this matter.
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An order pursuant to Supreme Court Family Rule 12-1 restraining Lorne Jack in his personal capacity and in his capacity
as the trustee of the Trust from disposing of, transferring, hypothecating, encumbering or dissipating any assets of the Trust
except as set out in Schedule A hereto or alternately, to add any additional beneficiaries to the Trust without prior court
order or consent of the claimant in writing pending the trial of this matter.
An order that the restraining orders ... above shall bind any subsequent trustee appointed to the Trust.
3
Given the imminent deemed disposition on December 31, 2019, the application was dismissed on December 11, 2019
with reasons to follow. On December 16, 2019 counsel for the claimant raised with the Court the decision of the Supreme
Court of Canada, Yared v. Karam, 2019 SCC 62 (S.C.C.), released on December 12, 2019. The Court invited counsel to provide
submissions if they wished. They have now done so. Those submissions relating to Yared will be addressed later in these reasons.
Background
4
The parties Robert and Diane Williamson began to live together in a marriage-like relationship on either September 1,
1998, according to the claimant, or January 1999, according to the respondent, and were married on August 5, 2000.
5
The date of separation is also in dispute: the claimant asserting they separated on September 1, 2016 and the respondent
stating it was in 2012. There are two children of the marriage, Connor Ian Williamson, born [date omitted] and Mackenzie
Louise Williamson, born [date omitted] Connor is independent while Mackenzie is residing with the respondent.
6 The respondent's family owns and operates a family farm known as Firbank Farms, in Saanichton, British Columbia. There
is an issue as to its acreage but it is somewhere between 70 and 115 acres.
7
The farm income is mainly derived from the sale of eggs and broiler chickens under quotas. The respondent's family has
operated the farm since the 1940's, first in Cordova Bay, and now in Saanichton. Originally, the respondent's father and uncle
handled the day-to-day operation of the farm but it is now managed by the respondent and her brother, Glen Jack.
8
The farm owns beneficial title to the lands on which it operates. The main Firbank Farm assets are the acreage and the
quotas owned by a partnership of three companies, 575247 B.C. Ltd. ("247"), 575249 B.C. Ltd. ("249"), and 575262 B.C. Ltd.
("262"). The shareholders of 247 and 249 are the respondent's father and uncle.
9 262 was incorporated in November 1998 and became a partner in the farm shortly thereafter. One-half (50) Class A equity
shares in 262 are held by the Diane Murray Family Trust (the "Trust") and the other 50 are held by the Glen Jack Family Trust.
Both the respondent and her brother each also hold 50 Class B voting shares without par value in 262. The respondent and her
brother are the two officers and directors of 262.
10 The Trust was settled on January 1, 1999. At that time, the beneficiaries of that Trust were the respondent, the respondent's
spouse (the claimant), and the respondent's children. When these proceedings were commenced, the respondent was, with her
father, a co-trustee of the Trust. The Trust owns a 1/6 interest in the farm.
11 The 21-year deadline for disposition of the Trust set out in the Income Tax Act, R.S.C., 1985, c. 1 (5th Supp.), expires on
January 1, 2020. By letter dated August 19, 2019, counsel for the trustees of the Trust, gave notice that:
a) Diane Williamson would be removed as a trustee of the Trust; and
b) Lorraine Jack, the respondent's mother, would be added as a beneficiary of the Trust.
12
In the August 19, 2019 letter, it was also noted that Lorne Jack, acting as sole trustee, intended to distribute all of the
assets of the Trust before December 31, 2019 and although a final determination had not yet been made, distribution likely
would not include the respondent.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

2

Williamson v. Williamson, 2020 BCSC 108, 2020 CarswellBC 202
2020 BCSC 108, 2020 CarswellBC 202, 314 A.C.W.S. (3d) 832, 33 B.C.L.R. (6th) 402...

13
The respondent's interest in the Trust appears to be the most valuable potential asset in these family proceedings. In
January 1999, the partnership was valued at $5,063,292. It is not in issue that its value has increased since then.
Position of the Claimant Robert Morgan Williamson
14
The claimant submits the respondent has an interest in the Trust given the Trust was allegedly set up for her benefit and
she has entered into a contract of employment and provides services on behalf of 262 as a partner of the partnership. As such,
she and her brother have taken over primary responsibility for running the farm.
15
The claimant alleges the proposed distribution to Lorraine Williamson and not the respondent attempts to defeat the
claimant's claims. He goes so far as to declare it a "fraudulent conveyance."
16
His claim is against the increase in value of the farm pursuant to s. 84(2)(g) of the Family Law Act, S.B.C. 2011, c. 25
(FLA), as it is acknowledged the farm is excluded property under s. 85(1) of the FLA.
Position of the Respondent Diane Louise Williamson
17
The respondent submits that her interest in the farm is, and has only ever been, a beneficial interest in the Trust. That
interest has always been subject to the trustee's absolute discretion. Her beneficial interest has never vested and has always been
contingent. Any increase in the value of her beneficial interest is and always has been subject to the trustee's discretion. She
opposes the relief sought stating it does not prevent the trustee from exercising his discretion but only delays it. Further, she
submits that seeking to prevent a trustee from carrying out his obligations is not a basis for an injunction.
Position of the Respondent Trustee Lorne Jack
18 The respondent trustee opposes the injunctive relief sought stating he has taken the actions he has to preserve the farm as
a family operation, to avoid it being broken up by having to sell assets and to address the 21-year deemed disposition deadline
at the end of December 2019. He submits he has full discretion over the assets under the trust deed and that his actions are
consistent with the Trust's history and its purpose. He notes as well that if he is prevented from disposing of the Trust's assets,
very considerable tax consequences will ensue, resulting in the family facing an "enormous" tax bill. He submits irreparable
harm will be the result, including possibly the sale of the farm.
Law and Discussion
19
The claimant relies on both s. 91 of the FLA and the Supreme Court Family Rules 12-1 for an injunction. As the order
sought under s. 91 of the FLA depends on whether the injunctive relief is granted, I turn first to that relief.
20
The claimant seeks an order restraining Lorne Jack, the trustee, from distributing the Trust's assets as it is unlikely that
any will be distributed to the respondent. It appears that is correct given the statements of intention of the trustee.
21

As various analogies were made respecting the nature of a trust, I turn first to what a trust is and is not.

22
A trust is not a separate entity like a corporation. It is a relationship that depends on trust property to exist. In Bronson
v. Hewitt, 2013 BCCA 367 (B.C. C.A.), Newbury J.A. stated:
[70] The trial judge noted — correctly — that a trust is not a separate legal entity but a "relationship". He cited the following
passage from Waters, supra:
A trust comes to a close, and the trustee is entitled on a passing of his final accounts to a discharge, when the terms of
the trust have been carried out. As we have seen, the terms may be of the simplest, requiring for instance the holding
of land until the beneficiary is of age, or more complex, as when the trust creates a number of successive interests and
confers upon the trustee extensive discretions and duties additional to those which are imposed by law. But whatever
the terms, and in practice in almost all cases there is an instrument creating the trust which will contain those terms,
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the natural end of the trust is the moment when the trustee has properly transferred to beneficiaries all the remaining
trust property in his name and possession, and has had his final accounts passed. [At 1173-74.]
(See also Underhill and Hayton, supra, at 385-6 and E.E. Gillese and M. Milczynski, The Law of Trusts (2nd ed., 2005)
at 85: "A trust cannot exist without trust property ...")
23

In Quinn Estate, 2018 BCSC 365 (B.C. S.C.), Funt J. reiterates this point:
[30] Unlike an individual (or a corporation), a trust is not a legal person; it is a relationship ...
[31] Donovan W.M. Waters, Mark R. Gillen & Lionel D. Smith, eds., Waters' Law of Trusts in Canada, 4th ed. (Toronto:
Carswell, 2012) at 3, describes the relationship as follows:
However, the relationship between the trustee, having duties and powers, and the beneficiary or purpose, having rights
to compel performance of the trusts (or obligations upon which terms the trustee holds), is the traditional way in
which the "trust" has been analyzed. And among lawyers of the common law tradition [the] following definition is
generally regarded as being one of the best:
A trust is the relationship which arises whenever a person (called the trustee) is compelled in equity to hold
property, whether real or personal, and whether by legal or equitable title, for the benefit of some persons (of
whom he may be one, and who are termed beneficiaries) or for some object permitted by law, in such a way that
the real benefit of the property accrues, not to the trustees, but to the beneficiaries or other objects of the trust.
[Footnotes omitted.]

24
As noted earlier, the trustee, Lorne Jack, is also the protector of the Trust. A protector is described in Donovan W.M.
Waters, Mark R. Gillen & Lionel D. Smith, Waters' Law of Trusts in Canada, 4th ed. (Toronto: Carswell, 2012), after describing
the roles of a settlor of a trust, the trustee and the beneficiary at pp. 134-135:
... But suppose the settlor chooses to retain powers, not as settlor, but in a manner in which he or another can exercise
the power or powers. This is where the "protector" makes an entrance. The title of "protector" — guardian, committee,
curator, adviser, among other names given to this role in trust instruments — is entirely a creature of practice. The term
"protector" is not defined in Canadian case law, or in Canadian federal or provincial legislation.
25
A trust is not an entity capable of holding property or commencing proceedings, such must instead be done in the name
of the trustee: Taylor Ventures Ltd., Re, 2005 BCSC 11 (B.C. S.C.) at paras. 53-55.
26
At p. 47, Waters notes that trusts do share common features with other fiduciary relationships, such as the relationship
between a company and a director:
As indicated above, the trust shares common features with other fiduciary relationships in terms of the duty of a fiduciary
to act in good faith in the interests of the person to whom the fiduciary obligation is due. There are, however, important
differences. The requirements for establishing a fiduciary relationship, as suggested above, are quite different from, for
instance, the three certainties ... required for existence of an express trust. Further, a trust, whether express, resulting or
constructive, involves property. A fiduciary relationship does not necessarily involve property ...
27

The Trust Settlement Agreement in this instance provides:
(e) "Beneficiaries" means Diane Murray, the lawful spouse of Diane Murray from time to time (except the lawful but
estranged spouse of Diane Murray as of the date of this Settlement) and the children of Diane Murray, whenever born
or adopted,
...
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(k) "Protector" means:
(i) Lorne Jack;
(ii) if Lorne Jack becomes incapable the persons, other than the Settlor, who are from time to time the attorney in fact,
committee or other legal representative of Lorne Jack; and
(iii) after the death of Lorne Jack, the persons, other than the Settlor, who are from time to time the executors and
trustees of the last will and testament of Lorne Jack, or if Lorne Jack dies intestate, the administrators of the estate
of Lorne Jack;
...
LEGAL TITLE TO TRUST ASSETS
6. Any Assets from time to time constituting the Trust Fund will be held by and registered in the name of the Trustee or
in the name of the Trustee's nominee or otherwise as the Trustee may decide. The Trustee is not liable for any loss to the
Trust resulting from any act of the nominee in whose name an Asset is held.
...
TRANSFER TO ANOTHER TRUST
13. Notwithstanding any of the Trusts, powers and provisions herein, and subject to paragraph 14 hereof, the Trustee may
in the Trustee's absolute discretion at any time and from time to time, transfer and convey the whole or any share, portion,
part or parts of the Trust Fund, save and except any such share, portion, part or parts thereof which is indefeasibly vested
in possession of one or more of the Beneficiaries, to any other trust or settlement (the "New Trust") whether established
under or pursuant to the laws of the Province of British Columbia, any other Province of Canada, or any other jurisdiction
whatsoever, to be held by the trustees of the New Trust with and subject to the powers and provisions of the New Trust,
provided that the Beneficiaries of the New Trust must be one or more of the Beneficiaries of the Trust alive at the date of
such transfer and that the respective interests and rights of the Beneficiaries with respect to the share, portion, part or parts
of the Trust Fund so transferred and conveyed will under the New Trust be the same as or substantially the same, insofar
as is possible under the laws of the jurisdiction governing the New Trust, as the interests and rights of the Beneficiaries to
the Trust Fund under this Settlement. Upon such a transfer being made, the Trusts herein declared concerning the property
comprised in such transfer will cease and determine and the said property will for all purposes be subject to the trusts,
powers and provisions contained in the New Trust.
TRUSTEE'S POWERS
14. In addition to all other powers conferred upon the Trustee by the other provisions of this Settlement or by any statute or
general rule of law, the Trustee has and is hereby given the power and authority in the Trustee's absolute and uncontrolled
discretion at any time and from time to time to administer the Trust Fund in whatever manner the Trustee may determine
and will have the right to take any action in connection with the Trust Fund and to exercise any rights, powers and privileges
which may exist or arise in connection therewith to the same extent and as fully as an individual could if the individual
was the sole owner of the Trust Fund. Without in any way limiting the generality of the foregoing, the Trustee will have
the powers and authority set out in Schedule "A" attached hereto.
...
APPOINTMENT OF BENEFICIARIES

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

5

Williamson v. Williamson, 2020 BCSC 108, 2020 CarswellBC 202
2020 BCSC 108, 2020 CarswellBC 202, 314 A.C.W.S. (3d) 832, 33 B.C.L.R. (6th) 402...

18. Lorne Jack, acting personally and not as a fiduciary, shall have the power to declare that any person or class of persons
shall be included as a beneficiary or beneficiaries in addition to those persons defined in the definition of "Beneficiaries"
in paragraph 1(e) provided that no person may be a beneficiary in respect of the Trust Fund if that person is the Settlor. If
a Trustee who is the sole Trustee of the Trust is appointed as a Beneficiary of the Trust, the Protector must concurrently
appoint a replacement Trustee, who is not a Beneficiary and the Trustee who is appointed as a Beneficiary will be deemed
to have resigned immediately with notice being waived by the Protector. Any such addition will be made by deed naming
or describing the person or class of persons to be added and specifying the date or the happening of the event (not being
earlier than the date of execution of the deed) upon which the addition shall take effect.
...
SCHEDULE "A" TRUSTEE'S POWERS
Without in any way limiting the generality of paragraph 14, the Trustee will have the power and authority:
PROCEEDINGS AFFECTING THE TRUST FUND
(r) to institute, prosecute and defend any suit or actions or other proceedings affecting the Trustee or the Trust Fund or any
part thereof, to compromise or settle any matter of difference or to submit any such matter to arbitration, to compromise
or compound any debts owing to or by the Trust upon evidence that to the Trustee seems sufficient, to make partition in
whole or in part at public auction or private sale or otherwise upon any terms the Trustee deems advisable with any coowners or joint owners having any interest in any properties comprised in the Trust Fund and to make such partition either
by sale or by setoff or by agreement or otherwise (including where deemed desirable, provision for equality or exchange);
DISTRIBUTIONS
(s) upon any distribution or division of the Trust Fund or of any part thereof to distribute or divide the same either wholly
or in part in money or in other Assets of the Trust Fund and for the purpose of such distribution or division, and for any
other purpose hereunder, to place a value on the Assets or of any share therein as the Trustee deems just and proper and
any valuation is absolutely final and binding upon all persons entitled hereunder; to determine what share of any specific
Asset will be given or allocated to any particular Beneficiary upon any distribution from or division of the Trust Fund
and to distribute or divide the same subject to the payment of any amount as will be necessary to adjust the shares of the
various Beneficiaries;
...
AMOUNTS PAYABLE TO BENEFICIARIES
(z) to make amounts payable to one or more of the Beneficiaries by signing a trust minute under seal which irrevocably
declares an amount to be payable to a Beneficiary at which time the Beneficiary will have a legally enforceable right to
payment of that amount;
PAYMENTS TO BENEFICIARIES AND THIRD PARTIES
(aa) to issue promissory notes as negotiable instruments as payment in full of any amounts made irrevocably payable to
a beneficiary or any other outstanding debt;
NON-ARM'S LENGTH TRANSACTIONS
(ab) to engage in any transaction authorized or empowered whether express or implied hereunder, with either the Trustee
personally, and of the Beneficiaries or any persons related to them, including companies in which the Trustee, Beneficiaries
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or related persons are interested, provided that such transactions are on the same basis as might reasonably be negotiated
with any stranger;
RECTIFICATION AND AMENDMENTS
(ac) provided any alteration, amendment, enlargement, change, correction or modification does not, in the opinion of the
Trustee, prejudice the rights of the Beneficiaries hereunder:
i. the Trustee may without reference to or the consent or concurrence of any Beneficiary, by supplemental indenture
or otherwise, make any changes or corrections in this Settlement or any indenture supplemental hereto, which in
his opinion are corrections or changes required for the purposes of curing or correcting any ambiguity or defect or
inconsistent provisions or clerical omissions or mistakes or manifest errors contained herein or therein; and
ii. the Trustee may, by supplemental indenture or otherwise, alter, amend, enlarge or modify the provisions contained
in this Settlement or any indenture supplemental hereto if such alteration, amendment, enlargement or modification
is, in the opinion of the Trustees, beneficial to the Beneficiaries or required for the purpose of complying with any
statute of Canada or any Province thereof, or any order, rule or regulation made pursuant to such statute, or for the
purpose of overcoming difficulties in the administration of the Trusts hereof.
28
The claimant submits the Trust Settlement Agreement does not permit the trustee to make advances to newly
appointed beneficiaries, relying on the definition of "Beneficiaries," the wording at paragraph 18 and the provision regarding
"distributions" in Schedule A.
29 The wording of the Trust Settlement Agreement does not restrict distribution to the respondent, her spouse and her children.
Distribution can be made to any beneficiaries and paragraph 18 gives Lorne Jack the power to declare who are beneficiaries. I
conclude the trustee has the power to do what he proposes. The issue then is whether an order should prevent him from doing so.
30
The trust deed gives the Trustee "power and authority in the Trustee's absolute and uncontrolled discretion at any time
and from time to time to administer the Trust Fund in whatever manner the Trustee may determine...". Waters describes such
powers at p. 985:
The settlor or testator may create a power which by its nature is discretionary, or he may add that it is to be exercised at the
discretion or at the absolute and uncontrolled discretion of the trustees. In the latter situation, he is attempting to underline
that he wishes no interference with the trustees, and, since the beneficiaries have no such power to intervene in any event,
his meaning can only refer to the courts.
31
That power assumes the trustee is not acting in breach of trust (Waters at p. 985, footnote 339). Waters also observes
that the court may intervene if a decision of a trustee is so unreasonable that no fair dealing trustee would make the decision or
where the trustee considers factors irrelevant to the discretionary decision (at p. 989). However, the underlying principal is that
where such wording exists, the courts are more inclined to defer to the discretion of the trustee: Waters at p. 986. If a trustee
exercises their discretion in good faith and not for any improper purpose, the court should not intervene: Edell v. Sitzer (2004),
187 O.A.C. 189 (Ont. C.A.), 2004 CanLII 654 at para. 13.
32
The issue raised by the application is what deference the court should give to a discretionary trust in a family law
proceeding. In Gartside v. Inland Revenue Commissioners, [1968] 1 All E.R. 121 (U.K. H.L.), the court found that a beneficiary
under a purely discretionary trust had no proprietary interest in the trust property, hence any "interest" in it as beneficiary could
not be quantified: also see Purtzki v. Saunders, 2016 BCCA 344 (B.C. C.A.). Such a beneficiary has only the hope that the
trustee will exercise their discretion in his or her favour. Counsel for the claimant submits Gartside is the "high-water mark"
of the court's deference to a discretionary trust in a family law context.
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33
Similarly, in Delesalle v. Delesalle, 2006 BCCA 445 (B.C. C.A.) at para. 12, the court found that s. 58(3)(a)(ii) of the
Family Relations Act, R.S.B.C. 1996, c. 128 (FRA), had no application to a spouse's interest in a discretionary family trust
where "nothing in the trust vested in any of the potential beneficiaries."
34
This line of reasoning also prevents parties in family law litigation from asserting a claim in potential inheritances not
yet bequeathed. In H.S.S. v. S.H.D., 2018 BCCA 199 (B.C. C.A.) at para. 74, the Court held:
[74] I consider it settled that it is inappropriate for a court, in considering the financial resources of a family law litigant,
to delve into the question of potential inheritances: Graham v. Graham (1984), 59 B.C.L.R. 27 (C.A.).
[75] In Graham, the husband brought an application pursuant to the then R. 28 of the Rules of Court seeking to examine
his father-in-law on various matters, including contributions by the in-laws to family assets, the existence of a present
bequest, trusts in favour of the wife, and the wife's expectation of an inheritance. The chambers judge held that a potential
inheritance was not property within the meaning of the FRA. He reached the same conclusion in respect of contingent
interests, although he allowed questions relating to trusts in favour of the wife and the source of contributions to family
property.
[76] In brief reasons for judgment, Mr. Justice Taggart for the court rejected the appeal. Concerning the possibility of the
wife inheriting in the future, he said at 28:
How it can be said that the possibility of a parent making a bequest to a child is a matter now in question in the action
I cannot understand. I think those contingencies are clearly not matters within the provisions of R. 28(1) and, clearly,
they are not matters comprehended by the matters in issue between the parties which arise out of the provisions of
the Family Relations Act.
[77] By that statement I understand the court to say that the testamentary plans of strangers to family litigation do not bear
on issues between the parties. Not only is this proposition solidly based in the concepts of relevance and materiality, it
avoids consequential decisions built on the sandy foundation of speculation, prevents undue expansion of the court's field
of inquiry, and respects the privacy and autonomy of strangers to the litigation.
[78] This conclusion from Graham has not been doubted in our jurisprudence: see Nowak v. Nowak, 2014 BCCA 409 at
para. 109, leave to appeal ref'd, [2014] SCCA No. 561; Todd v. Freeman, 2005 BCCA 519 at para. 38; D.I. v. S.I., 2011
BCSC 1788 at para. 94.
35

However, Saunders J.A. for the court in H.S.S. then noted that contingent trust interests differ from potential inheritances:
[79] The law as it relates to contingent trust interests is more complicated, reflecting a variety of models of beneficial
interests. Much of the jurisprudence was developed in cases requiring the identification of contingent trust interests as
family assets, but certain cases under s. 65(1) also bear on this question.
[80] In my view, generally speaking, trust interests that are contingent and discretionary should not inform the analysis
under s. 65(1)(e), though that analysis may admit of contingent trust interests that are not dependent on the exercise of
another person's discretion. As I will explain, this distinction ensures the interests at issue are relevant because it avoids
speculation and tracks the extent to which a party will actually derive or enjoy the benefit of those interests.
[Emphasis in original.]

36

After reviewing several authorities, she stated:
[86] I take from this discussion that whether an interest in a trust qualifies as a family asset turns on how the substance
of that interest is appropriately characterized and, in particular, the extent to which that interest can be described as being
"owned". Generally speaking, this may be determined by whether the trust is discretionary or fixed. However, as the
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question is one of substance and not form, sufficient certainty that the trust assets will be transferred to the purported owner
can fulfill this criterion. The enquiry, in other words, does not end with the analysis of discretionary words in the trust
deed, but rather requires consideration of the possibility events will unfold as if the trust were fixed.
37 A party's interest in a discretionary trust can be vested and qualified as property to be divided in a family law proceeding.
That however depends on "sufficient certainty" a party will "actually derive or enjoy the benefit" of those interests as if the trust
were fixed. The facts then must move the potential interest from speculative to one that is more certain.
38
For example, in Purtzki the father brought a family home into the relationship and transferred it to a Home Trust. The
trustees were friends of the father and likely to honour his wishes. He occupied the home and had the ability to ask the trustees
to dispose of it to him or finance it. The Court found at para. 68, "although the terms of the Home Trust Agreement suggest
that it is discretionary, in reality the Home Trust functions more closely to a fixed trust in that the Father has always enjoyed
the unfettered use of the entirety of its only significant trust asset." In those circumstances the Home Trust was found to be a
family asset under s. 58(3)(a)(ii) of the FRA.
39
The respondent trustee raises the application of cases decided under the FRA, not the FLA. Section 58(3)(a)(ii) of the
FRA provided:
Family Asset Defined
58.(1) Subject to section 59, this section defines family asset for the purposes of this Act.
(2) Property owned by one or both spouses and ordinarily used by a spouse or a minor child or either spouse for a family
purpose is a family asset.
(3) Without restricting subsection (2), the definition of family asset includes the following:
(a) If a corporation or trust owns property that would be a family asset if owned by a spouse,
(i) a share in the corporation, or
(ii) an interest in the trust
owned by the spouse;
40

Section 84 of the FLA provides:
Family Property
84.(1) Subject to section 85 [excluded property], family property is all real property and personal property as follows:
(a) on the date the spouses separate,
(i) property that is owned by at least one spouse, or
(ii) a beneficial interest of at least one spouse in property;
(b) after separation,
(i) property acquired by at least one spouse if the property is derived from property referred to in paragraph (a)
(i) or from a beneficial interest referred to in paragraph (a)(ii), or from the disposition of either, or
(ii) a beneficial interest acquired by at least one spouse in property if the beneficial interest is derived from
property referred to in paragraph (a) (i) or from a beneficial interest referred to in paragraph (a) (ii), or from
the disposition of either."
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(2) Without limiting subsection (1), family property includes the following:
...
(g) the amount by which the value of excluded property has increased since the later of the date
(i) the relationship between the spouses began, or
(ii) the excluded property was acquired.
(2.1) For the purposes of subsection (2)(g), any increase in value of a beneficial interest in property held in a discretionary
trust does not include the value of any property received from the trust.
(3) Despite subsection (1) of this section and subject to section 85(1)(e), family property includes that part of trust property
contributed by a spouse to a trust in which
(a) the spouse is a beneficiary, and has a vested interest in that part of the trust property that is not subject to divestment,
(b) the spouse has a power to transfer to himself or herself that part of the trust property, or
(c) the spouse has a power to terminate the trust and, on termination, that part of the trust property reverts to the spouse
Excluded Property
85.(1) The following is excluded from family property:
...
(f) a spouse's beneficial interest in property held in a discretionary trust
(i) to which the spouse did not contribute, and
(ii) that is settled by a person other than the spouse;
(g) property derived from property or the disposition of property referred to in any of paragraphs (a) to (f).
(2) A spouse claiming that property is excluded property is responsible for demonstrating that the property is excluded
property.
41

The respondent trustee submits the FLA excludes discretionary trust property.

42 The claimant submits that ignores the central question of whether property was a "family asset" under the Family Relations
Act in H.S.S. v. S.H.D. and whether the respondent's interest in the Diane Murray Family trust is "family property", remains the
same. Further that it is a threshold question that decides whether the property is included in the property to be divided under the
legislative scheme and that there are no further differences in the two pieces of legislation that would prevent the court from
applying H.S.S. v. S.H.D. in this case.
43
The claimant submits the speculative gap is bridged so there is sufficient certainty the respondent will enjoy the benefit
of her interest in the Trust assets based on several factors, including: the Trust is set up in her name, until recently she was cotrustee with her father, the beneficiaries until recently were herself, her spouse and her children, she has received disbursements
from the Trust, there is evidence the Trust was set up to ensure continuation of the family farm for those members of the family
who wished to continue as farmers, she and her brother ran the farm, she has stated she is effectively a partner, she and her
brother hold a one-third ownership interest in the farm through 262, her remuneration is the same as the other three effective
partners and she is a director and officer of 262.
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44 The exercise of the trustee's discretion has not been shown to be for an improper purpose. His concern is the survival of the
Trust and its assets for the family and their descendants. The injunctive relief sought by the claimant is potentially detrimental
to that purpose.
45

I now turn to the s. 91 relief sought. Section 91 of the FLA states:
Temporary orders respecting protection of property
91.(1) On application by a spouse, the Supreme Court must make an order restraining the other spouse from disposing of
any property at issue under this Part or Part 6 [Pension Division] until or unless the other spouse establishes that a claim
made under this Part or Part 6 will not be defeated or adversely affected by the disposal of the property.
(2) The Supreme Court may make one or more of the following orders:
(a) for the possession, delivery, safekeeping and preservation of property;
(b) for the purpose of protecting the applicant's interest in property from being defeated or adversely affected,
(i) prohibiting the other spouse from disposing of, transferring, converting, or exchanging into another form,
property in which the applicant may have an interest, or
(ii) vesting all or a portion of property in, or in trust for, the applicant.

46
The claimant submits the respondent's interest in the Trust is at issue as the claimant has asserted an interest in the
respondent's legal or beneficial interest in 262. He argues that the order sought under s. 91 would not prevent the respondent
from disposing of the Trust as she is no longer a trustee of that Trust and thus cannot dispose of it. What is sought is an order
preventing her from instructing the trustee to dispose of it because if an order is not granted the Trust assets will be disposed of.
The claimant also says the respondent has not shown that the interest claimed will not be defeated or affected by the "disposal"
of the property.
47 The short answer is, the respondent is no longer a trustee, does not control the Trust and in any event, there is no evidence
she asked or intends to ask the trustee to dispose of the Trust assets.
48

I turn next to the effect, if any, of the Yared decision.

Yared Decision
49
As the injunction application was dismissed with reasons to follow, the claimant in making submissions on Yared is
apparently seeking to re-open the matter; however, there is no application to re-open before the court. Given that preliminary
issue is not addressed by the claimant who bears the onus of persuading the court the matter should be re-opened, that concludes
the issue.
50
However, if implicitly the claimant is seeking to re-open, I will address the issue of re-opening and then the impact of
Yared if re-opening were permitted, although for the reasons that follow, I decline to do so.
51

The test for re-opening is well settled and was summarized by Burnyeat J. in Wu v. Sun, 2010 BCSC 86 (B.C. S.C.):
[3] In Sykes v. Sykes (1995), 6 B.C.L.R. (3d) 296 (C.A.), Inmet Mining Corp. v. Homestake Canada Inc. (2002), 23 C.P.C.
(5th) 348 (B.C.S.C.) and Lochhead v. Lochhead, [2003] B.C.J. No. 549 (S.C.), the following principles were established
for when it is appropriate for a trial judge to exercise his or her discretion to reopen a case to reconsider an issue:
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(a) A trial judge has an "unfettered discretion" to reconsider an issue after pronouncement of judgment but before
entry of the final order: Clayton v. British American Securities Ltd., [1935] 1 D.L.R. 432 at 440, [1934] 3 W.W.R.
257, at 295 (B.C.C.A.);
(b) This power must be "exercised sparingly" to avoid fraud and abuse of process;
(c) The underlying rationale for the unfettered discretion is to prevent a miscarriage of justice: Clayton, supra; Kemp
v. Wittenberg, [1999] B.C.J. No. 810, (B.C.S.C.);
(d) In general, reconsideration of an issue is not an alternative to an appeal. Reconsideration applications will not
be entertained where they are motivated by tactical considerations, particularly where the argument advanced could
have been advanced at trial: Sykes, supra;
(e) where new, relevant evidence is adduced which was not available at the time of the original trial: Sykes, supra;
(f) if the original judgment is in error because it overlooks material evidence: Sykes, supra; Braun Investment Group
Inc. v. Emco Investment Corp. (1985), 62 B.C.L.R. 397; and 429725 B.C. Ltd. v. Round Table Pizza Ltd., [1996]
B.C.J. No. 177 (S.C.);
(g) if the original judgment is in error because it misconstrues material evidence: Sykes, supra;
(h) if the original judgment is in error because it misapplies the law: Sykes, supra;
(i) if the original judgment, although not in error on the day it was given, becomes erroneous because of a change in
the law: Grigg v. Berg Estate, [2000] B.C.J. No. 1080;
(j) where there has been a change in circumstances between the date the judgment was pronounced and the time of
the subsequent application, provided the change in circumstances relates to something fundamental to the original
reasons for judgment: Cheema, supra;
(k) where the original judgment was "so expressed as to lead to uncertainty and confusion": Fame Construction Ltd.
v. 430863 B.C. Ltd., [1997] B.C.J. No. 1053 (B.C.S.C.).
[4] The burden of persuasion rests with the applicant who must show that a miscarriage of justice would probably occur
unless the issue is reconsidered and decided in his or her favour: Vance v. Vance (1981), 34 B.C.L.R. 209 (B.C.S.C.); ...
52 As reasons for judgment have not yet been given, the only ground for re-opening is the alleged change in the law following
Yared after the injunction application was dismissed on December 11, 2019.
53
Relevant to the re-opening is that because of the significant tax consequences faced by the Trust if not wound up at the
end of December 2019, the trustee has, as he indicated he intended to do, distributed the Trust assets and wound up the Trust.
The issue then is moot and an injunction would have no effect.
54
In addition, the decision in Yared would not affect the decision to dismiss the injunction application. While a decision
under the Civil Code of Quebec, S.Q. 1980, c. 39 (Civil Code), may have application in British Columbia, Yared is in any event
distinguishable from the case at hand, both factually and legally.
55 Yared involved a claim in Quebec under its Civil Code. The appellants were the liquidators of the interest of their deceased
sister, Ms. Yared. They sought a declaration that the value of the family residence held under a discretionary trust be included
in the division of the family patrimony. The settlor of the trust was the sister-in-law of the respondent, Ms. Yared's husband,
and the trustees were the respondent husband and his mother.
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56 The majority of the Court concluded that Ms. Yared had a right to a share of the family patrimony that "cannot be denied
by the use of a trust" (at para. 71). The decision rested on the interpretation of art. 415 of the Civil Code regarding "rights which
confer use" in relation to a family patrimony.
57 In Yared the asset at issue was the family residence which was acquired by the trust using funds provided by the spouses.
It was critical to the Court's eventual decision that the husband lived in and had effectively complete control of the family
residence as trustee and "appointer" of the trust. In the case at bar the asset in issue is a farm that was not used as a family home
or asset like the family residence in Yared. Here the trust assets are the acreage and farm business established by the respondent's
family in prior generations. The parties in this case did not provide the funds to acquire the farm. The claimant had minimal
involvement in the farm. The respondent is an employee of the farm operation with the Trust control resting with her father
Lorne Jack in his capacity as protector and trustee. Hence, factually, Yared is distinguishable.
58
The claimant submits, "there is precedent for British Columbia courts applying the spirit of decisions from the Supreme
Court of Canada despite the originating decision coming out of a different province with a different legislative scheme and there
being substantial differences between British Columbia legislation and that of the other jurisdiction." The claimant for example
refers to Hryniak v. Mauldin, 2014 SCC 7 (S.C.C.), respecting summary trial procedures in Ontario and the fact the B.C. Court
of Appeal considered Hyrniak in Morin v. 0865580 B.C. Ltd., 2015 BCCA 502 (B.C. C.A.) para. 48.
59
While the claimant advances several legal arguments as to why Yared should be applied in B.C., I need not address
them as Yared involves the legal question as described by the Court as "the proper interaction between these two institutions
of Quebec civil law: the family patrimony created by art. 414 of the Civil Code of Quebec (C.C.Q. or Civil Code) and the trust
under art. 1260 C.C.Q" (at para. 2). In B.C. the FLA enacted in 2013 clarified that trust interests are family property. Yared has
little relevance in this application for injunctive relief.
60 For these reasons, I would not permit re-opening of the matter. Even had re-opening been permitted, I am not satisfied Yared
changes the analysis nor findings I have set out in these reasons. I make no determination respecting any potential application
of Yared at trial.
61

The application is dismissed.

Costs
62

Unless counsel wish to make submissions on costs, the successful respondents shall have their costs of the application.
Application dismissed.

End of Document
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disclosing no reasonable claim — Application dismissed — It was not plain and obvious that oppression claim was bound
to fail — Authorities were clear that oppression claims were fact-specific and contextual — Required analysis could not be
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Board of trustees of pension trust fund was responsible for managing very large pension fund — Board invested in excess of
$7.5 million in limited partnership (LP) — Board alleged its investment was misappropriated in various ways — Board brought
petition against LP and various entities and individuals for relief from oppression and damages for breach of contract and
various torts — LP, entities, and individuals brought application for order directing trial of proceeding and for ancillary relief
— Application granted — Board had 60 days to file and serve notice of civil claim, and thereafter time limits and procedures
would be governed by rules in Supreme Court Civil Rules applicable to actions — While many facts were not in issue, it was
clear that many factual issues remained — Various claims were disputed, and there were legal issues — Where there are serious
disputed issues of fact or law, proceedings should be referred to trial list.
APPLICATION by defendants for order striking out and dismissing petition as disclosing no reasonable claim or for order
directing trial of proceeding and ancillary relief.
Verhoeven J.:
I. INTRODUCTION
1
The respondents apply to strike out and dismiss this proceeding as disclosing no reasonable claim, under Rule 9-5(1)(a)
of the Supreme Court Civil Rules, B.C. Reg. 27/2013, [Rules]. Alternatively the respondents seek an order directing a trial of
the proceeding, and ancillary orders under rule 22-1(7)(d) of the Rules.
2
The petitioner seeks dismissal of the application to strike out and dismiss, but does not oppose an order directing a trial
of the proceeding.
3

The primary submissions of the applicants are that:
1. The oppression remedy under the Business Corporations Act, S.B.C. 2002 c. 57 [BCA] sought by the petitioner is
unavailable in the circumstances; and
2. The petition fails to name the proper party as the petitioner in this proceeding.

4
The applicants argue that the petitioner's claims cannot be brought as relief from oppression. They contend that the
relationship between the parties is governed by a limited partnership agreement and other sophisticated commercial agreements.
They argue that the oppression remedy is remedial in nature and is not a substitute for the exercise of a party's contractual rights,
particularly in cases where sophisticated parties have entered into comprehensive agreements. They argue that the claims are
essentially for breach of contract and tort, and that such claims should be brought in an action. The applicants do not dispute
that the petitioner can advance such claims by way of an action.
5 The petitioner argues that relief from oppression is an available remedy, or at least it is not plain and obvious that no such
relief is available. The petitioner argues that it was required by the BCA and the Rules to bring this proceeding by way of a
petition in order to seek relief from oppression, but that the proceedings may be converted into an action so that it may pursue
its claims in contract, tort and oppression. It argues that it has standing to sue and that technical defects as to the manner in
which it brings this action can be remedied.
II. BACKGROUND
6
As described in the style of proceedings and in the petition, the petitioner is the board of trustees of an Ontario pension
trust fund, called the Healthcare of Ontario Pension Plan Trust Fund. The trustees are responsible for managing a very large
pension fund for Ontario health care workers.
7

The petition describes the board of trustees as "HOOPP". I will adopt that acronym for purposes of these reasons.

8
The essence of HOOPP's complaint is that in excess of $7.5 million that it invested in the respondent limited partnership
was misappropriated by the respondents or some of them, in various ways.
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9
The bulk of its claimed loss, approximately $6.9 million, is alleged to have been advanced by HOOPP in May 2013
("the May 2013 capital contribution") for the specific purpose of making investments in two companies, Triton Pharma Inc.
("Triton") and Patient Home Monitoring ("PHM"). It alleges that these funds were misappropriated and were instead used
to purchase Viable Healthworks Corp. ("Viable"), formerly called Panora Pharmaceuticals Inc. ("Panora"), which was, from
HOOPP's point of view, secretly owned by the individual respondents, Matthew J. Carlyle, Gordon C. McCauley and James
J. Miller (the "individual respondents"). HOOPP alleges that from the $6.9 million, the individual respondents caused Viable
to spend approximately $3.55 million to acquire another company, AIM Health Group Corp. ("AIM"), and that a further $1.29
million was used to fund AIM's working capital. It alleges that approximately $1.7 million of the May 2013 capital contribution
was wrongfully used to pay expenses of the general partner, NDI Partnership Management II Ltd., ("the GP") and that $500,000
is unaccounted for.
10
HOOPP also alleges that over the years 2009 to 2011 the individual respondents misappropriated at least $609,000 in
partnership funds to pay expenses of Panora, when it was still owned by the individual respondents. It alleges that the individual
respondents McCauley and Carlyle have taken significant unapproved salaries as executives of Viable and AIM.
11
HOOPP claims damages of $8.0 million, according to the petition. The precise manner in which this sum is calculated
is not set out in the petition. (This particular pleading is contrary to Rule 3-7(14) of the Rules, which prohibits stating in any
pleading the amount of general damages claimed.)
12
Although the application before the court is brought by all of the respondents collectively, they filed separate responses
to the petition, in two groups. In their responses to the petition, in general terms, the respondents deny that there is any merit
to the claims, dispute the capacity of the petitioner to bring the proceedings, and deny that oppression relief is available in the
circumstances.
13
Some of the facts alleged in the petition and which must be taken to be true for the purposes of this application are
as follows:
1. HOOPP is the plan administrator of Healthcare of Ontario Pension Plan (the "Plan") and the trustees of the pension
fund settled to fund the Plan benefits (the "Fund"). The Plan and Fund are organized and constituted under the laws of the
Province of Ontario. The Plan was formerly known as the "Hospitals of Ontario Pension Plan" and the Fund was formerly
known as the "Hospitals of Ontario Pension Plan Trust Fund".
2. HOOPP is the principal investor (95%) and a limited partner in the respondent Neuro Discovery II Limited Partnership
("the LP"), created in 2008. The LP is governed by the Partnership Act, R.S.B.C. 1996, c. 348. There is one other limited
partner (5%), Trifund Capital VCC Ltd ("Trifund").
3. The individual respondents and/or NDI Capital also control Trifund;
4. An LP Agreement dated February 29, 2008 governs the affairs of the Partnership.
5. The respondent NDI Partnership Management II Ltd., a B.C. company, ("the GP") is the general partner for the LP;
6. The individual respondents are the principals of the respondent, NDI Capital Inc. ("NDI Capital"), a company
incorporated under the laws of British Columbia. NDI Capital owns the GP. NDI Capital guaranteed the GP's obligations
pursuant to section 19.1 of the LP Agreement.
7. The respondent NDI Investment Management Inc. (the "Investment Manager") is a company incorporated under the
laws of British Columbia and is controlled by NDI Capital and the individual respondents. The Investment Manager is
party to an Investment Management Agreement dated March 20, 2008, as amended, entered into with the GP, on behalf
of the LP and NDI Capital (the "IM Agreement").
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8. NDI Capital has guaranteed the Investment Manager's obligations under the IM Agreement pursuant to section 25 of
the IM Agreement;
9. The individual respondents are the officers and directors of the GP, NDI Capital and the Investment Manager. The
individual respondents are the principal investment decision-makers within the Partnership;
10. The respondents McCauley and Carlyle are the President & Chief Executive Officer, and Executive Vice President &
Chief Financial Officer, respectively, of Viable and its wholly-owned subsidiary, AIM;
11. On May 10, 2013 HOOPP advanced $6.9 million to the GP as a capital contribution to the LP on the basis of
representations of the GP and "the NDI respondents" (the GP, NDI Capital, the Investment Manager, and the individual
respondents) that these funds would be used exclusively to finance investments in Triton and PHM, through the respondent,
Viable, then known as Panora;
12. The funds were not so utilized. They were diverted to Viable, and used in part to acquire AIM, and for working capital
for AIM;
13. The AIM transaction was not approved by the LP advisory committee or HOOPP;
14. In addition to any specific obligations under the LP Agreement, the GP held the proceeds of the May 2013 Capital
Contribution in trust on behalf of the Partnership for the sole purpose of investing in Triton and PHM;
15. HOOPP had a reasonable expectation that, if the Triton and PHM investments did not proceed, it would be notified
accordingly and the proceeds of the May 2013 Capital Contribution would be returned to it, consistent with Section 6.12
of the LP Agreement.
16. The misuse of the May 2013 Capital Contribution was unauthorized, a breach of the LP Agreement, a breach of the GP's
fiduciary duties to the Partnership and to HOOPP as a Limited Partner, and a breach of HOOPP's reasonable expectations;
17. The NDI Respondents engaged in other conduct that has enriched one or more of them at the expense of the Partnership
and HOOPP, in breach of the LP Agreement and their fiduciary duties. In 2009 to 2011 they caused the GP to divert at
least $609,000 to unauthorized expenses of Panora. The payments were falsely described as partnership expenses;
18. Until 2014, HOOPP was not aware that Panora was owned by the individual respondents;
19. McCauley and Carlyle were paid substantial unauthorized salaries by Viable and AIM. The payments were in breach
of the LP Agreement and the reasonable expectations of HOOPP;
20. The GP and the NDI Respondents misled HOOPP and the Advisory Committee about material facts relating to AIM's
business;
21. The LP's interest in AIM was subordinated to a creditor, without proper authority;
22. The NDI respondents failed to provide detailed accounting and financial information regarding Viable and AIM, in
breach of the LP Agreement and HOOPP's reasonable expectations;
23. The petition alleges that, in summary, "HOOPP estimates that, to date, over $7.5 million of funds invested by HOOPP
were used to fund investments in AIM, provide working capital for AIM or to fund inappropriate expenses." This money
is described as "the Losses".
14
On these and other alleged facts the petition references various causes of action, including breach of the LP agreement,
oppression in relation to the conduct of the affairs of the GP and of Viable, breaches of fiduciary duty owed to the LP and to
HOOPP on the part of the GP, the Investment Manager, and the individual respondents; knowing receipt by Viable of funds
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obtained in breach of trust and breach of fiduciary duty, knowing assistance in breach of trust and breach of fiduciary duty,
misrepresentation, and unlawful interference with the economic relations between HOOPP and the LP. The petition avoids
referring to the misrepresentations as "fraud" but that is the effect of some of the allegations. The submissions of the petitioner
on this application describe the conduct of the respondents as fraudulent and deceitful.
III. PRINCIPLES - APPLICATIONS TO STRIKE OUT
15

Rule 9-5 of the Rules provides in part as follows:
(1) At any stage of a proceeding, the court may order to be struck out or amended the whole or any part of a pleading,
petition or other document on the ground that
(a) it discloses no reasonable claim or defence, as the case may be,
...
and the court may pronounce judgment or order the proceeding to be stayed or dismissed and may order the costs of the
application to be paid as special costs.
(2)No evidence is admissible on an application under subrule (1) (a).

16
A claim will only be struck out under Rule 9-5(1)(a) if it is plain and obvious, assuming the facts pleaded to be true,
that the pleading discloses no reasonable cause of action. Another way of putting the test is that the claim has no reasonable
prospect of success: Knight v. Imperial Tobacco Canada Ltd., 2011 SCC 42 (S.C.C.) at para. 17, per McLachlin C.J.C.
17 A motion to strike for failure to disclose a reasonable cause of action proceeds on the basis that the facts pleaded are true,
unless they are manifestly incapable of being proven: Imperial Tobacco, at para. 22.
IV. DISCUSSION AND ANALYSIS
A. The Claims in Oppression
18

The claims in oppression are based upon s. 227 of the BCA, which is as follows:
Complaints by shareholder
227 (1) For the purposes of this section, "shareholder" has the same meaning as in section 1 (1) and includes a beneficial
owner of a share of the company and any other person whom the court considers to be an appropriate person to make an
application under this section.
(2) A shareholder may apply to the court for an order under this section on the ground
(a) that the affairs of the company are being or have been conducted, or that the powers of the directors are being or
have been exercised, in a manner oppressive to one or more of the shareholders, including the applicant, or
(b) that some act of the company has been done or is threatened, or that some resolution of the shareholders or of the
shareholders holding shares of a class or series of shares has been passed or is proposed, that is unfairly prejudicial
to one or more of the shareholders, including the applicant.
(3) On an application under this section, the court may, with a view to remedying or bringing to an end the matters
complained of and subject to subsection (4) of this section, make any interim or final order it considers appropriate,
including an order
(a) directing or prohibiting any act,
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(b) regulating the conduct of the company's affairs,
(c) appointing a receiver or receiver manager,
(d) directing an issue or conversion or exchange of shares,
(e) appointing directors in place of or in addition to all or any of the directors then in office,
(f) removing any director,
(g) directing the company, subject to subsections (5) and (6), to purchase some or all of the shares of a shareholder
and, if required, to reduce its capital in the manner specified by the court,
(h) directing a shareholder to purchase some or all of the shares of any other shareholder,
(i) directing the company, subject to subsections (5) and (6), or any other person, to pay to a shareholder all or any
part of the money paid by that shareholder for shares of the company,
(j) varying or setting aside a transaction to which the company is a party and directing any party to the transaction
to compensate any other party to the transaction,
(k) varying or setting aside a resolution,
(l) requiring the company, within a time specified by the court, to produce to the court or to an interested person
financial statements or an accounting in any form the court may determine,
(m) directing the company, subject to subsections (5) and (6), to compensate an aggrieved person,
(n) directing correction of the registers or other records of the company,
(o) directing that the company be liquidated and dissolved, and appointing one or more liquidators, with or without
security,
(p) directing that an investigation be made under Division 3 of this Part,
(q) requiring the trial of any issue, or
(r) authorizing or directing that legal proceedings be commenced in the name of the company against any person on
the terms the court directs.
(4) The court may make an order under subsection (3) if it is satisfied that the application was brought by the shareholder
in a timely manner.
(5) If an order is made under subsection (3) (g), (i) or (m), the company must pay to a person the full amount payable under
that order unless there are reasonable grounds for believing that
(a) the company is insolvent, or
(b) the payment would render the company insolvent.
(6) If reasonable grounds exist for believing that subsection (5) (a) or (b) applies,
(a) the company is prohibited from paying the person the full amount of money to which the person is entitled,
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(b) the company must pay to the person as much of the amount as is possible without causing a circumstance set out
in subsection (5) to occur, and
(c) the company must pay the balance of the amount as soon as the company is able to do so without causing a
circumstance set out in subsection (5) to occur.
(7) If an order is made under subsection (3) (o), Part 10 applies.
19
The applicants argue that the relationship between the parties is governed by three interrelated agreements: (i) the LP
agreement, (ii) the IM agreement, and (iii) a subscription agreement. They argue that the reasonable expectations pleaded are
simply that the terms of the agreements will not be breached, and that, without more, these cannot ground an oppression claim.
They argue that the oppression remedy is not intended to be used to resolve limited partnership disputes where there are detailed
agreements made between sophisticated parties. For this proposition they rely on authorities such as BCE Inc., Re, 2008 SCC
69 (S.C.C.) [BCE]; Hui v. Hoa, 2015 BCCA 128 (B.C. C.A.); 1043325 Ontario Ltd. v. CSA Building Sciences Western Ltd.,
2016 BCCA 258 (B.C. C.A.) [CSA]; Landvis Canada Inc. v. Ocean Choice International Limited Partnership, 2016 NLTD(G)
4, 377 Nfld. & P.E.I.R. 250 (N.L. T.D.) [Landvis]; Stahlke v. Stanfield, 2010 BCSC 142 (B.C. S.C.); Cote v. Milltown Marina
& Boatyard Ltd., 2015 BCSC 2033 (B.C. S.C.) [Cote]; J.S.M. Corp. (Ontario) Ltd. v. Brick Furniture Warehouse Ltd., 2008
ONCA 183 (Ont. C.A.) [J.S.M.]; Finness Yachting Inc. v. Menzies, 2016 BCCA 360 (B.C. C.A.).
20
In making their submissions, the applicants made extensive reference to the terms of the LP agreement. Such evidence
is not admissible on this type of application.
21 The authorities are clear that oppression claims are fact-specific and contextual. The required analysis cannot be undertaken
on this application, in the circumstances of this case. In the result, it is not plain and obvious to me that the petitioner's claims
in oppression are bound to fail.
22

I adopt the discussion of BCE found in the decision of N. Smith J. in Cote, as follows:
65 The leading authority on the oppression remedy is the decision of the Supreme Court of Canada In BCE Inc. v. 1976
Debentureholders, 2008 SCC 69. That case dealt with the equivalent provision in the Canada Business Corporations
Act, R.S.C. 1985, c. C-44, s. 241, which protects not only shareholders but also creditors, officers, and directors. The
court therefore uses the term "stakeholder," but the use of that general term cannot be taken as authority for extending the
application of the provincial statute beyond what is contemplated by s. 227.
66 However, the court confirmed a number of general principles, including:
• The court has a "broad, equitable jurisdiction to enforce not just what is legal but what is fair." Courts considering
claims for oppression "should look at business realties, not merely narrow legalities": para 58;
• The remedy is concerned with the reasonable expectation of shareholders and is subject to a two-part inquiry:
whether the evidence supports "the reasonable expectation asserted by the claimant" and whether it establishes "that
the reasonable expectation was violated by conduct falling within the terms 'oppression' or 'unfair prejudice': para 68;
• The petitioner "must identify the expectations that he or she claims have been violated by the conduct at issue and
establish that the expectations were reasonably held": para 70;
• The existence of a reasonable expectation is to be determined objectively, based on the circumstances. The actual
or subjective expectations of the petitioner are not determinative: para 62;
• Factors that may be relevant to determining whether a reasonable expectation exists include: "general commercial
practice; the nature of the corporation; the relationship between the parties; past practice; steps the claimant could
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have taken to protect itself; representations and agreements; and the fair resolution of conflicting interests between
corporate stakeholders": paras 72-81; and
• Oppression is conduct that is "burdensome, harsh and wrongful," a "visible departure from standards of fair dealing,"
and an "abuse of power." It is a wrong of the most serious sort. "Unfair prejudice" may involve less offensive conduct,
such as squeezing out a minority shareholder, preferring some shareholders with management fees, or failing to
disclose related party transactions: paras 92-93.
23
As noted above, in BCE, the court endorsed a two-step analysis to oppression claims: (1) one should look first to the
principles underlying the oppression remedy, and in particular the concept of reasonable expectations; (2) if a breach of a
reasonable expectation is established, one must go on to consider whether the conduct complained of amounts to "oppression",
"unfair prejudice" or "unfair disregard" as set out in s. 241(2) of the CBCA; paras. 56, 68.
24

The court summarized this as follows:
68 In summary, the foregoing discussion suggests conducting two related inquiries in a claim for oppression: (1) Does
the evidence support the reasonable expectation asserted by the claimant? and (2) Does the evidence establish that
the reasonable expectation was violated by conduct falling within the terms "oppression", "unfair prejudice" or "unfair
disregard" of a relevant interest?

25
The BCA refers only to "oppression" and "unfair prejudice", not "unfair disregard". This does not affect the nature of
the appropriate analysis.
26
Given the nature of the relief and the remedies, the assessment of oppression claims is inevitably fact specific, and
contextual: BCE, paras. 59, 62, 71 and 82.
59 ...like many equitable remedies, oppression is fact-specific. What is just and equitable is judged by the reasonable
expectations of the stakeholders in the context and in regard to the relationships at play. Conduct that may be oppressive
in one situation may not be in another.
...
62 As denoted by "reasonable", the concept of reasonable expectations is objective and contextual. The actual expectation
of a particular stakeholder is not conclusive. In the context of whether it would be "just and equitable" to grant a remedy,
the question is whether the expectation is reasonable having regard to the facts of the specific case, the relationships at
issue, and the entire context, including the fact that there may be conflicting claims and expectations.
...
71 It is impossible to catalogue exhaustively situations where a reasonable expectation may arise due to their fact-specific
nature. ...
...
82 ...There are no absolute rules. In each case, the question is whether, in all the circumstances, the directors acted in the
best interests of the corporation, having regard to all relevant considerations, including, but not confined to, the need to
treat affected stakeholders in a fair manner, commensurate with the corporation's duties as a responsible corporate citizen.
27 As Justice Newbury stated in Icahn Partners LP v. Lions Gate Entertainment Corp., 2011 BCCA 228 (B.C. C.A.) [Icahn
Partners], at para. 1, "...the analysis in each case is highly contextual and fact-specific..." See also CSA at para. 50, "...the
analysis in each case is highly contextual and fact-specific..." per Newbury J.A.. Clearly, then, whether oppression is available
in a given case depends on the nature of the claims, the evidence, and the full context.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

8

Healthcare of Ontario Pension Plan Trust Fund v. Neuro..., 2017 BCSC 1743,...
2017 BCSC 1743, 2017 CarswellBC 2727, [2017] B.C.W.L.D. 6205...

28
Representations and agreements may be relevant considerations: BCE, paras. 72, 78, 79. This includes the question of
whether the claimant could have protected itself in the negotiations leading to a relevant agreement. It may be difficult for a
claimant to establish a reasonable expectation that it could have negotiated, but did not. The results in both BCE and Cote are
examples of this. See BCE at para. 108; Cote, paras. 78-82.
29
The applicants rely heavily on Landvis. However that case does not go as far as they would require in order to succeed
on this application. There, Orsborn C.J.T.D. stated:
[141] From the decisions in BCE and J.S.M., I take that in circumstances involving sophisticated participants in a
commercial relationship which was entered into on the basis of comprehensive written agreements, it would be the
exceptional case where a complainant could establish, for the purpose of pursuing an oppression claim, a reasonable
expectation that exists independently from the rights and obligations set out in the agreements. In any commercial
relationship with serious participants and serious money at stake, the reasonable observer would expect the negotiated
agreements to represent the sum total of the parties' expectations of each other [...]
[Emphasis added].
30
The reference to "the exceptional case" demonstrates that the claims of the petitioner cannot be struck out on the basis
of this principle. The principle is not absolute.
31

Likewise, in CSA Newbury J.A. stated:
53 It is clear the oppression action was intended to permit courts to remedy oppressive or unfairly prejudicial conduct not
generally susceptible to correction by other forms of redress. Where the claimant already has a clear remedy — in contract,
tort, or debt, for example — the court is unlikely to grant a remedy under s. 227.
[Emphasis added]

32
In Madco Investments Ltd. v. Western Tank & Lining Ltd., 2017 BCSC 219 (B.C. S.C.), the defendants applied to strike
out the oppression claims of the plaintiff. They argued that the plaintiff could not pursue an oppression remedy as an alternative
to his claims in wrongful dismissal. DeWitt-Van Oosten J. held that the law was not as absolute as the applicants contended, and
that whether the plaintiff would be entitled to an oppression remedy would depend upon the evidence at trial. Her comments
are apt to the application before me:
37 The defendants argue that [CSA] and Cote support two fundamental propositions; namely, that a claim in oppression
cannot be advanced on the same set of circumstances that give rise to another identifiable cause of action, and, in any
event, to initiate an action in oppression, a plaintiff must plead specific breaches of a "reasonable expectation" that are
held as a shareholder or qua shareholder and for which a breach cannot be remedied in any other form.
38 I do not read [CSA] and Cote this way. I accept from these cases that the remedy for oppression established under s.
227 was created as a means by which to provide shareholders and qua shareholders with an avenue for equitable relief
against unfairly prejudicial treatment in circumstances where remedial intervention by the courts might not otherwise be
available. However, I do not take from these cases the absolutisms that are posited by the defendants.
39 As I understand these authorities, the factual matrix pled in support of an oppression claim can be one that also supports
another cause of action. However, after a trial on the merits, it will be up to the trial judge to decide whether one, both or
all of the causes of action that were pled have been established on the evidence.
40 Because of the unique nature of the oppression remedy, and the need for proof of a "reasonable expectation" of a
shareholder or qua shareholder that has been breached, it may be that the evidence does not meet the test for oppression
and the claim is dismissed. A remedy for oppression is intended to rectify oppressive conduct within the meaning of the
enabling legislation, not some other form of wrongdoing. However, this does not mean that a plaintiff cannot include a
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claim for oppression as an alternative pleading arising out of a set of facts that is said to engage both oppressive conduct
and other alleged wrongs.
33 Similarly, in the case before me, questions as to whether the petitioner's asserted expectations are reasonable and whether,
if so, breach thereof is oppressive or unfairly prejudicial should be decided at trial.
34
Claims in oppression may overlap with other civil claims: CSA, at para 54; Icahn Partners at para 71 (fiduciary duty);
Furry Creek Timber Corp. v. Laad Ventures Ltd. (1992), 75 B.C.L.R. (2d) 246 (B.C. S.C.), at 254 (derivative action); Malata
Group (HK) Ltd. v. Jung, 2008 ONCA 111 (Ont. C.A.) at para. 30, citing Jabalee v. Abalmark Inc., [1996] O.J. No. 2609 (Ont.
C.A.) at para 5 (derivative action); Fedel v. Tan, 2010 ONCA 473 (Ont. C.A.) at paras. 56-57 (contract).
35
The applicants argue that the oppression remedy is unavailable as the claims the petitioner advances are in its capacity
as a limited partner, not a shareholder.
36

The applicants rely on Landvis, at para. 158, for this proposition:
[158] Recourse to the statutory remedy is only available when the complaint concerns corporate conduct or affairs. It is
not available when the complaint relates to the functioning of a relationship such as a partnership.

37
Unlike the case before me, in Landvis the judge considered the evidence. See para 20: "These applications require an
evidentiary assessment." I must infer that the Rules of Court for Newfoundland and Labrador relating to applications to strike
out differ from British Columbia's Rules.
38

In any event, in Landvis, Orsborn C.J. qualified his comments, as follows:
170 Of course, even in the context of a partnership or relationship, to the extent that oppressive conduct may properly
be considered as that of a corporate participant and prejudicial consequences of such conduct can be said to accrue to
a 'complainant' as defined by the governing legislation, recourse to the statutory oppression jurisdiction may still be
appropriate.

39
Here, the petitioner alleges that it is the beneficial owner of Viable. Section 227 of the BCA allows a beneficial owner
of a share of the company to apply for relief.
40
The petitioner argues that the GP owns the shares of Viable on behalf of the partnership, which has no legal personality
apart from its partners. The petitioner argues that as a partner (and in fact, 95% partner), it holds the beneficial interest in the
shares of Viable. The petitioner also argues that, under the statute, the court may allow "any other person whom the court
considers to be an appropriate person to make an application under this section". The petition alleges that the affairs of Viable
and the conduct of its principals have been oppressive or unfairly prejudicial. If the pun may be excused, it cannot be said that
these arguments are not viable.
41

Issues of standing in the context of this statutory provision were discussed in Cote, as follows:
54 The definition of "shareholder" in s. 227 includes a beneficial owner of shares and "any other person whom the court
considers to be ... appropriate." In N'Quatqua Logging Co. v. Thevarge, 2006 BCSC 1122, Pitfield J. said at para 19:
[19] The reference to an appropriate person is intended to provide a remedy for persons who are not shareholders
but who, by virtue of their relationship to, or dealings with, the company, have an interest that is not dissimilar to
that of a shareholder.
55 In that case, the sole shareholder of a company was the chief of a first nation, who later transferred the share to a society
but remained the company's sole officer and director. The petitioners were dissident members of the first nation. Pitfield J.
found that the society existed and operated for the benefit of all band members, and the dissidents therefore had standing
to invoke s. 227. At para 25, he said:
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[25] Section 227(1) makes it clear that the court is granted discretion to deter-mine whether an applicant is an
"appropriate person". The discretion must be exercised judicially. The overriding concern must be whether an
applicant should be afforded the benefit of the remedy conferred by s. 227 in order to achieve justice and equality
in the circumstances of a particular case...
56 In R.B.L. Management Inc. v. Royal Island Development Ltd., 2007 BCSC 960, the petitioner was the sole shareholder
of a company that owned a 30 per cent interest in the company at issue. In holding that the petitioner had an interest "not
dissimilar" to that of a shareholder, Romilly J. said at para 14:
[14] In Ginther v. Rainbow Management Ltd., [1989] B.C.J. No. 636 (B.C.S.C.), the court held that a shareholder of
a shareholder is a person with a direct financial interest in how a company is managed and can be a proper person to
make an application for an order that the affairs of a company are being conducted in an oppressive manner.
57 In this case, the petitioners clearly have standing in relation to Holdings Ltd. — Cascadia is a shareholder, and Mr. Cote
is the sole shareholder in Cascadia. They also are members of the limited partnership that holds one half of the shares in
Boatyard Ltd., which in turn owns all of the shares in Moorage Ltd. In that sense, I find that they have an interest "not
dissimilar" to that of shareholders.
58 The BCA refers to oppression in the conduct of the "affairs" of a company. The "affairs" of Holdings Ltd., in which
Cascadia is a direct shareholder, include management of the limited partnership. While the BCA gives the petitioners
no direct rights against the limited partnership, the manner in which Holdings Ltd. operates the limited partnership may
affect the petitioners' rights as shareholders in Holdings Ltd. or as parties with "not dissimilar" rights in Boatyard Ltd.
and Moorage Ltd.
42 The petitioner also claims oppression in relation to the affairs of the GP, NDI Partnership Management II Ltd. The petitioner
is not a shareholder in the GP. However as noted the statute provides the court with the discretion to allow an "appropriate
person" to make application. It is not plain and obvious that the petitioner is bound to fail to be permitted to apply for relief
as "an appropriate person" in relation to the affairs of the GP. The petitioner's very large practical stake in the affairs of the
GP is obvious. In the case before me, the petitioner may succeed in persuading the court that it has an interest in the GP "not
dissimilar" to that of a shareholder.
43 The applicants argue that the relief sought by the petitioner is unavailable under the statute. The applicants argue that what
the petitioner seeks in effect is the return of its May 2013 capital contribution, and that the court cannot grant such relief under s.
227 of the BCA. This submission requires me to characterize the claim in just the way the applicants contend. The petition refers
to "damages". It seems to me that the petitioner seeks money judgments, fundamentally. Whether the basis of the judgments it
seeks is the return of its money invested or damages for the loss of its investments likely makes little or no practical difference.
44
The statute provides broad discretion as to appropriate remedies: Wilson v. Alharayeri, 2017 SCC 39 (S.C.C.), at para.
26. Liability may include personal liability of directors: para. 29. In my view it is not plain and obvious that, should the court
find that oppression is made out and that relief is appropriate, no effective order is available under the statute.
B. Standing
45

The applicants contend that the petitioner has no standing to bring these proceedings.

46
They contend that in the partnership agreement the contracting party is defined as the "Hospitals of Ontario Pension
Plan". The applicants contend that the petition states that "the Plan" is a separate legal entity from named petitioner, the Board
of Trustees of the Healthcare of Ontario Pension Plan Trust Fund (the "Board of Trustees".) This contention is easily dealt with.
The petition contends that the limited partner in the LP Agreement is HOOPP, defined as the Board of Trustees. It does not
state that "the Plan" is a separate legal entity. No evidence is admissible on this application. I cannot examine the LP agreement.
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Thus for purposes of this application no conclusion is open to me other than that the petitioner is the contracting party in the
LP agreement and is the majority limited partner of the limited partnership.
47
The applicants also contend that the Board of Trustees is not a legal entity capable of suing in that name. The trustees
must sue in their own names. The applicants cite United Services Funds v. Richardson Greenshields of Canada Ltd./Richardson
Greenshields du Canada Ltée (1987), 40 D.L.R. (4th) 94 (B.C. S.C.). In United Services Fund, Gibbs J. held that a mutual fund
organized as a "business trust" pursuant to the law of Massachusetts could not maintain an action in B.C. in the name of the fund
(or trust). The court ordered the six trustees to be substituted as plaintiffs in place of the named plaintiff, United Services Fund.
48
The petitioner concedes that the trust is not a legal entity that can sue or be sued except in the name of its trustees, and
that no statute or B.C. rule of court applies to allow it to do so, unlike some other jurisdictions. I am informed that there are 16
trustees, and that the composition of the board is changeable. Counsel for the petitioner submits that while the petitioner has no
objection to substituting the 16 trustees for the Board of Trustees, it is impractical, and would serve no purpose. The petitioner
suggests that an order allowing a single named trustee to represent all of the trustees would be more practical.
49
The same suggestion was rejected by Gibbs J. in United Services Fund. The present Rules 20-3(1) and 20-3(10) are
essentially the same as the provisions of the former rules that he considered in that decision. He held that the former equivalent
rule to the present Rule 20-3(1) does not apply to a proceeding brought by trustees, which United Services Fund was, or should
have been. This case is the same. He also held that the justification for allowing representative proceedings, (the avoidance of
a multiplicity of actions) was not present. The same reasoning applies here. I consider myself bound by United Services Fund.
See also Mohr v. C.J.A., [1991] B.C.J. No. 209 (B.C. C.A.), at para. 17. Therefore, an order allowing a single trustee to be
named as representative of all the trustees cannot be made.
50 I add that, in my view, it is for the Legislature or the court rules committees and not me to consider whether a change in the
law either by statute or court rule is advisable in order to allow a trustee to represent the trustees collectively or to allow a trust
to sue or be sued in the name of the trust, as is done in the case of partnerships (Rule 20-1(1)). I observe that the trust has chosen
its form of legal organization for its own good reasons. No doubt the trust structure has advantages. It also has disadvantages.
51
As in United Services Fund, I consider the matter of the name of the petitioner to be a misnomer, and thus a mere
irregularity, which can and should be corrected. I do not understand the respondents to object to the trustees being substituted
for the named party, the Board of Trustees. The respondents do not assert prejudice in this regard. Therefore, as in United
Services Fund, there will be an order allowing the present trustees to be substituted for the named petitioner, subject to my
further comments below regarding the form of the proceedings.
C. Other arguments of the applicant
52

The applicants make what I characterize as ancillary or secondary arguments.

53
They argue that the petitioner cannot claim for the return of its capital contribution while at the same time claiming
damages, as that would be double counting. This is not an argument for striking out the claim. Clearly the assessment of the
damage or loss if any and the determination of the appropriate remedy including damages is for the trial judge, and double
counting will be avoided.
54 They argue that the claims are, in part, derivative in nature. They argue that the claim of improper payments from Viable
is a derivative claim. This argument was not strongly pressed. It is not plain and obvious that this part of the claim is not
maintainable as an oppression claim as distinct from a derivative claim. The issue should be decided at trial.
55

The application to strike out and dismiss the claims is dismissed.

D. The Appropriate Proceeding
56 The applicants apply in the alternative for an order directing a trial. As noted, they do not contest that HOOPP is entitled to
litigate its claims in an action. The issue on the application is whether its claims can be brought in a petition claiming oppression.
Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

12

Healthcare of Ontario Pension Plan Trust Fund v. Neuro..., 2017 BCSC 1743,...
2017 BCSC 1743, 2017 CarswellBC 2727, [2017] B.C.W.L.D. 6205...

57 While I am told that many facts are not in issue, it is clear on the basis of the petition and the responses that many factual
issues remain. The oppression claim is only one of several causes of action pleaded. Among them, the petitioner alleges, in
effect, fraudulent misrepresentation. The claims are disputed. There are legal issues. Where there are serious disputed issues
of fact or law the proceedings should be referred to the trial list: British Columbia (Milk Marketing Board) v. Saputo Products
Canada G.P. / Saputo Produits Laitiers Canada S.E.N.C., 2017 BCCA 247 (B.C. C.A.), [Saputo Products] at para. 43. In this
case, neither party objects to such an order.
58
The court has discretion under Rule 22-1(7)(d)] and s. 227(3)(q) of the BCA to order that the claim be tried in the usual
way: Orr v. Primary Metals Inc., 2008 BCSC 73 (B.C. S.C. [In Chambers]) at para. 3.
59 The respondents argue that the petition is defective as a pleading. For example, they say that no supporting material facts
have been pleaded and no legal basis provided for the claim of unlawful interference with economic relations. They say that the
petition does not plead material facts to establish the fiduciary or trust relationships it alleges against the various respondents.
60 Where, as in this case, a party advances several causes of action, against several parties, its pleadings must clearly specify
what causes of action are advanced against which parties and what facts apply to those causes of action: Canfor Pulp Limited
Partnership v. Siemens Building Technologies Ltd. / Siemens-Technologies Du Baitment Ltee, 2016 BCSC 2089 (B.C. S.C.),
at para. 22. There, Voith J. added:
[22] ...It is inappropriate to lump defendants together in a pleading and to make blanket allegations against them, unless
those defendants were in an identical relationship with the plaintiff. Such pleadings are necessarily imprecise, are overly
general, and make it impossible to discern on what basis each of the defendants could be held liable. Such a pleading may
be struck for failing to clearly define the issues of fact and law that are to be determined by the court and/or for being
vexatious, prejudicial to a fair trial of the proceeding, and an abuse of process; see Stoneman v. Denman Island Local Trust
Committee, 2010 BCSC 636at para 27; The Campbell River Indian Band C.A. at paras 76-77; Forde v. Interior Health
Authority, 2007 BCSC 1706at paras 17-18; and Sahyoun v. Ho, 2013 BCSC 1143at paras 53-54.
61

See also my own comments in Wang v. Epoch Press Ltd., 2017 BCSC 136 (B.C. S.C.), at para. 34:
No matter how complex the facts and causes of action the plaintiff wishes to assert may be, she is not relieved of the
responsibility of properly pleading them.

62 Rule 3-7(18) requires full particulars where claims of misrepresentation, fraud, breach of trust, or wilful default are made.
I have noted that Rule 3-7(14) prohibits stating the amount of general damages being claimed in any pleading. In two instances
the petition pleads facts that "appear" to be the case. This is not appropriate. The facts alleged must be clearly pleaded.
V. CONCLUSIONS
63

I make the following orders:
1. The application to strike out and dismiss the petition is dismissed;
2. The individual trustees of the Board of Trustees will be substituted for the named petitioner;
3. The proceedings are to be converted into an action (in effect) by being ordered to be tried, pursuant to Rule 22-1(7)(d);
4. The plaintiffs will have 60 days within which to file and serve a Notice of Civil Claim. Thereafter time limits and
procedures will be governed by the Rules of Court applicable to actions. In particular, the parties have all remedies available
to them if pleadings are alleged to be defective or deficient.
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64
Broadly, success is divided. While the application to strike the proceedings has failed, the alternative application was
necessary and has succeeded. The petition advances numerous claims that plainly cannot be brought by that form of proceeding
and contains other serious defects, not all described in these reasons. Costs are in the cause.
Application granted in part.

End of Document

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

14

TAB 16

BURNET, DUCKWORTH & PALMER
1400, 350 - 7th Avenue S.W.
Calgary, Alberta T2P 3N9

OOSTERHOFF ON TRUSTS:

TEXT, COMMENTARY AND
MATERIALS
Seventh Edition
by
A.H. OOSTERHOFF

ROBERT CHAMBERS

B.A., LL.B., LL.M.
of the Ontario Bar
Professor Emeritus, Faculty of Law
The University of Western Ontario

B.Ed., LL.B. (Alta.), D.Phil. (Oxon.)
of the Alberta Bar
Professor of Property Law, Faculty of
Laws University College London

MITCHELL McINNES

LIONEL SMITH

B.A., LL.B., LL.M., Ph.D. (Cantab.)
of the Alberta Bar
Professor, Faculty of Law
The University of Alberta

B.Sc., LL.B., LL.M. (Cantab.),
D.Phil, M.A. (Oxon.), LL.B. (Civil law)
of the Alberta Bar
James McGill Professor of Law
And Director, Quebec Research Centre of
Private and Comparitive Law
Faculty of Law
McGill University

CARSWELL®

©2009 Thomson Reuters Canada Limited
NOTICE AND DISCLAIMER: All rights reserved. No part of this publication may
be reproduced, stored in a retrieval system, or transmitted, in any form or by any
means, electronic, mechanical, photocopying, recording or otherwise, without the
prior written consent of the publisher (Carswell).
Carswell and all persons involved in the preparation and sale of this publication
disclaim any warranty as to accuracy or currency of the publication. This publication
is provided on the understanding and basis that none of Carswell, the author/s or other
persons involved in the creation of this publication shall be responsible for the
accuracy or currency of the contents, or for the results of any action taken on the basis
of the information contained in this publication, or for any errors or omissions
contained herein.
No one involved in this publication is attempting herein to render legal, accounting
or other professional advice. If legal advice or other expert assistance is required, the
services of a competent professional should be sought. The analysis contained herein
should in no way be construed as being either official or unofficial policy of any
governmental body.
A cataloguing record for this publication is available from Library and Archives
Canada
ISBN 978-0-7798-2154-9 (bound).—ISBN 978-0-7798-2153-2 (pbk).
Composition: Computer Composition of Canada Inc.

Printed in the United States

fsOlf THOMSON REUTERS

CARSWELL, A DIVISION OF THOMSON REUTERS CANADA LIMITED
One Corporate Plaza
2075 Kennedy Road
Toronto, Ontario
MIT 3V4

Customer Relations
Toronto 1-416-609-3800
Elsewhere in Canada/U.S. 1-800-387-5164
Fax: 1-416-298-5082
www.carswell.com
E-mail www.carswell.com/email

In the five yeai
changes in various
material as appropr
new text and rewrii
We have rewri
the section entitled
a rather complex ar
We have also rewr
clarify the distincti
and Agency” we re
case, and under “Ti
Hydro-Electric Po^
tions. We have alsc
and Personal Obli;
deemed statutory tr
The textual mt
virtually entirely re
and redundant case
5, while a new casi
the unsatisfactory 1
Chapter 7 now
Supreme Court of (
which replaces the
cy-pres schemes an
ing. Chapter 8 inch]
question whether tl
the assets of the ass
The main new i
Court of Canada ca
Chapters 10 and 11
update the material
There were no
opportunity to rew
contains new mater
ference with the tru:
in Re Hastings-Bas
There were al:
incorporates insighi
an account, include
text on tracing amo

18

CH. 1 — THE HISTORY AND NATURE OF TRUSTS

4. DEFINITIONS
It is an unenviable task to define the trust. In order to be complete, the
definition would have to be so comprehensive as to be unintelligible and, there
fore, useless; whereas a short definition might express the principal elements of
the trust and, thus, be clear but fail to speak of the institution's many and different
facets. Most definitions of the trust, therefore, attempt to define only the express
private trust; that is, an intentionally created trust, which exists for the benefit of
persons. Sometimes they try to encompass purpose trusts as well; that is, trusts
that exist to benefit an impersonal purpose. Resulting and constructive trusts—that
is, trusts arising by operation of law—are not usually part of the definition. With
these qualifications in mind, the following two definitions may suffice.
Underhill and Hayton ’s definition is as follows:45
A trust is an equitable obligation, binding a person (called a trustee) to deal with property (called
trust property) owned by him as a separate fund, distinct from his own private property, for the
benefit of persons (called beneficiaries, or, in old cases, cestuis que trust), of whom he may
himself be one, and any one of whom may enforce the obligation.

The Australian judge Mayo J. defined a trust as:
... the duty or aggregate accumulation of obligations that rest upon a person described as a trustee.
The responsibilities are in relation to property held by him, or under his control. That property he
will be compelled by a court in its equitable jurisdiction to administer in the manner lawfully
prescribed by the trust instrument, or where there be no specific provision written or oral, or to
the extent that such provision is invalid or lacking, in accordance with equitable principles. As a
consequence the administration will be in such a manner that the consequential benefits and
advantages accrue, not to the trustee, but to the persons called cestuis que trust, or beneficiaries,
if there be any, if not, for some purpose which the law will recognize and enforce. A trustee may
be a beneficiary, in which case advantages will accrue in his favour to the extent of his beneficial
interest.46

Notice that both definitions describe the trust as an obligation, or a set of
obligations. The trust is, therefore, a relationship involving obligations owed by
the person who holds the trust property. The trust, as such, is not an entity. The
trust does not hold property; property is held in trust by the trustee. Moreover,
the trust is the set of obligations owed by the trustee in relation to particular
property held by the trustee. In other words, a trust is a way of holding property,
such that the holder is subject to obligations relating to the benefit of that property.
The relationship between trustee and beneficiary is described as a fiduciary
relationship. What this means is that while the trustees have substantial control
over the trust property, they are bound to act in strict confidentiality, with honesty
and cadour, and entirely in the interests of the beneficiaries.

45 D.J. Hayton, P. Matthews, and C. Mitchell, Underhill and Hayton: Law of Trusts and Trustees,
17th ed. (London: LexisNexis/Butterworths, 2007), at 2.
46 Re Scott, [1948] S.A.S.R. 193 at 196.
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5. CLASSIFICATION OF TRUSTS
(a) Introduction
There are various ways to classify trusts. Most writers agree on the standard
divisions, but there are different opinions about some types of trust, as will appear
below. The following is the generally accepted taxonomy.
(b) Express Trusts
An express trust is one in which the person creating it has expressed his or
her intention to have property held by one or more persons for the benefit of
another or others. The intention may be expressed orally, by deed, or by will.
Moreover, the creator of the trust may intend him- or herself to be the trustee of
property he or she owns, or the creator may intend another person to be the trustee.
In the latter situation it is necessary to transfer the property which is to form the
subject matter of the trust to the trustee.
Express trusts may be subdivided into a number of different types. First, there
is the distinction between trusts for persons and trusts for purposes. The former,
sometimes called private trusts, are trusts for the benefit of individuals or corporate
persons, whereas the latter do not have persons as beneficiaries, but rather defined
purposes. The main type of purpose trust is the charitable trust, sometimes called
a public trust. Examples of charitable trusts are trusts for the advancement of
education, such as the establishment of scholarships and the provision of funds
to construct a building at a university. Charitable trusts enjoy a number of advan
tages in law, chiefly exemption from taxation and from the perpetuity rules.53
There are other purpose trusts which are not charitable and which are usually
called non-charitable purpose trusts. They are not charitable because the law
does not regard their objects to be of sufficient benefit to the public to be accorded
the advantages of charitable trusts. An example of such a trust is a trust to promote
fox hunting, which appears to be a valid trust under English law at least.54
Under the heading of express trusts, some authors used to distinguish further
between executed and executory trusts. Of the two, executed trusts are more
common. Executed trusts are those in which the settlor has completely set out the
beneficial interests. The word “executed” does not mean that the trust is fully
administered or completed, since the trustees still have active duties to perform.
An executory trust is one in which the settlor has expressed only a general
intention about who shall have the property, while final disposition is left to a
later time or to other persons, such as the trustees. This trust used to be common
in marriage settlements under which the children of the marriage must later be
provided for, via powers of appointment. In fact, the term “power of appointment”
was traditionally confined to powers of trustees to designate the particular trusts
53 The rule against remoteness of vesting does apply to charitable trusts in part, and because the
trust is for a purpose, it can in principle last forever. See the chapter on charitable trusts.
54 See the chapter on non-charitable purpose trusts.
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X.7.b Priority with respect to secured creditors
Bankruptcy and insolvency
XIV Administration of estate
XIV.2 Trustees
XIV.2.m Miscellaneous
Bankruptcy and insolvency
XIV Administration of estate
XIV.3 Trustee's possession of assets
XIV.3.d Miscellaneous
Natural resources
III Oil and gas
III.3 Constitutional issues
III.3.c Miscellaneous
Natural resources
III Oil and gas
III.8 Statutory regulation
III.8.a General principles
Headnote
Bankruptcy and insolvency --- Priorities of claims — Unsecured claims — Priority with respect to secured creditors
Provincial legislation imposed environmental obligations with respect to abandonment and remediation of "end of life" oil
wells — Trustee-in-bankruptcy G Ltd. sought to disclaim R Corp.'s interest in wells where costs of remediation exceeded wells'
value (disclaimed wells), but sought to keep and sell valuable wells to maximize recovery of secured creditor — Orphan Wells
Association (OWA) and Regulator applied for declaration that G Ltd.'s disclaimer of licensed wells was void and G Ltd. crossapplied for approval of sales process that excluded renounced wells — Chambers judge dismissed main application and granted
cross-application — Appeals by OWA and Regulator were dismissed — Section 14.06 of Bankruptcy and Insolvency Act (BIA)
did not exempt environmental claims from general bankruptcy regime, other than super priority in s. 14.06(7) — Role of G
Ltd. as "licensee" under Oil and Gas Conservation Act and Pipeline Act was in operational conflict with provisions of BIA
— OWA and Regulator appealed — Appeal allowed — There was no conflict between Alberta's regulatory regime and BIA
requiring portions of former to be rendered inoperative in context of bankruptcy — "Disclaimer" did not empower trustee to
simply walk away from "disclaimed" assets when bankrupt estate had been ordered to remedy any environmental condition or
damage — No operational conflict was caused by fact that G Ltd., as licensee, remained responsible for abandoning renounced
assets — End-of-life obligations binding on G Ltd. were not claims provable in R Corp. bankruptcy, so they did not conflict
with general priority scheme in BIA.
Bankruptcy and insolvency --- Administration of estate — Trustees — Miscellaneous
Provincial legislation imposed environmental obligations with respect to abandonment and remediation of "end of life" oil
wells — Trustee-in-bankruptcy G Ltd. sought to disclaim R Corp.'s interest in wells where costs of remediation exceeded wells'
value (disclaimed wells), but sought to keep and sell valuable wells to maximize recovery of secured creditor — Orphan Wells
Association (OWA) and Regulator applied for declaration that G Ltd.'s disclaimer of licensed wells was void and G Ltd. crossapplied for approval of sales process that excluded renounced wells — Chambers judge dismissed main application and granted
cross-application — Appeals by OWA and Regulator were dismissed — Section 14.06 of Bankruptcy and Insolvency Act (BIA)
did not exempt environmental claims from general bankruptcy regime, other than super priority in s. 14.06(7) — Role of G
Ltd. as "licensee" under Oil and Gas Conservation Act and Pipeline Act was in operational conflict with provisions of BIA
— OWA and Regulator appealed — Appeal allowed — There was no conflict between Alberta's regulatory regime and BIA
requiring portions of former to be rendered inoperative in context of bankruptcy — No operational conflict was caused by fact
that G Ltd., as licensee, remained responsible for abandoning renounced assets — Bankruptcy is not licence to ignore rules,
and insolvency professionals are bound by and must comply with valid provincial laws during bankruptcy.
Bankruptcy and insolvency --- Administration of estate — Trustee's possession of assets — Miscellaneous
Provincial legislation imposed environmental obligations with respect to abandonment and remediation of "end of life" oil
wells — Trustee-in-bankruptcy G Ltd. sought to disclaim R Corp.'s interest in wells where costs of remediation exceeded wells'
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value (disclaimed wells), but sought to keep and sell valuable wells to maximize recovery of secured creditor — Orphan Wells
Association (OWA) and Regulator applied for declaration that G Ltd.'s disclaimer of licensed wells was void and G Ltd. crossapplied for approval of sales process that excluded renounced wells — Chambers judge dismissed main application and granted
cross-application — Appeals by OWA and Regulator were dismissed — Section 14.06 of Bankruptcy and Insolvency Act (BIA)
did not exempt environmental claims from general bankruptcy regime, other than super priority in s. 14.06(7) — Role of G Ltd.
as "licensee" under Oil and Gas Conservation Act and Pipeline Act was in operational conflict with provisions of BIA — OWA
and Regulator appealed — Appeal allowed — There was no conflict between Alberta's regulatory regime and BIA requiring
portions of former to be rendered inoperative in context of bankruptcy — No operational conflict was caused by fact that G Ltd.,
as licensee, remained responsible for abandoning renounced assets — Bankruptcy is not licence to ignore rules, and insolvency
professionals are bound by and must comply with valid provincial laws during bankruptcy — End-of-life obligations binding
on G Ltd. were not claims provable in R Corp. bankruptcy, so they did not conflict with general priority scheme in BIA.
Natural resources --- Oil and gas — Constitutional issues — Miscellaneous
Provincial legislation imposed environmental obligations with respect to abandonment and remediation of "end of life" oil
wells — Trustee-in-bankruptcy G Ltd. sought to disclaim R Corp.'s interest in wells where costs of remediation exceeded wells'
value (disclaimed wells), but sought to keep and sell valuable wells to maximize recovery of secured creditor — Orphan Wells
Association (OWA) and Regulator applied for declaration that G Ltd.'s disclaimer of licensed wells was void and G Ltd. crossapplied for approval of sales process that excluded renounced wells — Chambers judge dismissed main application and granted
cross-application — Appeals by OWA and Regulator were dismissed — Section 14.06 of Bankruptcy and Insolvency Act (BIA)
did not exempt environmental claims from general bankruptcy regime, other than super priority in s. 14.06(7) — Role of G Ltd.
as "licensee" under Oil and Gas Conservation Act (OGCA) and Pipeline Act (PA) was in operational conflict with provisions
of BIA — OWA and Regulator appealed — Appeal allowed — There was no conflict between Alberta's regulatory regime and
BIA requiring portions of former to be rendered inoperative in context of bankruptcy by inclusion of trustees in definition of
"licensee" in OGCA and PA — Under either branch of paramountcy analysis, Alberta legislation authorizing Regulator's use
of its disputed powers would be inoperative to extent that use of those powers during bankruptcy altered or reordered priorities
established by BIA — In test set out in 2012 Supreme Court case, court clearly stated that not all environmental obligations
enforced by regulator would be claims provable in bankruptcy — On proper understanding of "creditor" step, it was clear that
Regulator acted in public interest and for public good and that it was not creditor of R Corp.
Natural resources --- Oil and gas — Statutory regulation — General principles
Provincial legislation imposed environmental obligations with respect to abandonment and remediation of "end of life" oil
wells — Trustee-in-bankruptcy G Ltd. sought to disclaim R Corp.'s interest in wells where costs of remediation exceeded wells'
value (disclaimed wells), but sought to keep and sell valuable wells to maximize recovery of secured creditor — Orphan Wells
Association (OWA) and Regulator applied for declaration that G Ltd.'s disclaimer of licensed wells was void and G Ltd. crossapplied for approval of sales process that excluded renounced wells — Chambers judge dismissed main application and granted
cross-application — Appeals by OWA and Regulator were dismissed — Section 14.06 of Bankruptcy and Insolvency Act (BIA)
did not exempt environmental claims from general bankruptcy regime, other than super priority in s. 14.06(7) — Role of G Ltd.
as "licensee" under Oil and Gas Conservation Act (OGCA) and Pipeline Act (PA) was in operational conflict with provisions
of BIA — OWA and Regulator appealed — Appeal allowed — There was no conflict between Alberta's regulatory regime
and BIA requiring portions of former to be rendered inoperative in context of bankruptcy by inclusion of trustees in definition
of "licensee" in OGCA and PA — In test set out in 2012 Supreme Court case, court clearly stated that not all environmental
obligations enforced by regulator would be claims provable in bankruptcy — On proper understanding of "creditor" step, it was
clear that Regulator acted in public interest and for public good and that it was not creditor of R Corp.
Faillite et insolvabilité --- Priorité des créances — Réclamations non garanties — Priorité par rapport aux créanciers garantis
Législation provinciale imposait des obligations de fin de vie en matière environnementale relativement à l'abandon et la remise
en état de puits de pétrole — Syndic de faillite G Ltd. a voulu renoncer aux intérêts de R Corp. dans des puits lorsque les coûts
de remise en état outrepassaient la valeur des puits (les puits ayant fait l'objet d'une renonciation), mais a cherché à conserver et
à vendre des puits ayant une valeur afin de maximiser le recouvrement d'un créancier garanti — Association de puits orphelins
et un organisme de réglementation ont déposé une requête visant à faire déclarer que la renonciation de G Ltd. à l'égard de puits
autorisés était nulle et G Ltd. a déposé une demande reconventionnelle en vue de faire approuver le processus de vente qui
excluait les puits ayant fait l'objet d'une renonciation — Juge siégeant en son cabinet a rejeté la requête principale et a accueilli
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la demande reconventionnelle — Appels interjetés par l'association et l'organisme de réglementation ont été rejetés — Article
14.06 de la Loi sur la faillite et l'insolvabilité (LFI) n'a pas soustrait les réclamations environnementales au régime général de
faillite, à l'exception de la superpriorité prévue à l'art. 14.06(7) — Rôle de G Ltd. en tant que « titulaire de permis » en vertu
de l'Oil and Gas Conservation Act et de la Pipeline Act engendrait un conflit d'application avec les dispositions de la LFI —
Association et l'organisme de réglementation ont formé un pourvoi — Pourvoi accueilli — Il n'y a aucun conflit entre le régime
de réglementation de l'Alberta et la LFI en raison duquel des parties du premier doivent être inopérantes dans le contexte de la
faillite — « Renonciation » n'habilitait pas le syndic à tout simplement délaisser les biens « faisant l'objet de la renonciation
» quand on l'enjoignait à réparer un fait ou dommage lié à l'environnement — Aucun conflit d'application n'était imputable au
fait que G Ltd. demeurait, en qualité de titulaire de permis, tenu d'abandonner les biens faisant l'objet de la renonciation —
Obligations de fin de vie incombant à G Ltd. n'étaient pas des réclamations prouvables dans la faillite de R Corp. et n'entraient
donc pas en conflit avec le régime de priorité général instauré dans la LFI.
Faillite et insolvabilité --- Administration de l'actif — Syndics — Divers
Législation provinciale imposait des obligations de fin de vie en matière environnementale relativement à l'abandon et la remise
en état de puits de pétrole — Syndic de faillite G Ltd. a voulu renoncer aux intérêts de R Corp. dans des puits lorsque les coûts
de remise en état outrepassaient la valeur des puits (les puits ayant fait l'objet d'une renonciation), mais a cherché à conserver et
à vendre des puits ayant une valeur afin de maximiser le recouvrement d'un créancier garanti — Association de puits orphelins
et un organisme de réglementation ont déposé une requête visant à faire déclarer que la renonciation de G Ltd. à l'égard de
puits autorisés était nulle et G Ltd. a déposé une demande reconventionnelle en vue de faire approuver le processus de vente
qui excluait les puits ayant fait l'objet d'une renonciation — Juge siégeant en son cabinet a rejeté la requête principale et a
accueilli la demande reconventionnelle — Appels interjetés par l'association et l'organisme de réglementation ont été rejetés
— Article 14.06 de la Loi sur la faillite et l'insolvabilité (LFI) n'a pas soustrait les réclamations environnementales au régime
général de faillite, à l'exception de la superpriorité prévue à l'art. 14.06(7) — Rôle de G Ltd. en tant que « titulaire de permis
» en vertu de l'Oil and Gas Conservation Act et de la Pipeline Act engendrait un conflit d'application avec les dispositions de
la LFI — Association et l'organisme de réglementation ont formé un pourvoi — Pourvoi accueilli — Il n'y a aucun conflit
entre le régime de réglementation de l'Alberta et la LFI en raison duquel des parties du premier doivent être inopérantes dans
le contexte de la faillite — « Renonciation » n'habilitait pas le syndic à tout simplement délaisser les biens « faisant l'objet
de la renonciation » quand on l'enjoignait à réparer un fait ou dommage lié à l'environnement — Aucun conflit d'application
n'était imputable au fait que G Ltd. demeurait, en qualité de titulaire de permis, tenu d'abandonner les biens faisant l'objet de la
renonciation — Faillite n'est pas un permis de faire abstraction des règles, et les professionnels de l'insolvabilité sont liés par
les lois provinciales valides au cours de la faillite.
Faillite et insolvabilité --- Administration de l'actif — Possession de l'actif par le syndic — Divers
Législation provinciale imposait des obligations de fin de vie en matière environnementale relativement à l'abandon et la remise
en état de puits de pétrole — Syndic de faillite G Ltd. a voulu renoncer aux intérêts de R Corp. dans des puits lorsque les coûts
de remise en état outrepassaient la valeur des puits (les puits ayant fait l'objet d'une renonciation), mais a cherché à conserver et
à vendre des puits ayant une valeur afin de maximiser le recouvrement d'un créancier garanti — Association de puits orphelins
et un organisme de réglementation ont déposé une requête visant à faire déclarer que la renonciation de G Ltd. à l'égard de puits
autorisés était nulle et G Ltd. a déposé une demande reconventionnelle en vue de faire approuver le processus de vente qui
excluait les puits ayant fait l'objet d'une renonciation — Juge siégeant en son cabinet a rejeté la requête principale et a accueilli
la demande reconventionnelle — Appels interjetés par l'association et l'organisme de réglementation ont été rejetés — Article
14.06 de la Loi sur la faillite et l'insolvabilité (LFI) n'a pas soustrait les réclamations environnementales au régime général de
faillite, à l'exception de la superpriorité prévue à l'art. 14.06(7) — Rôle de G Ltd. en tant que « titulaire de permis » en vertu
de l'Oil and Gas Conservation Act et de la Pipeline Act engendrait un conflit d'application avec les dispositions de la LFI —
Association et l'organisme de réglementation ont formé un pourvoi — Pourvoi accueilli — Il n'y a aucun conflit entre le régime
de réglementation de l'Alberta et la LFI en raison duquel des parties du premier doivent être inopérantes dans le contexte de
la faillite — Aucun conflit d'application n'était imputable au fait que G Ltd. demeurait, en qualité de titulaire de permis, tenu
d'abandonner les biens faisant l'objet de la renonciation — Faillite n'est pas un permis de faire abstraction des règles, et les
professionnels de l'insolvabilité sont liés par les lois provinciales valides au cours de la faillite — Obligations de fin de vie
incombant à G Ltd. n'étaient pas des réclamations prouvables dans la faillite de R Corp. et n'entraient donc pas en conflit avec
le régime de priorité général instauré dans la LFI.
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Ressources naturelles --- Pétrole et gaz — Questions d'ordre constitutionnel — Divers
Législation provinciale imposait des obligations de fin de vie en matière environnementale relativement à l'abandon et la remise
en état de puits de pétrole — Syndic de faillite G Ltd. a voulu renoncer aux intérêts de R Corp. dans des puits lorsque les coûts
de remise en état outrepassaient la valeur des puits (les puits ayant fait l'objet d'une renonciation), mais a cherché à conserver et
à vendre des puits ayant une valeur afin de maximiser le recouvrement d'un créancier garanti — Association de puits orphelins
et un organisme de réglementation ont déposé une requête visant à faire déclarer que la renonciation de G Ltd. à l'égard de puits
autorisés était nulle et G Ltd. a déposé une demande reconventionnelle en vue de faire approuver le processus de vente qui
excluait les puits ayant fait l'objet d'une renonciation — Juge siégeant en son cabinet a rejeté la requête principale et a accueilli
la demande reconventionnelle — Appels interjetés par l'association et l'organisme de réglementation ont été rejetés — Article
14.06 de la Loi sur la faillite et l'insolvabilité (LFI) n'a pas soustrait les réclamations environnementales au régime général de
faillite, à l'exception de la superpriorité prévue à l'art. 14.06(7) — Rôle de G Ltd. en tant que « titulaire de permis » en vertu de
l'Oil and Gas Conservation Act (OGCA) et de la Pipeline Act (PA) engendrait un conflit d'application avec les dispositions de la
LFI — Association et l'organisme de réglementation ont formé un pourvoi — Pourvoi accueilli — Il n'y a aucun conflit entre le
régime de réglementation de l'Alberta et la LFI en raison duquel des parties du premier doivent être inopérantes dans le contexte
de la faillite par l'ajout des syndics à la définition légale de « titulaire de permis » dans l'OGCA et la PA — Dans l'un ou l'autre
volet de l'analyse relative à la prépondérance, la loi albertaine autorisant l'organisme de réglementation à exercer ses pouvoirs
contestés sera inopérante, dans la mesure où l'exercice de ces pouvoirs pendant la faillite modifie ou réarrange les priorités
établies par la LFI — Dans une décision de la Cour suprême rendue en 2012 dans laquelle elle a établi le test applicable, la Cour
a clairement déclaré que les obligations environnementales appliquées par un organisme de réglementation ne sont pas toutes
des réclamations prouvables en matière de faillite — D'après le sens qu'il convient de donner à l'étape « créancier », il était clair
que l'organisme de réglementation a agi dans l'intérêt public et pour le bien public et qu'il n'était pas un créancier de R Corp.
Ressources naturelles --- Pétrole et gaz — Réglementation statutaire — Principes généraux
Législation provinciale imposait des obligations de fin de vie en matière environnementale relativement à l'abandon et la remise
en état de puits de pétrole — Syndic de faillite G Ltd. a voulu renoncer aux intérêts de R Corp. dans des puits lorsque les coûts
de remise en état outrepassaient la valeur des puits (les puits ayant fait l'objet d'une renonciation), mais a cherché à conserver et
à vendre des puits ayant une valeur afin de maximiser le recouvrement d'un créancier garanti — Association de puits orphelins
et un organisme de réglementation ont déposé une requête visant à faire déclarer que la renonciation de G Ltd. à l'égard de puits
autorisés était nulle et G Ltd. a déposé une demande reconventionnelle en vue de faire approuver le processus de vente qui
excluait les puits ayant fait l'objet d'une renonciation — Juge siégeant en son cabinet a rejeté la requête principale et a accueilli
la demande reconventionnelle — Appels interjetés par l'association et l'organisme de réglementation ont été rejetés — Article
14.06 de la Loi sur la faillite et l'insolvabilité (LFI) n'a pas soustrait les réclamations environnementales au régime général de
faillite, à l'exception de la superpriorité prévue à l'art. 14.06(7) — Rôle de G Ltd. en tant que « titulaire de permis » en vertu de
l'Oil and Gas Conservation Act (OGCA) et de la Pipeline Act (PA) engendrait un conflit d'application avec les dispositions de la
LFI — Association et l'organisme de réglementation ont formé un pourvoi — Pourvoi accueilli — Il n'y a aucun conflit entre le
régime de réglementation de l'Alberta et la LFI en raison duquel des parties du premier doivent être inopérantes dans le contexte
de la faillite par l'ajout des syndics à la définition légale de « titulaire de permis » dans l'OGCA et la PA — Dans une décision
de la Cour suprême rendue en 2012 dans laquelle elle a établi le test applicable, la Cour a clairement déclaré que les obligations
environnementales appliquées par un organisme de réglementation ne sont pas toutes des réclamations prouvables en matière
de faillite — D'après le sens qu'il convient de donner à l'étape « créancier », il était clair que l'organisme de réglementation a
agi dans l'intérêt public et pour le bien public et qu'il n'était pas un créancier de R Corp.
In order to exploit oil and gas resources in Alberta, a company needs a property interest in the oil or gas, surface rights and a
licence issued by the Alberta Energy Regulator. The Regulator administers the licensing scheme and enforces the abandonment
and reclamation obligations of the licensees. The Regulator has delegated to the Orphan Wells Association (OWA) the authority
to abandon and reclaim "orphans". On application by a creditor, G Ltd. was appointed receiver for R Corp. G Ltd. informed
the Regulator that it was taking possession and control only of R Corp.'s 17 most productive wells, three associated facilities
and 12 associated pipelines, and that it was not taking possession or control of any of R Corp.'s other licensed assets. The
Regulator issued an order under the Oil and Gas Conservation Act (OGCA) and the Pipeline Act (PA) requiring R Corp. to
suspend and abandon the renounced assets. The Regulator and the OWA filed an application for a declaration that G Ltd.'s
renunciation of the renounced assets was void, an order requiring G Ltd. to comply with the abandonment orders and an order
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requiring G Ltd. to fulfill the statutory obligations as licensee in relation to the abandonment, reclamation and remediation of
all of R Corp.'s licensed properties. G Ltd. brought a cross-application seeking approval to pursue a sales process excluding the
renounced assets. A bankruptcy order was issued for R Corp. and G Ltd. was appointed as trustee. G Ltd. sent another letter to
the Regulator invoking s. 14.06(4)(a)(ii) of the Bankruptcy and Insolvency Act (BIA) in relation to the renounced assets.
The chambers judge found an operational conflict between s. 14.06 of the BIA and the definition of "licensee" in the OGCA and
the PA, and approved the proposed sale procedure. Appeals by the Regulator and the OWA were dismissed. The majority of the
court stated that the constitutional issues in the appeals were complementary to the primary issue, which was the interpretation
of the BIA. Section 14.06 of the BIA did not exempt environmental claims from the general bankruptcy regime, other than the
super priority in s. 14.06(7). Section 14.06(4) of the BIA did not limit the power of the trustee to renounce properties to those
circumstances where it might be exposed to personal liability. In terms of constitutional analysis, the majority concluded that
the role of G Ltd. as a "licensee" under the OGCA and the PA was in operational conflict with the provisions of the BIA that
exempted trustees from personal liability, allowed them to disclaim assets and established the priority of environmental claims.
The dissenting judge would have allowed the appeal on the basis that there was no conflict between Alberta's environmental
legislation and the BIA. The dissenting judge was of the view that s. 14.06 of the BIA did not operate to relieve G Ltd. of
R Corp.'s obligations with respect to its licensed assets and that the Regulator was not asserting any provable claims, so the
priority scheme in the BIA was not upended. The Regulator and the OWA appealed.
Held: The appeal was allowed.
Per Wagner C.J.C. (Abella, Karakatsanis, Gascon, Brown JJ. concurring): There is no conflict between Alberta's regulatory
regime and the BIA requiring portions of the former to be rendered inoperative in the context of bankruptcy. Although G
Ltd. remained fully protected from personal liability by federal law, it could not walk away from the environmental liabilities
of the bankrupt estate by invoking s. 14.06(4) of the BIA. Section 14.06(4) of the BIA was clear and unambiguous when
read on its own. There was no basis on which to read the words "the trustee is not personally liable" in s. 14.06(4) of the
BIA as encompassing the liability of the bankrupt estate. "Disclaimer" did not empower a trustee to simply walk away from
the "disclaimed" assets when the bankrupt estate had been ordered to remedy any environmental condition or damage. The
operational conflicts between the BIA and the Alberta legislation alleged by G Ltd. arose from its status as a "licensee" under
the OGCA and the PA. In light of the proper interpretation of s. 14.06(4) of the BIA, no operational conflict was caused by
the fact that, under Alberta law, G Ltd. as "licensee" remained responsible for abandoning the renounced assets utilizing the
remaining assets of the estate. The burden was on G Ltd. to establish the specific purposes of ss. 14.06(2) and 14.06(4) of the
BIA if it wished to demonstrate a conflict. Based on the plain wording of the sections and the Hansard evidence, it was evident
that the purpose of these provisions was to protect trustees from personal liability in respect of environmental matters affecting
the estates they were administering. This purpose was not frustrated by the inclusion of trustees in the definition of "licensee"
in the OGCA and the PA.
Under either branch of the paramountcy analysis, the Alberta legislation authorizing the Regulator's use of its disputed powers
would be inoperative to the extent that the use of those powers during bankruptcy altered or reordered the priorities established
by the BIA. Only claims provable in bankruptcy must be asserted within the single proceeding. Other claims are not stayed upon
bankruptcy and continue to be binding on the estate. In the test set out in a 2012 Supreme Court case, the court clearly stated that
not all environmental obligations enforced by a regulator would be claims provable in bankruptcy. On a proper understanding of
the "creditor" step, it was clear that the Regulator acted in the public interest and for the public good and that it was not a creditor
of R Corp. No fairness concerns were raised by disregarding the Regulator's concession. The end-of-life obligations binding on
G Ltd. were not claims provable in the R Corp. bankruptcy, so they did not conflict with the general priority scheme in the BIA.
Requiring R Corp. to pay for abandonment before distributing value to creditors did not disrupt the priority scheme of the BIA.
In crafting the priority scheme set out in the BIA, Parliament intended to permit regulators to place a first charge on real property
of a bankrupt affected by an environmental condition or damage in order to fund remediation. Bankruptcy is not a licence to
ignore rules, and insolvency professionals are bound by and must comply with valid provincial laws during bankruptcy.
Per Côté J. (dissenting) (Moldaver J. concurring): The appeal should be dismissed. Two aspects of Alberta's regulatory regime
conflict with the BIA. First, Alberta's statutes regulating the oil and gas industry define the term "licensee" as including receivers
and trustees in bankruptcy. The effect of this definition was that insolvency professionals were subject to the same obligations
and liabilities as R Corp. itself, including the obligation to comply with the abandonment orders and the risk of personal liability
for failing to do so. G Ltd. validly disclaimed the non-producing assets and the result was that it was no longer subject to the
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environmental liabilities associated with those assets. Because Alberta's statutory regime did not recognize these disclaimers
as lawful, there was an unavoidable operational conflict between federal and provincial law. Alberta's legislation governing
the oil and gas sector should be held inoperable to the extent that it did not recognize the legal effect of G Ltd.'s disclaimers.
Section 14.06 of the BIA, when read as a whole, indicated that s. 14.06(4) did more than merely protect trustees from personal
liability. Parliament did not make the disclaimer power in s. 14.06(4) of the BIA conditional on the availability of the Crown's
super priority. There was an operational conflict to the extent that Alberta's statutory regime held receivers and trustees liable
as "licensees" in relation to disclaimed assets.
Second, the Regulator has required that G Ltd. satisfy R Corp.'s environmental liabilities ahead of the estate's other debts,
which contravened the BIA's priority scheme. Because the abandonment orders were "claims provable in bankruptcy" under
the three-part test outlined in the 2012 Supreme Court of Canada case, the Regulator could not assert those claims outside of
the bankruptcy process. To do so would frustrate an essential purpose of the BIA of distributing the estate's value in accordance
with the statutory priority scheme. Nor could the Regulator achieve the same result indirectly by imposing conditions on the sale
of R Corp.'s valuable assets. The province's licensing scheme effectively operated as a debt collection mechanism in relation
to a bankrupt company. It should be held inoperative as applied to R Corp. under the second prong of the paramountcy test,
frustration of purpose. G Ltd. and the creditor had satisfied their burden of demonstrating a genuine inconsistency between
federal and provincial law under both branches of the paramountcy test. The Court should continue to apply the "creditor" prong
of the test as it was clearly articulated in the 2012 Supreme Court of Canada decision. Under that standard, the Regulator plainly
acted as a creditor with respect to the R Corp. estate. It was sufficiently certain that either the Regulator or the OWA would
ultimately perform the abandonment and reclamation work and assert a monetary claim for reimbursement.
Pour exploiter des ressources pétrolières et gazières en Alberta, une société a besoin d'un intérêt de propriété sur le pétrole ou le
gaz, des droits de surface et d'un permis délivré par un organisme de réglementation, l'Alberta Energy Regulator. Cet organisme
administre le régime de délivrance de permis et s'assure du respect des engagements d'abandon et de remise en état des titulaires
de permis. L'organisme a délégué une association de puits orphelins, l'Orphan Wells Association, le pouvoir d'abandonner et
de remettre en état les « orphelins ». À la demande d'un créancier, G Ltd. a été nommé séquestre de R Corp. G Ltd. a informé
l'organisme de réglementation qu'il prenait possession et contrôle seulement des 17 puits les plus productifs de R Corp., ainsi
que de trois installations et de 12 pipelines connexes, et qu'il ne prenait pas possession ou contrôle de tous les autres éléments
d'actif de R Corp. visés par des permis. L'organisme de réglementation a rendu une ordonnance en vertu de l'Oil and Gas
Conservation Act (OGCA) et de la Pipeline Act (PA) enjoignant à R Corp. de suspendre l'exploitation des biens faisant l'objet
de la renonciation et de les abandonner. L'organisme de réglementation et l'association ont déposé une demande en vue d'obtenir
un jugement déclaratoire portant que l'abandon par G Ltd. des biens faisant l'objet de la renonciation était nul, une ordonnance
obligeant G Ltd. à se conformer aux ordonnances d'abandon, de même qu'une ordonnance enjoignant à G Ltd. de remplir les
obligations légales en tant que titulaire de permis concernant l'abandon, la remise en état et la décontamination de tous les biens
de R Corp. visés par des permis. G Ltd. a présenté une demande reconventionnelle visant à obtenir l'autorisation de poursuivre
un processus de vente excluant les biens faisant l'objet de la renonciation. Une ordonnance de faillite a été rendue à l'égard de R
Corp., et G Ltd. a été nommé syndic. G Ltd. a envoyé une autre lettre à l'organisme de réglementation dans laquelle il invoquait
l'art. 14.06(4)a)(ii) de la Loi sur la faillite et l'insolvabilité (LFI) à l'égard des biens faisant l'objet de la renonciation.
Le juge siégeant en son cabinet a conclu à un conflit d'application entre l'art. 14.06 de la LFI et la définition de « titulaire
de permis » que l'on trouve dans l'OGCA et la PA et a approuvé la procédure de vente proposée. Les appels interjetés par
l'organisme de réglementation et l'association ont été rejetés. Les juges majoritaires de la cour ont déclaré que les questions
constitutionnelles soulevées dans les appels étaient complémentaires à la question principale, soit l'interprétation de la LFI.
L'article 14.06 de la LFI n'a pas soustrait les réclamations environnementales au régime général de faillite, à l'exception de
la superpriorité prévue à l'art. 14.06(7). L'article 14.06(4) de la LFI n'a pas limité le pouvoir du syndic de renoncer aux biens
dans des circonstances où il pourrait s'exposer à une responsabilité personnelle. Sur le plan de l'analyse constitutionnelle, les
juges majoritaires ont conclu que le rôle de G Ltd. en tant que « titulaire de permis » au sens de l'OGCA et de la PA était en
conflit d'application avec les dispositions de la LFI qui dégageaient les syndics de toute responsabilité personnelle, qui leur
permettaient de renoncer à des biens et qui établissaient la priorité des réclamations environnementales. La juge dissidente
aurait accueilli l'appel au motif qu'il n'y avait aucun conflit entre la législation albertaine sur l'environnement et la LFI. La juge
dissidente était d'avis que l'art. 14.06 de la LFI n'a pas eu pour effet de libérer G Ltd. des obligations de R Corp. à l'égard de ses
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biens visés par des permis et que l'organisme de réglementation ne faisait valoir aucune réclamation prouvable, de sorte que le
régime de priorité de la LFI n'était pas renversé. L'organisme de réglementation et l'association ont formé un pourvoi.
Arrêt: Le pourvoi a été accueilli.
Wagner, J.C.C. (Abella, Karakatsanis, Gascon, Brown, JJ., souscrivant à son opinion) : Il n'y a aucun conflit entre le régime
de réglementation de l'Alberta et la LFI en raison duquel des parties du premier doivent être inopérantes dans le contexte de
la faillite. Bien que G Ltd. demeurait entièrement dégagé de toute responsabilité personnelle par le droit fédéral, il ne peut
se soustraire aux engagements environnementaux qui lient l'actif du failli en invoquant l'art. 14.06(4) de la LFI. À la simple
lecture de ses termes, l'art. 14.06(4) était clair et sans équivoque. Il n'y avait aucune raison de considérer que les mots « le
syndic est [ . . . ] dégagé de toute responsabilité personnelle » figurant à l'art. 14.06(4) de la LFI visaient la responsabilité
de l'actif du failli. La « renonciation » n'habilitait pas le syndic à tout simplement délaisser les biens « faisant l'objet de la
renonciation » quand on l'enjoignait à réparer un fait ou dommage lié à l'environnement. Les conflits d'application entre la
LFI et la législation albertaine allégués par G Ltd. résultaient de sa qualité de « titulaire de permis » au sens de l'OGCA et de
la PA. Vu l'interprétation qu'il convenait de donner à l'art. 14.06(4) de la LFI, aucun conflit d'application n'était imputable au
fait que, suivant le droit albertain, G Ltd. demeurait, en qualité de « titulaire de permis », tenu d'abandonner les biens faisant
l'objet de la renonciation et d'utiliser les autres éléments de l'actif. Il incombait à G Ltd. d'établir les objectifs précis des art.
14.06(2) et (4) s'il souhaitait démontrer qu'il y avait conflit. Compte tenu du libellé clair des art. 14.06(2) et (4) et des débats
parlementaires, l'objectif de ces dispositions était manifestement de dégager les syndics de toute responsabilité personnelle à
l'égard de questions environnementales touchant l'actif qu'ils administrent. Cet objectif n'a pas été entravé par l'ajout des syndics
à la définition de « titulaire de permis » dans l'OGCA et la PA.
Dans l'un ou l'autre volet de l'analyse relative à la prépondérance, la loi albertaine autorisant l'organisme de réglementation
à exercer ses pouvoirs contestés sera inopérante, dans la mesure où l'exercice de ces pouvoirs pendant la faillite modifie ou
réarrange les priorités établies par la LFI. On doit faire valoir uniquement les réclamations prouvables en matière de faillite dans
le cadre de la procédure unique. Les réclamations non prouvables ne sont pas suspendues à la faillite et elles lient toujours l'actif.
Dans une décision de la Cour suprême rendue en 2012 dans laquelle elle a établi le test applicable, la Cour a clairement déclaré
que les obligations environnementales appliquées par un organisme de réglementation ne sont pas toutes des réclamations
prouvables en matière de faillite. D'après le sens qu'il convient de donner à l'étape « créancier », il était clair que l'organisme de
réglementation a agi dans l'intérêt public et pour le bien public et qu'il n'était pas un créancier de R Corp. Aucune préoccupation
n'a été soulevée en matière d'équité en ne tenant pas compte de la concession faite par l'organisme de réglementation. Les
obligations de fin de vie incombant à G Ltd. n'étaient pas des réclamations prouvables dans la faillite de R Corp. et n'entraient
donc pas en conflit avec le régime de priorité général instauré dans la LFI. Obliger R Corp. à payer l'abandon avant de répartir
la valeur entre les créanciers ne perturbait pas le régime de priorité établi dans la LFI. Au moment d'élaborer ce régime, le
Parlement voulait permettre aux organismes de réglementation d'imposer une charge prioritaire sur le bien réel du failli touché
par un fait ou dommage lié à l'environnement en vue de financer la décontamination. La faillite n'est pas un permis de faire
abstraction des règles, et les professionnels de l'insolvabilité sont liés par les lois provinciales valides au cours de la faillite.
Côté, J. (dissidente) (Moldaver, J., souscrivant à son opinion) : Le pourvoi devrait être rejeté. Deux aspects du régime de
réglementation albertain entraient en conflit avec la LFI. D'abord, les lois albertaines qui règlementent l'industrie pétrolière et
gazière précisent que le terme « titulaire de permis » vise les séquestres et syndics de faillite. Cette définition avait pour effet
d'assujettir les professionnels de l'insolvabilité aux mêmes obligations et responsabilités que R Corp. elle-même, notamment
l'obligation de se conformer aux ordonnances d'abandon et le risque d'engager sa responsabilité personnelle pour ne pas l'avoir
fait. G Ltd. ayant valablement renoncé aux biens inexploités, il n'était donc plus assujetti aux engagements environnementaux
liés à ces biens. Étant donné que le régime législatif albertain ne reconnaissait pas la légalité de ces renonciations, il y avait un
conflit d'application inévitable entre la loi fédérale et la loi provinciale. La loi albertaine régissant l'industrie pétrolière et gazière
devrait donc être déclarée inopérante dans la mesure où elle ne reconnaissait pas l'effet juridique des renonciations de G Ltd.
Lu dans son ensemble, l'art. 14.06 indiquait que l'art. 14.06(4) ne se bornait pas à dégager les syndics de toute responsabilité
personnelle. Le Parlement n'a pas rendu le pouvoir de renonciation prévu à l'art. 14.06(4) conditionnel à la possibilité pour la
Couronne de se prévaloir de sa superpriorité. Il y avait un conflit d'application dans la mesure où le régime législatif albertain
tenait les séquestres et les syndics responsables en tant que « titulaires de permis » relativement aux biens faisant l'objet d'une
renonciation.
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Ensuite, l'organisme de réglementation a exigé que G Ltd. acquitte les engagements environnementaux de R Corp. avant les
autres dettes de l'actif, ce qui contrevenait au régime de priorité établi par la LFI. Comme les ordonnances d'abandon sont des
« réclamations prouvables en matière de faillite » selon le test à trois volets énoncé par la Cour suprême du Canada dans une
décision rendue en 2012, l'organisme de réglementation ne pouvait faire valoir ces réclamations en dehors du processus de
faillite. Agir ainsi entraverait la réalisation d'un objet essentiel de la LFI : le partage de la valeur de l'actif conformément au
régime de priorités établi par la loi. L'organisme de réglementation ne pouvait pas non plus atteindre indirectement le même
résultat en imposant des conditions à la vente des biens de valeur de R Corp. Le régime provincial de délivrance de permis
servait en fait de mécanisme de recouvrement de créances à l'endroit d'une société en faillite. Il devrait être déclaré inopérant en
ce qui concernait R Corp., suivant le second volet du critère de la prépondérance, l'entrave à la réalisation d'un objet fédéral. G
Ltd. et le créancier se sont acquittés de leur fardeau de démontrer qu'il existait une incompatibilité véritable entre la loi fédérale
et la loi provinciale selon les deux volets du test de la prépondérance. La Cour devrait continuer d'appliquer l'analyse relative au
« créancier » telle qu'elle a été clairement formulée dans la décision rendue en 2012 par la Cour suprême du Canada. Suivant ce
critère, l'organisme de réglementation a clairement agi comme créancier relativement à l'actif de R Corp. Il était suffisamment
certain que l'organisme de réglementation ou l'association effectuerait ultimement les travaux d'abandon et de remise en état et
ferait valoir une réclamation pécuniaire afin d'obtenir un remboursement.
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13 C.B.R. (5th) 145, 256 D.L.R. (4th) 536, 12 M.P.L.R. (4th) 167, 47 Alta. L.R. (4th) 138, [2006] 3 W.W.R. 195, 386
A.R. 338 (Alta. Q.B.) — followed
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Strathcona (County) v. Fantasy Construction Ltd. Estate (Trustee of) (2005), 2005 ABQB 794, 2005 CarswellAlta 1558,
16 C.B.R. (5th) 88, 261 D.L.R. (4th) 221, 16 M.P.L.R. (4th) 263, 56 Alta. L.R. (4th) 354, 386 A.R. 350, [2006] 9 W.W.R.
363, 10 P.P.S.A.C. (3d) 107 (Alta. Q.B.) — considered
Cases considered by Côté J. (dissenting):
AbitibiBowater Inc., Re (2012), 2012 SCC 67, 2012 CarswellQue 12490, 2012 CarswellQue 12491, 352 D.L.R. (4th) 399,
71 C.E.L.R. (3d) 1, 95 C.B.R. (5th) 200, (sub nom. Newfoundland and Labrador v. AbitibiBowater Inc.) 438 N.R. 134,
(sub nom. Newfoundland and Labrador v. AbitibiBowater Inc.) [2012] 3 S.C.R. 443 (S.C.C.) — considered in a minority
or dissenting opinion
Alberta (Attorney General) v. Moloney (2015), 2015 SCC 51, 2015 CSC 51, 2015 CarswellAlta 2091, 2015 CarswellAlta
2092, [2015] 12 W.W.R. 1, 29 C.B.R. (6th) 173, (sub nom. Moloney v. Administrator, Motor Vehicle Accident Claims Act
(Alta.)) 476 N.R. 318, 85 M.V.R. (6th) 37, 22 Alta. L.R. (6th) 287, 391 D.L.R. (4th) 189, [2015] 3 S.C.R. 327, (sub nom.
Moloney v. Administrator, Motor Vehicle Accident Claims Act (Alta.)) 606 A.R. 123, (sub nom. Moloney v. Administrator,
Motor Vehicle Accident Claims Act (Alta.)) 652 W.A.C. 123 (S.C.C.) — considered in a minority or dissenting opinion
Bank of Montreal v. Hall (1990), 9 P.P.S.A.C. 177, 46 B.L.R. 161, [1990] 1 S.C.R. 121, 65 D.L.R. (4th) 361, 104 N.R.
110, [1990] 2 W.W.R. 193, 82 Sask. R. 120, 1990 CarswellSask 25, 1990 CarswellSask 405 (S.C.C.) — refered to in a
minority or dissenting opinion
Bell ExpressVu Ltd. Partnership v. Rex (2002), 2002 SCC 42, 2002 CarswellBC 851, 2002 CarswellBC 852, 100 B.C.L.R.
(3d) 1, [2002] 5 W.W.R. 1, 212 D.L.R. (4th) 1, 287 N.R. 248, 18 C.P.R. (4th) 289, 166 B.C.A.C. 1, 271 W.A.C. 1, 93
C.R.R. (2d) 189, [2002] 2 S.C.R. 559, 2002 CSC 42 (S.C.C.) — considered in a minority or dissenting opinion
Canadian Pacific Air Lines Ltd. v. C.A.L.P.A. (1993), 93 C.L.L.C. 14,062, 17 Admin. L.R. (2d) 141, 160 N.R. 321, [1993]
3 S.C.R. 724, 108 D.L.R. (4th) 1, 1993 CarswellNat 816, 1993 CarswellNat 1385 (S.C.C.) — considered in a minority
or dissenting opinion
Canadian Western Bank v. Alberta (2007), 2007 SCC 22, 2007 CarswellAlta 702, 2007 CarswellAlta 703, 49 C.C.L.I.
(4th) 1, [2007] 8 W.W.R. 1, 362 N.R. 111, 75 Alta. L.R. (4th) 1, 281 D.L.R. (4th) 125, [2007] I.L.R. I-4622, 409 A.R. 207,
402 W.A.C. 207, [2007] 2 S.C.R. 3 (S.C.C.) — refered to in a minority or dissenting opinion
Craig v. R. (2012), 2012 SCC 43, 2012 CarswellNat 2737, 2012 CarswellNat 2738, (sub nom. Craig v. Canada) 347 D.L.R.
(4th) 385, [2012] 5 C.T.C. 205, (sub nom. R. v. Craig) 2012 D.T.C. 5115 (Eng.), (sub nom. R. v. Craig) 2012 D.T.C. 5116
(Fr.), (sub nom. Minister of National Revenue v. Craig) 433 N.R. 111, (sub nom. Canada v. Craig) [2012] 2 S.C.R. 489
(S.C.C.) — considered in a minority or dissenting opinion
GMAC Commercial Credit Corp. - Canada v. TCT Logistics Inc. (2006), 2006 SCC 35, 2006 CarswellOnt 4621, 2006
CarswellOnt 4622, (sub nom. Industrial Wood & Allied Workers of Canada, Local 700 v. GMAC Commercial Credit
Corporation) 2006 C.L.L.C. 220-045, 51 C.C.E.L. (3d) 1, 22 C.B.R. (5th) 163, 53 C.C.P.B. 167, 351 N.R. 326, (sub
nom. GMAC Commercial Credit Corp. v. TCT Logistics Inc.) 271 D.L.R. (4th) 193, 215 O.A.C. 313, [2006] 2 S.C.R. 123
(S.C.C.) — considered in a minority or dissenting opinion
Housen v. Nikolaisen (2002), 2002 SCC 33, 2002 CarswellSask 178, 2002 CarswellSask 179, 286 N.R. 1, 10 C.C.L.T. (3d)
157, 211 D.L.R. (4th) 577, [2002] 7 W.W.R. 1, 219 Sask. R. 1, 272 W.A.C. 1, 30 M.P.L.R. (3d) 1, [2002] 2 S.C.R. 235,
2002 CSC 33 (S.C.C.) — refered to in a minority or dissenting opinion
Husky Oil Operations Ltd. v. Minister of National Revenue (1995), [1995] 10 W.W.R. 161, 188 N.R. 1, 24 C.L.R. (2d) 131,
35 C.B.R. (3d) 1, 128 D.L.R. (4th) 1, 137 Sask. R. 81, 107 W.A.C. 81, [1995] 3 S.C.R. 453, 1995 CarswellSask 739, 1995
CarswellSask 740 (S.C.C.) — considered in a minority or dissenting opinion
J.T.I. MacDonald Corp. c. Canada (Procureure générale) (2007), 2007 SCC 30, 2007 CarswellQue 5573, 2007
CarswellQue 5574, 364 N.R. 89, 281 D.L.R. (4th) 589, (sub nom. Canada (Attorney General) v. JTI-MacDonald Corp.)
158 C.R.R. (2d) 127, [2007] 2 S.C.R. 610 (S.C.C.) — refered to in a minority or dissenting opinion
Mitchell v. Peguis Indian Band (1990), [1990] 2 S.C.R. 85, 71 D.L.R. (4th) 193, 3 T.C.T. 5219, 67 Man. R. (2d) 81,
110 N.R. 241, [1990] 3 C.N.L.R. 46, 1990 CarswellMan 209, 1990 CarswellMan 380, [1990] 5 W.W.R. 97 (S.C.C.) —
considered in a minority or dissenting opinion
Multiple Access Ltd. v. McCutcheon (1982), [1982] 2 S.C.R. 161, 138 D.L.R. (3d) 1, 44 N.R. 181, 18 B.L.R. 138, 1982
CarswellOnt 128, 1982 CarswellOnt 738 (S.C.C.) — considered in a minority or dissenting opinion
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New Skeena Forest Products Inc. v. Kitwanga Lumber Co. (2005), 2005 BCCA 154, 2005 CarswellBC 578, 9 C.B.R. (5th)
267, 39 B.C.L.R. (4th) 327, (sub nom. New Skeena Forest Products Inc. v. Don Hull & Sons Contracting Ltd.) 251 D.L.R.
(4th) 328, (sub nom. New Skeena Forest Products Inc. v. Hull (Don) & Sons Contracting Ltd.) 210 B.C.A.C. 185, (sub
nom. New Skeena Forest Products Inc. v. Hull (Don) & Sons Contracting Ltd.) 348 W.A.C. 185 (B.C. C.A.) — refered
to in a minority or dissenting opinion
Nortel Networks Corp., Re (2013), 2013 ONCA 599, 2013 CarswellOnt 13651, 78 C.E.L.R. (3d) 43, 6 C.B.R. (6th) 159,
311 O.A.C. 101, 368 D.L.R. (4th) 122 (Ont. C.A.) — considered in a minority or dissenting opinion
Northstar Aerospace Inc., Re (2013), 2013 ONCA 600, 2013 CarswellOnt 13653, 8 C.B.R. (6th) 154 (Ont. C.A.) —
considered in a minority or dissenting opinion
Panamericana de Bienes y Servicios S.A. v. Northern Badger Oil & Gas Ltd. (1991), 8 C.B.R. (3d) 31, 81 Alta. L.R. (2d)
45, [1991] 5 W.W.R. 577, 81 D.L.R. (4th) 280, 7 C.E.L.R. (N.S.) 66, 117 A.R. 44, 2 W.A.C. 44, 1991 CarswellAlta 315,
1991 ABCA 181 (Alta. C.A.) — refered to in a minority or dissenting opinion
Québec (Procureur général) c. Carrières Ste-Thérèse ltée (1985), 13 Admin. L.R. 144, (sub nom. Quebec v. Carrières
Ste-Thérèse Ltée) 59 N.R. 391, (sub nom. Attorney General of Québec v. Carrières Ste-Thérèse Ltée) 20 C.C.C. (3d) 408,
(sub nom. Attorney General of Québec v. Carrières Ste-Thérèse Ltée) 20 D.L.R. (4th) 602, [1985] 1 S.C.R. 831, 1985
CarswellQue 85, 1985 CarswellQue 109 (S.C.C.) — considered in a minority or dissenting opinion
R. v. H. (L.) (2008), 2008 SCC 49, 2008 CarswellNS 454, 2008 CarswellNS 455, (sub nom. R. v. H. (L.T.)) 234 C.C.C.
(3d) 301, 59 C.R. (6th) 1, (sub nom. R. v. H. (L.T.)) 297 D.L.R. (4th) 1, (sub nom. R. v. L.T.H.) 379 N.R. 247, (sub nom. R.
v. L.T.H.) 268 N.S.R. (2d) 200, (sub nom. R. v. L.T.H.) 857 A.P.R. 200, (sub nom. R. v. L.T.H.) [2008] 2 S.C.R. 739, (sub
nom. R. v. H. (L.T.)) 179 C.R.R. (2d) 279 (S.C.C.) — refered to in a minority or dissenting opinion
R. v. Morgentaler (1975), [1976] 1 S.C.R. 616, 30 C.R.N.S. 209, 4 N.R. 277, 20 C.C.C. (2d) 449, 53 D.L.R. (3d) 161, 1975
CarswellQue 3, 1975 CarswellQue 31F (S.C.C.) — considered in a minority or dissenting opinion
Reference re Pan-Canadian Securities Regulation (2018), 2018 SCC 48, 2018 CSC 48, 2018 CarswellQue 9836, 2018
CarswellQue 9837, 41 Admin. L.R. (6th) 1, 428 D.L.R. (4th) 68, [2018] 3 S.C.R. 189 (S.C.C.) — refered to in a minority
or dissenting opinion
Rizzo & Rizzo Shoes Ltd., Re (1998), 1998 CarswellOnt 1, 1998 CarswellOnt 2, 154 D.L.R. (4th) 193, 36 O.R. (3d) 418
(headnote only), (sub nom. Rizzo & Rizzo Shoes Ltd. (Bankrupt), Re) 221 N.R. 241, (sub nom. Adrien v. Ontario Ministry
of Labour) 98 C.L.L.C. 210-006, 50 C.B.R. (3d) 163, (sub nom. Rizzo & Rizzo Shoes Ltd. (Bankrupt), Re) 106 O.A.C. 1,
[1998] 1 S.C.R. 27, 33 C.C.E.L. (2d) 173 (S.C.C.) — considered in a minority or dissenting opinion
Saskatchewan (Attorney General) v. Lemare Lake Logging Ltd. (2015), 2015 SCC 53, 2015 CSC 53, 2015 CarswellSask
680, 2015 CarswellSask 681, 31 C.B.R. (6th) 1, [2016] 1 W.W.R. 423, 391 D.L.R. (4th) 383, (sub nom. Lemare Lake
Logging Ltd. v. 3L Cattle Co.) 477 N.R. 26, [2015] 3 S.C.R. 419, (sub nom. Lemare Lake Logging Ltd. v. 3L Cattle Co.)
467 Sask. R. 1, (sub nom. Lemare Lake Logging Ltd. v. 3L Cattle Co.) 651 W.A.C. 1 (S.C.C.) — refered to in a minority
or dissenting opinion
Sydco Energy Inc (Re) (2018), 2018 ABQB 75, 2018 CarswellAlta 157, 64 Alta. L.R. (6th) 156, 57 C.B.R. (6th) 73 (Alta.
Q.B.) — refered to in a minority or dissenting opinion
Ted Leroy Trucking Ltd., Re (2010), 2010 SCC 60, 2010 CarswellBC 3419, 2010 CarswellBC 3420, 12 B.C.L.R. (5th)
1, (sub nom. Century Services Inc. v. A.G. of Canada) 2011 D.T.C. 5006 (Eng.), (sub nom. Century Services Inc. v. A.G.
of Canada) 2011 G.T.C. 2006 (Eng.), [2011] 2 W.W.R. 383, 72 C.B.R. (5th) 170, 409 N.R. 201, (sub nom. Ted LeRoy
Trucking Ltd., Re) 326 D.L.R. (4th) 577, (sub nom. Century Services Inc. v. Canada (A.G.)) [2010] 3 S.C.R. 379, [2010]
G.S.T.C. 186, (sub nom. Leroy (Ted) Trucking Ltd., Re) 296 B.C.A.C. 1, (sub nom. Leroy (Ted) Trucking Ltd., Re) 503
W.A.C. 1 (S.C.C.) — refered to in a minority or dissenting opinion
Teva Canada Ltd. v. TD Canada Trust (2017), 2017 SCC 51, 2017 CSC 51, 2017 CarswellOnt 16542, 2017 CarswellOnt
16543, 415 D.L.R. (4th) 1, 42 C.C.L.T. (4th) 213, 72 B.L.R. (5th) 1, [2017] 2 S.C.R. 317 (S.C.C.) — considered in a
minority or dissenting opinion
Thomson Knitting Co., Re (1925), 5 C.B.R. 489, 56 O.L.R. 625, [1925] 2 D.L.R. 1007, 1925 CarswellOnt 5 (Ont. C.A.)
— refered to in a minority or dissenting opinion
Statutes considered by Wagner C.J.C.:
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
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Generally — referred to
s. 2 "claim provable in bankruptcy, provable claim or claim provable" — considered
s. 2 "creditor" — considered
s. 14.06 [en. 1992, c. 27, s. 9(1)] — considered
s. 14.06(1.2) [en. 2005, c. 47, s. 17] — considered
s. 14.06(2) [en. 1992, c. 27, s. 9(1)] — considered
s. 14.06(4) [en. 1997, c. 12, s. 15] — considered
s. 14.06(4)(a)(ii) [en. 1997, c. 12, s. 15] — considered
s. 14.06(4)(c) [en. 1997, c. 12, s. 15] — referred to
s. 14.06(4)-14.06(8) [en. 1997, c. 12, s. 15] — referred to
s. 14.06(7) [en. 1997, c. 12, s. 15] — considered
s. 14.06(8) [en. 1997, c. 12, s. 15] — considered
s. 20 — referred to
s. 69.3(1) [en. 1992, c. 27, s. 36(1)] — considered
s. 69.3(2) [en. 1992, c. 27, s. 36(1)] — considered
s. 72(1) — considered
s. 80 — referred to
s. 121(1) — considered
s. 121(2) — considered
s. 135(1.1) [en. 1997, c. 12, s. 89(1)] — considered
s. 136(1) — considered
s. 141 — considered
s. 197(3) — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally — referred to
Constitution Act, 1867, (U.K.), 30 & 31 Vict., c. 3, reprinted R.S.C. 1985, App. II, No. 5
s. 91 ¶ 21 — considered
s. 92 ¶ 13 — considered
s. 92A(1)(c) — considered
Environmental Protection Act, S.N. 2002, c. E-14.2
Generally — referred to
Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12
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Generally — referred to
s. 1(ddd) "reclamation" — considered
ss. 112-122 — referred to
s. 134(b) "operator" — considered
s. 134(b) "operator" (vi) — considered
s. 137 — considered
s. 140 — considered
s. 142(1)(a)(ii) — considered
ss. 227-230 — referred to
s. 240 — referred to
s. 240(3) — referred to
s. 245 — referred to
Oil and Gas Conservation Act, R.S.A. 2000, c. O-6
Generally — referred to
s. 1(1)(a) "abandonment" — considered
s. 1(1)(w) "facility" — considered
s. 1(1)(cc) "licensee" — considered
s. 1(1)(eee) "well" — considered
s. 11(1) — considered
s. 12(1) — considered
s. 18(1) — referred to
s. 24(2) — referred to
s. 25 — referred to
s. 27(3) — considered
ss. 27-30 — referred to
s. 30(5) — referred to
s. 30(6) — referred to
s. 68(d) "facility" — considered
s. 70(1) — considered
s. 70(2)(a) — considered
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s. 73(1) — referred to
s. 73(2) — referred to
s. 106 — referred to
s. 106(3)(a) — referred to
s. 106(3)(b) — referred to
s. 106(3)(c) — referred to
s. 106(3)(d) — referred to
s. 106(3)(e) — referred to
s. 108 — referred to
s. 110 — referred to
Pipeline Act, R.S.A. 2000, c. P-15
Generally — referred to
s. 1(1)(a) "abandonment" — considered
s. 1(1)(n) "licensee" — considered
s. 1(1)(t) "pipeline" — considered
s. 6(1) — referred to
s. 9(1) — referred to
s. 23 — considered
ss. 23-26 — referred to
ss. 51-54 — referred to
Responsible Energy Development Act, S.A. 2012, c. R-17.3
s. 2(1)(a) — considered
s. 2(2)(h) — referred to
s. 3(1) — referred to
s. 28 — referred to
s. 29 — referred to
Surface Rights Act, R.S.A. 2000, c. S-24
s. 1(h) "operator" — considered
s. 15 — considered
Statutes considered by Côté J. (dissenting):
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally — referred to
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s. 14.06 [en. 1992, c. 27, s. 9(1)] — considered
s. 14.06(2) [en. 1992, c. 27, s. 9(1)] — considered
s. 14.06(4) [en. 1997, c. 12, s. 15] — considered
s. 14.06(5) [en. 1997, c. 12, s. 15] — considered
s. 14.06(6) [en. 1997, c. 12, s. 15] — considered
s. 14.06(7) [en. 1997, c. 12, s. 15] — considered
ss. 16-38 — referred to
s. 20(1) — considered
s. 40 — referred to
s. 72(1) — considered
ss. 121-154 — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
s. 11.8(8) [en. 1997, c. 12, s. 124] — referred to
Constitution Act, 1867, (U.K.), 30 & 31 Vict., c. 3, reprinted R.S.C. 1985, App. II, No. 5
Generally — referred to
s. 91 ¶ 21 — considered
Environmental Protection Act, S.N. 2002, c. E-14.2
Generally — referred to
Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12
Generally — referred to
s. 240(3) — considered
Oil and Gas Conservation Act, R.S.A. 2000, c. O-6
Generally — referred to
s. 1(1)(cc) "licensee" — considered
s. 27 — referred to
s. 29 — referred to
s. 30 — referred to
s. 30(5) — referred to
s. 70(1)(a)(ii) — referred to
s. 70(2) — considered
s. 74 — referred to
s. 108 — referred to
s. 110(1) — referred to
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Pipeline Act, R.S.A. 2000, c. P-15
Generally — referred to
s. 1(1)(n) "licensee" — considered
s. 23 — referred to
s. 25 — referred to
s. 52(2) — referred to
s. 54(1) — referred to
Rules considered by Wagner C.J.C.:
Alberta Energy Regulator Administration Fees Rules, Alta. Reg. 98/2013
Generally — referred to
Oil and Gas Conservation Rules, Alta. Reg. 151/71
R. 3.012 — referred to
R. 3.012(d) — considered
Rules considered by Côté J. (dissenting):
Oil and Gas Conservation Rules, Alta. Reg. 151/71
R. 1.100(2) — referred to
R. 3.012 — referred to
Treaties considered by Wagner C.J.C.:
North American Free Trade Agreement, 1992, C.T.S. 1994/2; 32 I.L.M. 296,612
Generally — referred to
Treaties considered by Côté J. (dissenting):
North American Free Trade Agreement, 1992, C.T.S. 1994/2; 32 I.L.M. 296,612
Generally — referred to
Regulations considered by Wagner C.J.C.:
Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12
Conservation and Reclamation Regulation, Alta. Reg. 115/93
Generally — referred to
Oil and Gas Conservation Act, R.S.A. 2000, c. O-6
Orphan Fund Delegated Administration Regulation, Alta. Reg. 45/2001
Generally — referred to
Regulations considered by Côté J. (dissenting):
Oil and Gas Conservation Act, R.S.A. 2000, c. O-6
Orphan Fund Delegated Administration Regulation, Alta. Reg. 45/2001
Generally — referred to
s. 3(2)(b) — considered
s. 6 — considered
Authorities considered:
Alberta. Energy Resources Conservation Board. Directive 006: Licensee Liability Rating (LLR) Program and Licence Transfer
ProcessMarch 12, 2013
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Generally — referred to
Alberta Energy Regulator Licensee Eligibility — Alberta Energy Regulator Measures to Limit Environmental Impacts
Pending Regulatory Changes to Address the Redwater DecisionJune 20, 2016 (online: https://www.aer.ca/documents/bulletins/
Bulletin-2016-16.pdf; archived version: https://www.scc-csc.ca/cso-dce/2019SCC-CSC5_1_eng.pdf)
Generally — referred to
Bankes, Nigel Majority of the Court of Appeal Confirm Chief Justice Wittmann's Redwater DecisionMay 3, 2017 (online: https://
ablawg.ca/2017/05/03/majority-ofthe-court-of-appeal-confirms-chief-justice-wittmanns-redwater-decision; archived version:
https://www.scc-csc.ca/cso-dce/2019SCC-CSC5_2_eng.pdf).
Generally — referred to
Bennett, Frank Bennett on Creditors' and Debtors' Rights and Remedies, 5th ed. Toronto: Thomson Carswell, 2006
p. 482 — referred to
p. 528 — referred to
Canada, House of Commons, Standing Committee on Industry Evidence, No. 16, 2nd Sess., 35th Parl., June 11, 1996
Para. 197 — considered
Canada, House of Commons, Standing Committee on Industry Evidence, No. 21, 2nd Sess., 35th Parl., September 25, 1996
p. 15 — considered
Canada, Senate, Proceedings of the Standing Senate Committee on Banking, Trade and Commerce, No. 13, 2nd Sess., 35th
Parl., November 4, 1996
Para.. 198 — referred to
pp. 15-6 — referred to
Goode, Roy Principles of Corporate Insolvency Law, 4th ed. (London: Sweet & Maxwell/Thomson Reuters, 2011)
p. 200 — referred to
p. 202 — referred to
Klimek, Jennifer Insolvency and Environment Liability, (Toronto: Carswell, 1994)
p. 4-19 — referred to
Grand Robert de la langue francaise (Paris: Le Robert, 2001)
"és" — referred to
Lederman, Sidney N., Alan W. Bryant and Michelle K. Fuerst The Law of Evidence in Canada, 5th ed. (Markham, Ont.:
LexisNexis, 2018)
p. 1387 — referred to
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Lund, Anna J. "Lousy Dentists, Bad Drivers, and Abandoned Oil Wells: a New Approach to Reconciling Provincial Regulatory
Regimes with Federal Insolvency Law" (2017), 80 Sask. L. Rev. 157
p. 178 — referred to
Oxford English Dictionaryonline: http://www.oed.com/view/Entry/151694?redirectedFrom=probably#eid)
"probably" — referred to
Robert & Collins (online: https://grc.bvdep.com/login_.asp)
"ès qualités" — referred to
Silverstein, Lee "Rejection of Executory Contracts in Bankruptcy and Reorganization" (1964), 31 U. Chi. L. Rev. 467
Generally — referred to
Stewart, Fenner L. "How to Deal with a Fickle Friend? Alberta's Troubles with the Doctrine of Federal Paramountcy"in Janis
P. Sarra and Barbara Romaine, eds., Annual Review of Insolvency Law 2017. (Toronto: Thomson Reuters, 2018)
p. 39 — referred to
p. 189 — referred to
p. 193 — referred to
Sullivan, Ruth Statutory Interpretation, 3rd ed. Toronto: Irwin Law, 2016
p. 43 — referred to
Sullivan, Ruth, Sullivan on the Construction of Statutes, 6th ed. (Markham, Ont.: LexisNexis, 2014)
p. 337 — referred to
Words and phrases considered:
facility
A "facility" is broadly defined and includes any building, structure, installation or equipment that is connected to or associated
with the recovery, development, production, handling, processing, treatment or disposal of oil and gas resources (OGCA[Oil
and Gas Conservation Act, R.S.A. 2000, c. O-6], s. 1(1)(w)).
operator
. . . an "operator", that is, the person having the right to a mineral or the right to work it (Surface Rights Act, R.S.A. 2000, c.
S-24, ss. 1(h) and 15).
orphans
. . . "orphans", which are oil and gas assets and their sites left behind in an improperly abandoned or unreclaimed state by
defunct companies at the close of their insolvency proceedings.
profit à prendre
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Canadian courts characterize a mineral lease that allows a company to exploit oil and gas resources as a profit à prendre. It is
not disputed that a profit à prendre is a form of real property interest held by the company (Berkheiser v. Berkheiser, [1957]
S.C.R. 387 (S.C.C.)).
Termes et locutions cités:
exploitant
[Un] « exploitant » [est] la personne qui a droit à une substance minérale ou le droit de la travailler (Surface Rights Act, R.S.A.
2000, c. S-24, al. 1(h) et art. 15).
installation
L'« installation » est définie au sens large et englobe tous les bâtiments, structures, installations et matériaux qui sont liés ou
associés à la récupération, à la mise en valeur, à la production, à la manutention, au traitement ou à l'élimination de ressources
pétrolières et gazières ([Oil and Gas Conservation Act, R.S.A. 2000, c. O-6], art. 1(1)(w)).
orphelins
[L]es « orphelins » [sont] les biens pétroliers et gaziers ainsi que leurs sites délaissés sans que les processus en question n'aient
été correctement effectués par les sociétés liquidées à la fin de leur procédure d'insolvabilité.
profit à prendre
Les tribunaux canadiens qualifient le bail d'exploitation minière permettant à une société d'exploiter des ressources pétrolières
et gazières de profit à prendre. Il n'est pas contesté qu'un profit à prendre constitue une forme d'intérêt détenue par la société
sur un bien réel (Berkheiser c. Berkheiser, [1957] R.C.S. 387).
APPEAL from judgment reported at Orphan Well Assn. v. Grant Thornton Ltd. (2017), 2017 ABCA 124, 2017 CarswellAlta
695, 8 C.E.L.R. (4th) 1, [2017] 6 W.W.R. 301, 50 Alta. L.R. (6th) 1, 47 C.B.R. (6th) 171 (Alta. C.A.), dismissing appeal from
judgment dismissing application for declaration that trustee-in-bankruptcy's disclaimer of licensed wells was void and granting
cross-application for approval of sales process that excluded renounced wells.
POURVOI formé à l'encontre d'une décision publiée à Orphan Well Assn. v. Grant Thornton Ltd. (2017), 2017 ABCA 124,
2017 CarswellAlta 695, 8 C.E.L.R. (4th) 1, [2017] 6 W.W.R. 301, 50 Alta. L.R. (6th) 1, 47 C.B.R. (6th) 171 (Alta. C.A.), ayant
rejeté un appel interjeté à l'encontre d'un jugement ayant rejeté une demande visant à faire déclarer que la renonciation du syndic
de faillite à des puits autorisés était nulle et ayant accueilli une demande reconventionnelle visant à obtenir l'approbation d'un
processus de vente qui excluait les puits ayant fait l'objet d'une renonciation.
Wagner C.J.C. (Abella, Karakatsanis, Gascon, Brown JJ. concurring):
I. Introduction
1 The oil and gas industry is a lucrative and important component of Alberta's and Canada's economy. The industry also carries
with it certain unavoidable environmental costs and consequences. To address them, Alberta has established a comprehensive
cradle-to-grave licensing regime that is binding on companies active in the industry. A company will not be granted the licences
that it needs to extract, process or transport oil and gas in Alberta unless it assumes end-of-life responsibilities for plugging
and capping oil wells to prevent leaks, dismantling surface structures and restoring the surface to its previous condition. These
obligations are known as "abandonment" and "reclamation" (Oil and Gas Conservation Act, R.S.A. 2000, c. O-6 ("OGCA"), s.
1(1)(a), and Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12 ("EPEA"), s. 1(ddd)).
2
The question in this appeal is what happens to these obligations when a company is bankrupt and a trustee in bankruptcy
is charged with distributing its assets among various creditors according to the rules in the Bankruptcy and Insolvency Act,

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

20

Orphan Well Association v. Grant Thornton Ltd., 2019 SCC 5, 2019 CSC 5, 2019...
2019 SCC 5, 2019 CSC 5, 2019 CarswellAlta 141, 2019 CarswellAlta 142...

R.S.C. 1985, c. B-3 ("BIA"). Redwater Energy Corporation ("Redwater") is the bankrupt company at the centre of this appeal.
Its principal assets are 127 oil and gas assets — wells, pipelines and facilities — and their corresponding licences. A few
of Redwater's licensed wells are still producing and profitable. The majority are spent and burdened with abandonment and
reclamation liabilities that exceed their value.
3
The Alberta Energy Regulator ("Regulator") and the Orphan Well Association ("OWA") are the appellants in this Court.
(For simplicity, I will refer to the Regulator when discussing the appellants' position, unless otherwise noted.) The Regulator
administers Alberta's licensing regime and enforces the abandonment and reclamation obligations of licensees. The Regulator
has delegated to the OWA, an independent non-profit entity, the authority to abandon and reclaim "orphans", which are oil and
gas assets and their sites left behind in an improperly abandoned or unreclaimed state by defunct companies at the close of
their insolvency proceedings. The Regulator says that, one way or another, the remaining value of the Redwater estate must be
applied to meet the abandonment and reclamation obligations associated with its licensed assets.
4
Redwater's trustee in bankruptcy, Grant Thornton Limited ("GTL"), and Redwater's primary secured creditor, Alberta
Treasury Branches ("ATB"), oppose the appeal. (For simplicity, I will refer to GTL when discussing the respondents' position,
unless otherwise noted.) GTL argues that, since it has disclaimed Redwater's unproductive oil and gas assets, s. 14.06(4) of
the BIA empowers it to walk away from those assets and the environmental liabilities associated with them and to deal solely
with Redwater's producing oil and gas assets. Alternatively, GTL argues that, under the priority scheme in the BIA, the claims
of Redwater's secured creditors must be satisfied ahead of Redwater's environmental liabilities. Relying on the doctrine of
paramountcy, GTL says that Alberta's environmental legislation regulating the oil and gas industry is constitutionally inoperative
to the extent that it authorizes the Regulator to interfere with this arrangement.
5
The chambers judge ((2016), 2016 ABQB 278, 37 C.B.R. (6th) 88 (Alta. Q.B.)) and a majority of the Court of Appeal
(2017 ABCA 124, 47 C.B.R. (6th) 171 (Alta. C.A.)) agreed with GTL. The Regulator's proposed use of its statutory powers
to enforce Redwater's compliance with abandonment and reclamation obligations during bankruptcy was held to conflict with
the BIA in two ways: (1) it imposed on GTL the obligations of a licensee in relation to the Redwater assets disclaimed by GTL,
contrary to s. 14.06(4) of the BIA; and (2) it upended the priority scheme for the distribution of a bankrupt's assets established
by the BIA by requiring that the "provable claims" of the Regulator, an unsecured creditor, be paid ahead of the claims of
Redwater's secured creditors.
6
Martin J.A., as she then was, dissented. She would have allowed the Regulator's appeal on the basis that there was no
conflict between Alberta's environmental legislation and the BIA. Martin J.A. was of the view that: (1) s. 14.06 of the BIA did
not operate to relieve GTL of Redwater's obligations with respect to its licensed assets; and (2) the Regulator was not asserting
any provable claims, so the priority scheme in the BIA was not upended.
7 For the reasons that follow, I would allow the appeal. Although my analysis differs from hers in some respects, I agree with
Martin J.A. that the Regulator's use of its statutory powers does not create a conflict with the BIA so as to trigger the doctrine
of federal paramountcy. Section 14.06(4) is concerned with the personal liability of trustees, and does not empower a trustee to
walk away from the environmental liabilities of the estate it is administering. The Regulator is not asserting any claims provable
in the bankruptcy, and the priority scheme in the BIA is not upended. Thus, no conflict is caused by GTL's status as a licensee
under Alberta legislation. Alberta's regulatory regime can coexist with and apply alongside the BIA.
II. Background
A. Alberta's Regulatory Regime
8 The resolution of the constitutional questions and the ultimate outcome of this appeal depend on a proper understanding of
the complex regulatory regime which governs Alberta's oil and gas industry. I will therefore describe that regime in considerable
detail.
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9
In order to exploit oil and gas resources in Alberta, a company needs three things: a property interest in the oil or gas,
surface rights and a licence issued by the Regulator. In Alberta, mineral rights are typically reserved from ownership rights in
land. About 90 percent of Alberta's mineral rights are held by the Crown on behalf of the public.
10
A company's property interest in the oil or gas it seeks to exploit typically takes the form of a mineral lease with the
Crown (but occasionally with a private owner). The company also needs surface rights so it can access and occupy the physical
land located above the oil and gas and place the equipment needed to pump, store and haul away the oil and gas. Surface rights
may be obtained through a lease with the landowner, who is often a farmer or rancher (but is occasionally the Crown). Where
a landowner does not voluntarily grant surface rights, Alberta law authorizes the Surface Rights Board to issue a right of entry
order in favour of an "operator", that is, the person having the right to a mineral or the right to work it (Surface Rights Act,
R.S.A. 2000, c. S-24, ss. 1(h) and 15).
11 Canadian courts characterize a mineral lease that allows a company to exploit oil and gas resources as a profit à prendre.
It is not disputed that a profit à prendre is a form of real property interest held by the company (Berkheiser v. Berkheiser,
[1957] S.C.R. 387 (S.C.C.) ). A profit à prendre is fully assignable and has been defined as "a non-possessory interest in land,
like an easement, which can be passed on from generation to generation, and remains with the land, regardless of changes in
ownership" (F. L. Stewart, "How to Deal with a Fickle Friend? Alberta's Troubles with the Doctrine of Federal Paramountcy",
in J. P. Sarra and B. Romaine, eds., Annual Review Insolvency Law 2017 (2018) ("Stewart"), at p. 193). Solvent and insolvent
companies alike will often hold profits à prendre in both producing and unproductive or spent wells. There are a variety of
potential "working interest" arrangements whereby several parties can share an interest in oil and gas resources.
12 The third thing a company needs in order to access and exploit Alberta's oil and gas resources, and the one most germane
to this appeal, is a licence issued by the Regulator. The OGCA prohibits any person without a licence from commencing to drill
a well or undertaking any operations preparatory or incidental to the drilling of a well, and from commencing to construct or
operate a facility (ss. 11(1) and 12(1)). The Pipeline Act, R.S.A. 2000, c. P-15, similarly prohibits the construction of pipelines
without a licence (s. 6(1)). The profit à prendre in an oil and gas deposit may be bought and sold without regulatory approval.
However, it is of little practical use on its own, as, without the licence associated with a well, the purchaser cannot "continue any
drilling operations, any producing operations or any injecting operations" (OGCA, s. 11(1)), and, without the licence associated
with a facility, the purchaser cannot "continue any construction or operation" (OGCA, s. 12(1)).
13 The three relevant licensed assets in the Alberta oil and gas industry are wells, facilities and pipelines. A "well" is defined,
inter alia, as "an orifice in the ground completed or being drilled ... for the production of oil or gas" (OGCA, s. 1(1)(eee)). A
"facility" is broadly defined and includes any building, structure, installation or equipment that is connected to or associated
with the recovery, development, production, handling, processing, treatment or disposal of oil and gas resources (OGCA, s.
1(1)(w)). A "pipeline" is defined as "a pipe used to convey a substance or combination of substances", including associated
installations (Pipeline Act, s. 1(1)(t)).
14 The licences a company needs to recover, process and transport oil and gas are issued by the Regulator. The Regulator is
not an agent of the Crown. It is established as a corporation by s. 3(1) of the Responsible Energy Development Act, S.A. 2012,
c. R-17.3 ("REDA"). It exercises a wide range of powers under the OGCA and the Pipeline Act. It also acts as the regulator in
respect of energy resource activities under the EPEA, Alberta's more general environmental protection legislation (REDA, s. 2(2)
(h)). The Regulator's mandate is set out in the REDA and includes "the efficient, safe, orderly and environmentally responsible
development of energy resources in Alberta" (s. 2(1)(a)). The Regulator is funded almost entirely by the industry it regulates,
and it collects its budget through an administration fee (Stewart, at p. 39; REDA, ss. 28 and 29; Alberta Energy Regulator
Administration Fees Rules, Alta. Reg. 98/2013).
15
The Regulator has a wide discretion when it comes to granting licences to operate wells, facilities and pipelines. On
receiving an application for a licence, the Regulator may grant the licence subject to any conditions, restrictions and stipulations,
or it may refuse the licence (OGCA, s. 18(1); Pipeline Act, s. 9(1)). Licences to operate a well, facility or pipeline are granted
subject to obligations that will one day arise to abandon the underlying asset and reclaim the land on which it is situated.
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16 "Abandonment" refers to "the permanent dismantlement of a well or facility in the manner prescribed by the regulations
or rules" made by the Regulator (OGCA, s. 1(1)(a)). Specifically, the abandonment of a well has been defined as "the process of
sealing a hole which has been drilled for oil or gas, at the end of its useful life, to render it environmentally safe" (Panamericana
de Bienes y Servicios S.A. v. Northern Badger Oil & Gas Ltd., 1991 ABCA 181, 81 Alta. L.R. (2d) 45 (Alta. C.A.) ("Northern
Badger"), at para. 2). The abandonment of a pipeline refers to its "permanent deactivation ... in the manner prescribed by the
rules" (Pipeline Act, s. 1(1)(a)). "Reclamation" includes "the removal of equipment or buildings", "the decontamination of
buildings ... land or water", and the "stabilization, contouring, maintenance, conditioning or reconstruction of the surface of
the land" (EPEA, s. 1(ddd)). A further duty binding on those active in the Alberta oil and gas industry is remediation, which
arises where a harmful or potentially harmful substance has been released into the environment (EPEA, ss. 112 to 122). As the
extent of any remediation obligations that may be associated with Redwater assets is unclear, I will not refer to remediation
separately from reclamation, unless otherwise noted. As has been done throughout this litigation, I will refer to abandonment
and reclamation jointly as end-of-life obligations.
17
A licensee must abandon a well or facility when ordered to do so by the Regulator or when required by the rules or
regulations. The Regulator may order abandonment when "the Regulator considers that it is necessary to do so in order to protect
the public or the environment" (OGCA, s. 27(3)). Under the rules, a licensee is required to abandon a well or facility, inter alia,
on the termination of the mineral lease, surface lease or right of entry, where the Regulator cancels or suspends the licence,
or where the Regulator notifies the licensee that the well or facility may constitute an environmental or safety hazard (Oil and
Gas Conservation Rules, Alta. Reg. 151/71, s. 3.012). Section 23 of the Pipeline Act requires licensees to abandon pipelines in
similar situations. The duty to reclaim is established by s. 137 of the EPEA. This duty is binding on an "operator", a broader
term which encompasses the holder of a licence issued by the Regulator (EPEA, s. 134(b)). Reclamation is governed by the
procedural requirements set out in regulations (Conservation and Reclamation Regulation, Alta. Reg. 115/93).
18
The Licensee Liability Rating Program, which was, at the time of Redwater's insolvency, set out in Directive 006:
Licensee Liability Rating (LLR) Process (March 12, 2013) ("Directive 006") is one means by which the Regulator seeks to
ensure that end-of-life obligations will be satisfied by licensees rather than being offloaded onto the Alberta public. As part
of this program, the Regulator assigns each company a Liability Management Rating ("LMR"), which is the ratio between the
aggregate value attributed by the Regulator to a company's licensed assets and the aggregate liability attributed by the Regulator
to the eventual cost of abandoning and reclaiming those assets. For the purpose of calculating the LMR, all the licences held
by a given company are treated as a package, without any segregation or parcelling of assets. A licensee's LMR is calculated
on a monthly basis and, where it dips below the prescribed ratio (1.0 at the time of Redwater's insolvency), the licensee is
required to pay a security deposit. The security deposit is added to the licensee's "deemed assets" and must bring its LMR back
up to the ratio prescribed by the Regulator. If the required security deposit is not paid, the Regulator may cancel or suspend
the company's licences (OGCA, s. 25). As an alternative to posting security, the licensee can perform end-of-life obligations or
transfer licences (with approval) in order to bring its LMR back up to the prescribed level.
19 Licences can be transferred only with the Regulator's approval. The Regulator uses the Licensee Liability Rating Program to
ensure that end-of-life obligations will not be negatively affected by licence transfers. Upon receipt of an application to transfer
one or more licences, the Regulator assesses how the transfer, if approved, would affect the LMR of both the transferor and the
transferee. At the time of Redwater's insolvency, if both the transferor and the transferee would have a post-transfer LMR equal
to or exceeding 1.0, the Regulator would approve the transfer, absent other concerns. Following the chambers judge's decision
in this case, the Regulator implemented changes to its policies, including the requirement that transferees have an LMR of 2.0 or
higher immediately following any licence transfer: Alberta Energy Regulator, Licensee Eligibility — Alberta Energy Regulator
Measures to Limit Environmental Impacts Pending Regulatory Changes to Address Redwater Decision, June 20, 2016 (online).
For the purposes of this appeal, I will be referring to the regulatory regime as it existed at the time of Redwater's insolvency.
20 As discussed in greater detail below, if either the transferor or the transferee would have a post-transfer LMR below 1.0,
the Regulator would refuse to approve the licence transfer. In such a situation, the Regulator would insist on certain remedial
steps being taken to ensure that neither LMR would drop below 1.0. Although Directive 006, as it was in the 2013 version,
required both the transferee and transferor to have a post transfer LMR of at least 1.0, during this litigation, the Regulator stated
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that, when licensees are in receivership or bankruptcy, its working rule is to approve transfers as long as they do not cause a
deterioration in the transferor's LMR, even where its LMR will remain below 1.0 following the transfer. The explanation for
this working rule is that it helps to facilitate purchases. The Regulator's position is that the Licensee Liability Rating Program
continues to apply to the transfer of licences as part of insolvency proceedings.
21
The OGCA, the Pipeline Act and the EPEA all contemplate that a licensee's regulatory obligations will continue to be
fulfilled when it is subject to insolvency proceedings. The EPEA achieves this by including the trustee of a licensee in the
definition of "operator" for the purposes of the duty to reclaim (s. 134(b)(vi)). The EPEA also specifically provides that an order
to perform reclamation work (known as an "environmental protection order") may be issued to a trustee (ss. 140 and 142(1)(a)
(ii)). The EPEA imposes responsibility for carrying out the terms of an environmental protection order on the person to whom
the order is directed (ss. 240 and 245). However, absent gross negligence or wilful misconduct, a trustee's liability in relation
to such an order is expressly limited to the value of the assets in the bankrupt estate (s. 240(3)). The OGCA and the Pipeline
Act take a more generic approach to applying the various obligations of licensees to trustees in the insolvency context: they
simply include trustees in the definition of "licensee" (OGCA, s. 1(1)(cc); Pipeline Act, s. 1(1)(n)). As a result, every power
which these Acts give the Regulator against a licensee can theoretically also be exercised against a trustee.
22 Despite this, Alberta's regulatory regime does contemplate the possibility that some of a licensee's end-of-life obligations
will remain unfulfilled when the insolvency process has run its course. The Regulator may designate wells, facilities, and their
sites as "orphans" (OGCA, s. 70(2)(a)). A pipeline is defined as a "facility" for the purposes of the orphan regime (OGCA, s.
68(d)). Directive 006 stated that "a well, facility, or pipeline in the LLR program is eligible to be declared an orphan where
the licensee of that licence becomes insolvent or defunct" (s. 7.1). An "orphan fund" has been established for the purpose of
paying for, inter alia, the abandonment and reclamation of orphans (OGCA, s. 70(1)). The orphan fund is financed by an annual
industry-wide levy paid by licensees of wells, facilities and unreclaimed sites (s. 73(1)). The amount of the levy is prescribed
by the Regulator based on the estimated cost of abandoning and reclaiming orphans in a given fiscal year (s. 73(2)).
23 The Regulator has delegated its statutory authority to abandon and reclaim orphans to the OWA (Orphan Fund Delegated
Administration Regulation, Alta. Reg. 45/2001), a non-profit organization overseen by an independent board of directors. It is
funded almost entirely through the industry-wide levy described above, 100 percent of which is remitted to it by the Regulator.
The OWA has no power to seek reimbursement of its costs. However, once it has completed its environmental work, it may be
reimbursed up to the value of any security deposit held by the Regulator to the credit of the licensee of the orphans. In recent
years, the number of orphans in Alberta has increased rapidly. For example, the number of new orphan wells increased from
80 in the 2013-14 years to 591 in the 2014-15 years.
24 At issue in this appeal is the applicability during bankruptcy of two powers conferred on the Regulator by the provincial
legislation. Both are designed to ensure that licensees satisfy their end-of-life obligations.
25
The first power at issue in this appeal is the Regulator's power to order a licensee to abandon licensed assets, which
is accompanied by statutory powers for the enforcement of such orders. Where a well or facility has not been abandoned in
accordance with a direction of the Regulator or the rules or regulations, the Regulator may authorize any person to abandon the
well or facility or may do so itself (OGCA, s. 28). Where the Regulator or the person it has designated performs the abandonment,
the costs of doing so constitute a debt payable to the Regulator. An order of the Regulator showing these costs may be filed
with and entered as a judgment of the Alberta Court of Queen's Bench and then enforced according to the ordinary procedure
for enforcement of judgments of that court (OGCA, s. 30(6)). A similar scheme applies with respect to pipelines (Pipeline Act,
ss. 23 to 26).
26 A licensee that contravenes or fails to comply with an order of the Regulator, or that has an outstanding debt to the Regulator
in respect of abandonment or reclamation costs, is subject to a number of potential enforcement measures. The Regulator may
suspend operations, refuse to consider licence applications or licence transfer applications (OGCA, s. 106(3)(a), (b) and (c)),
or require the payment of security deposits, generally or as a condition of granting any further licences, approvals or transfers
(OGCA, s. 106(3)(d) and (e)). Where a licensee contravenes the Act, regulations or rules, any order or direction of the Regulator,
or any condition of a licence, the Regulator may prosecute the licensee for a regulatory offence and a fine may be imposed as a
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penalty, although the licensee can raise a due diligence defence (OGCA, ss. 108 and 110). A similar scheme applies with respect
to pipelines (Pipeline Act, ss. 51 to 54) and the EPEA contains similar debt-creating provisions with respect to environmental
protection orders. The EPEA also provides for the prosecution of regulatory offences in cases of non-compliance, with an
available due diligence defence. However, as noted, a trustee's liability in relation to environmental protection orders is capped
at estate assets, unless the trustee is guilty of gross negligence or wilful misconduct (EPEA, ss. 227 to 230, 240 and 245).
27
The second power at issue in this appeal is the Regulator's power to impose conditions on a licensee's transfer of its
licence(s). As when it initially grants a licence, the Regulator has broad powers to consent to the transfer of a licence subject
to any conditions, restrictions and stipulations or to reject the transfer (OGCA, s. 24(2)). Under Directive 006 and its 2016
replacement, the Regulator can reject a transfer even where both parties would have the required LMR after the transfer or where
a security deposit is available to be posted in compliance with LMR requirements. In particular, the Regulator may determine
that it is not in the public interest to approve the licence transfer based on the compliance history of one or both parties or their
directors, officers or security holders, or based on the risk posed by the transfer to the orphan fund.
28
Where a proposed transaction would cause the transferor's LMR to deteriorate below 1.0 (or simply to deteriorate, in
the case of an insolvent transferor), the Regulator insists that one of the following conditions be met before it will approve the
transaction: (i) that the transferor perform abandonment, reclamation, or both, thus reducing its deemed liabilities, or (ii) that
the transferor post a security deposit, thus increasing its deemed assets. Alternatively, the transaction may be structured to avoid
any deterioration of the transferor's LMR by "bundling" the licences for spent wells with the licences for producing wells. A
transaction in which the licenses for spent wells are retained while the licences for producing wells are transferred will almost
always cause a considerable deterioration in a company's LMR.
29
During this appeal, there was significant discussion of other regulatory regimes which Alberta could have adopted to
prevent environmental costs associated with the oil and gas industry from being offloaded onto the public. What Alberta has
chosen is a licensing regime which makes such costs an inherent part of the value of the licensed assets. This regime has the
advantage of aligning with the polluter-pays principle, a well-recognized tenet of Canadian environmental law. This principle
assigns polluters the responsibility for remedying environmental damage for which they are responsible, thereby incentivizing
companies to pay attention to the environment in the course of their economic activities (Imperial Oil Ltd. v. v. Quebec (Minister
of the Environment), 2003 SCC 58, [2003] 2 S.C.R. 624 (S.C.C.) , at para. 24). The Licensee Liability Rating Program essentially
requires licensees to apply the value derived from oil and gas assets during the productive portions of the life cycle of the assets
to the inevitable cost of abandoning those assets and reclaiming their sites at the end of those life cycles.
30 Ultimately, it is not the role of this Court to decide the best regulatory approach to the oil and gas industry. What is not in
dispute is that, in adopting its current regulatory regime, Alberta has acted within its constitutional authority over property and
civil rights in the province and over the "development, conservation and management of non-renewable natural resources ... in
the province" (Constitution Act, 1867, ss. 92(13) and 92A(1)(c)). Alberta has devised a complex regulatory apparatus to address
important policy questions concerning when, by whom and in what manner the inevitable environmental costs associated with
oil and gas extraction are to be paid. Its solution is a licensing regime that depresses the value of key industry assets to reflect
environmental costs, backstopped by a levy on industry in the form of the orphan fund. Alberta intended that apparatus to
continue to operate when an oil and gas company is subject to insolvency proceedings.
31 However, the insolvency of an oil and gas company licensed to operate in Alberta also engages the BIA. The BIA is federal
legislation that governs the administration of a bankrupt's estate and the orderly and equitable distribution of property among
its creditors. It is validly enacted pursuant to Parliament's constitutional authority over bankruptcy and insolvency (Constitution
Act, 1867, s. 91(21)). Just as Alberta's regulatory regime reflects its considered choice about how to address the important policy
questions raised by the environmental risks of oil and gas extraction, the BIA reflects Parliament's considered choice about
how to balance important policy objectives when a bankrupt's assets are, by definition, insufficient to meet all of its various
obligations. To the extent that there is an operational conflict between the Alberta regulatory regime and the BIA, or that the
Alberta regulatory regime frustrates the purpose of the BIA, the doctrine of paramountcy dictates that the BIA must prevail.
B. The Relevant Provisions of the BIA

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

25

Orphan Well Association v. Grant Thornton Ltd., 2019 SCC 5, 2019 CSC 5, 2019...
2019 SCC 5, 2019 CSC 5, 2019 CarswellAlta 141, 2019 CarswellAlta 142...

32 Here, I simply wish to note the sections of the BIA at issue in this appeal. These sections will determine whether the doctrine
of paramountcy applies. I will discuss the purposes of the BIA and the various issues raised by s. 14.06 in greater detail below.
33
The central concept of the BIA is that of a "claim provable in bankruptcy". Several provisions of the BIA form the basis
for delineating the scope of provable claims. The first is the definition provided in s. 2:
claim provable in bankruptcy, provable claim or claim provable includes any claim or liability provable in proceedings
under this Act by a creditor...
34

"Creditor" is defined in s. 2 as "a person having a claim provable as a claim under this Act".

35

The definition of "claim provable" is completed by s. 121(1):
All debts and liabilities, present or future, to which the bankrupt is subject on the day on which the bankrupt becomes
bankrupt or to which the bankrupt may become subject before the bankrupt's discharge by reason of any obligation incurred
before the day on which the bankrupt becomes bankrupt shall be deemed to be claims provable in proceedings under this
Act.

36
A claim may be provable in a bankruptcy proceeding even if it is a contingent claim. A "contingent claim is 'a claim
which may or may not ever ripen into a debt, according as some future event does or does not happen'" (Peters v. Remington,
2004 ABCA 5, 49 C.B.R. (4th) 273 (Alta. C.A.), at para. 23, quoting Gardner v. Newton (1916), 29 D.L.R. 276 (Man. K.B.) ,
at p. 281). Sections 121(2) and 135(1.1) provide guidance on when a contingent claim will be a provable claim:
121 (2) The determination whether a contingent or unliquidated claim is a provable claim and the valuation of such a claim
shall be made in accordance with section 135.
.....
135 (1.1) The trustee shall determine whether any contingent claim or unliquidated claim is a provable claim, and, if a
provable claim, the trustee shall value it, and the claim is thereafter, subject to this section, deemed a proved claim to the
amount of its valuation.
37
In AbitibiBowater Inc., Re, 2012 SCC 67, [2012] 3 S.C.R. 443 (S.C.C.) ("Abitibi"), at para. 26, this Court interpreted
the foregoing provisions of the BIA and articulated a three-part test for determining when an environmental obligation imposed
by a regulator will be a provable claim for the purposes of the BIA and the Companies' Creditors Arrangement Act, R.S.C.
1985, c. C-36 ("CCAA"):
First, there must be a debt, a liability or an obligation to a creditor. Second, the debt, liability or obligation must be incurred
before the debtor becomes bankrupt. Third, it must be possible to attach a monetary value to the debt, liability or obligation.
[Emphasis in original.]
38

I will address the Abitibi test in greater detail below.

39
Once bankruptcy has been declared, creditors of the bankrupt must participate in one collective bankruptcy proceeding
if they wish to enforce their provable claims. Section 69.3(1) of the BIA thus provides for an automatic stay of enforcement of
provable claims outside the bankruptcy proceeding, effective as of the first day of bankruptcy.
40
The BIA establishes a comprehensive priority scheme for the satisfaction of the provable claims asserted against the
bankrupt in the collective proceeding. Section 141 sets out the general rule, which is that all creditors rank equally and share
rateably in the bankrupt's assets. However, the rule set out in s. 141 applies "subject to [the BIA]". Section 136(1) lists the claims
of preferred creditors and the order of priority for their payment. It also states that this order of priority is "[s]ubject to the rights
of secured creditors". Under s. 69.3(2), the stay of proceedings does not prevent secured creditors from realizing their security
interest. The BIA therefore sets out a priority scheme for paying claims provable in bankruptcy, with secured creditors being
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paid first, preferred creditors second and unsecured creditors last (see Alberta (Attorney General) v. Moloney, 2015 SCC 51,
[2015] 3 S.C.R. 327 (S.C.C.) , at paras. 32-35).
41 Essential to this appeal is s. 14.06 of the BIA, which deals with various environmental matters in the bankruptcy context.
I will now reproduce s. 14.06(2) and s. 14.06(4), the two portions of the s. 14.06 scheme that are directly implicated in this
appeal. The balance of s. 14.06 can be found in the appendix at the conclusion of these reasons.
42

Section 14.06(2) reads as follows:
(2) Notwithstanding anything in any federal or provincial law, a trustee is not personally liable in that position for any
environmental condition that arose or environmental damage that occurred
(a) before the trustee's appointment; or
(b) after the trustee's appointment unless it is established that the condition arose or the damage occurred as a result of
the trustee's gross negligence or wilful misconduct or, in the Province of Quebec, the trustee's gross or intentional fault.

43

Section 14.06(4) reads as follows:
(4) Notwithstanding anything in any federal or provincial law but subject to subsection (2), where an order is made which
has the effect of requiring a trustee to remedy any environmental condition or environmental damage affecting property
involved in a bankruptcy, proposal or receivership, the trustee is not personally liable for failure to comply with the order,
and is not personally liable for any costs that are or would be incurred by any person in carrying out the terms of the order,
(a) if, within such time as is specified in the order, within ten days after the order is made if no time is so specified,
within ten days after the appointment of the trustee, if the order is in effect when the trustee is appointed, or during
the period of the stay referred to in paragraph (b), the trustee
(i) complies with the order, or
(ii) on notice to the person who issued the order, abandons, disposes of or otherwise releases any interest in any
real property, or any right in any immovable, affected by the condition or damage;
(b) during the period of a stay of the order granted, on application made within the time specified in the order referred
to in paragraph (a), within ten days after the order is made or within ten days after the appointment of the trustee, if
the order is in effect when the trustee is appointed, by
(i) the court or body having jurisdiction under the law pursuant to which the order was made to enable the trustee
to contest the order, or
(ii) the court having jurisdiction in bankruptcy for the purposes of assessing the economic viability of complying
with the order; or
(c) if the trustee had, before the order was made, abandoned or renounced or been divested of any interest in any real
property, or any right in any immovable, affected by the condition or damage.

44
As I will discuss, a main point of contention between the parties is the very different interpretations they ascribe to s.
14.06(4) of the BIA. I note that s. 14.06(4)(a)(ii), which is relied upon by GTL, refers to a trustee who "abandons, disposes of
or otherwise releases any interest in any real property". The word "disclaim" is used in these reasons, as it has been throughout
this litigation, as a shorthand for these terms.
45

I turn now to a brief discussion of the events of the Redwater bankruptcy.

C. The Events of the Redwater Bankruptcy
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46 Redwater was a publicly traded oil and gas company. It was first granted licences by the Regulator in 2009. On January 31
and August 19, 2013, ATB advanced funds to Redwater and, in return, was granted a security interest in Redwater's present and
after-acquired property. ATB lent funds to Redwater with full knowledge of the end-of-life obligations associated with its assets.
In mid-2014, Redwater began to experience financial difficulties. Upon application by ATB, GTL was appointed receiver for
Redwater on May 12, 2015. At that time, Redwater owed ATB approximately $5.1 million.
47
Upon being advised of the receivership, the Regulator sent GTL a letter dated May 14, 2015, setting out its position.
The Regulator noted that the OGCA and the Pipeline Act included both receivers and trustees in the definition of "licensee".
The Regulator stated that it was not a creditor of Redwater and that it was not asserting a "provable claim in the receivership".
Accordingly, notwithstanding the receivership, Redwater remained obligated to comply with all regulatory requirements,
including abandonment obligations for all licensed assets. The Regulator stated that GTL was legally obligated to fulfill these
obligations prior to distributing any funds or finalizing any proposal to creditors. It warned that it would not approve the transfer
of any of Redwater's licences unless it was satisfied that both the transferee and the transferor would be in a position to fulfill
all regulatory obligations. It requested confirmation that GTL had taken possession of Redwater's licensed properties and that
it was taking steps to comply with all of Redwater's regulatory obligations.
48
At the time it ran into financial difficulties, Redwater was licensed by the Regulator for 84 wells, 7 facilities and 36
pipelines, all in central Alberta. The vast majority of its assets were these oil and gas assets. At the time GTL was appointed
receiver, 19 of the wells and facilities were producing and the remaining 72 were inactive or spent. There were working interest
participants in several of the wells and facilities. Redwater's LMR did not drop below 1.0 until after it went into receivership,
so it never paid any security deposits to the Regulator.
49
By September 2015, Redwater's LMR had dropped to 0.93. The net value of its deemed assets and its deemed liabilities
was negative $553,000. The 19 producing wells and facilities for which Redwater was the licensee would have had an LMR of
2.85 and a deemed net value of $4.152 million. The remaining 72 wells and facilities for which Redwater was the licensee would
have had an LMR of 0.30 and a deemed net value of negative $4.705 million. Given that Redwater was in receivership, the
Regulator's position was that it would approve the transfer of Redwater's licences only if the transfer did not cause a deterioration
in its LMR.
50 In its Second Report to the Alberta Court of Queen's Bench dated October 3, 2015, GTL explained why it had concluded
that it could not meet the Regulator's requirements. GTL had concluded that the cost of the end-of-life obligations for the spent
wells would likely exceed the sale proceeds for the productive wells. It viewed a sale of the non-producing wells — even if
bundled with producing wells — as unlikely. If such a sale were possible, the purchase price would be reduced by the end-oflife obligations, negating the benefit to the estate. Based on this assessment, by letter dated July 3, 2015, GTL informed the
Regulator that it was taking possession and control only of Redwater's 17 most productive wells (including a leaking well that
was subsequently abandoned), 3 associated facilities and 12 associated pipelines ("Retained Assets"), and that, pursuant to para.
3(a) of the Receivership Order, it was not taking possession or control of any of Redwater's other licensed assets ("Renounced
Assets"). GTL's position was that it had no obligation to fulfill any regulatory requirements associated with the Renounced
Assets.
51
In response, on July 15, 2015, the Regulator issued orders under the OGCA and the Pipeline Act requiring Redwater
to suspend and abandon the Renounced Assets ("Abandonment Orders"). The orders required abandonment to be carried out
immediately where there were no other working interest participants and, by September 18, 2015, where there were other
working interest participants. The Regulator stated that it considered the Renounced Assets an environmental and safety hazard
and that s. 3.012(d) of the Oil and Gas Conservation Rules required a licensee to abandon wells or facilities so considered.
In issuing the Abandonment Orders, the Regulator also relied on ss. 27 to 30 of the OGCA and ss. 23 to 26 of the Pipeline
Act. If the Abandonment Orders were not complied with, the Regulator threatened to abandon the assets itself and to sanction
Redwater through the use of s. 106 of the OGCA. The Regulator further stated that, once abandonment had taken place, the
surface would need to be reclaimed and reclamation certificates obtained in accordance with s. 137 of the EPEA.
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52 On September 22, 2015, the Regulator and the OWA filed an application for a declaration that GTL's renunciation of the
Renounced Assets was void, an order requiring GTL to comply with the Abandonment Orders, and an order requiring GTL to
"fulfill the statutory obligations as licensee in relation to the abandonment, reclamation and remediation" of all of Redwater's
licensed properties. The Regulator did not seek to hold GTL liable for these obligations beyond the assets remaining in the
Redwater estate. GTL brought a cross-application on October 5, 2015, seeking approval to pursue a sales process excluding
the Renounced Assets. GTL sought a court order directing that the Regulator could not prevent the transfer of the licences
associated with the Retained Assets on the basis of, inter alia, the LMR requirements, failure to comply with the Abandonment
Orders, refusal to take possession of the Renounced Assets or any outstanding debts owed by Redwater to the Regulator. GTL
did not seek to foreclose the possibility that the Regulator might have some other valid reason to reject a proposed transfer.
53 A bankruptcy order was issued for Redwater on October 28, 2015, and GTL was appointed as trustee. GTL sent another
letter to the Regulator on November 2, 2015, this time invoking s. 14.06(4)(a)(ii) of the BIA in relation to the Renounced Assets.
The Abandonment Orders remain outstanding.
D. Judicial History
1. Court of Queen's Bench of Alberta
54
The chambers judge concluded that s. 14.06 of the BIA was designed to permit trustees to disclaim property where
this was a rational economic decision in light of the environmental condition affecting the property. Personal liability of the
trustee was not a condition precedent to the power to disclaim. The chambers judge accordingly found an operational conflict
between s. 14.06 of the BIA and the definition of "licensee" in the OGCA and the Pipeline Act. Under s. 14.06 of the BIA, GTL
could renounce assets and not be responsible for the associated environmental obligations. However, under the OGCA and the
Pipeline Act, GTL could not renounce licensed assets because the definition of "licensee" included receivers and trustees, so
GTL remained liable for environmental obligations.
55 Applying the test from Abitibi, the chambers judge concluded that, although in a "technical sense" it was not sufficiently
certain that the Regulator or the OWA would carry out the Abandonment Orders and assert a monetary claim to have its costs
reimbursed, the situation met what was intended by the Court inAbitibi because the Abandonment Orders were "intrinsically
financial" (para. 173). Forcing GTL, as a "licensee", to comply with the Abandonment Orders would therefore frustrate the
BIA's overall purpose of equitable distribution of the bankrupt's assets, as the Regulator's claim would be given a super priority
to which it was not entitled, ahead of the claims of secured creditors. It would also frustrate the purpose of s. 14.06, by which
Parliament had legislated as to environmental claims in bankruptcy and had specifically chosen not to give them a super priority.
The conditions imposed by the Regulator on transfers of the licences for the Retained Assets further frustrated s. 14.06 by
including the Renounced Assets in the calculation for determining the approval of a sale.
56 The chambers judge approved the sale procedure proposed by GTL. He declared that the OGCA and the Pipeline Act were
inoperative to the extent that they conflicted with the BIA by deeming GTL to be the "licensee" of the Renounced Assets; that
GTL was entitled to disclaim the Renounced Assets pursuant to s. 14.06(4)(a)(ii) and (c), and was not subject to any obligations
in relation to those assets; that the Abandonment Orders were inoperative to the extent that they required GTL to comply or to
provide security deposits; and that Directive 006 was inoperative to the extent it conflicted with s. 14.06 of the BIA. Lastly, he
declared that the Regulator, in exercising its discretion to approve a transfer of the licences for the Retained Assets, could not
consider the Renounced Assets for the purpose of calculating Redwater's LMR before or after the transfer, nor could it consider
any other issue involving the Renounced Assets.
2. Court of Appeal of Alberta
(a) Majority Reasons
57
Slatter J.A., for the majority, dismissed the appeals. He stated that the constitutional issues in the appeals were
complementary to the primary issue, which was the interpretation of the BIA. Section 14.06 did not exempt environmental
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claims from the general bankruptcy regime, other than the super priority in s. 14.06(7), which would rarely, if ever, have any
application to oil and gas wells. Section 14.06(4) did not "limit the power of the trustee to renounce ... properties to those
circumstances where it might be exposed to personal liability" (para. 68). Additionally, the word "order" in s. 14.06(4) had to
be given a wide meaning.
58 Slatter J.A. identified the essential issue as "whether the environmental obligations of Redwater meet the test for a provable
claim" (para. 73). He agreed with the chambers judge that the third branch of the Abitibi test was met, but concluded that that
test had been met "in both a technical and substantive way" (para. 76). The Regulator's policies essentially stripped away from
the bankrupt estate enough value to meet environmental obligations. Requiring the depositing of security, or diverting value
from the bankrupt estate, clearly met the standard of "certainty". The Regulator's policies required that the full value of the
bankrupt's assets be applied first to environmental liabilities, creating a super priority for environmental claims. Slatter J.A.
concluded that, "[n]otwithstanding their intended effect as conditions of licensing, the Regulator's policies [had] a direct effect
on property, priorities, and the Trustee's right to renounce assets, all of which [were] governed by the BIA" (para. 86).
59
In terms of constitutional analysis, Slatter J.A. concluded that the role of GTL as a "licensee" under the OGCA and the
Pipeline Act was "in operational conflict with the provisions of the BIA" that exempted trustees from personal liability, allowed
them to disclaim assets and established the priority of environmental claims (para. 89). It also frustrated the BIA's purpose of
"managing the winding up of insolvent corporations and settling the priority of claims against them" (para. 89). As such, the
Regulator could not "insist that the Trustee devote substantial parts of the bankrupt estate in satisfaction of environmental claims
in priority to the claims of the secured creditor" (para. 91).
(b) Dissenting Reasons
60 Martin J.A. dissented. In contrast to the majority, she stressed the constitutional dimensions of the case, in particular the
need for co-operative federalism in the area of the environment, and noted that the doctrine of paramountcy should be applied
with restraint. She concluded that the Regulator was not asserting a provable claim within the meaning of the Abitibi test. It was
not enough for a regulatory order to be "intrinsically financial" for it to be a claim provable in bankruptcy (para. 185, quoting the
chambers judge's reasons, at para. 173). There was not sufficient certainty that the ordered abandonment work would be done,
either by the Regulator or by the OWA, and there was "no certainty at all that a claim for reimbursement would be made" (para.
184). Martin J.A. was also of the view that the Regulator was not a creditor of Redwater — or, if it was a creditor in issuing
the Abandonment Orders, it was at least not one in enforcing the conditions for the transfer of licences. The Regulator had
to be able to maintain control over the transfer of licences during a bankruptcy, and there was no reason why such regulatory
requirements could not coexist with the distribution of the bankrupt's estate.
61
With regard to s. 14.06, Martin J.A. accepted the Regulator's argument that s. 14.06(4) allowed a trustee to renounce
real property in order to avoid personal liability but did not prevent the assets of the bankrupt estate from being used to comply
with environmental obligations. However, she went beyond this. In her view, s. 14.06(4) to (8) were enacted together as a
statutory compromise. Martin J.A. concluded that a trustee's power to disclaim assets under s. 14.06 simply had no applicability
to Alberta's regulatory regime. The ability to renounce under s. 14.06(4) had to be read in conjunction with the other half of
the compromise — the Crown's super priority over the debtor's real property established by s. 14.06(7). Licence conditions
were not the sort of "order" contemplated by s. 14.06(4), nor were licences the kind of "real property" contemplated by that
provision. The balance struck by s. 14.06 was not effective when there was no "real property of the debtor" in which the Crown
could take a super priority (para. 210).
62 As there was no entitlement under the BIA to renounce the end-of-life obligations imposed by Alberta's regulatory regime,
there was no operational conflict in enforcing those obligations under provincial law. Nor was there any frustration of purpose.
The Regulator was not asserting any claims provable in bankruptcy: "The continued application of Alberta's regulatory regime
following bankruptcy did not determine or reorder priorities among creditors, but rather value[d] accurately the assets available
for distribution" (para. 240).
III. Analysis
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A. The Doctrine of Paramountcy
63
As I have explained, Alberta legislation grants the Regulator wide-ranging powers to ensure that companies that have
been granted licences to operate in the Alberta oil and gas industry will safely and properly abandon oil wells, facilities and
pipelines at the end of their productive lives and will reclaim their sites. GTL seeks to avoid being subject to two of those
powers: the power to order Redwater to abandon the Renounced Assets and the power to refuse to allow a transfer of the licences
for the Retained Assets due to unmet LMR requirements. There is no doubt that these are valid regulatory powers granted to
the Regulator by valid Alberta legislation. GTL seeks to avoid their application during bankruptcy by virtue of the doctrine of
federal paramountcy, which dictates that the Alberta legislation empowering the Regulator to use the powers in dispute in this
appeal will be inoperative to the extent that its use of these powers during bankruptcy conflicts with the BIA.
64 The issues in this appeal arise from what has been termed the "untidy intersection" of provincial environmental legislation
and federal insolvency legislation (Nortel Networks Corp., Re, 2012 ONSC 1213, 88 C.B.R. (5th) 111 (Ont. S.C.J. [Commercial
List]), at para. 8). Paramountcy issues frequently arise in the insolvency context. Given the procedural nature of the BIA,
the bankruptcy regime relies heavily on the continued operation of provincial laws. However, s. 72(1) of the BIA confirms
that, where there is a genuine conflict between provincial laws concerning property and civil rights and federal bankruptcy
legislation, the BIA prevails (see Moloney , at para. 40). In other words, bankruptcy is carved out from property and civil rights
but remains conceptually part of it. Valid provincial legislation of general application continues to apply in bankruptcy until
Parliament legislates pursuant to its exclusive jurisdiction in relation to bankruptcy and insolvency. At that point, the provincial
law becomes inoperative to the extent of the conflict (see Husky Oil Operations Ltd. v. Minister of National Revenue, [1995]
3 S.C.R. 453 (S.C.C.) , at para. 3).
65
Over time, two distinct forms of conflict have been recognized. The first is operational conflict, which arises where
compliance with both a valid federal law and a valid provincial law is impossible. Operational conflict arises "where one
enactment says 'yes' and the other says 'no', such that 'compliance with one is defiance of the other'" (Saskatchewan (Attorney
General) v. Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419 (S.C.C.), at para. 18, quoting Multiple Access Ltd. v.
McCutcheon, [1982] 2 S.C.R. 161 (S.C.C.) , at p. 191). The second is frustration of purpose, which occurs where the operation
of a valid provincial law is incompatible with a federal legislative purpose. The effect of a provincial law may frustrate the
purpose of the federal law, even though it does "not entail a direct violation of the federal law's provisions" (Canadian Western
Bank v. Alberta, 2007 SCC 22, [2007] 2 S.C.R. 3 (S.C.C.) , at para. 73). The party relying on frustration of purpose "must
first establish the purpose of the relevant federal statute, and then prove that the provincial legislation is incompatible with this
purpose" (Lemare, at para. 26, quoting Quebec (Attorney General) v. Canadian Owners and Pilots Association, 2010 SCC 39,
[2010] 2 S.C.R. 536 (S.C.C.) , at para. 66).
66
Under both branches of paramountcy, the burden of proof rests on the party alleging the conflict. This burden is not an
easy one to satisfy, as the doctrine of paramountcy is to be applied with restraint. Conflict must be defined narrowly so that
each level of government may act as freely as possible within its respective sphere of constitutional authority. "[H]armonious
interpretations of federal and provincial legislation should be favoured over an interpretation that results in incompatibility ...
in the absence of 'very clear' statutory language to the contrary" (Lemare, at paras. 21 and 27). "It is presumed that Parliament
intends its laws to co-exist with provincial laws" (Moloney , at para. 27). As this Court found in Lemare, at paras. 22-23, the
application of the doctrine of paramountcy should also give due weight to the principle of co-operative federalism. This principle
allows for interplay and overlap between federal and provincial legislation. While co-operative federalism does not impose
limits on the otherwise valid exercise of legislative power, it does mean that courts should avoid an expansive interpretation of
the purpose of federal legislation which will bring it into conflict with provincial legislation.
67
The case law has established that the BIA as a whole is intended to further "two purposes: the equitable distribution of
the bankrupt's assets among his or her creditors and the bankrupt's financial rehabilitation" (Moloney , at para. 32, citing Husky
Oil , at para. 7). Here, the bankrupt is a corporation that will never emerge from bankruptcy. Accordingly, only the former
purpose is relevant. As I will discuss below, the chambers judge also spoke of the purposes of s. 14.06 as distinct from the
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broader purposes of the BIA. This Court has discussed the purpose of specific provisions of the BIA in previous cases — see,
for example, Lemare, at para. 45.
68 GTL has proposed two conflicts between the Alberta legislation establishing the disputed powers of the Regulator during
bankruptcy and the BIA, either of which, it says, would have provided a sufficient basis for the order granted by the chambers
judge.
69 The first conflict proposed by GTL results from the inclusion of trustees in the definition of "licensee" in the OGCA and
the Pipeline Act. GTL says that s. 14.06(4) releases it from all environmental liability associated with the Renounced Assets
after a valid "disclaimer" is made. But as a "licensee", it can be required by the Regulator to satisfy all of Redwater's statutory
obligations and liabilities, which disregards the "disclaimer" of the Renounced Assets. GTL further notes the possibility that
it may be held personally liable as a "licensee". In response, the Regulator says that s. 14.06(4) is concerned primarily with
protecting trustees from personal liability in relation to environmental orders, and does not affect the ongoing responsibilities of
the bankrupt estate. Thus, as long as a trustee is protected from personal liability, no conflict arises from its status as a "licensee"
or from the fact that the bankrupt estate remains responsible under provincial law for the ongoing environmental obligations
associated with "disclaimed" assets.
70
The second conflict proposed by GTL is that, even if s. 14.06(4) is only concerned with a trustee's personal liability, the
Regulator's use of its statutory powers effectively reorders the priorities in bankruptcy established by the BIA. Such reordering
is said to be caused by the fact that the Regulator requires the expenditure of estate assets to comply with the Abandonment
Orders and to discharge or secure the environmental liabilities associated with the Renounced Assets before it will approve
a transfer of the licences for the Retained Assets (in keeping with the LMR requirements). These end-of-life obligations are
said by GTL to be unsecured claims held by the Regulator, which cannot, under the BIA, be satisfied in preference over the
claims of Redwater's secured creditors. In response, the Regulator says that, on the proper application of the Abitibi test, these
environmental regulatory obligations are not provable claims in bankruptcy. Accordingly, says the Regulator, the provincial
laws requiring the Redwater estate to satisfy these obligations prior to the distribution of its assets to secured creditors do not
conflict with the priority scheme in the BIA.
71

I will consider each alleged conflict in turn.

B. Is There a Conflict Between the Alberta Regulatory Scheme and Section 14.06 of the BIA?
72
As a statutory scheme, s. 14.06 of the BIA raises numerous interpretive issues. As noted by Martin J.A., the only matter
concerning s. 14.06 on which all the parties to this litigation can agree is that it "is not a model of clarity" (C.A. reasons, at para.
201). Given the confusion caused by attempts to interpret s. 14.06 as a coherent scheme during this litigation, Parliament may
very well wish to re-examine s. 14.06 during its next review of the BIA.
73
At its core, this appeal raises the issue of whether there is a conflict between specific Alberta legislation and the BIA.
GTL submits that there is such a conflict. It argues that, because it "disclaimed" the Renounced Assets under s. 14.06(4) of the
BIA, it should cease to have any responsibilities, obligations or liability with respect to them. And yet, it notes, as a "licensee"
under the OGCA and the Pipeline Act, it remains responsible for abandoning the Renounced Assets. Furthermore, those assets
continue to be included in the calculation of Redwater's LMR. GTL suggests an additional conflict with s. 14.06(2) of the BIA
based on its possible exposure, as a "licensee", to personal liability for the costs of abandoning the Renounced Assets.
74
I have concluded that there is no conflict. Various arguments were advanced during this appeal concerning the disparate
elements of the s. 14.06 scheme. However, the provision upon which GTL in fact relies in arguing that it is entitled to avoid
its responsibilities as a "licensee" under the Alberta legislation is s. 14.06(4). As I have noted, GTL and the Regulator propose
very different interpretations of s. 14.06(4). However, s. 14.06(4) is clear and unambiguous when read on its own: where it is
invoked by a trustee, the result is that "the trustee is not personally liable" for failure to comply with certain environmental
orders or for the costs incurred by any person in carrying out the terms of such orders. The provision says nothing about the
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liability of the "bankrupt" or the "estate" — distinct concepts referenced many times throughout the BIA. Section 14.06(4), on
its own wording, does not support the interpretation urged upon this Court by GTL.
75
In my view, s. 14.06(4) sets out the result of a trustee's "disclaimer" of real property when there is an order to remedy
any environmental condition or damage affecting that property. Regardless of whether "disclaimer" is understood as a common
law power or as a power deriving from some other statutory source, the result of a trustee's "disclaimer" of real property where
an environmental order has been made in relation to that property is that the trustee is protected from personal liability, while
the ongoing liability of the bankrupt estate is unaffected. The interpretation of s. 14.06(4) as being concerned with the personal
liability of the trustee and not with the liability of the bankrupt estate is supported not only by the plain language of the section,
but also by the Hansard evidence, a previous decision of this Court and the French version of the section. Furthermore, not only is
the plain meaning of the words "personally liable" clear, but the same concept is also found in both s. 14.06(1.2) and s. 14.06(2),
which specifically state that the trustee is not personally liable. In particular, in my view, it is impossible to coherently read s.
14.06(2) as referring to personal liability and yet read s. 14.06(4) as somehow referring to the liability of the bankrupt estate.
76 Given that s. 14.06(4) dictates that "disclaimer" only protects trustees from personal liability, then, even assuming that GTL
successfully "disclaimed" in this case, no operational conflict or frustration of purpose results from the fact that the Regulator
requires GTL, as a "licensee", to expend estate assets on abandoning the Renounced Assets. Furthermore, no conflict is caused
by continuing to include the Renounced Assets in the calculation of Redwater's LMR. Finally, given the restraint with which
the doctrine of paramountcy must be applied, and given that the Regulator has not attempted to hold GTL personally liable as a
"licensee" for the costs of abandonment, no conflict with s. 14.06(2) or s. 14.06(4) is caused by the mere theoretical possibility
of personal liability under the OGCA or the Pipeline Act.
77
In what follows, I will begin by interpreting s. 14.06(4) and explaining why, based on its plain wording and other
relevant considerations, the provision is concerned solely with the personal liability of the trustee, and not with the liability
of the bankrupt estate. I will then explain how, despite their superficial similarity, s. 14.06(4) and s. 14.06(2) have different
rationales, and I will demonstrate that, on a proper understanding of the scheme crafted by Parliament, s. 14.06(4) does not
affect the liability of the bankrupt estate. To conclude, I will demonstrate that there is no operational conflict or frustration of
purpose between the Alberta legislation and s. 14.06 of the BIA in this case, with particular reference to the question of GTL's
protection from personal liability.
(1) The Correct Interpretation of Section 14.06(4)
(a) Section 14.06(4) Is Concerned With the Personal Liability of Trustees
78
I have concluded that s. 14.06(4) is concerned with the personal liability of trustees, and not with the liability of the
bankrupt estate. I emphasize here the well-established principle that, "[w]hen a federal statute can be properly interpreted so as
not to interfere with a provincial statute, such an interpretation is to be applied in preference to another applicable construction
which would bring about a conflict between the two statutes" (Canadian Western Bank , at para. 75).
79 Section 14.06(4) says nothing about the "bankrupt estate" avoiding the applicability of valid provincial law. In drafting s.
14.06(4), Parliament could easily have referred to the liability of the bankrupt estate. Parliament chose instead to refer simply
to the personal liability of a trustee. Notably, s. 14.06(7) and s. 14.06(8) both refer to a "debtor in a bankruptcy". Parliament's
choice in this regard cannot be ignored. I agree with Martin J.A. that there is no basis on which to read the words "the trustee is
not personally liable" in s. 14.06(4) as encompassing the liability of the bankrupt estate. As noted by Martin J.A., it is apparent
from the express language chosen by Parliament that s. 14.06(4) was motivated by and aimed at concerns about the protection
of trustees, not the protection of the full value of the estate for creditors. Nothing in the wording of s. 14.06(4) suggests that
it was intended to extend to estate liability.
80
The Hansard evidence leads to the same conclusion. J. Hains, Director, Corporate Law Policy Directorate, Department
of Industry Canada, noted the following during the 1996 debates preceding the enactment of s. 14.06(4) in 1997:
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The aim is to provide a better definition of the liability of insolvency professionals and practitioners in order to encourage
them to accept mandates where there may be problems related to the environment. It is hoped that this will reduce the
number of abandoned sites both for the benefit of the environment and the safeguard of businesses and jobs.
(Standing Committee on Industry, Evidence, No. 16, 2nd Sess., 35th Parl., June 11, 1996, at 15:49-15:55, as cited in C.A.
reasons, at para. 197)
Several months later, Mr. Hains stated:
What Parliament tried to do in 1992 was to provide a relief to insolvency practitioners ... because they were at risk when
they accepted a mandate to liquidate an insolvent business. Under environmental laws, therefore, they could have been
subject to personal liability to clean up the environment. I am speaking of personal liability here, meaning "out of their
own pockets."
(Proceedings of the Standing Committee on Banking, Trade and Commerce, No. 13, 2nd Sess., 35th Parl., November 4,
1996, at p. 15)
Mr. Hains proceeded to explain how the 1997 amendments were intended to improve on the 1992 reforms to the BIA that had
included the original version of s. 14.06(2) (as discussed further below), but he gave no indication that the focus had somehow
shifted away from a trustee's "personal liability".
81
Prior to the enactment of the 1997 amendments, G. Marantz, Legal Advisor to the Department of Industry Canada,
noted that they were intended to "provide the trustee with protection from being chased with deep-pocket liability" (Standing
Committee on Industry, Evidence, No. 21, 2nd Sess., 35th Parl., September 25, 1996, at 17:15, as cited in C.A. reasons, at para.
198). I agree with the Regulator that the legislative debates give no hint of any intention by Parliament to immunize bankrupt
estates from environmental liabilities. The notion that s. 14.06(4) was aimed at encouraging trustees in bankruptcy to accept
mandates, and not at limiting estate liability, is further supported by the fact that the provision was inserted under the general
heading "Appointment and Substitution of Trustees".
82
Furthermore, in drafting s. 14.06(4), Parliament chose to use exactly the same concept it had used earlier in s. 14.06(2):
by their express wording, where either provision applies, a trustee is not "personally liable". This cannot have been an oversight
given that s. 14.06(4) was added to the BIA some five years after the enactment of s. 14.06(2). Since both provisions deal
expressly with the protection of trustees from being "personally liable", it is very difficult to accept that they could be concerned
with different kinds of liability. By their wording, s. 14.06(2) and s. 14.06(4) are clearly both concerned with the same concept.
Indeed, if one interprets s. 14.06(4) as extending to estate liability, then there is no principled reason not to interpret s. 14.06(2)
in the same way. However, it is undisputed that this was not Parliament's intention in enacting s. 14.06(2).
83
Similarly, Parliament has also chosen to use the same concept found in both s. 14.06(4) and s. 14.06(2) in a third part of
the 14.06 scheme, namely s. 14.06(1.2). This provision states that a trustee carrying on the business of a debtor or continuing
the employment of a debtor's employees is not "personally liable" in respect of certain enumerated liabilities, including as a
successor employer. Although this provision is not directly raised in this litigation, by its own terms, it clearly does not and
cannot refer to the liability of the bankrupt estate. Again, it is difficult to conceive of how Parliament could have specified that
a trustee is not "personally liable", using the ordinary, grammatical sense of that phrase, in both s. 14.06(1.2) and s. 14.06(2),
but then intended the phrase to be read in a completely different and illogical manner in s. 14.06(4). All three provisions refer
to the personal liability of a trustee, and all three must be interpreted consistently. Indeed, I note that the concept of a trustee
being "not personally liable" is also used consistently in other parts of the BIA unrelated to the s. 14.06 scheme — see, for
example, s. 80 and s. 197(3).
84
This interpretation of s. 14.06(4) is also bolstered by the French wording of s. 14.06. The French versions of both s.
14.06(2) and s. 14.06(4) refer to a trustee's protection from personal liability "ès qualités". This French expression is defined
by Le Grand Robert de la langue française (2nd ed. 2001) dictionary as referring to someone acting "à cause d'un titre, d'une
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fonction particulière", which, in English, would mean acting by virtue of a title or specific role. The Robert & Collins dictionary
translates "ès qualités" as in "one's official capacity" (online). In using this expression in s. 14.06(4), Parliament is therefore
stating that, where "disclaimer" properly occurs, a trustee, is not personally liable, in its capacity as trustee, for orders to remedy
any environmental condition or damage affecting the "disclaimed" property. These provisions are clearly not concerned with
the concept of estate liability. The French versions of s. 14.06(2) and s. 14.06(4) thus utilize identical language to describe the
limitation of liability they offer trustees. It is almost impossible to conceive of Parliament using identical language in two such
closely related provisions and yet intending different meanings. Accordingly, a trustee is not personally liable in its official
capacity as representative of the bankrupt estate where it invokes s. 14.06(4).
85
Prior to this litigation, the case law on s. 14.06 was somewhat scarce. However, this Court has considered the s. 14.06
scheme once before, in GMAC Commercial Credit Corp. - Canada v. TCT Logistics Inc., 2006 SCC 35, [2006] 2 S.C.R. 123
(S.C.C.) . In that case, comments made by both the majority and the dissenting judge support my conclusion that s. 14.06(4)
is concerned only with the personal liability of trustees. Abella J., writing for the majority, explained that "where Parliament
has intended to confer immunity on trustees or receivers from certain claims, it has done so explicitly" (para. 67). As examples
of this principle, she referred to 14.06(1.2) and, most notably for our purposes, to s. 14.06(4), which she described as follows:
"trustee immune in certain circumstances from environmental liabilities" (para. 67). In her dissent, Deschamps J. explained that
a "trustee is not personally bound by the bankrupt's obligations". She noted that trustees are protected by the provisions that
confer immunity upon them, including s. 14.06 (1.2), (2) and (4).
86 Although the dissenting reasons focus on the source of the "disclaimer" power in s. 14.06(4), nothing in this case turns on
either the source of the "disclaimer" power or on whether GTL successfully "disclaimed" the Renounced Assets. I would note
that, while the dissenting reasons rely on a purported common law power of "disclaimer", the Court has been referred to no
cases — and the dissenting reasons have cited none — demonstrating the existence of a common law power allowing trustees
to "disclaim" real property. In any case, regardless of the source of the "disclaimer" power, nothing in s. 14.06(4) suggests that,
where a trustee does "disclaim" real property, the result is that it is simply free to walk away from the environmental orders
applicable to it. Quite the contrary — the provision is clear that, where an environmental order has been made, the result of
an act of "disclaimer" is the cessation of personal liability. No effect of "disclaimer" on the liability of the bankrupt estate is
specified. Had Parliament intended to empower trustees to walk away entirely from assets subject to environmental liabilities,
it could easily have said so.
87
Additionally, as I have mentioned, s. 14.06(4)'s scope is not narrowed to a "disclaimer" in its formal sense. Under s.
14.06(4)(a)(ii), a trustee is not personally liable for an environmental order where the trustee "abandons, disposes of or otherwise
releases any interest in any real property". This appeal does not, however, require us to decide what constitutes abandoning,
disposing of or otherwise releasing real property for the purpose of s. 14.06(4), and I therefore leave the resolution of this
question for another day. Nor does this appeal require us to decide the effects of a successful divestiture under s. 20 of the
BIA. Section 20 of the BIA was not raised or relied upon by GTL as providing it with the authority to walk away from all
responsibility, obligation or liability regarding the Renounced Assets.
88
The dissenting reasons argue that certain other parts of the s. 14.06 scheme make the most sense if s. 14.06(4) limits
estate liability. Other than s. 14.06(2), none of these provisions is in issue in this litigation, and none of them was relied on by
GTL. Regardless, in view of the clear and unambiguous wording of s. 14.06(4), less weight should be given to its statutory
context. This is particularly so given that the proposed alternative interpretation would require the Court to read words such
as "personally" out of the subsection. As has been noted, when the words of a provision are precise and unequivocal, their
ordinary meaning plays a dominant role in the interpretive process (Canada Trustco Mortgage Co. v. R., 2005 SCC 54, [2005] 2
S.C.R. 601 (S.C.C.) , at para. 10). Ultimately, the consequences of a trustee's "disclaimer" are clear — protection from personal
liability, not from estate liability. There is no ambiguity on the face of s. 14.06(4). This Court has no option other than to accede
to the clear intention of Parliament.
89

I turn now to the relationship between s. 14.06(2) and (4).

(b) How Section 14.06(4) Is Distinguishable From Section 14.06(2)
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90
In this case, GTL relied solely on s. 14.06(4) in purporting to "disclaim" the Renounced Assets. However, as I will
explain, GTL is fully protected from personal liability for the environmental liabilities associated with those assets whether it is
understood as having "disclaimed" the Renounced Assets or not. However, it cannot simply "walk away" from the Renounced
Assets in either case.
91 Regardless of whether GTL can access s. 14.06(4) (in other words, regardless of whether it has "disclaimed"), it is already
fully protected from personal liability in respect of environmental matters by s. 14.06(2). Section 14.06(2) protects trustees from
personal liability for "any environmental condition that arose or environmental damage that occurred", unless it is established
that the condition arose or the damage occurred after the trustee's appointment and as a result of their gross negligence or wilful
misconduct. In this case, it is not disputed that the environmental condition or damage leading to the Abandonment Orders arose
or occurred prior to GTL's appointment. Section 14.06(2) provides trustees with protection from personal liability as broad as
that provided by s. 14.06(4). Although, on the face of the provisions, there are two ways in which s. 14.06(4) may appear to
offer broader protection, neither of them withstands closer examination.
92
First, the Regulator submits that the protection offered by s. 14.06(4) should be distinguished from that offered by s.
14.06(2) on the basis that the former is concerned with orders while the latter is concerned with environmental obligations
generally. I agree with the dissenting reasons that a persuasive distinction cannot be drawn between liability for an environmental
condition or environmental damage (purportedly covered by s. 14.06(2)) and liability for failure to comply with an order to
remedy such a condition or such damage (purportedly covered by s. 14.06(4)). As the dissenting reasons note, "[t]his distinction
is entirely artificial" (para. 212). The underlying liability addressed through environmental orders is the liability provided for in
s. 14.06(2): an "environmental condition that arose or environmental damage that occurred". Second, on the face of s. 14.06(4),
no exceptions are carved out for gross negligence or wilful misconduct post-appointment, unlike in s. 14.06(2). However, s.
14.06(4) is expressly made "subject to subsection (2)". I agree with the dissenting reasons that the only possible interpretation
of this proviso is that, where the trustee has caused an environmental condition or environmental damage through its wilful
misconduct or gross negligence, the trustee will still be personally liable, regardless of its reliance on s. 14.06(4).
93 It follows that s. 14.06(4) does not provide trustees with protection from personal liability any broader than the protection
provided by s. 14.06(2). Despite this, in my view, Parliament had good reasons for enacting s. 14.06(4) in 1997. The first was
to make it clear to trustees that they had complete protection from personal liability in respect of environmental conditions and
damage (absent wilful misconduct or gross negligence), especially in situations where they have "disclaimed". The Hansard
evidence shows that one of the impetuses for the 1997 reforms was the desire of trustees for further certainty. The second was
to clarify the effect of a trustee's "disclaimer", on the liability of the bankrupt estate for orders to remedy an environmental
condition or damage. In other words, s. 14.06(4) makes it clear not just that a trustee who "disclaims" real property is exempt
from personal liability under environmental orders applicable to that property, but also that the liability of the bankrupt estate
is unaffected by such "disclaimer".
94
In 1992, Parliament turned its attention to the potential liability of trustees in the environmental context and enacted s.
14.06(2). The provision originally stated that trustees were protected from personal liability for any environmental condition
that arose or any environmental damage that occurred "(a) before [their] appointment ... or (b) after their appointment except
where the condition arose or the damage occurred as a result of their failure to exercise due diligence". The Hansard evidence
demonstrates that trustees were unhappy with the original language of s. 14.06(2). As Mr. Hains explained, they complained
that the due diligence standard was "too vague. No one knows what it does and it may vary from one case to another. With
the vagueness of the standard and what may be required to satisfy it, and with the risk of personal liability, the trustees were
not even interested in investigating how they might exercise due diligence" (Proceedings of the Standing Senate Committee on
Banking, Trade and Commerce, No. 13, 2nd Sess., 35th Parl., November 4, 1996, at pp. 15-16).
95
As a result, Parliament made reforms to the BIA in 1997. These reforms not only changed the standard of protection
offered to trustees by s. 14.06(2) by adopting the current language, but also introduced s. 14.06(4). As is evident from their
shared language, the provisions were intended to work together to clarify a trustee's protection from personal liability for any
environmental condition or damage. Section 14.06(4) provided the certainty that trustees had been seeking in the years prior to
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1997. For the first time, it explicitly linked the concept of "disclaimer" to the scheme protecting trustees from environmental
liability. Whether it is understood as a common law power or as a reference to other statutory provisions, the concept of
"disclaimer" predates s. 14.06(4) itself, as well as the 1992 version of s. 14.06(2). "Disclaimer" is also applicable in other
contexts, such as in relation to executory contracts, as discussed in New Skeena Forest Products Inc. v. Kitwanga Lumber Co.,
2005 BCCA 154, 251 D.L.R. (4th) 328 (B.C. C.A.).
96
Prior to 1997, the effects of a "disclaimer" of real property on environmental liability was unclear. In particular, it was
unclear what effect "disclaimer" might have on the liability of the bankrupt estate, given that environmental legislation imposed
liability based on the achievement of the status of owner, party in control or licensee (see J. Klimek, Insolvency and Environment
Liability (1994), at p. 4-19). By enacting s. 14.06(4), Parliament clarified that the effect of the "disclaimer" of real property was
to limit the personal liability of the trustee for orders to remedy any environmental condition or damage, but not to limit the
liability of the bankrupt estate. Parliament could have merely updated the language of s. 14.06(2) in 1997, but this would have
left the question of "disclaimer" and estate liability unaddressed. Knowledge of the impact of "disclaimer" could be important
to a trustee who is deciding whether to accept a mandate. Section 14.06(4) thus went a considerable way towards resolving the
vagueness of which trustees had complained prior to 1997.
97 A notable aspect of the scheme crafted by Parliament is that s. 14.06(4) applies "[n]otwithstanding anything in any federal
or provincial law". In enacting s. 14.06(4), Parliament specified the effect of the "disclaimer" of real property solely in the
context of environmental orders. The effect of "disclaimer" on liability in other contexts was not addressed. Parliament was
concerned with orders to remedy any environmental condition or damage, where, liability frequently attaches based on the status
of owner, party in control, or licensee. Parliament did not want trustees to think that they could avoid the estate's environmental
liability through the act of "disclaiming". Accordingly, it used specific language indicating that the effect of the "disclaimer" of
real property on orders to remedy an environmental condition or damage is merely that the trustee is not personally liable. It is
possible that the effect of "disclaimer" on the liability of the bankrupt estate might be different in other contexts.
98
Section 14.06(4) thus makes it clear that "disclaimer" by the trustee has no effect on the bankrupt estate's continuing
liability for orders to remedy any environmental condition or damage. The liability of the bankrupt estate is, of course, an issue
with which s. 14.06(2) is absolutely unconcerned. Thus, it can be seen that s. 14.06(4) and s. 14.06(2) are not in fact the same
— they may provide trustees with the same protection from personal liability, but only the former has any relevance to the
question of estate liability. Section 14.06(2) protects trustees without having to be invoked by them — it does not speak to the
results of a trustee's "disclaimer".
99 Where a trustee has "disclaimed" real property, it is not personally liable under an environmental order applicable to that
property, but the bankrupt estate itself remains liable. Of course, the fact that the bankrupt estate remains liable even where a
trustee invokes s. 14.06(4) does not necessarily mean that the trustee must comply with environmental obligations in priority to
all other claims. The priority of an environmental claim depends on the proper application of the Abitibi test, as I will discuss
below.
100
Accordingly, regardless of whether GTL is properly understood as having "disclaimed", the result is the same. Given
that the environmental condition or damage arose or occurred prior to GTL's appointment, it is fully protected from personal
liability by s. 14.06(2). However, "disclaimer" does not empower a trustee to simply walk away from the "disclaimed" assets
when the bankrupt estate has been ordered to remedy any environmental condition or damage. The environmental liability of
the bankrupt estate remains unaffected.
101
I offer the following brief comment on the balance of the s. 14.06 scheme, although, as mentioned, none of those
provision is actually in issue before this Court. The dissenting reasons argue that interpreting s. 14.06(4) as being concerned
solely with the personal liability of trustees creates interpretive issues with the balance of the s. 14.06 scheme. In my view, this
is not a reason to ignore the plain meaning of s. 14.06(4). No principle of statutory interpretation requires that the plain meaning
of a provision be contorted to make its scheme more coherent. This Court has been tasked with interpreting s. 14.06(4), and,
in my view, the wording of s. 14.06(4) admits of only one interpretation.
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(2) There Is No Operational Conflict or Frustration of Purpose Between Section 14.06(2) and Section 14.06(4) of the BIA and
the Alberta Regulatory Scheme
102 The operational conflicts between the BIA and the Alberta legislation alleged by GTL arise from its status as a "licensee"
under the OGCA and the Pipeline Act. As I have just demonstrated, s. 14.06(4) does not empower a trustee to walk away from
all responsibilities, obligations and liabilities with respect to "disclaimed" assets. Rather, it clarifies a trustee's protection from
environmental personal liability and makes it clear that a trustee's "disclaimer" does not affect the environmental liability of the
bankrupt estate. Regardless of whether GTL effectively "disclaimed" the Renounced Assets, it cannot walk away from them.
In light of the proper interpretation of s. 14.06(4), no operational conflict is caused by the fact that, under Alberta law, GTL, as
a "licensee", remains responsible for abandoning the Renounced Assets utilizing the remaining assets of the Redwater estate.
Likewise, no operational conflict is caused by the fact that the end-of-life liabilities associated with the Renounced Assets
continue to be included in the calculation of Redwater's LMR.
103
Thus, regardless of whether it has effectively "disclaimed", s. 14.06(2) fully protects GTL from personal liability in
respect of environmental matters affecting the Redwater estate. GTL notes that, on the face of the OGCA and the Pipeline Act,
there is nothing specifically preventing the Regulator from holding it personally liable as a "licensee" for the costs of carrying out
the Abandonment Orders. GTL submits that the mere possibility that it may be held personally liable for abandonment under the
Alberta legislation creates an operational conflict with the protection from personal liability provided by s. 14.06(2) of the BIA.
104 There is no possibility of trustees facing personal liability for reclamation or remediation — they are specifically protected
from such liability by the EPEA, absent wilful misconduct or gross negligence. GTL is correct that its potential personal liability
for abandonment as a "licensee" is not similarly capped at estate assets under the OGCA and the Pipeline Act. The Regulator
submits that "[w]hile the definition of a licensee does not explicitly provide that the receiver's liability is limited to assets in
the insolvency estate, such federal requirements are obviously read in to the provision and [are] explicitly included in other
legislation administered by the [Regulator], namely the [EPEA]" (A.F., at para. 104 (footnote omitted)). For its part, GTL says
that it is no answer that the Regulator's practice is to impose liability only up to the value of the estate because, as ATB argues,
without a specific statutory provision, "[p]ractices can change without notice" (ATB's factum, at para. 106).
105
I reject the proposition that the inclusion of trustees in the definition of "licensee" in the OGCA and the Pipeline Act
should be rendered inoperative by the mere theoretical possibility of a conflict with s. 14.06(2). Such an outcome would be
inconsistent with the principle of restraint which underlies paramountcy, as well as with the principles of cooperative federalism.
The inclusion of trustees in the definition of "licensee" is an important part of the Alberta regulatory regime. It confers on them
the privilege of operating the licensed assets of bankrupts while also ensuring that insolvency professionals are regulated during
the lengthy periods of time when they manage oil and gas assets.
106
Importantly, the situation in this case is completely different from the one before the Court in Moloney . In that case,
Gascon J. rejected the argument that there was no operational conflict because the bankrupt could voluntarily pay a provincial
debt post discharge or could choose not to drive. He noted that "the test for operational conflict cannot be limited to asking
whether the respondent can comply with both laws by renouncing the protection afforded to him or her under the federal law
or the privilege he or she is otherwise entitled to under the provincial law" (para. 60). In the instant case, GTL retains both the
protection afforded to it under the federal law (no personal liability) and the privilege to which it is entitled under the provincial
law (ability to operate the bankrupt's assets in a regulated industry). GTL is not being asked to forego doing anything or to
voluntarily pay anything. Nor is it urged that the Regulator could avoid conflict by declining to apply the impugned law during
bankruptcy, as in Moloney , at para. 69. This is not a situation in which the Regulator might decline to apply the provincial law,
but a situation in which the provincial law can be — and has been — applied during bankruptcy without conflict.
107 According to the evidence in this case, the OGCA and the Pipeline Act have included trustees in the definition of "licensee"
for 20 years now, and, in that time, the Regulator has never attempted to hold a trustee personally liable. The Regulator does not
look beyond the assets remaining in the bankrupt estate in seeking compliance with the bankrupt's environmental obligations.
If the Regulator were to attempt to hold GTL personally liable under the Abandonment Orders, this would create an operational
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conflict between the OGCA and the Pipeline Act, and s. 14.06(2) of the BIA, rendering the former two Acts inoperative to the
extent of the conflict. As it stands, however, GTL can both be protected from personal liability by s. 14.06(2) and comply with
the Alberta regime in administering the Redwater estate as a "licensee".
108 The suggestion, in the dissenting reasons, that the Regulator is seeking to hold GTL personally liable is untrue. No one
disputes that significant value remains in the Redwater estate. Although the Regulator's entitlement is, of course, dependent on
the priorities established by the BIA, the history of this regulatory system demonstrates that there are ways for the Regulator
to access that value without holding GTL personally liable. It is not this Court's role to mandate a particular mechanism for
the Regulator to achieve that end. Even if this was not the case, the fact that Redwater's assets have already been sold and are
currently being held in trust means that personal liability is no longer a concern. There is no operational conflict.
109 I turn now to frustration of purpose. The chambers judge identified a number of purposes of s. 14.06 in his reasons. GTL
relies on three of them, namely: "limit[ing] the liability of insolvency professionals, so that they will accept mandates despite
environmental issues"; "reduc[ing] the number of abandoned sites in the country"; and "permit[ing] receivers and trustees to
make rational economic assessments of the costs of remedying environmental conditions, and giv[ing] receivers and trustees the
discretion to determine whether to comply with orders to remediate property affected by these conditions" (chambers judge's
reasons, at paras. 128-29).
110
The burden is on GTL to establish the specific purposes of s. 14.06(2) and s. 14.06(4) if it wishes to demonstrate a
conflict. This has been described as a "high" burden, requiring "[c]lear proof of purpose" (Lemare, at para. 26). In my view,
based on the plain wording of s. 14.06(2) and s. 14.06(4) (a "trustee is not personally liable") and the Hansard evidence, it is
evident that the purpose of these provisions is to protect trustees from personal liability in respect of environmental matters
affecting the estates they are administering.
111
This purpose is not frustrated by the inclusion of trustees in the definition of "licensee" in the OGCA and the Pipeline
Act. The Regulator's position is that it would never attempt to hold a trustee personally liable. Trustees have been considered
licensees under these Acts for over 20 years, and they have yet to face the scourge of personal liability. To find an essential part
of Alberta's regulatory regime inoperative based on the theoretical possibility of frustration of purpose would be inconsistent
with the principles of paramountcy and cooperative federalism. To date, Alberta's regulatory regime has functioned as intended
without frustrating the purpose of s. 14.06(2) or s. 14.06(4) of the BIA.
112
In arguing that s. 14.06 has the broader goals of reducing the number of abandoned sites (in the non-technical sense of
"abandoned") and encouraging trustees to accept mandates, GTL relies on what it calls "the available extrinsic evidence and the
actual words and structure of that section" (GTL's factum, at para. 91). In my view, the arguments it advances are insufficient for
GTL to meet its high burden and demonstrate that the purpose of s. 14.06(2) and s. 14.06(4) should be defined as including these
broader objectives. Reducing the number of unaddressed sites and encouraging trustees to accept mandates may be positive
side effects of s. 14.06(2) and s. 14.06(4), but it is a stretch to see them as the purpose of the provisions. Like the provision at
issue in Lemare, it is more plausible that they serve a "simple and narrow purpose" (para. 45).
113
Regardless, even if it is assumed that such broader goals are part of the purpose of s. 14.06(2) and s. 14.06(4), the
evidence does not show that they are frustrated by the inclusion of trustees in the statutory definition of "licensee". Relying
on statements made by GTL in the Second Report, ATB asserts that, if trustees continue to be considered licensees and if
environmental claims continue to be binding on estates, then, in situations akin to that of the Redwater insolvency, trustees will
refuse to accept appointments. The fact that, prior to this litigation, it had been settled in Alberta since at least Northern Badger
that certain ongoing environmental obligations in the oil and gas industry continue to be binding on bankrupt estates must be
weighed against this bald allegation. It was also well established that the Regulator would never attempt to hold insolvency
professionals personally liable for such obligations. As noted by the Canadian Association of Petroleum Producers, there is
nothing to suggest that this well-established state of affairs has led insolvency professionals to refuse to accept appointments
or has increased the number of orphaned sites. There is no reason why the Regulator and trustees cannot continue to work
together collaboratively, as they have for many years, to ensure that end-of-life obligations are satisfied, while at same time
maximizing recovery for creditors.
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(3) Conclusion on Section 14.06 of the BIA
114
There is no conflict between the Alberta legislation and s. 14.06 of the BIA that makes the definition of "licensee"
in the former inapplicable insofar as it includes GTL. GTL continues to have the responsibilities and duties of a "licensee"
to the extent that assets remain in the Redwater estate. Nonetheless, GTL submits that, even if it cannot walk away from the
Renounced Assets by invoking s. 14.06(4), the environmental obligations associated with those assets are unsecured claims of
the Regulator for the purposes of the BIA. GTL says that the order of priorities in the BIA requires it to satisfy the claims of
Redwater's secured creditors before the Regulator's claims, which rank equally with the claims of other unsecured creditors.
According to GTL, the Regulator's attempts to use its statutory powers to prioritize its environmental claims conflict with the
BIA. I will now consider this alleged conflict, which turns on the Abitibi test.
C. The Abitibi Test: Is the Regulator Asserting Claims Provable in Bankruptcy?
115 The equitable distribution of the bankrupt's assets is one of the purposes of the BIA. It is achieved through the collective
proceeding model. Creditors of the bankrupt wishing to enforce a claim provable in bankruptcy must participate in the collective
proceeding. Their claims will ultimately have the priority assigned to them by the BIA. This ensures that the bankrupt's assets
are distributed fairly. This model avoids inefficiency and chaos, thus maximizing global recovery for all creditors. For the
collective proceeding model to be viable, creditors with provable claims must not be allowed to enforce them outside the
collective proceeding.
116
It is well established that a provincial law will be rendered inoperative in the context of bankruptcy where the effect
of the law is to conflict with, reorder or alter the priorities established by the BIA. Both Martin J.A. and the chambers judge
dealt with the altering of bankruptcy priorities under the frustration of purpose branch of paramountcy. In my view, it could
also be plausibly advanced that a provincial law that has the effect of reordering bankruptcy priorities is in operational conflict
with the BIA — such was the conclusion in Husky Oil , at para. 87. For the purposes of this appeal, there is no need to decide
which would be the appropriate branch of the paramountcy analysis. Under either branch, the Alberta legislation authorizing
the Regulator's use of its disputed powers will be inoperative to the extent that the use of these powers during bankruptcy alters
or reorders the priorities established by the BIA.
117
GTL says that this is precisely the effect of the obligations imposed on the Redwater estate by the Regulator through
the use of its statutory powers, even if it cannot walk away from the Renounced Assets by invoking s. 14.06(4). Parliament has
assigned a particular rank to environmental claims that are provable in bankruptcy. It is accepted that the limited super priority
for environmental claims created by s. 14.06(7) of the BIA does not apply here, and accordingly, says GTL, the Regulator
is an ordinary creditor as regards its environmental claims — in other words, neither a secured nor a preferred creditor. The
Regulator's environmental claims are thus to be paid rateably with those of Redwater's other ordinary creditors under s. 141
of the BIA. GTL argues that, to comply with the Abandonment Orders or LMR requirements, the Redwater estate will have to
expend funds prior to distributing its assets to the secured creditors, and that this amounts to the Regulator using its statutory
powers to create for itself a priority in bankruptcy to which it is not entitled.
118
However, only claims provable in bankruptcy must be asserted within the single proceeding. Other claims are not
stayed upon bankruptcy and continue to be binding on the estate. In Abitibi, this Court clearly stated that not all environmental
obligations enforced by a regulator will be claims provable in bankruptcy. As a matter of principle, bankruptcy does not amount
to a licence to disregard rules. The Regulator says that it is not asserting any claims provable in the bankruptcy, so the Redwater
estate must comply with its environmental obligations, to the extent that assets are available to do so.
119
The resolution of this issue turns on the proper application of the Abitibi test for determining whether a particular
regulatory obligation amounts to a claim provable in bankruptcy. To reiterate:
First, there must be a debt, a liability or an obligation to a creditor. Second, the debt, liability or obligation must be incurred
before the debtor becomes bankrupt. Third, it must be possible to attach a monetary value to the debt, liability or obligation.
[Emphasis in original; para. 26.]
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120
There is no dispute that in this appeal, the second part of the test is met. Accordingly, I will discuss only the first and
the third parts of the test.
121
In this Court, the Regulator, supported by various interveners, raised two concerns about how the Abitibi test has
been applied, both by the courts below and in general. The first concern is that the "creditor" step of the Abitibi test has been
interpreted too broadly in cases such as the instant appeal and Nortel Networks Corp., Re, 2013 ONCA 599, 368 D.L.R. (4th) 122
(Ont. C.A.) ("Nortel CA"), and that, in effect, this step of the test has become so pro forma as to be practically meaningless. The
second concern has to do with the application of the "monetary value" step of the Abitibi test by the chambers judge and Slatter
J.A. This step is generally called the "sufficient certainty" step, based on the guidance provided in Abitibi. The argument here is
that the courts below went beyond the test established in Abitibi by focusing on whether Redwater's regulatory obligations were
"intrinsically financial". Under Abitibi, the sufficient certainty analysis should have focused on whether the Regulator would
ultimately perform the environmental work and assert a monetary claim for reimbursement.
122
In my view, both concerns raised by the Regulator have merit. As I will demonstrate, Abitibi should not be taken as
standing for the proposition that a regulator is always a creditor when it exercises its statutory enforcement powers against a
debtor. On a proper understanding of the "creditor" step, it is clear that the Regulator acted in the public interest and for the
public good in issuing the Abandonment Orders and enforcing the LMR requirements and that it is, therefore, not a creditor
of Redwater. It is the public, not the Regulator or the General Revenue Fund, that is the beneficiary of those environmental
obligations; the province does not stand to gain financially from them. Although this conclusion is sufficient to resolve this
aspect of the appeal, for the sake of completeness, I will also demonstrate that the chambers judge erred in finding that, on
these facts, there is sufficient certainty that the Regulator will ultimately perform the environmental work and assert a claim
for reimbursement. To conclude, I will briefly comment on why the effects of the end-of-life obligations do not conflict with
the priority scheme in the BIA.
(1) The Regulator Is Not a Creditor of Redwater
123 The Regulator and the supporting interveners are not the first to raise issues with the "creditor" step of the Abitibi test. In
the six years sinceAbitibi was decided, concerns about the "creditor" step and the fact that, as it is commonly understood, it will
seemingly be satisfied in all — or nearly all — cases have also been expressed by academic commentators, such as A. J. Lund,
"Lousy Dentists, Bad Drivers, and Abandoned Oil Wells: A New Approach to Reconciling Provincial Regulatory Regimes
with Federal Insolvency Law", (2017) 80 Sask. L. Rev. 157, at p. 178, and Stewart. This Court has not had an opportunity to
comment on Abitibi since it was decided. However, the interpretation of the "creditor" step adopted by lower courts, including
the majority of the Court of Appeal in this case, has focused on certain comments found at para. 27 of Abitibi, and the "creditor"
step has accordingly been found to be satisfied whenever a regulator exercises its enforcement powers against a debtor (see,
for example, C.A. reasons, at para. 60; Nortel CA, at para. 16).
124
GTL submits that these lower courts have correctly interpreted and applied the "creditor" step. It further submits that,
because of Abitibi, the 1991 Alberta Court of Appeal decision in Northern Badger is of no assistance in analyzing the creditor
issue. Conversely, the Regulator forcefully argues that Abitibi must be understood in the context of its own unique facts and
that it did not overrule Northern Badger. Relying on Northern Badger, the Regulator argues that a regulator exercising a power
to enforce a public duty is not a creditor of the individual or corporation subject to that duty. Like Martin J.A., I agree with
the Regulator on this point. If, as GTL urges and the majority of the Court of Appeal concluded, the "creditor" step is satisfied
whenever a regulator exercises its enforcement powers against a debtor, then it is hard to imagine a situation in which the
"creditor" step would not be satisfied by the actions of an environmental regulator. Stewart was correct to suppose that "[s]urely,
the Court did not intend this result" (p. 189). For the "creditor" step to "have meaning, there must be situations where the other
two steps could be met but the order [or obligation] is still not a provable claim because the regulator is not a creditor of the
bankrupt" (Attorney General of Ontario's factum, at para. 39).
125
Before further explaining my conclusion on this point, I must address a preliminary issue: the fact that the Regulator
conceded in the courts below that it was a creditor. It is well established that concessions of law are not binding on this Court:

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

41

Orphan Well Association v. Grant Thornton Ltd., 2019 SCC 5, 2019 CSC 5, 2019...
2019 SCC 5, 2019 CSC 5, 2019 CarswellAlta 141, 2019 CarswellAlta 142...

see Ocean Port Hotel Ltd. v. British Columbia (General Manager, Liquor Control & Licensing Branch), 2001 SCC 52, [2001]
2 S.C.R. 781 (S.C.C.) , at para. 44; M. v. H., [1999] 2 S.C.R. 3 (S.C.C.) , at para. 45; R. v. Sappier, 2006 SCC 54, [2006] 2
S.C.R. 686 (S.C.C.) , at para. 62. As noted by L'Heureux-Dubé J., in dissent, but not on this point, in R. v. Elshaw, [1991] 3
S.C.R. 24 (S.C.C.) , at para. 48, "the fact that an issue is conceded below means nothing in and of itself". Although concessions
by the parties are often relied upon, it is ultimately for this Court to determine points of law. For several reasons, no fairness
concerns are raised by disregarding the Regulator's concession in this case.
126 First, in a letter to GTL dated May 14, 2015, the Regulator advanced the position that it was "not a creditor of [Redwater]",
but, rather, had a "statutory mandate to regulate the oil and gas industry in Alberta" (GTL's Record, vol. 1, at p. 78). I note that
this was the initial communication between the Regulator and GTL, only two days after the latter's appointment as receiver of
Redwater's property. Second, the issue of whether the Regulator is a creditor was discussed in the parties' factums. Third, during
oral arguments before this Court, the Regulator was questioned about its concession. Counsel made the undisputed point that
higher courts are not bound by such concessions and took the position that, on the correct interpretation of Abitibi, the Regulator
was not a creditor. Fourth, when the Regulator's status as a creditor was raised as an issue before this Court, opposing counsel
did not argue that they would have adduced further evidence on the issue had it been raised in the courts below. Finally, a proper
understanding of the "creditor" step of the Abitibi test is of fundamental importance to the proper functioning of the national
bankruptcy scheme and of provincial environmental schemes throughout Canada. I conclude that this case is one in which it is
appropriate to disregard the Regulator's concession in the courts below.
127
Returning to the analysis, I note that the unique factual matrix ofAbitibi must be kept in mind. In that
case, Newfoundland and Labrador expropriated most of AbitibiBowater's property in the province without compensation.
Subsequently, AbitibiBowater was granted a stay under the CCAA. It then filed a notice of intent to submit a claim to arbitration
under the North American Free Trade Agreement between the Government of Canada, the Government of the United Mexican
States and the Government of the United States of America, Can. T.S. 1994 No. 2 ("NAFTA"), for losses resulting from the
expropriation. In response, Newfoundland's Minister of Environment and Conservation ordered AbitibiBowater to remediate
five sites pursuant to the Environmental Protection Act, S.N.L. 2002, c. E-14.2. Three of the five sites had been expropriated
by Newfoundland and Labrador. The evidence led to the conclusion that "the Province never truly intended that Abitibi was to
perform the remediation work", but instead sought a claim that could be used as an offset in connection with AbitibiBowater's
NAFTA claim (Abitibi, at para. 54). In other words, the Province sought a financial benefit from the remediation orders.
128 In this appeal, it is not disputed that, in seeking to enforce Redwater's end-of-life obligations, the Regulator is acting in a
bona fide regulatory capacity and does not stand to benefit financially. The Regulator's ultimate goal is to have the environmental
work actually performed, for the benefit of third-party landowners and the public at large. There is no colourable attempt by
the Regulator to recover a debt, nor is there an ulterior motive on its part, as there was inAbitibi. The distinction between the
facts of this appeal and those ofAbitibi becomes even clearer when one examines the comprehensive reasons of the chambers
judge in Abitibi. The crux of the findings of Gascon J. (as he then was) is found at paras. 173-76:
... the Province stands as the direct beneficiary, from a monetary standpoint, of Abitibi's compliance with the EPA Orders.
In other words, the execution in nature of the EPA Orders would result in a definite credit to the Province's own "balance
sheet". Abitibi's liability in that regard is an asset for the Province itself.
With all due respect, this is not regulatory in nature; it is rather purely financial in reality. This is, in fact, closer to a debtorcreditor relationship than anything else.
This is quite far from the situation of the detached regulator or public enforcer issuing order for the public good. Here,
the Province itself derives the direct pecuniary benefit from the required compliance of Abitibi to the EPA Orders. The
Province stands to directly gain in the outcome. None of the cases submitted by the Province bear any similarity to the
fact pattern in the present proceedings.
From this perspective, it is the hat of a creditor that best fits the Province, not that of a disinterested regulator.
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(AbitibiBowater inc., Re, 2010 QCCS 1261, 68 C.B.R. (5th) 1 (C.S. Que.))
129 This Court recognized in Abitibi that the Province "easily satisfied" the creditor requirement (para 49). It was therefore
not necessary to consider at any length how the "creditor" step should be understood or how it would apply in other factual
situations. However, even at para. 27 of Abitibi, the paragraph relied on by the majority of the Court of Appeal, Deschamps J.
made a point of noting that "[m]ost environmental regulatory bodies can be creditors in respect of monetary or non-monetary
obligations imposed by the relevant statutes" (emphasis added). The interpretation of the "creditor" step adopted by the majority
of the Court of Appeal and urged upon this Court by GTL leaves no room for a regulator that enforces obligations not to be
a creditor, though this possibility was clearly contemplated by para. 27 ofAbitibi. As noted above, GTL's interpretation leaves
the "creditor" step with no independent work to perform.
130
Northern Badger established that a regulator enforcing a public duty by way of non-monetary order is not a creditor.
I reject the claim in the dissenting reasons thatNorthern Badger should be interpreted differently. First, I note that whether the
Regulator has a contingent claim is relevant to the sufficient certainty test, which presupposes that the Regulator is a creditor. I
cannot accept the proposition in the dissenting reasons that Northern Badger was concerned with what would become the third
prong of the Abitibi test. In Northern Badger, Laycraft C.J.A. accepted that abandonment was a liability and identified the issue
as "whether that liability is to the Board so that it is the Board which is the creditor" (para. 32). Second, the underlying scenario
here with regards to Redwater's end-of-life obligations is exactly the same as in Northern Badger — a regulator is ordering
an entity to comply with its legal obligations in furtherance of the public good. This reasoning from Northern Badger was
subsequently adopted in cases such as Strathcona (County) v. Fantasy Construction Ltd. Estate (Trustee of), 2005 ABQB 794,
261 D.L.R. (4th) 221 (Alta. Q.B.), at paras. 23-25, and Lamford Forest Products Ltd., Re (1991), 86 D.L.R. (4th) 534 (B.C. S.C.).
131 I cannot agree with the suggestion by the majority of the Court of Appeal in this case that Northern Badger "is of limited
assistance" in the application of the Abitibi test (para. 63). Rather, I agree with Martin J.A. that Abitibi did not overturn the
reasoning in Northern Badger, but instead "emphasized the need to consider the substance of provincial regulation in assessing
whether it creates a claim provable in bankruptcy" (para. 164). As Martin J.A. noted, even following Abitibi, the law continues
to be that "public obligations are not provable claims that can be counted or compromised in the bankruptcy" (para. 174).Abitibi
clarified the scope of Northern Badger by confirming that a regulator's environmental claims will be provable claims under
certain circumstances. It does not stand for the proposition that a regulator exercising its enforcement powers is always a
creditor. The reasoning in Northern Badger was simply not applicable on the facts of Abitibi, given the actions of the Province
as outlined above.
132 In Abitibi, Deschamps J. noted that insolvency legislation had evolved in the years since Northern Badger. That legislative
evolution did not, however, change the meaning to be ascribed to the term "creditor". In this regard, I agree with the conclusion
in Strathcona (County) v. Fantasy Construction Ltd. Estate (Trustee of), 2005 ABQB 559, 256 D.L.R. (4th) 536 (Alta. Q.B.), that
the amendments to the BIA dealing with environmental matters in the years following Northern Badger cannot be interpreted
as having overturned the reasoning in that case. As should be clear from the earlier discussion of s. 14.06, the amendments to
the BIA do not speak to when a regulator enforcing an environmental claim is a creditor.
133
The conclusion that the reasoning in Northern Badger continues to be relevant since Abitibi and the amendments
to insolvency legislation also finds support in the writings of academic commentators. Stewart's position is that, whileAbitibi
discussedNorthern Badger, it did not overturn it. He urges this Court to clarify that there remains "a distinction between a
regulatory body that is a creditor because it is enforcing a debt, and a regulatory body that is not a creditor because it is enforcing
the law" (p. 221). Similarly, Lund argues that a court should "consider the importance of the public interests protected by the
regulatory obligation when deciding whether the debtor owes a debt, liability or obligation to a creditor" (p. 178).
134
For the foregoing reasons, Abitibi cannot be understood as having changed the law as summarized by Laycraft C.J.A.
I adopt his comments at para. 33 of Northern Badger:
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The statutory provisions requiring the abandonment of oil and gas wells are part of the general law of Alberta, binding every
citizen of the province. All who become licensees of oil and gas wells are bound by them. Similar statutory obligations
bind citizens in many other areas of modern life ... But the obligation of the citizen is not to the peace officer, or public
authority which enforces the law. The duty is owed as a public duty by all the citizens of the community to their fellow
citizens. When the citizen subject to the order complies, the result is not the recovery of money by the peace officer or
public authority, or of a judgment for money, nor is that the object of the whole process. Rather, it is simply the enforcement
of the general law. The enforcing authority does not become a "creditor" of the citizen on whom the duty is imposed.
135 Based on the analysis in Northern Badger, it is clear that the Regulator is not a creditor of the Redwater estate. The endof-life obligations the Regulator seeks to enforce against Redwater are public duties. Neither the Regulator nor the Government
of Alberta stands to benefit financially from the enforcement of these obligations. These public duties are owed, not to a creditor,
but, rather, to fellow citizens, and are therefore outside the scope of "provable claims". I do not intend to suggest, however,
that a regulator will be a creditor only where it acts exactly as the province did inAbitibi. There may very well be situations in
which a regulator's actions fall somewhere between those in Abitibi and those in the instant case. Notably, unlike some previous
cases, the Regulator has performed no environmental work itself. I leave such situations to be addressed in future cases in which
there are full factual records. Here, it is clear that the Regulator is seeking to enforce Redwater's public duties, whether by
issuing the Abandonment Orders or by maintaining the LMR requirements. The Regulator is not a creditor within the meaning
of the Abitibi test.
136 I reject the suggestion that the foregoing analysis somehow overrules the first prong of the Abitibi test. The facts in Abitibi
were not comparable to the facts of this appeal. Although this Court discussedNorthern Badger in Abitibi, it merely referenced
the subsequent amendments to the BIA, and did not overturn the earlier decision. The Court was clear that the ultimate outcome
"must be grounded in the facts of each case" (para. 48). The dissenting reasons claim that, given the foregoing analysis, it will
be nearly impossible to find that regulators are ever creditors. Abitibi itself shows this not to be the case. Furthermore, as I
have said, there may well be cases that fall between Abitibi and the present case. However, if Abitibi is read as requiring only a
determination of whether the regulator has exercised an enforcement power, it will in fact be impossible for a regulator not to be
a creditor. The dissenting reasons do not seriously deny this, merely suggesting that regulators can publish guidelines or issue
licences. The Regulator does both, yet, under the approach taken in the dissenting reasons, it is powerless to take any practical
steps in the public interest regarding its guidelines or licences without qualifying as a creditor. As I have explained,Abitibi
clearly contemplates a place for regulators who are not creditors.
137 Strictly speaking, this is sufficient to dispose of this aspect of the appeal. However, additional guidance on the sufficient
certainty analysis may prove helpful in future cases. Accordingly, I turn now to a discussion of the "sufficient certainty" step
and of the reasons why the Abandonment Orders and the LMR conditions both fail on this step of the Abitibi test.
(2) There Is No Sufficient Certainty that the Regulator Will Perform the Environmental Work and Advance a Claim for
Reimbursement
138
The "sufficient certainty" test articulated in paras. 30 and 36 inAbitibi essentially does no more than reorganize and
restate the requirements of the relevant provisions of the BIA. Section 121(2) provides that contingent claims may be provable
claims. In other words, contingent debts or liabilities owed by a bankrupt to a creditor may be, but are not necessarily, provable
claims. Section 135(1.1) provides for the valuation of such a claim. A contingent claim must be capable of valuation under s.
135(1.1) — it cannot be too remote or speculative — in order to be a provable claim under s. 121(2).
139 Before the third step of the Abitibi test can even be reached, a regulator must already have been shown to be a creditor. I
have concluded that, on the facts of this case, the Regulator is not a creditor of Redwater. However, for the purpose of explaining
how I differ from the chambers judge on the "sufficient certainty" analysis, I will proceed as if the Regulator were, in fact,
a creditor of Redwater in respect of the Abandonment Orders and LMR requirements. These end-of-life obligations do not
directly require Redwater to make a payment to the Regulator. Rather, they are obligations requiring Redwater to do something.
As discussed in Abitibi, if the Regulator were in fact a creditor, end-of-life obligations would be its contingent claims.
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140
What a court must determine is whether there are sufficient facts indicating the existence of an environmental duty
that will ripen into a financial liability owed to a regulator. In determining whether a non-monetary regulatory obligation of a
bankrupt is too remote or too speculative to be included in the bankruptcy proceeding, the court must apply the general rules
that apply to future or contingent claims. It must be sufficiently certain that the contingency will come to pass — in other words,
that the regulator will enforce the obligation by performing the environmental work and seeking reimbursement.
141 I will now discuss the Abandonment Orders and the LMR requirements in turn and demonstrate how they fail to satisfy
the "sufficient certainty" step of the Abitibi test.
(a) The Abandonment Orders
142
The Regulator has issued orders under the OGCA and the Pipeline Act requiring Redwater to abandon the Renounced
Assets. Even if the Regulator were a creditor of Redwater, the Abandonment Orders would still have to be capable of valuation
in order to be included in the bankruptcy process. In my view, it is not established either by the chambers judge's factual findings
or by the evidence that it is sufficiently certain that the Regulator will perform the abandonments and advance a claim for
reimbursement. The claim is too remote and speculative to be included in the bankruptcy process.
143 The chambers judge acknowledged that it was "unclear" whether the Regulator would perform the abandonments itself or
would deem the wells subject to the Abandonment Orders to be orphans (para. 173). He stated that, in the latter case, the OWA
would probably carry out the abandonments, although it was not clear when they would be completed. Indeed, the chambers
judge acknowledged that, given the OWA's resources, it could take as long as 10 years for it to get around to performing the
required environmental work on the Redwater property. He nonetheless concluded that — even though the "sufficient certainty"
step was not satisfied in a "technical sense" — the situation met what had been intended inAbitibi. That conclusion was at least
partly based on his finding that the Abandonment Orders were "intrinsically financial" (para. 173).
144
In my view, the chambers judge did not make a finding of fact that the Regulator would carry out the abandonments
itself. As noted, he acknowledged that it was "unclear" whether the Regulator would perform the abandonments. This can hardly
be deemed a finding of fact deserving of deference. In my view, considered as a whole, the evidence in this case leads to the
conclusion that the Regulator will not abandon the Renounced Assets itself.
145 The Regulator is not in the business of performing abandonments. It has no statutory duty to do so. Abandonment is instead
an obligation of the licensee. The evidence of the Regulator's affiant was that the Regulator very rarely abandons properties
on behalf of licensees and virtually never does so where the licensee is in receivership or bankruptcy. The affiant stated that
the Regulator had no intention of abandoning Redwater's licensed assets. As noted by the chambers judge, it is true that, in its
letter to GTL dated July 15, 2015, the Regulator threatened to perform the abandonments itself, but the Regulator subsequently
took no steps to follow up on that threat. Even if this letter should be accorded any weight, the contradiction between it and the
Regulator's subsequent affidavits at the very least makes it difficult to say with anything approaching sufficient certainty that
the Regulator intends to carry out the abandonments. These facts distinguish this case from Abitibi, in which the restructuring
judge's findings were based on the premise that the province would most likely perform the remediation work itself.
146
Below, I will explain why the OWA's involvement is insufficient to satisfy the "sufficient certainty" test. First, I note
that any reliance the chambers judge placed on the intrinsically financial nature of the Abandonment Orders was an error. In
this regard, I am in complete agreement with Martin J.A. Considering whether an order is intrinsically financial is an erroneous
interpretation of the third step of the Abitibi test. It is too broad and would result in a provable claim being found even where
the existence of a monetary claim in bankruptcy is merely speculative. Thus, in Nortel CA, Juriansz J.A. rightly rejected the
argument that the Abitibi test did not require a determination that the regulator would perform the environmental work and
claim reimbursement, and that it was sufficient for there to be an environmental order requiring an expenditure of funds by the
bankrupt estate. He held the following, at paras. 31-32:
As I read it, the Supreme Court's decision is clear: ongoing environmental remediation obligations may be reduced to
monetary claims that can be compromised in CCAA proceedings only where the province has performed the remediation
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work and advances a claim for reimbursement, or where the obligation may be considered a contingent or future claim
because it is "sufficiently certain" that the province will do the work and then seek reimbursement.
The respondents' approach is not only inconsistent with AbitibiBowater Inc., Re, it is too broad. It would result in virtually
all regulatory environmental orders being found to be provable claims. As Deschamps J. observed, a company may engage
in activities that carry risks. When those risks materialize, the costs are borne by those who hold a stake in the company.
A risk that results in an environmental obligation becomes subject to the insolvency process only when it is in substance
monetary and is in substance a provable claim.
147
As the chambers judge correctly acknowledged, the fact that the Regulator would not conduct the abandonments itself
does not mean that it would wash its hands of the Renounced Assets. Rather, if necessary, it would designate them as orphans
pursuant to the OGCA and leave them for the OWA. I am not suggesting that a regulator can strategically avoid the "sufficient
certainty" test simply by delegating environmental work to an arm's length organization. I would not decide, as the Regulator
urges, that the Abitibi test always requires that the environmental work be performed by the regulator itself. However, the OWA's
true nature must be emphasized. There are strong grounds to conclude that, given the particular features of this regulatory
context, the OWA is not the regulator.
148
The creation of the OWA was not an attempt by the Regulator to avoid the BIA order of priorities in bankruptcy. It is a
non-profit organization with its own mandate and independent board of directors, and it operates as a financially independent
entity pursuant to legally delegated authority. Although the OWA's board includes a representative of the Regulator and a
representative of Alberta Environment and Parks, its independence is not in question. The OWA's 2014-2015 annual report
indicates that five out of six voting directors represent industry. The OWA uses a risk assessment tool to prioritize when and
how it will perform environmental work on the many hundreds of orphans in Alberta. There is no suggestion that the Regulator
has any say in the order in which the OWA chooses to perform environmental work. The 2014-2015 annual report also states
that, since 1992, 87 percent of the money collected and invested to fund OWA activities has been provided by industry via
the orphan levy. The Regulator, at para. 99 of its factum, hints obliquely that additional provincial or federal funding may be
forthcoming in the future, but even if it materializes, it will be almost entirely in the form of loans. I cannot accept the suggestion
in the dissenting reasons that the Regulator and the OWA are "inextricably intertwined" (para. 273).
149
Even assuming that the OWA's abandonment of Redwater's licensed assets could satisfy the "sufficient certainty" test,
I agree with Martin J.A. that it is difficult to conclude that there is sufficient certainty that the OWA will in fact perform the
abandonments. I also agree with her view that there is no certainty that a claim for reimbursement will be advanced should the
OWA ultimately abandon the assets.
150
The dissenting reasons suggest that the facts of this appeal are more akin to those of Northstar Aerospace Inc., Re,
2013 ONCA 600, 8 C.B.R. (6th) 154 (Ont. C.A.), than to those of Nortel CA, arguing that the "sufficient certainty" test is
satisfied because, as in Northstar, there is no purchaser to take on Redwater's assets and the debtor itself is insolvent, so only
the OWA can perform the work. In my view, Northstar is easily distinguishable. In that case, the bankrupt had been voluntarily
carrying out remediation prior to its bankruptcy. After it made its assignment into bankruptcy, the Ministry of the Environment
("MOE") took over the remediation activities itself, purporting to do so on a without prejudice basis. Jurianz J.A. found that
the fact that the MOE had already undertaken remediation activities made it sufficiently certain that it would do so. As I will
now demonstrate, the facts here are very different.
151
At the beginning of this litigation, the OWA estimated that it would take 10 to 12 years to get through the backlog
of orphans. By 2015, that backlog was increasing rapidly, and it may well have continued to increase at the same or an even
greater speed in the intervening years, as submitted by the Regulator. If anything, this suggests the possibility of an even larger
backlog. There is no indication that the Renounced Assets would have a particularly high priority in the backlog. Even if the
potential additional funding materializes, the Regulator submits that it will be a generation or more before the OWA can address
its existing inventory of orphans.
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152
The dissenting reasons rely on the chambers judge's conclusion that the OWA would "probably" perform the
abandonments eventually, while downplaying the fact that he also concluded that this would not "necessarily [occur] within a
definite timeframe" (paras. 261 and 278, citing the chambers judge's reasons, at para. 173). Given the most conservative timeline
— the 10 years discussed by the chambers judge — it is difficult to predict anything occurring with sufficient certainty. Much
could change within the next decade, both in terms of government policy and in terms of the willingness of those in the Alberta
oil and gas industry to discharge environmental liabilities. This is not at all the same situation as in Northstar, in which the
MOE had already commenced environmental work.
153
Perhaps more to the point, this lengthy timeline means that, should it ultimately perform the work, the OWA will not
advance a claim for reimbursement. Advancement of a claim is an element of the test that is just as essential as performance of
the work. The OWA itself has no ability to seek reimbursement of its costs from licensees and, although the costs of abandonment
carried out by a person authorized by the Regulator constitute a debt payable to the Regulator under s. 30(5) of the OGCA,
no evidence has been adduced that the Regulator has exercised its power to recover such costs in comparable cases. There is
a good reason for this: the reality is that, by the time the OWA got around to abandoning any of Redwater's wells, the estate
would be finalized and GTL long since discharged. In sum, the chambers judge erred in failing to consider whether the OWA
can be treated as the regulator and in failing to appreciate that, even if it can, it is not sufficiently certain that the OWA will in
fact perform the abandonments and advance a claim for reimbursement.
154
Accordingly, even if the Regulator had acted as a creditor in issuing the Abandonment Orders, it cannot be said with
sufficient certainty that it would perform the abandonments and advance a claim for reimbursement.
(b) The Conditions for the Transfer of Licences
155
I will deal briefly with the LMR conditions for the transfer of licences. Much of the foregoing analysis with regard to
the Abandonment Orders also applies to these conditions. As noted by Martin J.A., the requirement of regulatory approval for
licence transfers is difficult to compare directly with the remediation orders at issue in Abitibi. However, this Court confirmed
that the Abitibi test applies to a class of regulatory obligations that is broader than "orders" in Moloney , at paras. 54-55. The
LMR conditions are a "non-monetary obligation" for the Redwater estate, since they must be satisfied before the Regulator will
approve the transfer of any of Redwater's licences. However, it is notable that, even apart from the LMR conditions, licences are
far from freely transferrable. The Regulator will not approve the transfer of licences where the transferee is not a licensee under
the OGCA, the Pipeline Act, or both. The Regulator also reserves the right to reject a proposed transfer where it determines that
the transfer is not in the public interest, such as where the transferee has outstanding compliance issues.
156 In a sense, the factors suggesting an absence of sufficient certainty are even stronger for the LMR requirements than for
the Abandonment Orders. There is a debt enforcement scheme under the OGCA and the Pipeline Act in respect of abandonment,
but there is no such scheme for the LMR requirements. The Regulator's refusal to approve licence transfers unless and until the
LMR requirements have been satisfied does not give it a monetary claim against Redwater. It is true that compliance with the
LMR requirements results in a reduction in the value of the bankrupt estate. However, as discussed earlier, not every obligation
that diminishes the value of the bankrupt estate, and therefore the amount available to secured creditors, satisfies the "sufficient
certainty" step. The question is not whether an obligation is intrinsically financial.
157 Compliance with the LMR conditions prior to the transfer of licences reflects the inherent value of the assets held by the
bankrupt estate. Without licences, Redwater's profits à prendre are of limited value at best. All licences held by Redwater were
received by it subject to the end-of-life obligations that would one day arise. These end-of-life obligations form a fundamental
part of the value of the licensed assets, the same as if the associated costs had been paid up front. Having received the benefit
of the Renounced Assets during the productive period of their life cycles, Redwater cannot now avoid the associated liabilities.
This understanding is consistent with Daishowa-Marubeni International Ltd. v. R., 2013 SCC 29, [2013] 2 S.C.R. 336 (S.C.C.) ,
which dealt with the statutory reforestation obligations of holders of forest tenures in Alberta. This Court unanimously held
that the reforestation obligations were "a future cost embedded in the forest tenure that serves to depress the tenure's value at
the time of sale" (para. 29).
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158
The fact that regulatory requirements may cost money does not transform them into debt collection schemes. As noted
by Martin J.A., licensing requirements predate bankruptcy and apply to all licensees regardless of solvency. GTL does not
dispute the fact that Redwater's licences can be transferred only to other licensees nor that the Regulator retains the authority
in appropriate situations to reject proposed transfers due to safety or compliance concerns. There is no difference between such
conditions and the condition that the Regulator will not approve transfers where they would leave the requirement to satisfy endof-life obligations unaddressed. All these regulatory conditions depress the value of the licensed assets. None of them creates
a monetary claim in the Regulator's favour. Licensing requirements continue to exist during bankruptcy, and there is no reason
why GTL cannot comply with them.
(3) Conclusion on the Abitibi test
159
Accordingly, the end-of-life obligations binding on GTL are not claims provable in the Redwater bankruptcy, so they
do not conflict with the general priority scheme in the BIA. This is not a mere matter of form, but of substance. Requiring
Redwater to pay for abandonment before distributing value to creditors does not disrupt the priority scheme of the BIA. In
crafting the priority scheme set out in the BIA, Parliament intended to permit regulators to place a first charge on real property
of a bankrupt affected by an environmental condition or damage in order to fund remediation (see s. 14.06(7)). Thus, the BIA
explicitly contemplates that environmental regulators will extract value from the bankrupt's real property if that property is
affected by an environmental condition or damage. Although the nature of property ownership in the Alberta oil and gas industry
meant that s. 14.06(7) was unavailable to the Regulator, the Abandonment Orders and the LMR replicate s. 14.06(7)'s effect
in this case. Furthermore, it is important to note that Redwater's only substantial assets were affected by an environmental
condition or damage. Accordingly, the Abandonment Orders and LMR requirements did not seek to force Redwater to fulfill
end-of-life obligations with assets unrelated to the environmental condition or damage. In other words, recognizing that the
Abandonment Orders and LMR requirements are not provable claims in this case does not interfere with the aims of the BIA
— rather, it facilitates them.
160
Bankruptcy is not a licence to ignore rules, and insolvency professionals are bound by and must comply with valid
provincial laws during bankruptcy. They must, for example, comply with non-monetary obligations that are binding on the
bankrupt estate, that cannot be reduced to provable claims, and the effects of which do not conflict with the BIA, notwithstanding
the consequences this may have for the bankrupt's secured creditors. The Abandonment Orders and the LMR requirements are
based on valid provincial laws of general application — exactly the kind of valid provincial laws upon which the BIA is built.
As noted in Moloney , the BIA is clear that "the ownership of certain assets and the existence of particular liabilities depend
upon provincial law" (para. 40). End-of-life obligations are imposed by valid provincial laws which define the contours of the
bankrupt estate available for distribution.
161 Finally, as noted earlier, the BIA's general purpose of facilitating financial rehabilitation is not relevant for a corporation
such as Redwater. Corporations with insufficient assets to satisfy their creditors will never be discharged from bankruptcy
because they cannot satisfy all their creditors' claims in full (BIA, s. 169(4)). Thus, no conflict with this purpose is caused by
the conclusion that the end-of-life obligations binding Redwater are not provable claims.
IV. Conclusion
162
There is no conflict between Alberta's regulatory regime and the BIA requiring portions of the former to be rendered
inoperative in the context of bankruptcy. Although GTL remains fully protected from personal liability by federal law, it cannot
walk away from the environmental liabilities of the bankrupt estate by invoking s. 14.06(4). On a proper application of the Abitibi
test, the Redwater estate must comply with ongoing environmental obligations that are not claims provable in bankruptcy.
163 Accordingly, the appeal is allowed. In Alberta Energy Regulator v. Grant Thornton Limited, 2017 ABCA 278, 57 Alta.
L.R. (6th) 37 (Alta. C.A.), Wakeling J.A. declined to stay the precedential effect of the Court of Appeal's decision. As he noted,
the interests of the Regulator itself were already protected. Pursuant to earlier orders of the Alberta courts, GTL had already
sold or renounced all of Redwater's assets, and the sale proceeds were being held in trust. Accordingly, the Regulator's request
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for an order that the proceeds from the sale of Redwater's assets be used to address Redwater's end-of-life obligations is granted.
Additionally, the chambers judge's declarations in paras. 3 and 5 to 16 of his order are set aside.
164
As the successful party in the appeal, the Regulator would normally be entitled to its costs. However, the Regulator
specifically did not seek costs. Accordingly, there will be no order made as to costs.
Côté J. (dissenting) (Moldaver J. concurring):
I. Introduction
165 Redwater Energy Corporation ("Redwater") is a bankrupt oil and gas company. Its estate principally consists of two types
of properties or assets: valuable, producing oil wells and facilities that are still capable of generating revenue; and value-negative,
non-producing assets, including depleted wells that are subject to onerous environmental liabilities. Redwater's receiver and
trustee in bankruptcy, Grant Thornton Limited ("GTL"), purports to have disclaimed ownership of the non-producing assets.
It did so in order to sell the valuable, producing wells separately — unencumbered by the liabilities attached to the disclaimed
properties — and to distribute the proceeds of that sale to the estate's creditors.
166
However, Alberta law does not recognize GTL's disclaimers as enforceable. Shortly after GTL's appointment as
receiver, the Alberta Energy Regulator ("AER") issued "Abandonment Orders" for the disclaimed assets, directing Redwater
and its working interest participants to carry out environmental work on those properties. Specifically, the AER sought to have
GTL "abandon" the non-producing properties, which meant to render the wells environmentally safe according to the AER's
directives. It later notified GTL that it would refuse to approve any sale of Redwater's valuable assets unless GTL did one of
three things: sell the disclaimed properties in a single package with the producing wells and facilities; complete the abandonment
and reclamation work itself; or post security to cover the environmental liabilities associated with the disclaimed properties.
167
The evidence reveals that none of these options is economically viable. The net value of Redwater's 127 licensed
properties is negative, so no rational purchaser would ever agree to buy them as a package. This is precisely why GTL opted
to disclaim the burdensome properties in the first place. As to the remaining options, GTL cannot undertake or guarantee the
abandonment and reclamation work because the environmental liabilities attached to the disclaimed assets exceed the estate's
realizable value — and in any event, GTL could not access the funds necessary to satisfy these commitments until after a sale
of the estate's valuable assets was completed. The effect of the AER's position, then, is to hamper GTL in its administration of
the estate, preventing it from realizing any value for any of Redwater's creditors, including the AER. And the AER's position
effectively leaves the valuable and producing wells in limbo, creating a real risk that they, too, will become "orphans" — assets
that are unable to be sold to another company and are left entirely unrealized.
168
According to Wagner C.J., GTL is without recourse because federal law enables it only to protect itself from personal
liability and because the AER was entitled to assert its environmental liability claims outside of the bankruptcy process. I
disagree on both points. In my view, two aspects of Alberta's regulatory regime conflict with the Bankruptcy and Insolvency
Act, R.S.C. 1985, c. B-3 ("BIA"). This result flows from a proper and accurate understanding of fundamental principles of
constitutional and insolvency law.
169 First, Alberta's statutes regulating the oil and gas industry define the term "licensee" as including receivers and trustees
in bankruptcy. The effect of this definition is that insolvency professionals are subject to the same obligations and liabilities as
Redwater itself — including the obligation to comply with the AER's Abandonment Orders and the risk of personal liability for
failing to do so. The BIA, however, permits a trustee in bankruptcy to disclaim assets encumbered by environmental liabilities.
This power was available to GTL in the circumstances of this case, and GTL validly disclaimed the non-productive assets.
The result is that it is no longer subject to the environmental liabilities associated with those assets. Because Alberta's statutory
regime does not recognize these disclaimers as lawful (by virtue of the fact that receivers and trustees are regulated as licensees,
who cannot disclaim assets), there is an unavoidable operational conflict between federal and provincial law. Alberta's legislation
governing the oil and gas sector should therefore be held inoperative to the extent that it does not recognize the legal effect
of GTL's disclaimers.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

49

Orphan Well Association v. Grant Thornton Ltd., 2019 SCC 5, 2019 CSC 5, 2019...
2019 SCC 5, 2019 CSC 5, 2019 CarswellAlta 141, 2019 CarswellAlta 142...

170
Second, the AER has required that GTL satisfy Redwater's environmental liabilities ahead of the estate's other debts,
which contravenes the BIA's priority scheme. Because the Abandonment Orders are "claims provable in bankruptcy" under the
three-part test outlined by this Court in AbitibiBowater Inc., Re, 2012 SCC 67, [2012] 3 S.C.R. 443 (S.C.C.) — from which this
Court should not depart either explicitly or implicitly — the AER cannot assert those claims outside the bankruptcy process.
To do so would frustrate an essential purpose of the BIA: distributing the estate's value in accordance with the statutory priority
scheme. Nor can the AER achieve the same result indirectly by imposing conditions on the sale of Redwater's valuable assets.
The province's licensing scheme effectively operates as a debt collection mechanism in relation to a bankrupt company: it
prevents GTL from discharging its duties as trustee unless the AER's environmental claims are satisfied. As such, it should be
held inoperative as applied to Redwater under the second prong of the paramountcy test, frustration of purpose.
II. Background
171 Redwater was a publicly traded oil and gas company that operated wells, pipelines and other facilities in central Alberta.
In mid-2014, it suffered a number of financial setbacks following a series of acquisitions and unsuccessful drilling initiatives. As
a result, it became unable to meet its obligations to its largest secured creditor, ATB Financial, which commenced enforcement
proceedings.
172
GTL was appointed as Redwater's receiver on May 12, 2015. Upon its appointment, but before taking possession of
any AER-licensed properties, GTL carried out an analysis of the economic viability and marketability of Redwater's assets.
It determined that only a portion of the company's properties was actually saleable and that it would not be in Redwater's
best interests — or in the interests of its creditors — for GTL, as receiver, to take possession of the non-producing properties.
It therefore informed the AER on July 3, 2015, that it would take possession of only 20 of Redwater's 127 licensed wells
and facilities. On November 2, 2015, shortly after its appointment as trustee, GTL again disclaimed the same non-producing
properties it had previously renounced in its capacity as receiver.
173
According to GTL's assessment, Redwater's valuable assets were worth $4.152 million and would generate significant
value for the estate's creditors if they were sold at auction. On the other hand, the net value of the non-producing properties
was -$4.705 million, reflecting the extensive abandonment and reclamation liabilities owed to the AER. The net value of the
estate as a whole was -$0.553 million. This was why, in GTL's business judgment, a sale of all the estate's assets together was
simply not realistic.
174
The AER responded to GTL's first disclaimer notice by issuing the Abandonment Orders which required Redwater to
carry out environmental work on the non-producing properties that GTL had disclaimed. But the AER's enforcement efforts
were not limited to the debtor's estate itself. In its initial application that spurred this litigation, the AER filed suit against GTL
seeking three principal remedies: (1) a declaration that GTL's disclaimers were void and unenforceable; (2) an order compelling
GTL, in its capacity as receiver, to comply with the Abandonment Orders issued in relation to a portion of Redwater's assets;
and (3) an order compelling GTL to fulfill its obligations as licensee under Alberta's legislation, specifically in relation to the
abandonment, reclamation and remediation of Redwater's licensed properties.
175
The genesis of this litigation, then, was a clear and forceful effort by the AER to require GTL to satisfy Redwater's
environmental obligations. To understand why the AER took that approach, it is important to note that it had provincial law
on its side. Under the Oil and Gas Conservation Act, R.S.A. 2000, c. O-6 ("OGCA") and the Pipeline Act, R.S.A. 2000, c.
P-15 ("PLA"), the term "licensee" is defined to include receivers and trustees in bankruptcy (OGCA, s. 1(1)(cc); PLA, s. 1(1)
(n)). As a result, insolvency professionals become subject to the same regulatory obligations as the insolvent debtor itself by
effectively stepping into its shoes. They can therefore be compelled to carry out abandonment and reclamation work on the
direction of the AER (OGCA, s. 27; PLA, s. 23; Oil and Gas Conservation Rules, Alta. Reg. 151/71 ("OGCA Rules"), s. 3.012);
to reimburse anyone else who does abandonment work (OGCA, ss. 29 and 30; PLA, s. 25); to pay the orphan fund levy for any
of the debtor's assets (OGCA, s. 74); to provide a security deposit, under certain circumstances, at the AER's request (OGCA
Rules, s. 1.100(2)); and to pay a fine for failing to comply with an order made by the AER (OGCA, ss. 108 and 110(1); PLA,
ss. 52(2) and 54(1)). These liabilities are all personal in nature. Other comparable legislation expressly limits the liability of
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insolvency professionals. For example, the Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12, states that
the liability of a receiver or trustee under an environmental protection order "is limited to the value of the assets that the person
is administering", absent "gross negligence or wilful misconduct" (s. 240(3)). Alberta's oil and gas statutory regime, however,
does not include such a clause protecting receivers and trustees. And as the AER's initial application makes clear, the AER
itself viewed these obligations as personal. This was why it sued GTL to compel it, among other things, to comply with its
obligations as a licensee under provincial law.
176
The AER also exercised its enforcement power in another capacity. In addition to issuing the Abandonment Orders,
the AER imposed restrictions and conditions on the sale of Redwater's assets — conditions that effectively required GTL to
satisfy those same obligations before a sale could be approved. Thus, even if GTL defied the AER's request to abandon the nonproducing properties, it would still be unable to discharge its duties as receiver and trustee.
177
Both the chambers judge and the majority of the Court of Appeal found in favour of GTL on each prong of the
paramountcy test, concluding that there is an operational conflict and a frustration of purpose (2016 ABQB 278, 33 Alta. L.R.
(6th) 221 (Alta. Q.B.); 2017 ABCA 124, 50 Alta. L.R. (6th) 1 (Alta. C.A.)). They agreed with GTL and ATB Financial that the
provisions of Alberta's statutory regime permitting the AER to enforce compliance with Redwater's environmental abandonment
and reclamation obligations were constitutionally inoperative during bankruptcy. The AER and the Orphan Well Association
("OWA") then appealed to this Court.
III. Analysis
178 The Constitution Act, 1867, grants the federal government exclusive jurisdiction to regulate matters relating to bankruptcy
and insolvency (s. 91(21)). In the exercise of that jurisdiction, Parliament enacted the BIA, "a complete code governing
bankruptcy" (Alberta (Attorney General) v. Moloney, 2015 SCC 51, [2015] 3 S.C.R. 327 (S.C.C.) , at para. 40; see also Husky
Oil Operations Ltd. v. Minister of National Revenue, [1995] 3 S.C.R. 453 (S.C.C.) , at para. 85). The BIA outlines, among other
things, the powers, duties and functions of receivers and trustees responsible for administering bankrupt or insolvent estates
and the scope of claims that fall within the bankruptcy process (see BIA, ss. 16 to 38 and 121 to 154).
179
Although the operation of the BIA "depends upon the survival of various provincial rights" (Moloney , at para. 40),
this is true only to the extent that "substantive provisions of any [provincial] law or statute relating to property ... are not in
conflict with [the BIA]" (BIA, s. 72(1)). When a conflict arises, the BIA necessarily prevails (Moloney , at paras. 16 and 29;
Saskatchewan (Attorney General) v. Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419 (S.C.C.) , at para. 16). This
reflects the constitutional principle that federal laws are paramount (Canadian Western Bank v. Alberta, 2007 SCC 22, [2007]
2 S.C.R. 3 (S.C.C.) , at para. 32).
180
The respondents in this appeal — GTL and ATB Financial — posit two distinct conflicts between the federal and
provincial legislation. First, they argue that the BIA grants receivers and trustees the power to disclaim any interest in any real
property, even where they are not at risk of personal liability by virtue of their possession of the property. This disclaimer power
enables trustees to renounce valueless and liability-laden property of a bankrupt in pursuit of their primary goal, which is to
maximize global recovery for all creditors. The respondents argue that GTL validly disclaimed the non-producing assets and
therefore cannot be held responsible for carrying out the Abandonment Orders; nor can the AER make any sale of Redwater's
assets conditional on the fulfillment of obligations with respect to the disclaimed properties.
181
Second, they argue that the AER's Abandonment Orders constitute "claims provable in bankruptcy". In their view, it
would undermine the BIA's priority scheme if the AER could assert those claims outside the bankruptcy process — and ahead
of the estate's secured creditors — whether by compelling GTL to carry out those orders or by making the sale of Redwater's
valuable assets conditional on the fulfillment of those obligations.
182
In my view, GTL and ATB Financial have satisfied their burden of demonstrating a genuine inconsistency between
federal and provincial law under both branches of the paramountcy test. In what follows, I first discuss the operational conflict
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that arises between Alberta's regulatory regime and s. 14.06(4) of the BIA. I then turn to the second branch of the paramountcy
analysis, frustration of purpose.
A. Operational Conflict
183
The first branch of the paramountcy test is operational conflict. An operational conflict arises where "it is impossible
to comply with both laws" (Moloney , at para. 18) — "where one enactment says 'yes' and the other says 'no'", or where "the
same citizens are being told to do inconsistent things" (Multiple Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161 (S.C.C.) , at
p. 191; see also Lemare Lake, at para. 18).
184 In essence, an operational conflict analysis is an exercise in statutory interpretation: the Court must ascertain the meaning
of each competing enactment in order to determine whether dual compliance is possible. Although this interpretation exercise
takes place within the guiding confines of cooperative federalism, a concept that allows for some interplay and overlap between
federal and provincial legislation, this Court recently set out the limits to this concept:
[C]ooperative federalism may be used neither to "override nor [to] modify the division of powers itself" (Rogers
Communications Inc. v. Châteauguay (City), [2016 SCC 23, [2016] 1 S.C.R. 467] at para. 39), nor to impose "limits on
the otherwise valid exercise of legislative competence" (Quebec (Attorney General) v. Canada (Attorney General), [2015
SCC 14, [2015] 1 S.C.R. 693] at para. 19; Reference re Securities Act, [2011 SCC 66, [2011] 3 S.C.R. 837] at paras. 61-62).
It cannot, therefore, be used to make ultra vires legislation intra vires. By fostering cooperation between Parliament and
the legislatures within the existing constitutional boundaries, however, cooperative federalism works to support, rather
than supplant, the division of legislative powers (see: Canadian Western Bank v. Alberta, 2007 SCC 22, [2007] 2 S.C.R.
3, at para. 22).
(Reference re Pan-Canadian Securities Regulation, 2018 SCC 48 (S.C.C.), at para. 18)
185 Properly understood, cooperative federalism operates as a straightforward interpretive presumption — one that supports,
rather than supplants, the modern approach to statutory interpretation. This Court recognized as much in Moloney , where
Gascon J. wrote that courts should "favour an interpretation of the federal legislation that allows the concurrent operation of
both laws" on the basis of a presumption "that Parliament intends its laws to co-exist with provincial laws" (Moloney , at para.
27). But where "the proper meaning of the provision" — one that is not limited to "a mere literal reading of the provisions at
issue" — cannot support a harmonious interpretation, it is beyond this Court's power to create harmony where Parliament did
not intend it (Moloney , at para. 23; see also Pan-Canadian Securities Regulation, at para. 18; Lemare Lake, at paras. 78-79,
per Côté J., dissenting, but not on this point).
186
In my view, my colleague places undue reliance on the principle of cooperative federalism to narrow the scope of
federal law and find a harmonious interpretation where no plausible one exists. Courts must be especially careful about using
cooperative federalism to interpret legislative provisions narrowly in a case like this where Parliament expressly envisioned that
the disclaimer right could come into conflict with provincial law. This is evident from the very first line of s. 14.06(4), which
states that the disclaimer power applies "[n]otwithstanding anything in any federal or provincial law". The notion that judicial
restraint should compel a different interpretation is therefore belied by the fact that Parliament considered, acknowledged and
accepted the potential for conflict. To rely on judicial restraint, then, to avoid a conflict between federal and provincial law is
to disregard Parliament's express instruction. Simply put, this is not a case where a drastic power is to be assumed from the
statute; it is one where such a power is clearly provided for. In my view, reliance on cooperative federalism must never result
in an interpretation of s. 14.06(4) that is inconsonant with its language, context and purpose.
187
It is undisputed in this appeal that Alberta law does not recognize GTL's disclaimers of assets licensed by the AER
as enforceable to the extent that they relieve GTL of the obligation to satisfy the environmental liabilities associated with the
assets. As receiver and trustee, GTL steps into Redwater's shoes as a "licensee" under provincial law; and, GTL submits, it can
therefore, without the disclaimers, be held liable for the debtor's abandonment and reclamation obligations in the same manner
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as Redwater itself. The question, then, is whether the BIA permits GTL to disclaim these properties and what legal effect results
from such disclaimer.
188
Section 14.06 of the BIA, reproduced in full in the appendix, outlines a trustee's powers and duties with respect to
environmental liabilities and the disclaimer of property. Specifically, s. 14.06(4) states that the trustee is "not personally liable
for failure to comply" with an order requiring it to "remedy any environmental condition or environmental damage affecting
property involved in a bankruptcy", provided that the trustee "abandons, disposes of or otherwise releases any interest in any
real property... affected by the condition or damage" within the statutory timeframes. The timing of GTL's disclaimers is not
at issue here.
189
My colleague concludes that, regardless of whether GTL could have properly invoked the disclaimer power in this
case, the effect of any such disclaimer would simply be to protect it from personal liability. He states that, in any event, the
exercise of the disclaimer power was unnecessary in this case because GTL was already fully protected from personal liability
through the operation of s. 14.06(2). Further, he argues, because the AER has not sought to hold GTL personally liable, there
is no conflict between federal and provincial law on the facts of this case. With respect, I disagree with this approach to the
language of the BIA, which does not properly account for fundamental principles of constitutional and insolvency law. I will
begin by addressing the proper scope of the disclaimer power provided to trustees, explaining that the actual existence of a risk
of personal liability is not a necessary condition for the exercise of this power and that, while protection from personal liability
is one effect of a valid disclaimer, it is not the only one. In my view, this interpretation makes s. 14.06(4) consistent with the
remainder of the section and is therefore to be preferred. With respect, I do not accept that Parliament intended s. 14.06(4)
simply to protect trustees from the exact same liability that it had already addressed through s. 14.06(2). Subsection (4) must
have a meaningful role to play within Parliament's bankruptcy and insolvency regime; I reject the suggestion that Parliament
crafted a superfluous provision. I will also deal briefly with the AER's argument that the disclaimer power is not available at
all in the context of Alberta's oil and gas statutory regime. In my view, it is available in this context.
(1) The Power to Disclaim Under Section 14.06(4)
190
The "natural meaning which appears when the provision is simply read through" (Canadian Pacific Air Lines Ltd. v.
C.A.L.P.A., [1993] 3 S.C.R. 724 (S.C.C.) , at p. 735) is that s. 14.06(4) assumes and incorporates a pre-existing common law
right to disclaim property in the context of bankruptcy and insolvency (see L. Silverstein, "Rejection of Executory Contracts in
Bankruptcy and Reorganization" (1964), 31 U. Chi. L. Rev. 467, at pp. 468-72; New Skeena Forest Products Inc. v. Kitwanga
Lumber Co., 2005 BCCA 154, 251 D.L.R. (4th) 328 (B.C. C.A.), at paras. 24-31; Thomson Knitting Co., Re, [1925] 2 D.L.R.
1007 (Ont. C.A.), at p. 1008). This right is in keeping with the fundamental objective of court officers in insolvencies: the
maximization of recovery for creditors as a whole by realizing the estate's valuable assets. By allowing trustees to disclaim assets
with substantial liabilities, this power enables them to administer the estate in the most efficient manner and to avoid significant
costs of administration that would reduce creditor recovery. Section 14.06(4) recognizes and supports this foundational principle
of insolvency law.
191
This reading offers the clearest and most obvious explanation for the manner in which the provision is drafted, in
that it plainly describes a result or legal effect of disclaimer: a trustee "is not personally liable for failure to comply" with
an environmental order "if ... the trustee ... abandons, disposes of or otherwise releases any interest in any real property" (s.
14.06(4)). We should interpret s. 14.06(4) as authorizing the act of disclaimer in light of the principle that "[t]he legislator does
not speak in vain" (Bell ExpressVu Ltd. Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 559 (S.C.C.) , at para. 37, citing
Québec (Procureur général) c. Carrières Ste-Thérèse ltée, [1985] 1 S.C.R. 831 (S.C.C.) , at p. 838). If a trustee did not have
the power to disclaim property, and if that power were not recognized and provided for in the statute, a provision describing
the effect of such a disclaimer would serve no purpose.
192
The AER submits that property may be disclaimed only where it is necessary for a trustee to avoid personal liability
with respect to an environmental order. This interpretation entirely inverts the language of the provision, turning a stated effect
of disclaimer into a necessary condition that circumscribes the exercise of the power. The operative clauses are neither written
nor ordered in this manner. Rather, s. 14.06(4) expresses the disclaimer right in unqualified terms and emphasizes that a trustee
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may not be held liable whenever that right is exercised. If Parliament truly intended to condition the right to disclaim property
on the actual existence of a risk of personal liability, "it is hard to conceive of a more convoluted and sibylline way of stating
something that could be so easily expressed in clear and direct terms" (Mitchell v. Peguis Indian Band, [1990] 2 S.C.R. 85
(S.C.C.) , at p. 124).
193 My colleague adopts a slightly different approach. Rather than accepting the argument that the risk of personal liability is
a necessary condition to the exercise of the disclaimer power in s. 14.06(4), he concludes that protection from personal liability
for non-compliance with environmental orders is the only consequence of a valid disclaimer. Therefore, he says, the bankrupt's
estate is not relieved of its obligations under the environmental orders and the trustee can be compelled to expend the entirety
of the estate's assets on compliance. With respect, this also cannot be the correct reading of the subsection. Nor do I believe that
the brief references to s. 14.06(4) in GMAC Commercial Credit Corp. - Canada v. TCT Logistics Inc., 2006 SCC 35, [2006] 2
S.C.R. 123 (S.C.C.) — a case in which this subsection was not directly in issue and this Court was not tasked with interpreting
it in any meaningful way — provide much assistance in this case.
194
I accept that the opening words of s. 14.06(4) refer to the personal liability of the trustee. However, when the words of
the subsection are read "'in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of
the Act, the object of the Act, and the intention of Parliament'", as the courts are required to do (see Rizzo & Rizzo Shoes Ltd.,
Re, [1998] 1 S.C.R. 27 (S.C.C.) ; Bell ExpressVu , at para. 26, quoting E. Driedger, Construction of Statutes (2nd ed. 1983),
at p. 87), their meaning becomes apparent.
195
Section 14.06(4) both assumes and relies on the common law power of trustees to disclaim assets, a power that the
majority of the Court of Appeal described as "commonplace" (para. 47). Even my colleague appears to accept that this disclaimer
power "predates" s. 14.06(4) itself (at para. 95). Indeed, the majority of the Court of Appeal recognized that "[s]ection 14.06
does not appear to create a right in a trustee to abandon properties without value, but rather assumes that one exists upon
bankruptcy" (para. 63). This is the only rational explanation for why Parliament made the effects of s. 14.06(4) available when
the trustee "abandons, disposes of or otherwise releases any interest in any real property". While avoiding personal liability is
one effect of the appropriate exercise of this power, it is not the only effect. Disclaimer operates to "determine, as from the date
of the disclaimer, the rights, interests and liabilities" in the disclaimed property (R. Goode, Principles of Corporate Insolvency
Law (4th ed. 2011) at p. 202). By properly disclaiming certain assets, the trustee is relieved of any liabilities associated with the
disclaimed property and loses the ability to sell the property for the benefit of the estate. The author Frank Bennett, writing about
the administration of the bankrupt's real property, explains that "[w]here the trustee disclaims its interest, the disclaimer releases
and disclaims any and all right, title and interest to the property" (Bennett on Creditors' and Debtors' Rights and Remedies (5th
ed. 2006), at p. 482 (footnote omitted)).
196
The majority asserts that s. 14.06(4) does not allow a trustee to "walk away" from assets and the environmental
liabilities associated with them (paras. 86, 100, and 102). However, disclaiming property does have precisely this effect. It
permits the trustee not to realize assets that would provide no value to the estate's creditors and whose realization would therefore
undermine the trustee's fundamental objective. A recognized purpose of the disclaimer power is to "avoid the continuance of
liabilities in respect of onerous property which would be payable as expenses of the liquidation, to the detriment of unsecured
creditors" (Goode, at p. 200 (footnote omitted)). These principles are no less valid in relation to valueless real property than
they are in relation to unprofitable and burdensome executory contracts. Indeed, there has been no suggestion in this appeal,
including from the AER and the OWA, that trustees can never disclaim onerous real property.
197 This explanation of the disclaimer power is borne out by GTL's actions in the instant case. After assessing the economic
viability and marketability of Redwater's assets, GTL determined that it would be most beneficial to Redwater's creditors as a
whole if it disclaimed the non-producing, liability-laden assets.
198 Parliament's recognition of this common law disclaimer power in s. 14.06(4) is not new. The power is also referred to in
another section, albeit in a broader context. Section 20(1) of the BIA, provides trustees with the ability to "divest" themselves
of "any real property or immovable of the bankrupt" generally. However, the disclaimer power itself does not derive from this
section. Nor is a trustee required to invoke s. 20(1) in order to exercise the disclaimer power described in s. 14.06(4), which
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incorporates that power and spells out the particular effects of its exercise in the specific context of environmental remediation
orders. In any event, this Court is not required in this appeal to comment on the full effects of s. 20(1).
199
Under my colleague's interpretation, it is unclear why Parliament chose to enact the disclaimer mechanism. It is surely
true that Parliament could have achieved the same outcome through the use of simpler language. Had it merely intended to
protect trustees from personal liability for failure to comply with environmental orders, it could have easily done so directly —
in fact, it had already done so in s. 14.06(2). There is no reason why Parliament would have attempted to achieve this relatively
straightforward result through the convoluted mechanism of requiring trustees to disclaim property while at the same time not
intending such disclaimer to have its "commonplace" common law effects. There is a reason why Parliament has referred to the
power to disclaim in s. 14.06(4); we must give effect to this choice and to the words that Parliament has used.
200 It follows, then, that I respectfully disagree that s. 14.06(4) only protects trustees from specific types of personal liability.
But it does not follow that the estate is relieved of its liabilities once a trustee exercises the disclaimer power — a misconception
that is pervasive in the AER's submissions and the majority's analysis. The disclaimed property ultimately reverts to the estate
at the conclusion of the bankruptcy proceedings, as is the case with unrealized assets (see BIA, s. 40; see also Bennett, at p. 528).
The estate remains liable for the remediation obligations attached to the land. Whether the estate has sufficient assets capable of
satisfying those liabilities at that point in time is a separate question that is unrelated to the underlying fact of ongoing liability.
In any case, the regulatory scheme continues to apply with respect to the retained assets. In referring repeatedly to the idea
that disclaimer does not "immunize bankrupt estates from environmental liabilities" (para. 81), the majority misunderstands the
impact and purpose of the disclaimer power. The estate itself is not relieved of environmental obligations. As I have noted, the
trustee does not take possession of the bankrupt's assets in order to continue the life of the bankrupt indefinitely. The trustee's
function is to realize on the estate's valuable assets and maximize global recovery for all creditors. Allowing the trustee to deal
only with the value-positive assets to achieve this goal does not relieve the estate of its environmental obligations. As a result, the
disclaimer power, and its incorporation into s. 14.06(4), is entirely consistent with the foundational principles of insolvency law.
201
In s. 14.06(4), Parliament has expressly referred to this disclaimer power and spelled out the particular effects flowing
from its proper exercise. By doing so, it has purposefully incorporated the disclaimer power into its statutory scheme to achieve
its desired purposes.
202
My interpretation of s. 14.06(4) finds ample support in the Hansard evidence. In the debates preceding the enactment
of s. 14.06(4) in 1997, Jacques Hains, a director in the Department of Industry Canada who had been involved in drafting the
amendments to the BIA, discussed the new options being provided to trustees when faced with an environmental remediation
order:
First, he could decide to carry out the order and remedy the environmental damage, the costs to be charged as costs of
administration from the bankrupt's assets.
The second option would be to challenge this order to remedy before the appropriate courts; these two options are already
to be found in environmental legislation.
The third option would be for the monitor to apply to the appropriate court for a period of stay to assess the economic
viability of complying with the order, whether it is worth the trouble and whether the assets are sufficient to cover the
clean up costs.
As a fourth option, if he considers that this course has absolutely no economic viability, he may give notification that he
has renounced the real property to which the order applies. [Emphasis added.]
(Standing Committee on Industry, Evidence, No. 16, 2nd Sess., 35th Parl., June 11, 1996, at 15:45 and 15:50)
The above passage makes no reference to the personal liability of a trustee who is considering whether to invoke the "fourth
option" and disclaim the property. Mr. Hains was clear that the decision to disclaim is based on the "economic viability" of
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complying with the remediation orders, specifically "whether the assets are sufficient to cover the clean up costs". This makes
sense only in the context of the trustee's obligation to maximize economic recovery for creditors.
203
Several months later, Mr. Hains reiterated this fourth option, explaining that, after assessing the economic viability of
complying with the order and "knowing that the bill will be too expensive and will not be economically viable, the trustees are
then out of it and can abandon that piece of property subject to the order" (Proceedings of the Standing Senate Committee on
Banking, Trade and Commerce, No. 13, 2nd Sess., 35th Parl., November 4, 1996, at p. 13:68 (emphasis added)). This description
plainly reflects the function of the disclaimer power, which does indeed allow trustees to "walk away" from liability-laden assets
that will not contribute to maximizing creditor recovery.
204
Mr. Hains' answers to questions from the House of Commons Standing Committee further confirms this interpretation
of the disclaimer power. The following exchange is very telling:
Mr. Lebel [Member of Parliament for Chambly]: When a trustee decides to give up the land and realize[s] assets
elsewhere, for example by making a profit from the sale of assets, having released himself from the obligation to clean up
the land, he would be sharing a dividend realized from other profitable assets and telling the creditors to manage as best they
can with the real property. If the creditors are not willing to touch it, he will then tell the government to clean it up. In such
a case, each of the bankruptcy creditors would also ... stand to earn a small dividend, as it is referred to in Bankruptcy Law.
Do you not think that your bill should require the trustee to carry out a clean-up from the assets of the bankruptcy before
the dividends are distributed?
Mr. Hains: It's an excellent question that was put to me only three weeks ago by colleagues from the Department of the
Environment of Quebec, whom I was meeting to discuss this subject. There were a number of matters of interest to them,
particularly the one raised by Mr. Lebel. [Emphasis added.]
(Standing Committee on Industry, June 11, 1996, at 16:55)
Mr. Hains went on to reference various other features of the scheme to assuage Mr. Lebel's concerns and noted that provincial
environmental agencies would be responsible for performing the remediation work. Significantly, at no point did Mr. Hains
contradict Mr. Lebel's understanding of the bill's provisions. Nor did he take issue with the premise underlying the question:
that the new legislation does not "require the trustee to carry out a clean-up from the assets of the bankruptcy" before they are
distributed to creditors. Mr. Hains did not claim that provincial regulators might still enforce such a requirement.
205
This exchange between Mr. Lebel and Mr. Hains clearly demonstrates the collective understanding of all parties that
the proposed amendments, containing what would become s. 14.06(4), specifically did not require the trustee to expend the
estate's assets to comply with environmental remediation orders. The drafters of s. 14.06(4) thus turned their minds directly to
this issue, and their understanding of the provision's effects was contrary to that proposed by the majority.
206
Based on these references to Hansard, I cannot agree with the majority's statement that the legislative debates provide
"no hint" of a parliamentary intention to relieve trustees of the obligation to expend estate assets on environmental remediation
(para. 81). This intention was clearly expressed on multiple occasions.
207
As courts must read statutory provisions in their entire context, and as Parliament is presumed to craft sections and
subsections of legislation as parts of a coherent whole, it is important to carefully examine the other subsections of s. 14.06.
This is true regardless of whether a party to litigation seeks to apply them or to put them directly in issue (majority reasons, at
paras. 88, 101). Significantly, the immediate statutory context surrounding s. 14.06(4) confirms that a trustee's right to disclaim
property is not limited in the manner suggested by the AER or my colleague. Four provisions adjacent to s. 14.06(4) support
this conclusion.
208 First, s. 14.06(5) provides that a court may stay an environmental order "for the purpose of enabling the trustee to assess
the economic viability of complying with the order". Assessing "economic viability" is, on its face, broader than assessing the
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risk of personal liability. This provision indicates that a trustee is entitled to disclaim assets based on a rational economic analysis
geared toward maximizing the value of the estate, and not merely in order to protect itself from personal liability. Otherwise,
there would be no reason for Parliament to permit a court to grant a stay for the purpose of assessing economic viability. This
understanding is consistent with the fundamental principles of insolvency law and with the Hansard evidence, as noted above,
as well as with one of the recognized justifications for the disclaimer power more generally: to allow a trustee "to complete the
administration of the liquidation without being held up by continuing obligations on the company under ... continued ownership
and possession of assets which are of no value to the estate" (Goode, at p. 200).
209
Second, s. 14.06(7) grants the government a super priority for environmental claims in cases where it has already
taken action to remedy the condition or damage. This provision would serve little purpose if a government regulator could
assert a super priority for all environmental claims, as the AER effectively purports to do here by refusing to recognize GTL's
disclaimers as lawful. It also suggests that Parliament specifically envisioned that the government could obtain a super priority
and leapfrog other creditors, but only where the government itself has already remediated the environmental damage. An
analogous argument was central to the reasoning in Abitibi, where this Court observed that the existence of a Crown priority
limited to the contaminated property and certain related property under s. 11.8(8) of the Companies' Creditors Arrangement Act,
R.S.C. 1985, c. C-36 ("CCAA"), undercut the argument that Parliament "intended that the debtor always satisfy all remediation
costs" in circumstances where that express priority was inapplicable and where the Crown had no further priority with respect
to the totality of the estate's assets (para. 33).
210
Third, s. 14.06(6) provides that claims for costs of remedying an environmental condition or environmental damage
cannot rank as costs of administration if the trustee has disclaimed the property in question. Again, if the AER could effectively
assert a super priority by compelling GTL to use all of Redwater's assets to satisfy its outstanding environmental liabilities, this
provision would be unnecessary, because the costs of environmental remediation would rank ahead of administrative costs in
the priority structure. Moreover, s. 14.06(6) highlights the potential for a direct conflict between federal and provincial law. A
trustee cannot comply with the AER's instruction to pay environmental costs as part of its administration of the estate while
simultaneously complying with the BIA's requirement that such costs not be included in the trustee's administrative costs. This
further raises the spectre of bankruptcy professionals being forced to expend their own funds under Alberta's regulatory regime
— a notion that Parliament clearly rejected by amending the BIA in response to Panamericana de Bienes y Servicios S.A. v.
Northern Badger Oil & Gas Ltd., 1991 ABCA 181, 81 D.L.R. (4th) 280 (Alta. C.A.) (see C.A. reasons, at para. 63). This is a
risk that is not adequately addressed under my colleague's interpretation.
211 Fourth, s. 14.06(2) already deals with the circumstances in which a trustee can be held personally liable for a bankrupt's
environmental liabilities. Under this provision, personal liability can arise only where environmental damage occurs as a result
of the trustee's gross negligence or wilful misconduct. If a risk of personal liability is, in fact, a necessary condition to disclaim
under s. 14.06(4), or if protection from personal liability is the only effect of disclaimer, this would mean that the disclaimer
power is available or useful only in cases where the underlying environmental condition arises after the trustee's appointment
and the trustee is responsible for gross negligence or wilful misconduct.
212
This obvious absurdity cannot be sidestepped by trying to distinguish between liability for environmental damage
(purportedly covered by s. 14.06(2)) and liability for a failure to comply with an order to remedy such damage (purportedly
covered by s. 14.06(4)). This distinction is entirely artificial. If the AER issues an abandonment order in relation to a licensed
property, it effectively creates liability for the underlying condition itself — liability that would still be encompassed by s.
14.06(2). This is evident from the marginal note for s. 14.06(2), "[l]iability in respect of environmental matters", which is
capacious enough to include liability that flows from a failure to comply with an environmental order. In any event, it is difficult
to imagine why Parliament would intend to immunize a trustee from personal liability for an environmental condition, but still
hold the trustee liable for a failure to comply with an order to remedy that exact same condition — and then further, permit
the trustee to avoid that very liability by disclaiming the property, but either not permit the trustee to disclaim that property in
any other circumstance or make it pointless to do so. This convoluted reasoning not only misreads s. 14.06(4), but also rewrites
s. 14.06(2) in the process. It effectively creates a sector specific exemption from bankruptcy law that would prohibit many
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receivers and trustees that operate in the oil and gas industry from disclaiming assets (see N. Bankes, Majority of the Court of
Appeal Confirms Chief Justice Wittmann's Redwater Decision, May 3, 2017 (online)).
213
I also cannot accept that Parliament enacted s. 14.06(4) simply to protect trustees from personal liability in the narrow
subset of circumstances not already covered by s. 14.06(2) — namely where an environmental condition or environmental
damage arises after a trustee's appointment and as a result of the trustee's gross negligence or wilful misconduct — for two main
reasons. Firstly, the terms of the provision itself belie this theory. The opening lines of s. 14.06(4) expressly make the limitation
of liability "subject to subsection (2)". This indicates that Parliament deliberately intended subs. (2) to supersede subs. (4) in
the determination of liability. Thus, where a trustee has caused an environmental condition or environmental damage through
its wilful misconduct or gross negligence, the trustee will still be personally liable, despite any valid disclaimer under subs. (4).
Secondly, there is no evidence, or indeed any rationale, to explain why Parliament would have drafted s. 14.06(4) to protect
trustees in such narrow circumstances, through the method of disclaiming property, and to shield them from liability where they
cause environmental issues through their own wrongdoing.
214
The majority of this Court accepts that, on its interpretation, no meaningful distinction can be drawn between the
protection from personal liability provided by subs. (2) and that provided by subs. (4). Indeed, the majority appears to believe
that such a distinction is not even necessary, accepting that "s. 14.06(4) does not provide trustees with protection from personal
liability any broader than the protection provided by s. 14.06(2)" (para. 93). However, the effect of this interpretation is to render
subs. (4) entirely meaningless and redundant. Trustees would have no reason to exercise their power to disclaim assets, as the
only effect of doing so would be to protect them from personal liability from which they are already fully shielded by subs.
(2). Section 14.06(4) would therefore serve no purpose whatsoever within Parliament's bankruptcy regime. I cannot understand
the logic of Parliament explicitly referring to, and incorporating, the ability of trustees to disclaim assets — and specifically
outlining one consequence of that power — simply to mandate that such an action has no meaningful effect. We must presume
that Parliament does not speak in vain and did not craft a pointless provision (J.T.I. MacDonald Corp. c. Canada (Procureure
générale), 2007 SCC 30, [2007] 2 S.C.R. 610 (S.C.C.) , at para. 87). It is a trite principle of statutory interpretation that every
provision of a statute should be given meaning:
It is presumed that every feature of a legislative text has been deliberately chosen and has a particular role to play in the
legislative design. The legislature does not include unnecessary or meaningless language in its statutes; ... it does not make
the same point twice.
(R. Sullivan, Statutory Interpretation (3rd ed. 2016), at p. 43)
215
This evident absurdity cannot be avoided by suggesting that s. 14.06(4) was created to clarify to trustees that they may
be required to expend the entire value of a bankrupt estate to comply with environmental orders, despite valid disclaimers. If
Parliament's intent was truly to undermine the disclaimer power in this way, it is difficult to conceive of a more convoluted,
tortuous and unclear method to achieve this result than s. 14.06(4). Had Parliament simply sought to make clear to trustees that
disclaimer would not allow them to relieve themselves from satisfying environmental liabilities, it could easily have done so
directly rather than enacting a provision that describes protection from personal liability they do not actually face.
216 Section 14.06, when read as a whole, indicates that subs. (4) does more than merely protect trustees from personal liability.
My colleague has declined to even consider the remaining subsections of s. 14.06 that I have discussed, other than subs. (2).
Nonetheless, he says that the plain meaning of a provision cannot be "contorted to make its scheme more coherent" (para. 101).
The conclusion that would result from such an approach would be that Parliament simply intended to craft a largely incoherent
framework. I disagree that we should reach this conclusion here. As Dickson J. (as he then was) stated in R. v. Morgentaler
(1975), [1976] 1 S.C.R. 616 (S.C.C.) , at p. 676: "We should pay Parliament the respect of not assuming readily that it has
enacted legislative inconsistencies or absurdities". A determination that Parliament designed s. 14.06 as an incoherent whole is
inconsistent with the role of the courts in statutory interpretation, which is to read the words of a statute in their entire context,
harmoniously with the scheme of the statute. As Ruth Sullivan has noted:
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It is presumed that the provisions of legislation are meant to work together, both logically and teleologically, as parts of
a functioning whole. The parts are presumed to fit together logically to form a rational, internally consistent framework;
and because the framework has a purpose, the parts are also presumed to work together dynamically, each contributing
something toward accomplishing the intended goal.
The presumption of coherence is also expressed as a presumption against internal conflict. It is presumed that the body
of legislation enacted by a legislature does not contain contradictions or inconsistencies, that each provision is capable of
operating without coming into conflict with any other.
(Sullivan on the Construction of Statutes (6th ed. 2014), at p. 337 (footnote omitted); see also R. v. H. (L.), 2008 SCC 49,
[2008] 2 S.C.R. 739 (S.C.C.), at para. 47.)
217
Where it is possible to read the provisions of a statute — especially the various subsections of a single section — in a
consistent manner, that interpretation is to be preferred over one that results in internal inconsistency. In my view, as I have set
out above, it is possible to read s. 14.06(4) coherently with the remainder of the section. This is the interpretation that Parliament
is presumed to have intended. In this case, I see no compelling reason to depart from this presumption.
218
My colleague's analysis is reminiscent of the strictly textual or literal approach to statutory interpretation — the "plain
meaning rule" — that this Court squarely rejected in Rizzo. This is apparent from the fact that he relies strictly on what he
alleges to be the "clear and unambiguous" wording of s. 14.06(4), while discounting the context of the provision. With respect, I
am of the view that the Court should rely on the predominant and well-established modern approach to statutory interpretation:
the words of an Act must be "'read in their entire context and in their grammatical and ordinary sense harmoniously with the
scheme of the Act, the object of the Act, and the intention of Parliament'" (Rizzo, at para. 21; Bell ExpressVu , at para. 26, both
quoting Driedger, at p. 87).
219
In Rizzo, Iaccobucci J. explained that "statutory interpretation cannot be founded on the wording of the legislation
alone" (para. 21). The Court of Appeal in Rizzo, which had adopted the plain meaning interpretation, "did not pay sufficient
attention to the scheme of the [Act], its object or the intention of the legislature; nor was the context of the words in issue
appropriately recognized" (para. 23).
220
In interpreting s. 14.06(4) of the BIA, the majority similarly relies on the supposed plain meaning of the words of the
provision but does not pay sufficient attention to the scheme of s. 14.06 as a whole; nor does it appropriately recognize the
context of the words.
221
Even if we were to leave aside the wording of the provision itself and its immediate statutory context, a purposive
interpretation would lead to the same result. Consider the consequences of the analysis of the AER or the analysis of my
colleague in other cases like this, where an oil company's environmental liabilities exceed the value of its realizable assets.
Insolvency professionals, knowing in advance that they can be compelled to funnel all of the estate's remaining assets toward
those environmental liabilities (either because they cannot disclaim value-negative assets absent a risk of personal liability
or because their disclaimer will be ineffective to prevent this), will never accept mandates in the first place. This is sensible
business practice: if the estate's entire realizable value must go toward its environmental liabilities, leaving nothing behind to
cover administrative costs, insolvency professionals will have nothing to gain — and much to lose — by stepping in to serve as
receivers and trustees, irrespective of whether they are protected from personal liability. Debtors and creditors alike, knowing
that this is the case, will have no reason to even petition for bankruptcy. The result is that none of a bankrupt estate's assets
will be sold — not even an oil company's valuable wells — and the number of orphaned properties will increase. This is a far
cry from the objectives of the 1997 amendments to the BIA as discussed in Parliament, which were to "encourage [insolvency
professionals] to accept mandates" and to "reduce the number of abandoned sites" (Standing Committee on Industry, June
11, 1996, at 15:49). It is difficult to imagine that Parliament would have intended a construction of s. 14.06(4) that explicitly
undermines its stated purposes.
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222 The majority appears to accept that the purposes of s. 14.06(4) of the BIA included encouraging insolvency professionals
to accept mandates in cases where there may be environmental liabilities (paras. 80-81). However, merely protecting trustees
from personal liability in such cases will fail to achieve Parliament's desired result. As I have explained, even where prospective
trustees face no risk of personal liability, they will be reluctant to accept mandates if provincial entities can require the entire
value of a bankrupt's realizable estate to be applied to satisfy environmental obligations.
223
Since I have explained that s. 14.06(4) provides trustees with the power to disclaim assets even where there is no risk
of personal liability, it is now necessary to briefly consider whether this power was available to GTL on the facts of this case.
Here, the statutory conditions to the exercise of this power were met. The Abandonment Orders clearly relate to the remediation
of an "environmental condition" (or "tout fait ... lié à l'environnement" in the French version of the BIA, which can be translated
literally as "any fact ... related to the environment"). Indeed, even the AER and the OWA have never contested this point. In
response to such orders, GTL was therefore entitled to exercise the disclaimer power provided for in s. 14.06(4).
(2) Section 14.06(4) Applies to Alberta's Oil and Gas Industry
224 The AER raised an additional argument that the right of disclaimer is entirely inapplicable in the context of the statutory
regime governing the oil and gas industry due to the role played by third-party surface landowners and the nature of the property
interests involved which rendered the Crown's super priority under s. 14.06(7) impractical. Martin J.A. (as she then was), writing
in dissent at the Alberta Court of Appeal, reached the same conclusion. With respect, I cannot agree. Parliament did not make
the disclaimer power in s. 14.06(4) conditional on the availability of the Crown's super priority.
225
In delineating what interests may be disclaimed by a trustee under s. 14.06(4), Parliament used exceptionally broad
language. The trustee is permitted to disclaim "any interest" in "any real property". While Redwater's AER-issued licences may
not be real property, all of the parties accept that profits à prendre and surface leases can be characterized as real property
interests. In the context of this case, it is these interests that GTL truly sought to disclaim. The AER argued that s. 14.06(4)
permits the disclaimer only of "true real property", meaning land currently or previously owned by the bankrupt, without
any third-party landowners. This interpretation is not consistent with the actual language used by Parliament. Had Parliament
intended to restrict the disclaimer power solely to fee simple interests, it could have stated this, rather than referring to "any
interest in any real property".
226
Further, the Alberta oil and gas industry is far from the only natural resource sector in which companies traditionally
operate on the land of third parties, whether the Crown or private landowners. The potential liability of trustees would explode
if the mere presence of these third-party landowners rendered the disclaimer power in s. 14.06(4) entirely inapplicable. The
language of the section is clearly broad enough to capture the statutory regime governing Alberta's oil and gas sector.
(3) Conclusion on Operational Conflict
227
In light of this interpretation of s. 14.06(4), I agree with both courts below that there is an operational conflict to the
extent that Alberta's statutory regime holds receivers and trustees liable as "licensees" in relation to the disclaimed assets (see
chambers judge reasons, at para. 181; C.A. reasons, at para. 57). This conflict is far from hypothetical. Under federal law, GTL
is entitled to disclaim the bankrupt's assets affected by the Abandonment Orders. Under the BIA, GTL cannot be compelled to
take action with respect to properties it has validly disclaimed, since the act of disclaimer relieves it of any rights, interests and
liabilities in respect of the disclaimed properties. But under provincial law, the AER can order GTL to abandon the disclaimed
assets, among other things (see para. 11). This is exactly what happened here. Not only did the AER order GTL to complete
the work, but it also made the sale of Redwater's valuable assets conditional on GTL either abandoning the non-producing
properties itself or packaging those properties with the estate's valuable assets for the purposes of any sale. In doing so, the
AER impermissibly disregarded the effect of GTL's disclaimers. This remains the case, irrespective of whether GTL could (or
would) ever be held personally liable for the costs of abandoning the properties above and beyond the entire value of the estate.
228 My colleague claims that the AER "has never attempted to hold a trustee personally liable" (para. 107). What is clear is
that, on the facts of this case, the AER directly sought to require GTL to perform or pay for the abandonment work itself, whether
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this is referred to as personal liability or not. It is critical to observe that this litigation began when the AER filed an application
seeking to compel GTL to comply with its obligations as a licensee, including the obligation to abandon the non-producing
properties. Practically speaking, this amounted to an effort to hold GTL personally liable. Where else would the money required
to abandon the disclaimed properties have come from? The value of the estate as a whole was negative, and the AER refused
to permit GTL to sell the valuable properties on their own. No purchaser would have agreed to buy all of the assets together.
Therefore, GTL had no way to recoup any value from the estate, as Redwater was bankrupt and no longer generating income.
The only source of funds, in this scenario, was GTL itself. This is why the AER filed suit to compel GTL to carry out Redwater's
abandonment obligations. As this makes clear, I cannot agree with the suggestion that the provincial regime has never been
utilized to hold trustees personally liable in contravention of federal law. That is precisely what happened in this very case.
229 This conclusion cannot be avoided by referring to the fact that, pursuant to orders of the Alberta courts, GTL has already
sold the valuable Redwater assets and the proceeds are being held in trust pending the outcome of this appeal (see majority
reasons, at para. 108). This is precisely the result the AER sought to prevent by precluding GTL from selling only the valuable
properties, without the disclaimed ones. GTL was able to do so only as a direct result of this litigation.
230 My colleague states that, if the AER "were to attempt to hold GTL personally liable under the Abandonment Orders, this
would create an operational conflict between the OGCA and the Pipeline Act, and s. 14.06(2) of the BIA, rendering the former
two Acts inoperative to the extent of the conflict" (para. 107). Thus, even on my colleague's interpretation of s. 14.06 — which
I do not accept — an operational conflict does exist on the facts of this case, specifically as a result of the AER's application
to the Alberta Court of Queen's Bench seeking to have GTL personally satisfy the environmental obligations associated with
the disclaimed assets.
231 All of that being said, creditors with provable claims can still seek payment in accordance with the BIA's priority scheme
(Abitibi, at para. 98). As I discuss below, the AER's environmental claims remain valid as against the Redwater estate, and it
may pursue those claims through the normal bankruptcy process. Thus, even if s. 14.06(4) does not permit GTL to disclaim the
non-producing wells and relieve itself of the environmental obligations associated with them, it is nevertheless the case that the
AER cannot compel GTL to satisfy its claims ahead of those of Redwater's secured creditors.
B. Frustration of Purpose
232 The second branch of the paramountcy test is frustration of purpose. Even where dual compliance with both federal and
provincial law is, strictly speaking, possible, provincial legislation or provisions will nevertheless be rendered inoperative to
the extent that they have the effect of frustrating a valid federal legislative purpose (Moloney , at para. 25; Bank of Montreal v.
Hall, [1990] 1 S.C.R. 121 (S.C.C.) , at pp. 154-55; Canadian Western Bank , at para. 73). The focus of the analysis is on the
effect of the provincial legislation or provisions, not its purpose (Moloney , at para. 28; Husky Oil , at para. 39).
233 This Court has repeatedly recognized that one of the purposes of the BIA is "the equitable distribution of the bankrupt's
assets among his or her creditors" (Moloney , at para. 32; Husky Oil , at para. 7). It achieves this goal through a collective
proceeding model — one that maximizes creditors' total recovery and promotes order and efficiency by distributing the estate's
assets in accordance with a designated priority scheme (Ted Leroy Trucking Ltd., Re, 2010 SCC 60, [2010] 3 S.C.R. 379 (S.C.C.) ,
at para. 22). All claims that are "provable in bankruptcy" are subject to this priority scheme. Exercises of provincial power that
have the effect of altering bankruptcy priorities are therefore inoperative because they frustrate Parliament's purpose of equitably
distributing the estate's assets in accordance with the federal statutory regime (Abitibi, at para. 19; Husky Oil , at para. 32).
234 The question here is whether the environmental claims asserted by the AER (i.e., the Abandonment Orders) are provable
in bankruptcy. If they are, then the AER is not permitted to assert those claims outside of the bankruptcy process and ahead of
Redwater's secured creditors because this would frustrate the purpose of the federal priority scheme. Rather, it must abide by
the BIA and seek recovery from the estate through the normal bankruptcy procedures (Abitibi, at para. 40).
235
In Abitibi, this Court established a three-part test, rooted in the language of the BIA, to determine whether a claim
is provable in bankruptcy: "First, there must be a debt, a liability or an obligation to a creditor. Second, the debt, liability or
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obligation must be incurred before the debtor becomes bankrupt. Third, it must be possible to attach a monetary value to the debt,
liability or obligation" (para. 26 (emphasis in original)). Since there is no dispute that Redwater's environmental obligations
arose before it became bankrupt, I limit my analysis below to the first and third prongs of the Abitibi test: whether the liability
is owed to a creditor, and whether it is possible to attach a monetary value to that liability.
236
The first prong of the Abitibi test asks whether the debt, liability or obligation at issue is owed by a bankrupt entity
to a creditor. Deschamps J., writing for a majority of the Court, suggested that this is not an exacting requirement: "The only
determination that has to be made at this point is whether the regulatory body has exercised its enforcement power against a
debtor. When it does so, it identifies itself as a creditor, and the requirement of this stage of the analysis is satisfied" (para. 27
(emphasis added)). Though I would not go so far as to suggest that the analysis under the first prong is merely perfunctory
or pro forma, and circumstances may well exist where it is not satisfied, Deschamps J. made clear in Abitibi that "most
environmental regulatory bodies can be creditors", again stressing that government entities cannot systematically evade the
priority requirements of federal bankruptcy legislation under the guise of enforcing public duties (para. 27 (emphasis added)).
Even Martin J.A., writing in dissent at the Court of Appeal in this case, acknowledged that "Abitibi cast[s] the creditor net
widely" (para. 186). The language of Abitibi admits of no ambiguity, uncertainty or doubt in this regard.
237
The majority suggests that applying Abitibi on its own terms will make it "impossible for a regulator not to be a
creditor" (para. 136 (emphasis in original)). Without seeking to speculate on all possible scenarios, I would simply note that
there will be many obvious circumstances in which regulators are not even exercising enforcement powers against particular
debtors and the analysis fromAbitibi can be concluded at a very early stage. Provincial regulators do many things that do not
qualify as enforcement mechanisms against specific parties. For example, a regulatory agency may publish guidelines for the
benefit of all actors in a certain industry or it may issue a license or permit to an individual. In such cases, any discussion of
frustrating federal purposes will not go far. However, as Deschamps J. expressly acknowledged, the first prong of the test will
have very broad application. This Court should not feel compelled to limit its scope whenAbitibi employed clear language in
full recognition of its wide-ranging effects.
238
Here, there is no doubt that the AER exercised its enforcement power against a debtor when it issued orders requiring
Redwater to perform the environmental work on the non-producing properties. The reasoning is simple: Redwater owes a debt
to the AER, and the AER has attempted to enforce that debt by issuing the Abandonment Orders, which require Redwater to
make good on its obligation. If Redwater (or GTL, as the receiver and trustee) does not abide by those orders — to the detriment
of the estate's other creditors — it can be held liable under provincial law. This is, by any definition, an exercise of enforcement
power, which is precisely what Abitibi describes. In fact, the AER itself conceded this point twice — first before the Court of
Queen's Bench, and again at the Court of Appeal (chambers judge reasons, at para. 164; C.A. reasons, at para. 73).
239
The conclusion that I reach with respect to the AER's status as a creditor follows from a straightforward application of
Abitibi. My colleague, however, seeks to reformulate this prong of the test. He suggests that a regulator is acting as a creditor
only where it is not acting in the public interest and where the regulator itself, or the general revenue fund, is the beneficiary of
the environmental obligation. He endorses the holding allegedly made in Northern Badger that "a regulator enforcing a public
duty by way of non-monetary order is not a creditor" (para. 130).
240
In my view, it is neither appropriate nor necessary in this case to attempt to redefine this prong of Abitibi and narrow
the broad definition of "creditor" provided by Deschamps J. This Court should leave her clear description of the provable claim
standard to stand on its own terms. Respectfully, I disagree with the manner in which the majority is attempting to reformulate
the "creditor" analysis, for a number of reasons.
241 Firstly, I do not believe that this case represents an appropriate opportunity to revisit the "creditor" stage of the Abitibi test.
The AER conceded in both of the courts below that it was in fact a creditor of GTL. As a direct result of these concessions, neither
the Alberta Court of Queen's Bench nor the majority of the Court of Appeal directly addressed this issue; instead, they merely
provided cursory comments. This issue appears to have been raised for the first time by Martin J.A. in her dissenting judgment.
However, even her analysis is relatively brief, comprising only three paragraphs and consisting mainly of the statement that the
costs of abandonment are "not owed to the Regulator, or to the province" (para. 185). While it is true that the parties briefly
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addressed this issue in their written and oral submissions to this Court, it was clearly not a substantial focus of their arguments.
Without the benefit of considered reasons from the lower courts or thorough submissions on the continued application of the
first prong of the test formulated in Abitibi, this Court should not attempt to significantly alter it.
242 Secondly, the majority states that no fairness concerns are raised by disregarding the AER's concessions below. It makes
this point predominantly because the issue was raised and argued before this Court and because of the AER's unilateral assertion
in its letter to GTL in May 2015. However, it is important to note that the effect of the AER's concessions was that GTL and
ATB Financial were no longer required to adduce any evidence on this issue (S. N. Lederman, A. W. Bryant and M. K. Fuerst,
The Law of Evidence in Canada (5th ed. 2018), at p. 1387). This point is important given that the majority's reformulation
of the "creditor" requirement under the first prong of the test is highly fact-specific and dependent on the circumstances of
the particular case. As a direct result of the AER's concession in the Alberta Court of Queen's Bench, we cannot know what
evidence GTL or ATB Financial could have adduced on this issue. Therefore, there may indeed be real prejudice occasioned
to these parties by disregarding the AER's concession at this point in time.
243 Thirdly, my colleague relies on the fact that the chambers judge inAbitibi found that the Province had already expropriated
three of the five sites for which it issued remediation orders and was likely using the orders as a means to offset AbitibiBowater's
NAFTA claims. While the chambers judge did in fact make these findings, they were inconsequential to Deschamps J.'s analysis
on the "creditor" prong of the test. When applying the test to the facts ofAbitibi, she explained that the first prong was "easily
satisfied" because "the Province had identified itself as a creditor by resorting to [Environmental Protection Act, S.N.L. 2002, c.
E-14.2] enforcement mechanisms" (Abitibi, at para. 49). She placed no reliance on the fact that the Province might itself derive
a financial benefit from its actions and was not enforcing a purely public duty. Her analysis was in no way based on a finding
that the Province's actions were a "colourable attempt" to recover a debt or that they demonstrated an "ulterior motive" (majority
reasons, at para. 128).
244 Fourthly, in my view, it is incorrect to rely on Northern Badger in this case. That decision does not support my colleague's
position in the manner he alleges. The issue in Northern Badger was also whether environmental remediation orders could be
considered claims provable in bankruptcy. However, the crux of the dispute was whether "enforcing the requirement for the
proper abandonment of oil and gas wells" (p. 57) gave rise to a provable claim because it would require the receiver to expend
funds. Laycraft C.J.A. never addressed the question of whether the regulator could be said to have a contingent claim because
it would complete the abandonment work itself and assert a claim for reimbursement. It was in the context of the regulator
requiring the receiver to fulfill the abandonment obligations itself that the Alberta Court of Appeal discussed the enforcement
of a public duty. It is important to carefully examine what the Court of Appeal actually said in this regard:
The statutory provisions requiring the abandonment of oil and gas wells are part of the general law of Alberta, binding every
citizen of the province. All who become licensees of oil and gas wells are bound by them. Similar statutory obligations
bind citizens in many other areas of modern life. Rules relating to health, or the prevention of fires, or the clearing of ice
and snow, or the demolition of unsafe structures are examples which come to mind. But the obligation of the citizen is
not to the peace officer, or public authority which enforces the law. The duty is owed as a public duty by all the citizens
of the community to their fellow citizens. When the citizen subject to the order complies, the result is not the recovery of
money by the peace officer or public authority, or of a judgment for money, nor is that the object of the whole process.
Rather, it is simply the enforcement of the general law. The enforcing authority does not become a "creditor" of the citizen
on whom the duty is imposed.
It is true that this board has the power by statute to create in its own favour a statutory debt if it chooses to do so. It may,
under Sections 91(1) and (2) of the Oil and Gas Conservation Act (discussed above) do the work of abandonment itself
and become a creditor for the sums expended. But the Board has not done so in this case. Rather it is simply in the course
of enforcing observance of a part of the general law of Alberta. [Emphasis added; paras. 33-34.]
245
As is evident from para. 34 of Northern Badger, quoted above, the Court of Appeal never stated in that case that a
regulator is not — or cannot be — a creditor when it is acting to enforce a public duty. In Abitibi, when referring to Northern
Badger, Deschamps J. explained that the Alberta Court of Appeal "found that the duty to undertake remediation work is owed
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to the public at large until the regulator exercises its power to assert a monetary claim" (Abitibi, at para. 44 (emphasis added)).
Laycraft C.J.A. accepted that when the regulator fulfills an environmental obligation itself and asserts a claim for reimbursement,
it does indeed "become a creditor for the sums expended". Even in this situation, the public is still the ultimate beneficiary of the
remediation work. This is largely consistent with Deschamps J.'s formulation of the test for a provable claim. In fact, this Court
simply extended this principle in Abitibi, concluding that a regulator may also be a creditor with a provable contingent claim
when it is sufficiently certain that the regulator will perform the remediation work and advance a claim for reimbursement. This
is precisely the situation with the AER and the OWA here, as I will explain in more detail below. The Alberta Court of Appeal did
not frame the issue in terms of the three-part test that would later be developed in Abitibi; it did not divide its analysis of whether
a provable claim existed. However, viewed properly, Deschamps J. dealt with the concerns raised in Northern Badger under
the third prong of the Abitibi test. It is not appropriate to duplicate these principles under the first prong as well, as the majority
proposes. For this reason, it is misguided to rely on Northern Badger in this appeal to conclude that the AER is not a creditor.
246
However, even if the majority were correct about the reasoning in Northern Badger with respect to whether regulators
enforcing public duties can be creditors — which I do not concede — I do not accept its conclusion thatAbitibi did not overturn
that reasoning. The Court was well aware of the decision in Northern Badger and cited it directly. Despite this, Deschamps J.,
when formulating the first prong of the test, made no distinction between regulators acting in the public interest and regulators
acting for their own benefit. Instead, she stated that "the only determination that has to be made" (para. 27) is whether the
regulator is exercising its enforcement powers against a debtor. In referring to Northern Badger, she expressly noted that "[t]he
real question is not to whom the obligation is owed, as this question is answered by the statute, which determines who can
require that it be discharged" (paras. 27 and 46 (emphasis added)).
247
Finally, and perhaps most importantly, suggesting that a regulator is not acting as a creditor where its environmental
enforcement activities are aimed at the public good and are for the benefit of the public effectively overrules the first prong of
the Abitibi test. Under my colleague's approach, it is no longer the case that the only determination that has to be made at the
creditor stage of the analysis is "whether the regulatory body has exercised its enforcement power against a debtor" (Abitibi,
at para. 27). Instead, the court must consider whether the regulatory body is enforcing a public duty and whether it stands to
benefit financially from the fulfillment of the obligation in question.
248 Provincial regulators, in exercising their statutory environmental powers, will, in some sense, virtually always be acting
in some public interest or for the benefit of some segment of the public. Under my colleague's reformulation of the first prong
of the Abitibi test, it will be nearly impossible to find that regulators acting to protect environmental interests are ever creditors,
outside the facts ofAbitibi itself. As a result, provincial entities will be able to completely disregard the BIA's priority scheme as
long as they can plausibly point to some public interest that is furthered by their actions. Such a result stripsAbitibi of its central
holding and entitles provincial regulators to easily upend Parliament's purpose of providing an equitable recovery scheme in
bankruptcy for all creditors.
249
In my view, it is insufficient to simply note that the facts of Abitibidiffer from those of the present appeal (majority
reasons, at para. 136). Deschamps J.'s broad articulation of the first prong of the test was in no way made dependent upon the
particular facts of Abitibi. She sought to provide a clear general framework for determining when a regulator will be classified
as a creditor — a framework that the majority's reasons effectively rewrite.
250
Further, it is worth noting that this Court in Moloney followed Abitibi in applying the broad definition of "creditor". In
Moloney , this Court concluded that the Province of Alberta was acting as a creditor even though the debt it was collecting was
reimbursement for compensating a third party who had been injured by the debtor in a car accident (para. 55). I fail to see how
any meaningful distinction can be drawn between that situation and a situation in which a regulator seeks reimbursement for
the costs incurred to remedy environmental damage caused to the land of third parties by the debtor.
251
"[G]reat care should be taken" before this Court overturns or overrules one of its prior decisions (Teva Canada Ltd. v.
TD Canada Trust, 2017 SCC 51, [2017] 2 S.C.R. 317 (S.C.C.) , at para. 65). It is "a step not to be lightly undertaken" (Craig v.
R., 2012 SCC 43, [2012] 2 S.C.R. 489 (S.C.C.) , at para. 24). In order to do so, "the Court must be satisfied based on compelling
reasons that the precedent was wrongly decided and should be overruled" (Craig , at para. 25; see also Teva , at para. 65). The
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reasons for exercising such caution are clear and sound, namely to ensure "certainty, consistency and institutional legitimacy"
and to recognize that "the public relies on our disciplined ability to respect precedent" (Teva , at para. 65). When this Court
decides that it is necessary to depart from one of its past decision, it should be clear about what it is doing and why.
252
Despite these clear admonitions against this Court too easily overturning its own precedents, that is precisely what
the majority proposes to do in this case. Its approach effectively overrules the unequivocal definition of "creditor" provided
inAbitibi — a considered decision rendered by a majority of this Court a mere six years ago. Not only does the majority fail to
provide compelling reasons why Deschamps J.'s clear definition is wrong, but it also does not acknowledge that it is overturning
a recent decision of this Court, rejecting the suggestion that this is the impact of its reasoning (para. 136). Further, this is being
done without complete and robust submissions on the issue. Such an approach to our own precedents does not serve the goals
of certainty, consistency or institutional legitimacy.
253
This Court should continue to apply the "creditor" prong of the test as it was clearly articulated in Abitibi. Deschamps
J.'s definition ensures that provincial regulators are not able to easily appropriate for themselves a higher priority in bankruptcy
and undermine Parliament's priority scheme. It advances the goals of orderliness and fairness in insolvency proceedings. Under
that broad standard, the AER plainly acted as a creditor with respect to the Redwater estate. That is likely why it conceded
this point in both of the courts below.
254
Since there is no dispute that the second prong of the Abitibi test is satisfied, I turn next to the third prong, which asks
whether it is sufficiently certain that the regulator will perform the work and make a claim for reimbursement. As explained
in Abitibi in the context of an environmental order:
With respect to the third requirement, that it be possible to attach a monetary value to the obligation, the question is whether
orders that are not expressed in monetary terms can be translated into such terms. I note that when a regulatory body claims
an amount that is owed at the relevant date, that is, when it frames its order in monetary terms, the court does not need to
make this determination, because what is being claimed is an "indebtedness" and therefore clearly falls within the meaning
of "claim" as defined in s. 12(1) of the CCAA.
.....
The criterion used by courts to determine whether a contingent claim will be included in the insolvency process is whether
the event that has not yet occurred is too remote or speculative (Confederation Treasury Services Ltd. (Bankrupt), Re
(1997), 96 O.A.C. 75). In the context of an environmental order, this means that there must be sufficient indications that the
regulatory body that triggered the enforcement mechanism will ultimately perform remediation work and assert a monetary
claim to have its costs reimbursed. If there is sufficient certainty in this regard, the court will conclude that the order can
be subjected to the insolvency process. [Emphasis added; paras. 30 and 36.]
255
In my view, it is sufficiently certain that either the AER or the OWA will ultimately perform the abandonment and
reclamation work and assert a monetary claim for reimbursement. Therefore, the final prong of the Abitibi test is satisfied. The
chambers judge made three critical findings of fact — each of which is entitled to deference on appeal (Housen v. Nikolaisen,
2002 SCC 33, [2002] 2 S.C.R. 235 (S.C.C.) , at para. 10) — that easily support this conclusion.
256 First, Wittmann C.J. found that GTL was not in possession of the disclaimed properties and, in any event, "has no ability
to perform any kind of work on these assets" because the environmental liabilities exceeded the value of the estate itself (para.
170; see also Abitibi, at para. 53 where the Court stated that: "Abitibi had no means to perform the remediation work"). He
discounted the possibility that any of Redwater's working interest participants would step in to perform the work, even for the
small number of Redwater's licensed assets for which such partners existed (chambers judge reasons, at para. 171). In sum, he
concluded that "there is no other party who could be compelled to carry out the abandonment work" (para. 172).
257
Two decisions of the Ontario Court of Appeal highlight why this is important. In Nortel Networks Corp., Re, 2013
ONCA 599, 6 C.B.R. (6th) 159 (Ont. C.A.), Juriansz J.A. found that the "sufficient certainty" standard was not satisfied in
respect of certain sites because those sites had already been sold so the purchasers could be compelled to carry out the work on
the basis that they were jointly and severally liable for the remediation obligations (paras. 39-40). But in Northstar Aerospace
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Inc., Re, 2013 ONCA 600, 8 C.B.R. (6th) 154 (Ont. C.A.), Juriansz J.A. found that the "sufficient certainty" standard was
satisfied because there was no purchaser that could be compelled by the regulator to complete the work. While it is true that
fresh evidence on appeal revealed that the Ministry of the Environment had commenced the remediation work, Juriansz J.A.
found that the fact that there were no subsequent purchasers had grounded the application judge's implicit conclusion regarding
sufficient certainty (paras. 16-17). The present case is like Northstar, which is perfectly applicable to the facts of this case: there
is no purchaser to take on Redwater's assets, and the debtor itself is insolvent. The chambers judge in this case concluded that
there was no other party who could be compelled to carry out the work.
258
Second, in light of the fact that neither GTL nor Redwater's working interest participants would (or could) undertake
this work, Wittmann C.J. found as a fact that "the AER will ultimately be responsible for [the abandonment] costs" (para.
171). He concluded that "the AER has the power [to seek recovery of abandonment costs] and has actually performed the
work on occasion" (para. 168). In fact, in this very case, "the AER has expressly stated an intention to seek reimbursement
for the costs of abandoning the renounced assets" (para. 172). This conclusion finds ample support in the record. In a cover
letter sent with the Abandonment Orders on July 15, 2015, the AER unambiguously stated that if Redwater failed to abandon
the disclaimed properties in accordance with its instructions, "the AER will, without further notice, use its process to have the
properties abandoned" (GTL's Record, vol. 7, at p. 102 (emphasis added)). The letter further stated that "[t]he AER will exercise
all remedies available to it to recover the costs from the liable parties" (p. 102 (emphasis added)). The chambers judge did
not err in relying on these unequivocal statements from the AER itself — to the effect that it will have the abandonment work
performed and seek reimbursement — to conclude that sufficient certainty existed in this case.
259
Although there is some contrary evidence in the record — principally, the remarks of an AER affiant, who stated that
the AER would not abandon the properties — Wittmann C.J. did not commit any palpable and overriding error by giving more
weight to the letter that the AER sent contemporaneously with the Abandonment Orders. Likewise, to the extent that the AER
sent other correspondence stating that it was not a creditor and that it was not asserting a provable claim, Wittmann C.J. did not
err in discounting these self-serving statements as insufficiently probative on the ultimate legal questions. There is therefore no
basis to disturb these factual findings or to reweigh this evidence on appeal.
260 Even if the AER's admission that it would abandon the properties itself is not sufficient on its own, Wittmann C.J. made
a third critical finding of fact: the AER's only "realistic alternative[e] to performing the remediation work itself" was to deem
the renounced assets to be orphan wells (para. 172). In this circumstance, he found that "the legislation and evidence shows that
if the AER deems a well an orphan, then the OWA will perform the work" (para. 166 (emphasis added)).
261 In light of these factual determinations, Wittmann C.J. rightly concluded that the "sufficient certainty" standard of Abitibi
was satisfied. He elaborated on the legal basis for that conclusion as follows:
Does this situation meet the sufficient certainty criterion as described in AbitibiBowater? The answer is no in a narrow and
technical sense, since it is unclear whether the AER will perform the work itself or if it will deem the properties subject to
the orders, orphans. If so, the OWA will probably perform the work, although not necessarily within a definite timeframe.
However, the situation does meet, in my opinion, what was intended by the majority of the Court in AbitibiBowater. ...
In the result, I find that although not expressed in monetary terms, the AER orders are in this case intrinsically financial.
[para. 173]
262 My colleague does not specify the standard of review he applies in overturning Wittmann C.J.'s application of the third
prong of the Abitibi test to this case. Nevertheless, he disagrees with the chambers judge and holds that the "sufficient certainty"
standard is not satisfied. He offers two reasons for overruling Wittmann C.J.'s finding; but in doing so, he does not identify
any palpable and overriding error (or, even under the non-deferential standard of correctness, any true error) in the chambers
judge's ultimate conclusion.
263
The first reason — the purported legal error of determining that the Abandonment Orders are "intrinsically financial"
— is little more than a distraction. Even if this is an erroneous application of Abitibi, it is evident that Wittmann C.J. was of
the view, at a minimum, that either the AER or the OWA would complete the abandonment work. And as I describe below, this
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alone is enough to satisfy the "sufficient certainty" standard. My colleague overemphasizes the import of this stray comment in
the context of a thorough set of reasons that otherwise faithfully applies the correct standard. Any legal error on this basis, to
the extent that one exists, does not displace the result that the chambers judge reached.
264
The second reason is more substantial. According to Wagner C.J., whether the AER will perform the abandonment
work itself or delegate that task to the OWA is dispositive, since it was the Province itself that undertook the reclamation work
inAbitibi. Here, he suggests, "the OWA is not the regulator" (para. 147) and thus the involvement of the OWA "is insufficient
to satisfy the 'sufficient certainty' test" (para. 146).
265 Accepting, for a moment, the potential relevance of this distinction, I am of the view that any uncertainty as to whether
the AER would delegate the reclamation work to the OWA is questionable. My colleague's emphasis on the self-serving remarks
of an AER affiant and the fact that the AER took no immediate steps to perform the abandonment work itself amounts to little
more than post hoc appellate fact finding, especially in light of the AER's own statement. Although Wittmann C.J. suggested
that it was "unclear" whether the AER would complete this work itself, his other findings of fact and law — that the AER
has the statutory power to perform the work, that it has actually done so in the past, and that it expressly stated its intention
to seek reimbursement here — suggest otherwise. Regardless, Wittmann C.J.'s remark that the "sufficient certainty" standard
was not satisfied "in a narrow and technical sense" must be read in this context: he was simply suggesting that there was some
uncertainty as to "whether the AER will perform the work itself" as opposed to delegating the work to the OWA (para. 173).
He was not implying — let alone concluding as a matter of law — that GTL had failed to prove the third prong of the Abitibi
test. That reading would vastly overstate, and completely decontextualize, the meaning of a few isolated words in his reasons.
266 The more important problem, though, is that any distinction between the performance of the abandonment work by the
AER and its performance by the OWA is meaningless. Form is elevated over substance if it is concluded that the "sufficient
certainty" standard is not satisfied when a regulatory body's delegate, as opposed to the regulatory body itself, performs the
work. And despite my colleague's suggestion that a regulatory body cannot act strategically to evadeAbitibi, that is precisely
what his analysis permits.
267 We are told that the "OWA's true nature" (majority reasons, at para. 147) — and therefore what purports to distinguish this
case from impermissible examples of strategic delegation — rests on four factors: (1) the OWA is a non-profit organization; (2)
it has an independent board of directors; (3) it has its own mandate and determines "when and how it will perform environmental
work" (para. 148); and (4) it is "financially independent" (para. 148) as it is funded "almost entirely" by a tax on the oil and
gas industry (para. 23).
268
The first point is true, but irrelevant. Why does an organization's non-profit status have any bearing on whether it is
being used as a vehicle to avoid the "sufficient certainty" standard under Abitibi?
269 The second point is not accurate. The AER appoints members of the OWA's board of directors, as does another provincial
body, Alberta Environment and Parks — underscoring the extent to which the provincial government can influence the OWA's
activities.
270
The third point overstates the OWA's level of independence. The Orphan Fund Delegated Administration Regulation,
Alta. Reg. 45/2001, gives the AER substantial power to influence the OWA's decision making. Section 3(2)(b) of the regulation
expressly states that, in fulfilling its delegated powers, duties and functions, the OWA must act in accordance with "applicable
requirements, guidelines, directions and orders of the [AER]". The regulation also mandates that the OWA provide information
to the AER on request and regularly submit reports indicating or containing its budget, "goals, strategies and performance
measures", activities for the previous year and financial statements (s. 6). The AER appears to be able to exercise substantial
control and oversight over the OWA if it so chooses, including over the manner in which the OWA carries out its environmental
work.
271 The fourth point is also inaccurate and would probably be irrelevant even if it were accurate. The Province has provided
funding to the OWA in the past, including a $30 million contribution in 2009 and an additional $50,000 in 2012, and it has
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announced that it will loan the OWA an additional $230 million (see A.F., at para. 99 (alluding to this loan); recall Abitibi, at para.
58 where the Court stated that: "Earmarking money may be a strong indicator that a province will perform remediation work").
272
In any event, it is important to note the more salient features of the OWA and its relationship with the AER (and,
more generally, with the provincial government). The OWA operates under legal authority delegated to it by the AER and in
accordance with a Memorandum of Understanding it has signed with both the AER and Alberta Environment and Parks. The
orphan fund itself is administered by the AER, which prescribes and collects industry contributions and remits the funds to
the OWA. The OWA cannot increase the industry levy without first obtaining approval from the Alberta Treasury Board. In
addition, the OGCA makes clear that abandonment costs incurred by any person authorized by the AER — which would include
the OWA — constitute a debt payable to the AER (OGCA, s. 30(5)). The record shows that the AER has remitted abandonment
costs to the OWA in the past, in the form of security deposits and amounts recovered through successful enforcement action
against licensees.
273
The AER and the OWA are therefore inextricably intertwined. We should see this arrangement for what it is: when
the AER exercises its statutory powers to declare a property an "orphan" under s. 70(2) of the OGCA, it effectively delegates
the abandonment work to the OWA. Treating the OWA's work as meaningfully different from abandonment activities carried
out by the AER turns a blind eye to this reality and does nothing to further the underlying principles of paramountcy. To the
contrary, it provides provincial regulators with an easy way to evade the test of Abitibi through strategic behaviour, thereby
undermining the legitimate federal interest in enforcing the BIA's priority scheme. It should not matter which body carries out
the work (see C.A. reasons, at para. 78; OGCA, s. 70(1)(a)(ii)).
274 The majority faults the chambers judge for "failing to consider whether the OWA can be treated as the regulator" (para.
153). However, the chambers judge cannot have erred by failing to appreciate a level of independence that simply does not exist.
275
The majority also offers an alternative conclusion: it is not sufficiently certain that even the OWA will perform the
abandonment work (para. 149). Whether the chambers judge's conclusion to the contrary amounts to a palpable and overriding
error, or something else, we are not told.
276 Again, such an approach would permit the AER to benefit from strategic gamesmanship by manipulating the timing of
its intervention in order to escape the insolvency regime and strip Redwater of its assets. This arbitrary line-drawing exercise,
in which a period of 10 years before the wells are abandoned is too long (but presumably some shorter time line would not be),
has no basis in law. As Slatter J.A. convincingly observed in his reasons, the AER:
cannot insist that security be posted to cover environmental costs, but at the same time argue that it may be a long time before
the Orphan Well Association actually does the remediation. If the Regulator takes security for remediating Redwater's
orphan wells, those funds cannot be used for any other purpose. If security is taken, it is no answer that the security might
be held for an indefinite period of time; the consequences to the insolvency proceedings and distribution of funds to the
creditors are immediate and certain. Further, if security is taken, the environmental obligation has clearly been reduced
to monetary terms. [Emphasis added; para. 79.]
277
Moreover, the OWA's estimate of 10 to 12 years was put forward at the start of this litigation more than 3 years ago.
Whether that estimate remains accurate after the province's proposed infusion of nearly a quarter of a billion dollars into the
orphan fund (A.F., at para. 99) 1 — money that will undoubtedly speed up the OWA's abandonment efforts — is an open
question. In any case, the changing factual context highlights the essential problem with the majority's approach: pinning the
constitutional analysis on the timing of the OWA's intervention is arbitrary and irrational, as it causes the result to shift based
on decisions made by the very actor that stands to benefit from a finding that the "sufficient certainty" standard is not satisfied.
278
All that aside, the chambers judge's recognition that the OWA will "probably" abandon the properties should be
enough (chambers judge reasons, at para. 173). Concluding otherwise is not justified, since it would mean applying a stricter
certainty requirement than is called for by Abitibi itself. Deschamps J. expressly rejected an alternative standard — a "likelihood
approaching certainty" — adopted by McLachlin C.J. in dissent (Abitibi, at para. 60). But here, dismissing as insufficient the
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chambers judge's conclusion that the OWA would "probably" complete the work essentially means requiring a "likelihood
approaching certainty". Since Abitibidoes not require absolute certainty, or even a likelihood approaching certainty, Wittmann
C.J. did not err in concluding that the third prong was satisfied (see the Oxford English Dictionary, which defines "probably"
as "with likelihood (though not with certainty)"; "almost certainly; as far as one knows or can tell; in all probability; most
likely" (online)).
279
After concluding that it is not sufficiently certain that the AER will abandon the sites, the majority goes on to find
that the AER's licence transfer restrictions similarly do not satisfy the Abitibi test. This is so, it says, because the AER's refusal
to approve a licence transfer does not give it a monetary claim against Redwater and because compliance with the Licensee
Management Ratio ("LMR") conditions "reflects the inherent value of the assets held by the bankrupt estate" (para. 157). At
the outset, I wish to make clear that I have already concluded that, since GTL lawfully disclaimed the non-producing properties
under s. 14.06(4) of the BIA, an operational conflict arises to the extent that the AER included those disclaimed properties in
calculating Redwater's LMR for the purpose of imposing conditions on the sale of Redwater's assets. In the analysis that follows,
I reach that same conclusion under the frustration of purpose aspect of the paramountcy test as well.
280
I take issue with the majority's conclusion regarding the LMR conditions for two reasons. First, this approach elevates
form over substance, disregarding Gascon J.'s admonition in Moloney that "[t]he province cannot do indirectly what it is
precluded from doing directly" (para. 28; see also Husky Oil , at para. 41). Refusing to approve a sale of Redwater's assets
unless GTL satisfies Redwater's environmental liabilities is no different, in substance, from directly ordering Redwater or GTL
to undertake that work. This is because the AER achieves the exact same thing — the fulfillment of Redwater's environmental
obligations — by making any sale conditional on GTL completing the work itself, posting security or packaging the nonproducing assets into the sale, which reduces the sale price by the exact amount of those liabilities and ensures that the purchaser
can be compelled, as the subsequent "licensee" under provincial law, to comply with the Abandonment Orders.
281 The only difference between these two exercises of provincial power is the means by which the AER has opted to enforce
the underlying obligations. The Abandonment Orders carry a threat of liability for non-compliance; imposing conditions on the
sale of Redwater's assets, on the other hand, does not create a liability in a formal sense, but it does preclude any sale from
occurring unless and until those obligations are satisfied. Since the trustee must sell the assets in order to carry out its mandate,
the effect of imposing conditions on the sale of Redwater's assets is the same as that of issuing abandonment orders — and, as my
colleague acknowledges, it is the effect of provincial action, not its intent or its form, that is central to the paramountcy analysis
(para. 116; see also Husky Oil , at para. 40). In either case, then, the effect of the AER's action is to create a debt enforcement
scheme — one that requires the environmental obligations owed to the AER to be discharged ahead of the bankrupt's other debts.
282
Second, it is irrelevant to this analysis that the licensing requirements predate Redwater's bankruptcy and apply
to all licensees. This is no different fromAbitibi, where the obligation to close down and remediate the properties predated
AbitibiBowater's bankruptcy and could also have been said to constitute an "inherent" limitation on the value of the regulatory
licence. Yet the obligations at issue there were provable claims. So too here. Alberta is, of course, free to affect the priority of
claims in non-bankruptcy contexts. For example, it can leverage its licensing power to condition the sale of assets by solvent
corporations on the payment of outstanding debts to the province. But "once bankruptcy has occurred [the BIA] determines the
status and priority of the claims" (Husky Oil , at para. 32, quoting A. J. Roman and M. J. Sweatman, "The Conflict between
Canadian Provincial Personal Property Security Acts and The Federal Bankruptcy Act: The War is Over" (1992), 71 Can. B.
Rev. 77, at p. 79).
283
In this case, imposing conditions on the sale of Redwater's valuable assets does result in a monetary debt in the AER's
favour, whether in the form of: (1) the posting of security; (2) actual completion of the environmental work; or (3) the sale
of the non-producing properties to another entity that is then regulated as a "licensee" and, as such, can be compelled under
provincial law to complete the work. In each case, the result is the same: the AER is conditioning any sale of Redwater's assets
on its ability to recover a pre-existing debt owed to it by the bankrupt.
284 An approach which artificially separates the Abandonment Orders and the transfer requirements in order to treat them as
analytically distinct under the Abitibi test would cause the paramountcy analysis to turn on irrelevant subtleties in the manner or
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form in which the province has chosen to exercise its power. The two measures must be seen in tandem as the AER's means of
enforcing a debt against the Redwater estate. As I have described, there is no meaningful difference in the bankruptcy context
between a formal abandonment order directing a trustee to engage in remediation work and a rigid licensing system that imposes
the exact same obligations as a condition of sale — a sale that, if the trustee is to carry out its mandate, must occur. The only
effect of the majority's analysis is to encourage regulators to collect on their debts in more creative ways. None of this serves
the purposes of paramountcy; and, more critically, nothing in that analysis offers insolvency professionals (or regulators, for
that matter) clear guidance as to the types of obligations that will or will not satisfy the Abitibi test.
285 Since it is sufficiently certain that the AER (or the OWA, as its delegate) will complete the abandonment and reclamation
work, all three prongs of the Abitibi test are satisfied. The Abandonment Orders are provable claims, and therefore the AER
may not compel Redwater or its trustee to fulfill the obligations in question outside of the BIA's priority scheme. Likewise, the
AER may not condition the sale of Redwater's valuable assets on the performance of those same obligations.
286
Towards the end of its analysis, the majority makes the point that the AER's enforcement actions in this case
facilitate, rather than frustrate, Parliament's intentions behind the BIA priority scheme due to the super priority for environmental
remediation costs set out in s. 14.06(7) (para. 159). Respectfully, I completely reject this contention. No party attempted to argue
that the super priority in subs. (7) was applicable on the facts of this case. Indeed, it is clear that it is not, as the majority itself
acknowledges. I cannot accept that where Parliament has set out a particular super priority for the Crown for environmental
remediation costs, secured against specific real property assets of the bankrupt, and where certain conditions are met, it somehow
"facilitates" Parliament's priority scheme to, in effect, impose that super priority over other assets, in the absence of those
statutory conditions being satisfied. It is wrong to rely on s. 14.06(7) to recognize an effective super priority for the AER in
circumstances where the terms of that subsection are inapplicable. Doing so clearly undermines the detailed and comprehensive
priority scheme that Parliament set out in the BIA to achieve its purposes. Had Parliament wished to extend a Crown super
priority for environmental remediation costs beyond the circumstances in s. 14.06(7), it could have done so.
287 As a final note, GTL and ATB Financial advance alternative arguments that some aspects of Alberta's statutory regime,
including the definition of "licensee", frustrate the purposes of the 1997 amendments to the BIA — purposes that, they say,
include protecting insolvency professionals from liability and reducing the number of orphaned sites.
288 It is not strictly necessary for me to address these arguments, since I have already found that there is an operational conflict
(the Alberta regime's failure to recognize the lawfulness of GTL's disclaimers) as well as a frustration of purpose on other
grounds (interference with the BIA's priority scheme). I would note, however, that GTL has stated that it would immediately
seek a discharge if it were required to carry out the abandonment work, which would result in the remaining Redwater assets
being surrendered to the OWA. The result in this circumstance, which does not appear to be acknowledged, or which appears
to be ignored, in my colleague's reasons, would be more orphaned oil wells. To the extent, then, that the 1997 amendments
were intended to reduce the number of orphaned properties, that purpose is also frustrated by preventing a receiver or trustee
from disclaiming value-negative assets.
IV. Conclusion
289
There is much to be said in the context of this appeal about which outcome will optimally balance environmental
protection and economic development. On the one hand, enforcing the AER's remediation orders would effectively wipe out
the estate's remaining value and leave all of its creditors (except the AER) without any recovery. It would also likely discourage
insolvency professionals from accepting mandates in cases such as this one — potentially resulting in more orphaned properties
across the province. On the other hand, permitting GTL to disclaim the non-producing wells and preventing the AER from
enforcing environmental obligations before the estate's value is depleted would leave open the question of who, exactly, should
foot the bill for remediating the affected land.
290
Whatever the merits of these competing positions, in matters of statutory interpretation this Court is one of law, not of
policy. As the majority recognizes, at para. 30, "it is not the role of this Court to decide the best regulatory approach to the oil
and gas industry"; decisions on these matters are made — indeed, they have been made — by legislators, not judges. And the
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law in this case supports only one outcome. But this does not mean that the AER is without options to protect the public from
bearing the costs of abandoning oil wells. It could adjust its LMR requirements to prevent other oil companies from reaching
the point of bankruptcy with unfunded abandonment obligations (as it has already done since this litigation began). It could
adopt strategies used in other jurisdictions, such as requiring the posting of security up-front so that abandonment costs are not
borne entirely at the end of an oil well's life cycle. One of the interveners, the Canadian Bankers' Association, noted that such
systems of up-front bonding are prevalent in American jurisdictions. The AER could work with industry to increase levies so
that the orphan fund has sufficient resources to respond to the recent increase in the number of orphaned properties. It could
seek judicial intervention in cases where it suspects that a company is strategically using insolvency as a voluntary step to avoid
its environmental liabilities (Sydco Energy Inc (Re), 2018 ABQB 75, 64 Alta. L.R. (6th) 156 (Alta. Q.B.), at para. 84). And,
as I have noted, it can continue to apply the province's statutory regime to all assets of an insolvent or bankrupt debtor that are
retained by a receiver or trustee, including wells and facilities that the receiver or trustee seeks to operate rather than sell.
291 The AER may not, however, disregard federal bankruptcy law in the pursuit of otherwise valid statutory objectives. Yet
that is precisely what it has done here by effectively displacing the "polluter-pays" principle enacted by Parliament in favour of
a "lender-pays" regime, in which responsibility for the bankrupt's environmental liabilities is transferred to the estate's creditors.
Our paramountcy jurisprudence does not permit that result.
292

For the foregoing reasons, I would dismiss the appeal and affirm the orders made by the chambers judge.
Appeal allowed.
Pourvoi accueilli.
Appendix

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
s. 14.06 (1) No trustee is bound to assume the duties of trustee in matters relating to assignments, bankruptcy orders or proposals,
but having accepted an appointment in relation to those matters the trustee shall, until discharged or another trustee is appointed
in the trustee's stead, perform the duties required of a trustee under this Act.
(1.1) In subsections (1.2) to (6), a reference to a trustee means a trustee in a bankruptcy or proposal and includes
(a) an interim receiver;
(b) a receiver within the meaning of subsection 243(2); and
(c) any other person who has been lawfully appointed to take, or has lawfully taken, possession or control of any property
of an insolvent person or a bankrupt that was acquired for, or is used in relation to, a business carried on by the insolvent
person or bankrupt.
.....
(2) Notwithstanding anything in any federal or provincial law, a trustee is not personally liable in that position for any
environmental condition that arose or environmental damage that occurred
(a) before the trustee's appointment; or
(b) after the trustee's appointment unless it is established that the condition arose or the damage occurred as a result of the
trustee's gross negligence or wilful misconduct or, in the Province of Quebec, the trustee's gross or intentional fault.
(3) Nothing in subsection (2) exempts a trustee from any duty to report or make disclosure imposed by a law referred to in
that subsection.
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(4) Notwithstanding anything in any federal or provincial law but subject to subsection (2), where an order is made which has
the effect of requiring a trustee to remedy any environmental condition or environmental damage affecting property involved
in a bankruptcy, proposal or receivership, the trustee is not personally liable for failure to comply with the order, and is not
personally liable for any costs that are or would be incurred by any person in carrying out the terms of the order,
(a) if, within such time as is specified in the order, within ten days after the order is made if no time is so specified, within
ten days after the appointment of the trustee, if the order is in effect when the trustee is appointed, or during the period
of the stay referred to in paragraph (b), the trustee
(i) complies with the order, or
(ii) on notice to the person who issued the order, abandons, disposes of or otherwise releases any interest in any real
property, or any right in any immovable, affected by the condition or damage;
(b) during the period of a stay of the order granted, on application made within the time specified in the order referred
to in paragraph (a), within ten days after the order is made or within ten days after the appointment of the trustee, if the
order is in effect when the trustee is appointed, by
(i) the court or body having jurisdiction under the law pursuant to which the order was made to enable the trustee
to contest the order, or
(ii) the court having jurisdiction in bankruptcy for the purposes of assessing the economic viability of complying
with the order; or
(c) if the trustee had, before the order was made, abandoned or renounced or been divested of any interest in any real
property, or any right in any immovable, affected by the condition or damage.
(5) The court may grant a stay of the order referred to in subsection (4) on such notice and for such period as the court deems
necessary for the purpose of enabling the trustee to assess the economic viability of complying with the order.
(6) If the trustee has abandoned or renounced any interest in any real property, or any right in any immovable, affected by the
environmental condition or environmental damage, claims for costs of remedying the condition or damage shall not rank as
costs of administration.
(7) Any claim by Her Majesty in right of Canada or a province against the debtor in a bankruptcy, proposal or receivership for
costs of remedying any environmental condition or environmental damage affecting real property or an immovable of the debtor
is secured by security on the real property or immovable affected by the environmental condition or environmental damage and
on any other real property or immovable of the debtor that is contiguous with that real property or immovable and that is related
to the activity that caused the environmental condition or environmental damage, and the security
(a) is enforceable in accordance with the law of the jurisdiction in which the real property or immovable is located, in the
same way as a mortgage, hypothec or other security on real property or immovables; and
(b) ranks above any other claim, right, charge or security against the property, despite any other provision of this Act or
anything in any other federal or provincial law.
(8) Despite subsection 121(1), a claim against a debtor in a bankruptcy or proposal for the costs of remedying any environmental
condition or environmental damage affecting real property or an immovable of the debtor shall be a provable claim, whether
the condition arose or the damage occurred before or after the date of the filing of the proposal or the date of the bankruptcy.
Footnotes
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1

I am assuming that the AER's factum is accurate in referring to the existence and amount of this loan (which no other party contested).

End of Document
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