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PART 1 - INTRODUCTION
1.

The Defendant Susan Riddell Rose (Rose) respectfully tenders these submissions in support of

an application for full indemnity costs in connection with her complete success in defeating each and
every extraordinary and baseless claim made against her. Rose asks the Court to order
PricewaterhouseCoopers Inc., LIT (the Trustee), the trustee in bankruptcy of Sequoia Resources Corp.
(Sequoia) to pay her costs personally.1
2.

The grounds of Rose’s application are as follows.
(a)

Rose was completely successful. She is entitled to a meaningful award of costs.

(b)

The Trustee made serious allegations and claims against Rose without having done any

meaningful investigation or analysis.
(c)

The Trustee’s suit in the face of the Resignation and Mutual Release Agreement

executed on October 1, 2016 (the Release) was reckless and vexatious.
(d)

The Trustee did not have standing to sue Rose.

(e)

The Trustee made baseless allegations and submissions which unreasonably impugned

the conduct and character of Rose.
(f)

The Trustee employed unnecessarily adversarial litigation strategies.

(g)

After the Court issued the very clear Reasons, dismissing all of its claims against Rose,

the Trustee took the unreasonable position that it had succeeded, and would seek costs.
(h)

The Trustee has sought full indemnity costs against Rose throughout.

(i)

After the Court issued the very clear written Reasons, the Trustee took the obdurate

position that the Court did not mean what it had written, necessitating another hearing with Briefs
and a second endorsement of Rose’s position.
(j)

The Trustee has not acknowledged an obligation to pay any costs to Rose despite the

foregoing.

1

Application filed May 1, 2020; Rose Brief filed February 4, 2020, paras. 65-66 [Book of Authorities, Tab 1].
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(k)

An award of costs against the Sequoia estate will be worthless. In these circumstances,

PricewaterhouseCoopers Inc. should be required to account for its ill-conceived and baseless civil
claims against Rose.

PART 2 3.

ROSE APPLICATION AND EVIDENCE

On May 1, 2020, Rose filed and served her application for costs and a supporting affidavit (the

Rose Costs Affidavit). The defendants Perpetual Energy Inc. (PEI) and Perpetual Operating Trust (POT)
filed a separate application which also relies on the Rose Costs Affidavit.
4.

The Rose Costs Affidavit attaches the parties’ Bills of Costs. The Rose Bill of Costs establishes

that her solicitor-client costs total $683,430.83.2
5.

Counsel for Rose and counsel for PEI/POT did their best to allocate work between them so as to

avoid duplication. Much of the work done by counsel for PEI/POT would have had to have been done by
Rose’s counsel otherwise, in which case Rose’s reasonable costs would have been significantly higher.3
6.

The Trustee chose not to cross-examine on the Rose Costs Affidavit, has not challenged Rose’s

Bill of Costs, and has filed no evidence in response to this application.4
7.

The Trustee has steadfastly refused to disclose its fees and legal fees incurred to date, although

Mr. Darby expected them to be expensive5, and they have been expensive.6 The only evidence found to
date is a partially redacted statement of disbursements which indicates that, for the period March 23,
2018 to September 30, 2019, the Trustee’s legal fees and expenses were $1,339,025 ($223,000 per
month).7

Affidavit of Susan Riddell Rose sworn May 1, 2020 [Rose Costs Affidavit], Ex. ‘A’. That amount does not include the costs
incurred by Rose in respect of this application from the date of the Bill of Costs at Exhibit A up to the date of this application – Rose
seeks compensation for those costs too.
3
Rose Costs Affidavit, para. 7.
4
The only response by the Trustee to date was its attempt to delay the hearing of the application (DeWaal letter to Nixon J. dated
May 21, 2020).
5
Darby cross-examination October 22, 2018, 87/7-21 [Book of Authorities, Tab 2]; Darby cross-examination November 6, 2019,
83/10-20 [Book of Authorities, Tab 3].
6
The Trustee has not disclosed its fees or the fees of its two law firms in its reports or on its website. On cross-examination, Darby
refused to disclose the fees: Darby cross-examination November 6, 2019, 46/1-13; 48/4-11; 107/20-27, Ex. 5 (Trustee refusing to
produce resolutions approving professional fees) [Book of Authorities, Tab 4], Ex. A for Identification (Trustee refusing to disclose
legal fees) [Book of Authorities, Tab 5].
7
Darby cross-examination November 6, 2019, Ex. A for Identification [Book of Authorities, Tab 6].
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PART 3 8.

STRUCTURE OF SUBMISSIONS

Part 4 of these submissions provides an overview of the evidence on the record relevant to the

grounds enumerated in Part 1.
9.

Part 5 addresses the law in respect of:
(a)

the factors to be considered by the Court in determining the scale of costs to be awarded
in civil proceedings;

(b)

the standards of conduct required of a trustee in bankruptcy as civil litigant; and

(c)

the jurisdiction of the Court to award costs against trustees in bankruptcy personally in
civil proceedings.

PART 4 -

FACTS IN SUPPORT OF AWARD OF FULL INDEMNITY COSTS

(a)

Rose was completely successful. She is entitled to a meaningful award of costs

10.

Costs follow the cause. Rose was completely successful in responding to the extraordinary

claims made against her. There is no question she is entitled to a meaningful award of costs.

(b)

The Trustee made serious allegations and claims against Rose without having done any
meaningful investigation or analysis

11.

Following a sales process and negotiations, on October 1, 2016, PEI, a public company of which

Rose was one of several directors8, transferred ownership and control of certain oil and gas assets (the
Goodyear Assets) to a third party, 1986114 Alberta Inc. (198 Alberta). In order to effect the transaction
(the Aggregate Transaction9), legal ownership of the Goodyear Assets - already held by PEI’s singlepurpose subsidiary Perpetual Energy Operating Corp. (PEOC) - and beneficial ownership - held by POT were combined in PEOC, and PEOC’s shares were conveyed by PEI to 198 Alberta.10
12.

The actors and decision-makers in entering the Aggregate Transaction were PEI and 198 Alberta.

In the hearings before this Court, counsel for the Trustee conceded that, “This was [PEI] doing this
transaction through a subsidiary.”11

A matter of public record in, among other things, PEI’s public disclosure. Also see Rose Statement of Defence filed August 27,
2018, para. 7.
9
As defined in the written reasons of Justice Nixon filed January 13, 2020 [PricewaterhouseCoopers Inc. v Perpetual Energy Inc.,
2020 ABQB 6] (the Reasons) at para. 17 [Book of Authorities, Tab 7].
10
Reasons, paras. 6, 8-10, 17, 58, 92, 287-288.
11
Rose Brief filed November 1, 2018, paras. 55-58 [Book of Authorities, Tab 8].
8
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13.

As was known to the Trustee from the outset, Rose was a director of PEOC at the nomination of

PEI. Rose was not party to the Aggregate Transaction or the Asset Transaction12. Ironically, the only
document generated in the Aggregate Transaction that concerned Rose personally was the Release.
14.

Yet, throughout, the Trustee obdurately maintained that Rose personally was the “directing mind”

of PEOC13; that she personally caused PEOC to enter the Asset Transaction 14; and, incredibly, that she
caused PEI to require 198 to agree to the Release.15 The Trustee would recklessly maintain those
allegations in the face of contradictory information in its possession, and later in the face of cogent and
unchallenged responding evidence.
15.

The Trustee was equally blind to the significance of the events that followed the closing of the

Aggregate Transaction.
16.

Immediately following the closing of the Aggregate Transaction, PEOC, now under new

ownership, control and management, changed its name to Sequoia Resources Corporation. Sequoia’s
new management independently devised a new business plan, managed finances, acquired additional
assets, executed capital investment activities including aggressive recompletion and workover programs,
decommissioned various of the Goodyear Assets, and operated the company with a view to profit.16
17.

At first, Sequoia’s new business plan was a success; Sequoia for a time was one of the most

active companies in Alberta in terms of abandoning wells and reclaiming sites. Unfortunately, the natural
gas market later collapsed and Sequoia failed.17
18.

Rose, of course, had nothing to do with any of that.

19.

The Trustee knew this history before it sued Rose. It had been involved as Sequoia’s proposal

trustee since March 2, 2018 and was appointed Trustee on March 23, 2018. 18 It reported on Sequoia’s
business plan, initial success and reasons for its failure in a Preliminary Report dated April 11, 2018. 19
20.

The Trustee’s Preliminary Report did not mention Rose.

12

Reasons, paras. 3, 17(a).
Affidavit of Paul J. Darby sworn on August 2, 2018, para. 8 (Darby Affidavit) [Book of Authorities, Tab 9]; Darby crossexamination October 22, 2018, 80/14-27.
14
Statement of Claim, para. 16.3. In contradiction, at paragraph 22.2.2, the Statement of Claim alleged that PEI controlled PEOC.
15
Statement of Claim, para. 16.5.
16
Affidavit of Mark Schweitzer sworn October 3, 2018, Ex. A (Schweitzer Affidavit) [Book of Authorities, Tab 10]; Trustee’s
Preliminary Report, p. 2 [Book of Authorities, Tab 11]; Reasons, para. 113.
17
Schweitzer Affidavit, paras. 24-25, Ex. A; Trustee’s Preliminary Report, p. 2; Reasons, para. 19; Darby cross-examination October
22, 2018, 95/3-9.
18
Reasons, para. 20.
19
Trustee’s Preliminary Report, pp. 1-3.
13
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21.

The Trustee expressed concern about a selected component of the Aggregate Transaction, and

made various inquiries of PEI in that regard. PEI cooperated under the direction of Rose. Rose had no
idea that the Trustee had furtively resolved to sue her for $220 million in the face of the Release and on
the basis of allegations of breach of loyalty, failure to exercise business judgment, and oppression.20
22.

On June 26, 2018, the Trustee sent Perpetual its “preliminary views”, not disclosing that they

were its unbending views.21 By then, the Trustee had retained a national law firm and a litigation
boutique,22 and the lawsuit against Rose and the Perpetual defendants was well under way behind the
scenes.23 The Trustee has conceded the allegations to be made against Rose were an extraordinary step
for a trustee in bankruptcy.24 Yet its “preliminary views” said not one word about the brewing law suit
against Rose. The Trustee has never attempted to justify that.
23.

The Trustee not only knew its allegations against Rose would be extraordinary, but also that they

would result in significant cost to the parties:
Q.

Will you agree, based on what you’ve seen today, this lawsuit is going to cost in
the millions of dollars?

A.

I can’t estimate the – I don’t know.

Q.

You’ve been a trustee before, a receiver in court proceedings, a monitor. You’ve
had to see and budget for lawsuits before, but you’re –

A.

If I was to guess –

Q.

I don’t want you to guess. I want you to give me your best evidence.

…

24.

Q.

So your answer is that you don’t know what its going to cost?

A.

No. I don’t know. I expect it to be expensive.25

The Trustee also decided to sue Rose knowing full well that the Sequoia estate could not pay one

cent towards any adverse cost award.26 The Trustee would never have any skin in the game.

20

Rose Brief filed November 1, 2018, para. 34; Rose cross-examination October 26, 2018, 79/12-84/7; Rose Costs Affidavit, para.
4; Darby cross-examination October 22, 2018, 16/7-22/17; 23/21-26/24; 30/5-35/4.
21
Affidavit of Susan Riddell Rose sworn October 19, 2018 [First Rose Affidavit], para. 61 [Book of Authorities, Tab 12] and Ex. X
[Book of Authorities, Tab 13].
22
Torys LLP (retained in March 2018) and DeWaal (retained in April 2018).
23
Rose Brief filed November 1, 2018, para. 34; Darby cross-examination October 22, 2018, 70/9-16; Darby cross-examination
November 6, 2019, Ex. A for Identification (Minutes of First Meeting of Inspectors, April 12, 2018 [“Requested by Trustee Paul Darby
to confirm the retention of Rinus DeWaal as special counsel for the purpose of reviewing SRC’s transactions … to determine
whether they are attackable under the BIA”]); (Minutes of Second Meeting of Inspectors, May 15, 2018 [“The Trustee and its counsel
will provide the inspectors a memo later this week regarding the proposed strategy for the Husky and PEOC transactions”; note re
Trustee having requested DeWaal to conduct an in-depth legal review]); Meeting of Inspectors May 23, 2018 (substantial portions
redacted on the basis of litigation privilege).
24
Darby cross-examination October 22, 2018, 67/24-68/2; Darby cross-examination November 6, 2019, 82/16-19.
25
Darby cross-examination October 22, 2018, 87/7-21; Darby cross-examination November 6, 2019, 83/10-20.
26
Indeed, Mr. Darby would eventually concede this very point, acknowledging that unless all of the Trustee’s actions succeed, there
is “no prospect that the unsecured creditors are going to get a penny” in this bankruptcy, and a “high probability that the unsecured
creditors get nothing”: Darby cross-examination November 6, 2019, 110/21-113/6.
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25.

Remarkably, the Trustee, an officer of the Court plotting to make extraordinary allegations against

Rose, in the face of the Release and contradictory evidence, and knowing that prosecution of the
allegations would be expensive for her, took no steps to investigate the merits of the allegations.27 The
Trustee:
(a)

ignored the reams of records obtained from Sequoia;

(b)

chose not to interview the owners or management of Sequoia;

(c)

chose not to interview any of the municipalities or anyone from the AER regarding the
claims to be made;

(d)

ignored publicly available information regarding the ownership, governance and share
price history of PEI; and

(e)

notwithstanding an opportunity to speak with Rose directly (by which time the Trustee
had already resolved to sue her), did not ask a single question relating to the Trustee’s
extraordinary allegations regarding her conduct and alleged “personal benefit”.28

26.

It bears emphasis that, in the complete absence of any investigation or analysis, without asking

Rose a single question on the subject, the Trustee resolved to allege in the Statement of Claim that Rose
personally and unlawfully benefitted from the Asset Transaction. 29 Then, without a moment’s investigation
of the facts, Darby, an officer of this Court, falsely swore under oath that: “Rose personally benefited from
the Goodyear Restructuring and allowed POT and PEI to benefit from the Goodyear Restructuring, all to
the prejudice of PEOC.”30
27.

A serious and very personal allegation of improper gain was thusly made without any regard to

the facts or the consequences of the allegation. Indeed, the Trustee, by then with two law firms engaged,
did not even consider whether it should investigate:
Q.

My question, sir, is, you were so resolute in your conclusion that you saw no
value in asking her if she had any commentary on that. That’s true, isn’t it?

A.

We did not ask her.

Q.

And that’s why you didn’t ask her, isn’t it? You thought that she would have no
answer that would be of any benefit to you?

A.

We didn’t conclude why we didn’t ask her because we didn’t ask her.

27

Rose Brief filed November 1, 2018, para. 34.
First Rose Affidavit, para 77.
29
Rose Brief filed November 1, 2018, paras. 34, 153; Rose Brief filed February 4, 2020, paras. 35-42; Darby cross-examination
October 22, 2018, 95/16-98/2.
30
Darby Affidavit, para. 49. As noted in the Rose Brief of February 4, 2020 (which this Court adopted as part of its February 14,
2020 reasons), the “Goodyear Restructuring” was a previous concept under consideration by PEI. Darby had not even considered
the actual Aggregate Transaction.
28
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28.

Q.

Why didn’t you ask her?

A.

I don’t remember having the conversation with anyone whether or not we
should.31

An officer of the Court was plotting to sue Rose for almost a quarter of a billion dollars, and did

not even consider whether it should investigate the facts.
29.

And when Rose tendered unchallenged evidence that she clearly did not benefit – a lynchpin to

personal liability – the Trustee would blindly press on with its claim against her nonetheless, making up
new baseless arguments on the fly.32 The Trustee’s fixation on dogging Rose with extraordinary
allegations was unconstrained.33
30.

Without supporting evidence, in the face of contradictory evidence, and in an investigative

vacuum, the Trustee pleaded in its Statement of Claim that:
16.

31.

Rose breached her duties to PEOC, inter alia, by:
16.1

failing to act honestly and in good faith with a view to the best interests
of PEOC;

16.2

failing to exercise the care, diligence and skill that a reasonably prudent
person would exercise in comparable circumstances;

16.3

causing PEOC to enter the Asset Transaction …

16.4

failing to disclose to PEOC …

16.5

causing PEI to require 198 to agree that, as a condition of closing the
Share Transaction, 198 would deliver to PEI releases executed by
PEOC’s new directors, purporting to release Rose from any claims by
PEOC relating to her conduct as a director of PEOC, contrary to s.
122(3) of the ABCA.

The Darby Affidavit would also make very serious uninformed allegations regarding Rose’s

judgment and loyalty, going so far as to opine that Rose had engaged in oppressive conduct. Darby had
no knowledge about that, yet asked her no questions on the subject.34 Why not ask Rose about the
exercise of her judgment when he had the opportunity?35 Darby had no answer:
Q.

At no time did you ask Ms. Rose during your communications with her about the
exercise of her business judgment as a director of PEOC, did you?

A.

No.

31

Darby cross-examination October 22, 2018, 71/23-72/7.
Rose Brief filed November 1, 2018, paras. 156-158.
33
For example, at the December 17, 2018 hearing, the Court grilled Trustee counsel on how Rose could have benefitted personally
from the Asset Transaction, and there was no coherent answer. At first, Trustee counsel conceded that there must be proof of a
direct financial benefit. After grilling, counsel submitted that direct financial benefit is not necessary, and even then was forced to
concede the obvious: that there was no such benefit to Rose, direct or indirect. See: December 17, 2018 hearing transcript, 69/1777/36, 79/21-37, 107-27/30; Rose Brief filed February 4, 2020. Yet the allegation of personal benefit was never withdrawn.
34
Rose Brief filed November 1, 2018, para. 24.
35
Well after the Trustee made the serious allegations and the course of their very limited cross-examination of Rose, Trustee
counsel stated: “… in order to understand exactly what she considered and how she decided to proceed, I need to understand what
she had in mind and why she believed this was a good transaction, a good deal for PEOC” – Rose cross-examination October 26,
2018, 17/24-18/1
32
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32.

Q.

Didn’t think that was necessary?

A.

Her exercise of her judgment’s quite clear in signing the transaction on both
sides.

Q.

So you didn’t think that was necessary?

A.

The evidence speaks for itself.

Q.

So you did not think that was necessary; correct?

A.

Yes.36

To be clear: the sum and substance of the Trustee’s allegations of breach of fiduciary duty,

breach of duty of care, and a claim for $220 million against Rose was the single fact that she had signed
one component of the Aggregate Transaction documents on behalf of both parties. Such conduct is
outrageous and indefensible in an officer of this Court.
33.

Darby also opined in his affidavit that Rose was the directing mind of PEOC, entirely ignoring the

publicly available evidence that PEOC was owned and controlled by PEI, a public company with an active
board of directors.37 At the November 8, 2018 hearing, the Trustee’s counsel flipped, conceding that PEI
controlled PEOC38, yet the Trustee pressed on with the opposite allegation nonetheless. Why?
34.

The Trustee had had all of Sequoia’s records since 2016, yet Darby had not considered them in

preparing his affidavit. Darby had access to the principals of Sequoia, but never asked them about any of
the Trustee’s allegations regarding the Release, the Asset Transaction, the Aggregate Transaction or
Rose.39 The Trustee’s oppression claims were premised on the allegation that the AER and certain
municipalities were aggrieved creditors of PEOC at the time of the Aggregate Transaction, yet Darby did
not even bother to ask the AER or the municipalities if that was true. 40 He just made an assumption.
35.

If Darby had asked PEI, he would have quickly learned his assumption about the municipal taxes

was wrong.41 If Darby had looked at PEOC’s balance sheet at the time of the Aggregate Transaction, he
would have seen that the AER was not a creditor. If the Trustee had considered Redwater,42 it would
have seen that the steadfast position of the AER has been that it does not become a creditor; and that, as

36

Rose Brief filed November 1, 2018, paras. 155, 158. Well after the Trustee made the serious allegations and in the course of its
very limited cross-examination of Rose, Trustee counsel explained that the Trustee still did not have the information it would require
to succeed in a claim against Rose personally: “… in order to understand exactly what she considered and how she decided to
proceed, I need to understand what she had in mind and why she believed this was a good transaction, a good deal for PEOC” –
Rose cross-examination, 17/24-18/1.
37
Reasons, paras. 6, 310; Rose Brief filed November 1, 2018, paras. 29, 56-57; Darby cross-examination October 22, 2018, 89/2327.
38
November 8, 2018 hearing transcript, 75/11-12.
39
Rose Brief filed November 1, 2018, paras. 24-29.
40
Rose Brief filed November 1, 2018, paras. 26, 98 (“We did not look into third party interests such as municipalities, the ARO …”),
121-122, 131.
41
Rose Brief filed November 1, 2018, paras. 131-135.
42
The Supreme Court’s landmark decision in Orphan Well Association v. Grant Thornton Ltd., 2019 SCC 5 [Redwater], was
released January 31st, 2019. Nevertheless, the Trustee would persist for many months in taking positions with respect to the AER’s
status as a claimant against Sequoia that are contradicted by Redwater, a fact this Court noted at length in the Reasons.
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a matter of law, ARO is not a liability. 43 Instead of admitting the obvious, in the course of these
proceedings counsel for the Trustee would agonizingly resist admitting that basic point when pressed by
the Court.44 Why resist? Why would an officer of the Court fight the evidence and the law in its attempt to
punish Rose?
36.

Accordingly, it was plainly wrong for Darby to gratuitously opine in his affidavit that:
Oppression and Prejudice to Creditors
51.
In the opinion of the Trustee, the Asset Transaction was clearly not in the best
interests of PEOC. The Transaction also disregarded and prejudiced the creditors of
PEOC. In particular, the inability of PEOC to pay the ARO and municipal property taxes
directly affected its creditors.45

37.

At the time of the filing of the law suit and the Trustee’s application for judgment, the Trustee had

no interest in waiting to consider the responses that it knew that Perpetual was preparing:

38.

Q.

… And I think that you agreed with me that in swearing your affidavit, you were
aware of your responsibilities under the Code of Ethics; right?

A.

Yes.

Q.

And did it not occur to you that you would be better able to discharge that duty if
you examined more carefully the records received from Sequoia or from
Perpetual on the negotiation of the asset purchase agreement or followed up with
Ms. Rose on her advice that they were providing additional material to you?

A.

We completed our review. We gave them ample time to respond.

Q.

So your answer is no?

A.

That’s correct.46

The Trustee had no interest in the facts, and no regard for the impact of the pending law suit on

Rose.

43

Reasons, paras. 169-173; Rose Brief filed November 1, 2018, para. 84.
November 8, 2018 hearing transcript, 79/39-80/36; December 17, 2018 hearing transcript, 110/29-111/4. December 17, 2018
hearing transcript, 55/37-56/15 [Book of Authorities, Tab 14]; December 17, 2018 Trustee’s Response to Requests from, and
Questions for, the Parties (Trustee’s Answers), Answer to Question No. 40. [Book of Authorities, Tab 15].
45
In the Trustee’s Answers, the Trustee counsel finally conceded that the Court should disregard Darby’s inadmissible opinion:
Answer to Question No. 10.
46
Darby cross-examination October 22, 2018, 34/14-35/4.
44
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(c)

The Trustee’s suit in the face of the Release was reckless and vexatious

39.

Imagine an officer of the court with no standing to sue47 nonetheless deciding to sue a respected

individual for $220,000,000 on the basis of uninvestigated allegations that do not disclose a cause of
action, and in the face of a full and final release which the officer does not challenge. That would have
been difficult to imagine - but for the Trustee having done just that. If that kind of conduct does not cry out
for significantly enhanced costs, it is hard to imagine what might.
40.

The Statement of Claim did not seek to set aside the Release but rather made the plainly wrong

and implausible allegation that Rose caused PEI (the public company) to require 198 (represented by
McCarthy Tétreault) to agree to it.48 Again, it should have been patently clear to the Trustee, even without
additional investigation, that Rose could not have caused PEI to do anything. Similarly, there was no
basis whatsoever to allege that Rose could cause PEI to cause 198 to agree to the Release. 49
41.

In short, the Trustee contrived allegations in an attempt to avoid the obvious consequences of the

Release. That is inexcusable conduct for any litigant, let alone an officer of the Court.
42.

Remarkably, the Trustee saw no reason to ask Rose about the Release. It saw no reason to ask

her whether, as it planned to allege, she had caused PEI to require 198 to agree to the Release:

43.

Q.

And nowhere in [the Trustee’s preliminary views letter] do you mention the
release signed in favour of my client, do you?

A.

No, it does not mention the release.

Q.

Right. So it wasn’t a big enough concern to mention it, was it?

A.

We were asking for their opinion on these issues.

Q.

You didn’t ask for their opinion on the release, did you?

A.

No.

Q.

So you were thinking of a lawsuit against Ms. Rose personally in respect of
alleged breaches of her fiduciary duty. You didn’t ask for her side of the story;
right? We’ve covered that?

A.

We have. The evidence speaks for itself.

Q.

Okay. And you were also thinking of suing her in the face of a release in her
favour, and you didn’t think it was proper to ask about that? right?

A.

Right.50

Incredibly, before Your Lordship, Trustee counsel said that he was “not sure what she could have

been asked” because the “the release is clear.” 51 The Trustee could not conceive of a single question to

The Court found that it was plain on the face of the Statement of Claim that the Trustee had no standing as a ‘complainant’.
Rose Brief filed November 1, 2018, para. 53.
49
Rose Brief filed November 1, 2018, paras. 55-58; Reasons, para. 310.
50
Rose Brief filed November 1, 2018, paras. 47-48; Reasons, para. 18.
51
November 8, 2018 hearing transcript, 76/19-22.
47
48
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ask Rose in relation to its planned allegation that she caused a public company to require an arm’s-length
third party to execute the Release.
44.

Nor did the Trustee ask the principals of 198, to whom it had access, about the planned

allegations regarding the Release.52 For instance, the Trustee might have asked this:
While the Release was negotiated by sophisticated parties both of whom were
represented by legal counsel53; while it was negotiated as a deliverable pursuant to the
Share Purchase Agreement which we do not intend to challenge 54; while the Release
expressly provides that the parties acknowledge and declare that they have had sufficient
time to consider its consequences, and that the parties executed it voluntarily 55; let me ask
you this: Did Rose cause PEI to require you to execute it against your will?

45.

The question was not asked because the answer was obvious. The allegation was preposterous.

46.

On cross-examination, Darby fought against the inevitable admission that the parties signed the

Release of their free will.56 Why?
47.

In her responding affidavit, Rose explained that the Release was negotiated at arm’s length, and

that releases of former directors are standard practice in such transactions. 57 The Trustee did not crossexamine on that evidence or tender reply evidence. Yet the Trustee still forced these preposterous
allegations forward. Why?
48.

The Trustee’s claims against Rose should never have been made in light of the Release. The

Trustee’s contrived allegations regarding the genesis of the Release should never have been made.
When Rose adduced evidence that showed both of these points to be true, the Trustee should have
withdrawn its claims against Rose and apologized. The Trustee’s conduct in this regard should entitle
Rose to an extraordinary award of costs.

(d)

The Trustee did not have standing to sue for oppression

49.

The story is all the more remarkable when one considers that the Trustee did all of that without

standing to sue Rose. Its preposterous allegations were made without legal authority.
50.

Rose’s Statement of Defence expressly pleaded that the Trustee did not have standing to sue,

and should have applied for a determination as to whether it qualified as a complainant. The Trustee did
not reply, and did not apply to have its standing determined. Instead, it proceeded with all of its claims on
the basis of an arrogant and ill-conceived assumption of authority.

52

Rose Brief filed November 1, 2018, para. 59.
Reasons, para. 287.
Reasons, paras. 288-90.
55
Reasons, para. 295.
56
Rose Brief filed November 1, 2018, para. 60.
57
First Rose Affidavit, paras. 56-58.
53
54
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51.

Ultimately, the Court found that, on the face of the Trustee’s Statement of Claim, it did not have

standing as a complainant.58
52.

On this basis alone, the Court should award Rose full indemnity costs in respect of her defence

and response to the Trustee’s baseless allegations of oppression.

(e)

The Trustee made baseless allegations and submissions which unreasonably impugned
the conduct and character of Rose

53.

As was noted in Rose’s Brief filed November 1, 2018 59, uncontested by the Trustee before this

Court, and reiterated by Madam Justice Veldhuis 60, the Trustee is an officer of the Court who is held to
high standards, including the requirement that it act only for the benefit of the bankrupt estate, that it act
impartially, and that it provide honest and complete disclosure. There can be no justification for a trustee
in bankruptcy to make baseless ad hominem attacks on innocent people.
54.

The Trustee’s allegations against Rose were serious and severe by any standard, particularly in

that the Trustee had not investigated them. The Statement of Claim impugned Rose’s conduct and
judgment in the course of her livelihood as an officer and director, alleging, among other things, that she
had violated her duty of loyalty to PEOC. The Trustee alleged that Rose had personally benefitted from
serious misconduct. It alleged that her conduct breached duties of public interest. It sought damages,
interest and full indemnity costs that would total almost a quarter of a billion dollars. Any reasonable
bystander reading the Trustee’s Statement of Claim would perceive the allegations to be extremely
serious and intimidating.
55.

In the absence of a particle of supporting evidence, the Trustee, under the guise of a neutral court

officer, made scurrilous submissions to the Court about Rose. The Trustee asserted, among other things,
that Rose:
(a)

acted dishonestly and in bad faith61;

(b)

“deliberately abandoned her role as PEOC sole director”62;

(c)

“pushed around PEOC”63;

(d)

was “disloyal”64;

58

Reasons, paras. 236-241.
Rose Brief filed November 1, 2018, paras. 30-35.
60
PricewaterhouseCoopers Inc. v. Perpetual Energy Inc., 2020 ABCA 36 (the Appeal Reasons), paras. 50-56 [Book of
Authorities, Tab 16].
61
Statement of Claim, para. 16.1.
62
December 17, 2018 hearing transcript, 48/29-49/3.
63
November 8, 2018 hearing transcripts, 74/4-19.
59
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(e)

exercised “no reasonable degree of prudence or diligence”;65

(f)

disregarded PEOC creditors who could not protect themselves;66

(g)

“exercised no business judgment”;67

(h)

did not even “consider that she had a duty of care”;68

(i)

gave effect to an improper “internal corporate maneuver”;69

(j)

exploited breaches of fiduciary duty (trust) for an “immediate financial advantage” to
herself;70 and even

(k)
56.

engaged in conduct that is analogous to criminal conduct.71

Every allegation and assertion failed under the scrutiny of the Court. They were severe, cruel and

baseless. There was no justification for the Trustee to attack Rose’s character and conduct. Its decision
to do so in the face of contradictory evidence should entitle Rose to an extraordinary award of costs.

(f)

The Trustee employed unnecessarily adversarial litigation tactics

57.

On August 3, 2018, the Friday before the August long weekend, without prior notice, the Trustee

served Rose with the Statement of Claim, the affidavit of Paul Darby sworn the day prior (the Darby
Affidavit) and an application for judgment on all claims, returnable only 4 weeks later. 72 The Trustee
sought damages, interest and full indemnity costs against Rose totalling approximately $220,000,000.
58.

There was no good reason for the Trustee to sandbag Rose with the Statement of Claim. There

was no good reason for the Trustee’s application for judgment, and no good reason for the Trustee to
press for it to be heard on an extremely short timeline.
59.

The Trustee represented to this Court that its claim, the Darby Affidavit and the application for

judgment had to be filed as a result of PEI having failed to provide it with unspecified information. 73 The
Trustee ignored and did not exercise its statutory powers to compel records and conduct investigative

64

November 8, 2018 hearing transcripts, 81/41-82/13.
Trustee’s Answers, Answer to No. 50.
66
Trustee’s Answers, Answer to No. 44c.
67
Trustee’s Answers, Answer to No. 49; December 17, 2018 hearing transcript, 86/13-87/5.
68
Trustee’s Answers, Answer to No. 50.
69
Trustee’s Answers, Answer to No. 44c.
70
Trustee’s Answers, Answer to No. 44f.
71
Trustee’s Answers, Answer to No. 38.
72
Rose Brief filed November 1, 2018, para. 11; Rose Costs Affidavit, para. 4; Reasons, para. 21.
73
Rose Brief filed November 1, 2018, para. 33.
65
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examinations.74 The Trustee’s stated position did not explain or justify a law suit against Rose personally,
or the pursuit of a blitzkrieg litigation strategy against her.75
60.

Rose was forced to respond urgently. 76 Rose promptly filed, among other things, an application

for summary dismissal and a Statement of Defence.77
61.

The parties appeared before Justice Jeffrey on August 30, 2018. Counsel for Rose had to

participate by telephone from a summer vacation. Counsel for Perpetual had to fly in from British
Columbia. The Trustee continued to play hardball, submitting that the entire law suit should be
determined summarily in a one-day hearing that should be scheduled within 3 months. 78 Justice Jeffrey
rejected the Trustee’s position. Ultimately, on the direction of Justice Horner, the applications for
summary dismissal were ordered to be heard first, beginning on November 8, 2018. Rose and her
counsel had to scramble to prepare the supporting materials.
62.

Ironically, despite the Trustee’s assertion that it was entitled to a rushed summary judgment on all

its claims against Rose, the Court would ultimately strike and/or dismiss each and every claim against
her. Even the Trustee’s position on process was proven to be baseless.

(g)

After the Court issued the very clear Reasons, the Trustee took the unreasonable position
that it had succeeded against Rose and that it would seek costs against Rose

63.

Imagine an officer of the court with no standing to sue nonetheless deciding to sue a respected

individual personally for $220,000,000 on the basis of uninvestigated and baseless allegations that do not
disclose a cause of action, and in the face of a full and final release which the officer does not challenge.
Imagine then that the Court issues the inevitable judgment striking and dismissing all of the claims but the
officer of the Court nonetheless publicly claims victory, asserts that the Trustee is entitled to costs against
Rose, and refuses to acknowledge the clear result of the decision.
64.

There is no need to imagine: that is what happened.

65.

The Trustee simply refused to accept that it had lost, and represented to the public that it had

won and would seek costs against Rose.79 In his affidavit sworn in response to the Defendants’
applications for security for costs in the Trustee’s appeal, Darby stated, under oath:

74

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, ss. 16(3), 16(5), 17(1), 163(1) (BIA) [Book of Authorities, Tab 17].
Darby cross-examination October 22, 2018, 74/2-75/5.
76
Rose Brief filed November 1, 2018, paras. 11-12.
77
Rose Statement of Defence filed August 27, 2018.
78
Rose Brief filed November 1, 2019, para. 17.
79
Before the Court of Appeal, Trustee counsel suggested, incorrectly, that Rose’s filing of a notice of appeal prior to the release of
this Court’s written reasons somehow meant that Rose agreed with this view of the Trustee. As acknowledged by the Court, the
notice of appeal of Rose, since withdrawn, was filed only for precautionary reasons to ensure that if necessary she had complied
75

14

The Rose Affidavit suggests that all the cost incurred in the proceedings before Justice
Nixon will be recoverable against the Trustee. No decision on costs has been made yet.
Based on its substantial success before Mr. Justice Nixon, the Trustee will be seeking
costs against the Defendants for those proceedings.80

66.

That affidavit was placed on the PricewaterhouseCoopers Inc. website.

67.

The Trustee has not resiled from its stated position that it will seek costs against Rose despite the

Court’s striking and/or dismissal of every claim against her:

68.

Q.

So, Mr. Darby, you have resolved, correct me if I’m wrong, that it will be seeking
costs against Ms. Rose as a result of the decision of Justice Nixon?

A.

Yes.81

To be clear: despite all of the foregoing, the Trustee’s most recent public statement concerning

the costs of its failed suit against Rose is that it is entitled to costs against Rose.
69.

In this regard, it bears emphasis that the Trustee’s Statement of Claim and application for

judgment both sought costs against Rose on a full indemnity basis. The Trustee has no basis to argue
that it should pay costs on any other scale.

(h)

After the Court issued the very clear Reasons, the Trustee took the obdurate position that
the Court did not mean what it had written, necessitating another hearing with Briefs and a
second endorsement of Rose’s position

70.

The Trustee refused to settle the form of Order arising from the Court’s clear Reasons, asserting

that the Reasons did not mean what they say. Despite the Reasons saying the exact opposite, the
Trustee superciliously insisted this Court did not intend to find the Release was a bar to the alternative
BIA claim made against Rose (the Alternative BIA Claim82).
71.

As a result, the February 14, 2020 hearing before Your Lordship was required. Rose had to file a

Brief and a Reply Brief and have counsel attend to make submissions.
72.

Recall that the Statement of Claim had made one brief reference to the Release, and only in the

context of the allegation that Rose breached her duties owed to PEOC as an officer and director.
Paragraph 16.5 of the Statement of Claim alleged that Rose breached such duties by:
… causing PEI to require 198 to agree that, as a condition of closing the Share
Transaction, 198 would deliver to PEI releases executed by PEOC’s new directors,

with the statutory deadline pending the release of the Reasons. This Court described that step as “prudent” in the circumstances:
February 14, 2020 hearing transcript, 11/37-39.
80
Affidavit of Paul Darby sworn October 18, 2019, paras. 2.1, 2.2; Darby cross-examination November 6, 2019, 97-16-19. On
cross-examination, Darby was forced to concede that his evidence was plainly ill-conceived: Darby cross-examination November 6,
2019, 93/12-19; 94/7-21; 95/6-10; 97/16-23; 98/2-12; 98/15-23; 99/3-8; 100/16-101/11.
81
Darby cross-examination November 6, 2019, 102/9-13.
82
As defined and discussed in Rose Brief filed February 4, 2020, para. 20.
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purporting to release Rose from any claims by PEOC relating to her conduct as a director
of PEOC, contrary to s. 122(3) of the ABCA.

73.

On that basis, the Trustee sought damages against Rose for breach of fiduciary duty of

approximately $220,000,000.
74.

There was no mention of the Release in the context of the Alternative BIA Claim. As noted in

Rose’s Brief filed February 4, 2020, which the Court ultimately adopted as part of its reasons, the Trustee
could not challenge the Release in the context of the Alternative BIA Claim because it was not
challenging the Share Transaction.
75.

The Alternative BIA Claim was made against PEI, the Perpetual Operating Trust and Rose. The

Trustee pleaded they were liable under the “privity” provision of s. 96 of the BIA in relation to the Asset
Transaction. There was no allegation that the Release did not bar the Alternative BIA Claim.83 The
Statement of Claim did not plead how Rose was personally privy to the Asset Transaction. Darby’s
affidavit said nothing about Rose having benefitted as an alleged privy.84 As noted above, the evidence
established she did not benefit at all.
76.

On cross-examination, Darby conceded the Trustee’s sole focus on Rose was in relation to her

conduct as a director of PEOC:

77.

Q.

So what facts were magical in terms of finding a law suit against Ms. Rose?

A.

Specifically her execution of her fiduciary duties with regard to stakeholders of
PEOC.85

In the Trustee’s answers to the Court’s questions filed December 17, 2018, the Trustee submitted

as follows:
The Trustee is not challenging the validity of the Resignation & Mutual Release generally.
However, the release portion is invalid to the extent that the Release purports to release
Ms. Rose from liability for breaches of her statutory duties as a director.86

78.

Nonetheless, consistent with its approach to all other issues concerning Rose, at the February

2020 hearing, counsel for the Trustee now argued that the Alternative BIA Claim against Rose also
(somehow) could skate around the Release. The Court was unimpressed.87

83

Rose Brief filed February 4, 2020, paras. 20, 24(d); Statement of Claim, para. 22.2.5.
Rose Brief filed February 4, 2020, paras. 38-42.
85
Darby cross-examination October 22, 2018, 69/22-25; Rose Brief filed February 4, 2020, para. 15.
86
Trustee’s Answers, Answer to No. 34; December 17, 2018 hearing transcript, 85/2-15; Rose Brief filed February 4, 2020, para. 54.
87
February 14, 2020 hearing transcript, 11/5-14; 12/36-13/4; 14/1-40; 15/36-39.
84
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79.

The Trustee’s position in relation to the scope of the Reasons was entirely unreasonable. The

Trustee should have respected the very clear Reasons of the Court. The Court should award Rose full
indemnity costs in relation to the settlement of the form of Order and the February 2020 hearing.

(i)

The Trustee has refused to acknowledge an obligation to pay any costs to Rose despite
the foregoing

80.

The Trustee has not acknowledged an obligation to pay any costs to Rose, even following the

filing of Rose’s application for costs.
81.

Remarkably, as noted above, the last word from the Trustee is that it wants Rose to pay costs on

a full indemnity basis.

(j)

An award of costs against the Trustee qua trustee in bankruptcy will be worthless. In
these circumstances, PricewaterhouseCoopers should be required to account for its failed
civil claims against Rose

82.

It is painfully ironic that while the Trustee saw it appropriate to sue Rose personally in civil court in

relation to a corporate transaction to which she was not a party, on the basis of extraordinary and
baseless allegations, and while it sought fictionalized damages and full indemnity costs against Rose
personally, the Trustee now balks at the common sense proposition that the real actor,
PricewaterhouseCoopers Inc., should personally bear responsibility for Rose’s necessarily incurred costs
in defeating each and every claim made against her.
83.

The Trustee’s position is even more troubling when one considers that an order of costs against

the estate will be worthless. As found by Madam Justice Veldhuis in the related appeal proceedings:
[21]
Before these applications were brought, the applicants requested the [Trustee] to
confirm that it would be personally liable for a costs award, or that it would post
commercially reasonable security for the appeal. The [Trustee] has failed to do so. Since
the [Trustee] will not post security, this requirement focuses on the financial situation of
the bankrupt estate of Sequoia.
…
[30]
Upon further examination [Darby] admitted that it was highly unlikely that costs
could be paid:
Q.

So unless you win the suit against [the applicants] … the unsecured
creditors get [nothing] right?

…
A.

There’s a high probability that the unsecured creditors get nothing.

Q.

So you’ve got assets of marginal value that you don’t intend to sell or try
to sell. You’ve got expensive lawsuits. You’ve got secured claims that
may or may not be allowed, and you’ve got a very remote prospect of
unsecured creditors being paid anything unless you win all your
lawsuits; right?

…
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A.

Yes.

[31]
During the hearing, counsel for the [Trustee] defended [Darby’s] behavior on the
basis that the test for security for costs asks whether there are assets available to satisfy a
costs award at the moment of assessment and ignores whether this will be the case going
forward. I have not been provided with any authority that the ability to pay requirement
looks at assets in isolation from the liabilities or ignores whether these assets will be
available on the date costs are awarded. In the context of bankruptcy proceedings,
common sense suggests that a court must consider that assets in the estate will be
subject to a hierarchy of claims and may or may not end up being exigible assets.
[32]
In conclusion, the applicants provided financial statements that were not current
but suggested that unsecured creditors (which would include their costs award) would not
be paid from the estate. The [Trustee] did not seriously challenge this assertion. [Darby]
was examined on his affidavit filed in opposition to these security for costs applications
that directly put in issue the ability of the estate to pay the large costs award. He was
unaware of the value of the claims of secured creditors, did not know the balance of funds
in the estate, nor did he have general knowledge of the current financial status of the
estate. It was open to [Darby] to apprise himself of this information before swearing his
affidavit, before attending questioning or during questioning. He chose not to do so.
Based on the records before me, I am satisfied the [Trustee] be unlikely and unable to pay
costs.
…
[33]
In oral argument, the [Trustee] suggested 2,500 wells will remain in the estate,
subject to the appeal, that may be used to satisfy an adverse costs award. The
respondent has given no indication as to their value or any liabilities associated with these
assets. This does not allow this Court to make any meaningful assessment about whether
they can be used to pay costs. In Alberta’s current economic climate “2,500 wells”, with
nothing more, may well be equivalent to a $3 bill.88

84.

It is also noteworthy that the Trustee, personally, has been paid substantial (albeit undisclosed)

fees to date. It has profited from the failed law suit against Rose.
85.

It would be a travesty of justice if the cost award in favour of Rose is made only against the

Sequoia estate. The award would be worthless. It would countenance the Trustee’s conduct and further
punish Rose. Surely, this case cries out for an enforceable award of costs.

88

Appeal Reasons.
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B.
86.

Conclusions regarding the facts

The Court very rarely sees a case like this: an officer of the Court with strict obligations of

neutrality and candour files an extraordinary claim with no standing to sue based on allegations
contradicted by all available information, in the absence of an investigation, all in the face of a clear
release. The officer pursues a blitzkrieg litigation strategy with a view to obtaining quick judgment. All
claims against the defendant are struck and dismissed summarily, but the officer refuses to concede the
scope of the judgment and tells the public it won the case. On the other side of the coin, the defendant,
who never should have been sued for anything, necessarily incurs significant costs and prevails on each
and every position she takes. Yet when it comes to costs, the officer of the Court coldly says “get in line”.
87.

If this case does not justify full indemnity costs, then the remedy of full indemnity costs is illusory.

If the real actor behind the law suit is not ordered to pay, an award of costs will be meaningless.

PART 5 A.

LAW
Costs in Civil Proceedings
Costs Generally

88.

The Trustee elected to sue in the civil courts. The Trustee’s claim and the Trustee were subject to

the statutory and common law jurisdiction of this Court.
89.

The Court has wide discretion to award costs. The discretion extends to awarding "any amount

that the Court considers to be appropriate in the circumstances, including . . . an indemnity to a party for
that party's lawyer's charges".89 The Rules and prior decisions are to be used only as guidelines. 90
90.

Division 2 – Recoverable Costs of Litigation – sets out the Rules’ guidance regarding the exercise

of the Court’s discretion in awarding costs. Rule 10.29 states that a “successful party to an application, a
proceeding or an action is entitled to a costs award against the unsuccessful party, and the unsuccessful
party must pay the costs forthwith. . .”.91 The rule is premised on the assumption that the unsuccessful
party can pay. In deciding whether to impose, deny or vary an amount in a costs award, the Court may
consider, among other factors: “(a) the conduct of a party that was unnecessary or that unnecessarily
lengthened or delayed the action or any stage or step of the action . . . (d) whether any application,
proceeding or step in an action was unnecessary, improper or a mistake.”92

89

Re Estate of Montgomery, 2019 ABQB 833 at para. 15 (Montgomery) [Book of Authorities, Tab 18]; Alberta Rules of Court [the
Rules], R. 10.31(1) [Book of Authorities, Tab 19]; Court of Queens Bench Act, R.S.A. 2000, c. C-31, s. 21 [Book of Authorities,
Tab 20]; Lameman v. Alberta, 2011 ABQB 532 at para. 6 [Book of Authorities, Tab 21], leave to appeal refused 2011 ABQB 724.
90
269335 Alberta Ltd. v Starlite Ltd., 1987 CanLII 3391 (A.B.Q.B.) at para. 5 (Starlite) [Book of Authorities, Tab 22].
91
Rules, R. 10.29-10.33.
92
Rules, R. 10.33(2)(a) & (d).
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91.

As stated by Hillier J. in Canada North Group Inc. (CCAA)93:
[12]

Where costs are warranted, the courts tend to look at three types or categories of
costs awards:
(a)

Solicitor and own client where the successful party receives full
indemnity for their legal fees and proper disbursements;

(b)

Solicitor-client costs where the successful party receives reasonable
legal fees and disbursements which amounts to less than full
indemnification; and

(c)

Party-party costs working from Schedule C of the Rules from 1998, with
potential enhancements including one or more of the following:
(i)

A multiplier against the applicable column;

(ii)

An inflationary adjustment;

(iii)

An extra lump sum amount;

(iv)

A modifier based on a percentage of actual legal costs.

…
[14]
I will not list all the factors which have been identified in the case law as
informing the nature and magnitude of enhancement. In addition to Weatherford, the key
factors were recently listed in McAllister v Calgary (City), 2018 ABQB 999.
[15]
The individual circumstances of each case best inform the exercise of judicial
discretion. . . .94

Solicitor-and-Own-Client (Full Indemnity) Costs
92.

Solicitor-client costs may be awarded to indemnify a party for their reasonable costs of the

litigation where the opposite party’s conduct was reprehensible, scandalous or outrageous.95 Examples
include: (i) where justice can only be done by indemnification; (ii) where there was no serious issue of fact
or law which required the proceedings; and/or (iii) where a party delays or protracts the litigation
(including where the party requires proof of facts that should have been admitted). 96
93.

The list of categories of conduct that are serious enough to warrant solicitor-client costs is not

closed.97 For instance, in College of Physicians & Surgeons (Alberta) v. H. (J.), Justice Graesser held that
full indemnity for legal costs was justified in order to discourage allegations of bias and dishonesty where
no reasonable basis existed to support such allegations.98

93

2020 ABQB 12 [Book of Authorities, Tab 23].
Also see Weatherford Canada Partnership v. Addie, 2018 ABQB 571 at paras. 54-57 (Weatherford) [Book of Authorities, Tab
24], aff’d 2019 ABCA 92.
95
Montgomery at para. 16.
96
Montgomery at para. 16; Weatherford at para. 26, citing Stagg v. Condominium Plan 882-2999, 2013 ABQB 684; Primrose Drilling
Ventures Ltd. v. Amethyst Petroleums Ltd., [2008] AWLD 2311 (A.B.Q.B.) at para. 8 [Book of Authorities, Tab 25], aff’d 2008
ABQB 462, aff’d 2009 ABCA 259; Hamilton v. Open Window Bakery Ltd., 2004 SCC 9 at para. 26 [Book of Authorities, Tab 26];
Pillar Resource Services Inc. v. PrimeWest Energy Inc., 2017 ABCA 19 at paras. 8, 123-126 [Book of Authorities, Tab 27].
97
Montgomery at para. 71; Paniccia Estate v. Toal, 2012 ABCA 397 at para. 135 [Book of Authorities, Tab 28].
98
2009 ABQB 48 at paras. 46-49 [Book of Authorities, Tab 29], cited in Weatherford at para. 29.
94
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94.

In Northland Material Handling Inc. v Parkland (County), this Court confirmed the obligation to

compensate the wrongfully accused party in costs may stem from the reputational and personal impact of
serious and unfounded allegations.99

Enhanced Costs
95.

Should the Court determine full indemnity is not appropriate, Rose respectfully requests this

Honourable Court to make an award of enhanced costs. Enhanced costs can include a percentage, a
multiplier, or a lump sum of a party’s costs.100
96.

In Trizec Equities Ltd. v. Ellis-Don Management Services Ltd.101, the Court stated the general rule

for costs awards, which is that, in the absence of "any misconduct on the part of the litigants . . . to award
costs on a party and party basis". In Alberta, this means that courts will generally award costs to "achieve
indemnity in the range of 40% to 50%". However, Justice Mason noted further that Schedule C is meant
for the "common stream” of litigation," and not for "complex and protracted litigation". When Schedule C
does not provide an appropriate level of costs, a percentage of indemnity approach makes more sense
than applying a multiplier to Schedule C fees. Applying these principles, Justice Mason awarded the
successful defendants 60% of their solicitor-client costs. There are many examples of cases in which the
Court has awarded costs accordingly, often in the range of 75% of solicitor-client costs.102

97.

Examples of conduct that warrant such an award of costs include:
(a)

initiating proceedings with no legal basis to do so;

(b)

raising unnecessary allegations;

(c)

raising unnecessary allegations that are ultimately dismissed;

(d)

initiating proceedings while knowing that an estate’s assets are nearly depleted, resulting
in the unnecessary incurring of legal fees;

(e)

continual suggestions that litigation is required despite the dismissal of claims; and

99

2012 ABQB 586 at para. 13 [Book of Authorities, Tab 30].
See Weatherford at paras. 54-57.
101
1999 ABQB 801 at paras. 20-21, 27, 29, 32 [Book of Authorities, Tab 31].
102
Athabasca Minerals Inc. v. Syncrude Canada Ltd., 2018 ABQB 551 at paras 45, 58-60, 68 [Book of Authorities, Tab 32]. Also
see Styles v. Caravan Trailer Lodges of Alberta Limited, 2019 ABQB 558 at paras 61-63 [Book of Authorities, Tab 33]. Also see
Remington v. Crystal Creek Homes Inc, 2018 ABQB 644 at para. 45 [Book of Authorities, Tab 34]. Also see Montgomery at paras.
77-79.
100
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(f)

not acting in the best interests of an estate.103

The Court has clear jurisdiction to award costs against non-parties
98.

Common law courts have long recognized their jurisdiction to award costs against non-parties on

the basis that they were the “promoter” of the unsuccessful litigation.104
99.

The following statement was endorsed by Rowbotham J. (as she then was):
The real litigant who puts up a man of straw in whose name the litigation is carried on in
order to avoid liability on the part of the real litigant for costs may, on dismissal of the
claim, be cited by notice to appear and shew cause and may thereupon be ordered in a
proper case to pay the costs of the opposite party even when the nominal litigant had a
legal status similar to that of the real litigant to instate the proceedings.105

100.

In 20th Century Television & Appliances Ltd. v Midnapore Property Investments Ltd. 106, the Court

of Appeal awarded costs against a receiver-manager, Coopers & Lybrand Ltd. The Court stated:
[2]
Exposure to possible liability for costs on the part of a private receiver has been
the subject of surprisingly little comment on both case law and text authority. Nonetheless
the general power of the court to award costs against the real promoter of litigation,
although unnamed as a party to it, seems clear. The power was inherent in the Court of
Chancery and has survived today. … It is also contemplated by the Rules of Court.
…
The traditional test is who is the real promoter of the litigation? Once that is determined
exposure to liability for costs may arise should that litigation fail. … In misconduct cases
solicitors may have to pay (Rule 602). The extended liability has reached insurers. …
[3]
That Coopers & Lybrand carried the litigation here is confirmed by the fact that
the application for the ex parte injunction was backed by the affidavit of John MacNutt, an
officer of Coopers & Lybrand. The intended beneficiaries in the action were 20 th Century,
the insolvent debtor, and the Bank of British Columbia which sought to avoid the
honouring of its letter of credit and put Coopers & Lybrand in as their private receivermanager under its debenture from 20th Century.

103

Montgomery at para. 74.
20th Century Television & Appliances Ltd v. Midnapore Property Investments Ltd., 1991 ABCA 328 at para. 2 (20th Century)
[Book of Authorities, Tab 35]. See also (no copies attached): Perry v Perry, [1917] 3 W.W.R. 315, aff’d [1918] 2 W.W.R. 485 (Man.
C.A.); Curry v Davison (1922), 23 O.W.N. 3; Marchiori v Fewster, [1921] 30 B.C.R. 251, aff’d (1922), 63 S.C.R. 342.
105
Starlite at para 6, citing (no copies attached): Sturmer and Beaverton (1912), 25 O.L.R. 501, aff’d 25 O.L.R. 566 at 577; The
Queen v. Greene (1843), 4 Q.B. 646; Oasis Hotel Ltd v. Zurich Ins. Co, [1981] 5 W.W.R. 24 (B.C.C.A.) at p. 28. See also Young v.
Young, [1993] 4 S.C.R. 3, [1999] 8 W.W.R. 513 (S.C.C.) at para. 269 [Book of Authorities, Tab 36]; Jones v. Green, [1995]
A.W.L.D. 1164, (1995), 35 Alta L.R. (3d) 136 (AB QB) at paras. 17-20 [Book of Authorities, Tab 37]. See also (no copies
attached): Riddoch v. Anderson (December 2, 1991), Windsor No. 1379/86 (Ont. Gen. Div.); David v. Pilot Insurance Co. (1991), 49
C.P.C. (2d) 282 (Ont. Gen. Div.), aff’d on other grounds (1994), 24 C.C.L.I. (2d) 69 (Ont. C.A.); Florence v. Canada (Air Transport
Committee) (1990), 42 C.C.L.I. 9 (Fed. T.D.); Mitt v. Henriksson [1968], 1 O.R. 373 (H.C.); Witt v. Sax (1980), 22 AR. 249 (C.A.) at
pp. 254-55; 358427 Alberta Inc. v. Monenco Advisory Services Ltd., 1998 ABQB 16 at para. 33.
106
20th Century at paras. 2-3.
104
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B.
101.

Trustees are held to higher standards than other civil litigants

A trustee in bankruptcy is held to high standards. 107 The Trustee is an officer of the Court. This

requires, among other things, that the Trustee report all relevant information to the Court and act
neutrally.108 The Trustee is governed by the BIA, as well as a Code of Ethics which requires, among other
things, that the Trustee act with high integrity, honesty and impartiality. 109

102.

As an officer of the Court, the Trustee has duties at common law. A trustee, even when involved

in litigation, should not adopt an “adversarial and hostile role.” 110 Rather, the trustee should “present all
the relevant facts in a dispassionate, non-adversarial manner.”111 Our Court of Appeal noted the
applicability of this duty to the Trustee in this very matter.112
103.

A trustee in bankruptcy has an obligation to “act fairly and justly, and to do what is morally right

and honest.”113 As an officer of the Court, where the Trustee chooses to commence litigation in respect of
an allegedly improper transaction, it is not to “take up the cudgel” in favour of any particular creditor, and
should not assume an “adversarial [or] hostile role from the witness stand. 114 Adopting an adversarial and
hostile role in litigation (including with respect to reviewable transactions) while presenting a “bare bones
skeletal case just sufficient to invoke the presumption in s. 95(2) without disclosing to the court those
facts which might … weigh against the presumption” is conduct “by a Trustee as an officer of the court
which must not be tolerated or condoned.”115
C.
104.

Personal liability of PricewaterhouseCoopers Inc.

The Trustee elected to sue outside of Bankruptcy Court to seek civil remedies. It did so knowing

the estate could not pay an adverse cost award if it lost. In so doing, the Trustee lost any protection from
personal liability for costs.
105.

Section 197 of the Bankruptcy and Insolvency Act provides for the authority of the courts to award

costs in bankruptcy proceedings (which these are not):
Costs in discretion of court

In a Memorandum of Argument filed by Paul Darby in the appeal proceedings on February 26, 2020, he submitted: “As the senior
licensed trustee representing the Trustee, Mr. Darby is an officer of the Court who is bound by extensive ethical, legal and
professional duties … pursuant to the [BIA] and the Bankruptcy and Insolvency General Rules”, para. 10. [Book of Authorities,
Tab 38].
108
Darby cross-examination October 22, 2018, 6/13-15; 8/2-16.
109
Darby cross-examination October 22, 2018, 8/17-11/3; 75/26-76/11; Appeal Reasons, para. 50.
110
Norris, Re, 1996 ABCA 357 at para. 24 (Norris) [Book of Authorities, Tab 39].
111
Royal Bank of Canada v. Racher, 2017 ABQB 181 at para. 97 [Book of Authorities, Tab 40].
112
Appeal Reasons at para. 51.
113
Giorgio Galleria Ltd., Re (1995), 2 B.C.L.R. (3d) 337, 1995 CarswellBC 76 (B.C.S.C.) at para. 28 [Book of Authorities, Tab 41].
114
Touche Ross Ltd. v. Weldwood of Canada Sales Ltd. (1983), 20 A.C.W.S. (2d) 197, 1983 CarswellOnt 214 (Ont. S.C.J.) at para.
9 [Book of Authorities, Tab 42].
115
Norris at para. 24.
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197(1) Subject to this Act and to the General Rules116, the costs of and incidental to any
proceedings in court under this Act are in the discretion of the court117.
(2)
The court in awarding costs may direct that the costs shall be taxed and paid as
between party and party or as between solicitor and client, or the court may fix a sum to
be paid in lieu of taxation or of taxed costs, but in the absence of any express direction
costs shall follow the event and shall be taxed as between party and party.
(3)
Where an action or proceeding is brought by or against a trustee, or where a
trustee is made a party to any action or proceeding on his application or on the application
of any other party thereto, he is not personally liable for costs unless the court otherwise
directs.
… [Emphasis added]

106.

Subsection 197(3) is noteworthy: even in bankruptcy proceedings, the court has discretion to

award costs against trustees personally118, and the policy (as it is with all litigation) is “loser pays”.
107.

Section 197 applies to bankruptcy proceedings. In this case, the Trustee is the plaintiff in a civil

law suit. The Trustee and the law suit are governed by the Rules of Court. The Rules of Court offer no
immunity to trustees in bankruptcy from orders for costs. The law is summarized by Houlden & Morawetz
as follows:
Section 197(3) only applies to proceedings in the bankruptcy court. If a trustee in
bankruptcy takes proceedings or has proceedings taken against it in the ordinary civil
courts, s. 197(3) has no application, and if the trustee is unsuccessful in such
proceedings, it will be personally liable for costs. The trustee is, however, entitled to
indemnity out of the bankrupt estate unless it has been guilty of some misconduct in
bringing the proceedings or has taken them without the permission of the inspectors:
Sigurdson v. Fidelity Insurance Co. of Canada, 35 C.B.R. (N.S.) 75, [1980] 6 W.W.R. 315,
20 B.C.L.R. 345, 110 D.L.R. (3d) 491 (C.A.); Kubicsek (Trustee of) v. Brackenbury (1990),
80 C.B.R. (N.S.) 259,44 C.P.C. (2d) 113, 1990 CarswellBC 431 (B.C. S.C.); Berry v.
Cypost Corp. (2004), [2004] B.C.J. No. 403, 2004 CarswellBC 426, 50 C.B.R. (4th) 36, 26
B.C.L.R. (4th) 62, 2004 BCSC 244 (B.C. S.C.). Costs of civil litigation may, in an
appropriate case, be awarded against the trustee on a solicitor and client basis: Montini
Foods Ltd. (Trustee of) v. General Accident Ins. Co. of Canada (1997), 150 D.L.R. (4th)
378 (Ont. Gen. Div.).119

108.

Ordinary civil litigation is not a proceeding under the BIA;120 in such a case “well-established law”

makes the trustee personally liable for the costs of litigation. 121 Though a trustee must take steps to

116

Bankruptcy and Insolvency General Rules (C.R.C., c. 368) (governing taxation and related matters in bankruptcy proceedings).
“court”, except in paragraphs 178(1)(a) and (a.1) and sections 204.1 to 204.3, means a court referred to in subsection 183(1) or
(1.1) or a judge of that court, and includes a registrar when exercising the powers of the court conferred on a registrar under this
Act”. Subsection 183(1) provides: “The following courts are invested with such jurisdiction at law and in equity as will enable them to
exercise original, auxiliary and ancillary jurisdiction in bankruptcy and in other proceedings authorized by this Act during their
respective terms, as they are now, or may be hereafter, held, and in vacation and in chambers: … (d) in the Provinces of New
Brunswick and Alberta, the Court of Queen’s Bench …”.
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Touche Ross Ltd. v. Weldwood of Canada Sales Ltd. (1984), 49 C.B.R. (N.S.) 284 (Ont. S.C.) at paras. 8-9 [Book of
Authorities, Tab 43]; British Columbia (Civil Forfeiture Act Director) v. Nguyen, 2009 BCSC 827 at paras. 44-49 (Nguyen) [Book of
Authorities, Tab 44]; Carter Oil & Gas Ltd. (Trustee of) v. 400133 BC Ltd., 1998 ABCA 372 at paras. 40, 43 (Carter Oil) [Book of
Authorities, Tab 45].
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L.W. Houlden and Geoffrey B. Morawetz, Bankruptcy and Insolvency Law of Canada, 4th ed. (Toronto: Carswell, 2009), I§84
(Bankruptcy and Insolvency Law of Canada) [Book of Authorities, Tab 46].
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Sigurdson v. Fidelity Insurance Co. [1980] 6 W.W.R. 315, 110 DLR. (3d) 491 (B.C.C.A.) at para. 34 [Book of Authorities, Tab
47].
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Ibid at para. 35.
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recover or protect the bankrupt’s property, its duties do not extend to “elaborate and expensive
investigation and litigation” in civil Courts.122 The comments of Newbould J. in 144 Park Ltd., Re, are apt:
The general rule is that a receiver or trustee litigates at its peril if there is no source of
indemnity available to it, with the two standard sources of indemnity residing in the assets
of the estate or a contract of indemnity from one or more creditors. The discipline imposed
by a "loser pays" costs rule applies equally to decisions to commence proceedings by a
receiver or trustee.123

109.

A bankruptcy trustee has no duty to sue. Subsection 30(1) of the BIA provides that a trustee in

bankruptcy may, with the permission of the inspectors124, “bring, institute or defend any action or other
legal proceeding relating to the property of the bankrupt”.125 The law suit must be in the best interests of
the estate, noting the costs and risks associated with the litigation. If the law suit is to pursue claims for
the benefit of the estate’s creditors, it must concern claims of the creditors generally and not individual
creditor claims.126 In this case, however, the Trustee made claims against Rose which, on their face,
related to two alleged individual creditors.127
110.

The conduct of the Trustee is also relevant:
If a trustee brings legal proceedings without first making proper investigations and
inquiries to see if there is a sound basis for the proceedings, the court may order the
trustee to pay costs personally: Burns v. Royal Bank (1922), 2 C.B.R. 482 (Ont. H.C.).
Where the trustee acted in a high-handed manner in proceeding with a sale of assets
when a motion had been brought by a secured creditor for possession of certain assets,
the court ordered the trustee to pay the costs of the creditor personally: Re Lemieux
(1921), 1 C.B.R. 464 (Que. S.C.). Where a trustee caused litigation by carelessness and
lack of common sense, the court ordered the trustee to pay the costs of the litigation
personally: Re Bryant; Ex parte Gordon (1889), 6 Morr. 262 (H.C.). Where the trustee
gave an unfair and improper advantage to a prospective purchaser of assets, it was
ordered to pay the costs personally of all the proceedings: Re Davies Footwear Co.
(1923), 4 C.B.R. 131 (Ont. C.A.). Where a trustee acted improperly in connection with an
appeal launched by the bankrupt prior to bankruptcy with respect to a debt alleged to be
owing to the bankrupt, the trustee was ordered to pay the costs personally: Hall-Chem Inc.
v. Vulcan Packaging Inc. (1994), 28 C.B.R. (3d) 161, 21 O.R. (3d) 89, 1994 CarswellOnt
309 (C.A.).128

111.

In the context of proceedings under the BIA, Courts have ordered costs to be personally payable

by a trustee or a proposal trustee in various circumstances, including where:

122

Ibid at para. 33.
144 Park Ltd., Re, 2015 ONSC 6864 at para. 11 [Book of Authorities, Tab 48]. Also see Spyglass Resources Corp v.
Bonavista Energy Corporation, 2017 ABQB 504 at paras. 120-122 [Book of Authorities, Tab 49]; Crossing Co. v. Banister
Pipelines Inc., 2004 ABQB 56 at paras. 15-20 [Book of Authorities, Tab 50]; Vancouver Trade Mart Inc. (Trustee of) v. Creative
Prosperity Capital Corp. (1998), 7 C.B.R. (4th) 3, 84 A.C.W.S. (3d) 23 (B.C.S.C.) at paras. 29-30 [Book of Authorities, Tab 51];
Nguyen at para. 48.
124
Recall that in this case, despite the demand of Rose, the Trustee never produced any evidence of inspector approval of the law
suit against Rose: Rose Brief filed November 1, 2018, para. 95.
125
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126
Rose Brief filed November 1, 2018, paras. 94, 123.
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Rose Brief filed November 1, 2018, paras. 98, 125.
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(a)

the trustee has taken an “improper and perverse view as to its duties”; 129

(b)

the assets of the estate are insufficient to pay the award of costs130;

(c)

the trustee failed to take a neutral view of the case 131;

(d)

the trustee failed to impartially represent the interests of all creditors;132 and

(e)

the trustee advanced an “adversarial strategy, including as to issues of debatable
merit”.133

112.

While s. 197 of the BIA contemplates party-party costs in bankruptcy proceedings, in civil

proceedings the Court may award costs on any scale against a trustee, including on a solicitor-client
basis.134 The courts have awarded escalated costs against a trustee where, for example:
(a)

The trustee’s conduct in the litigation is “deserving of rebuke,” including because it

“abandoned its neutral role” in the proceeding 135;
(b)

where a trustee adopts an adversarial stance in litigation with “no justifiable reason”136;

(c)

the trustee’s conduct has put the party opposite to unnecessary, considerable

expense137; and
(d)

the trustee took a position opposite clear precedent.138

129

Asian Concepts Franchising Corporation (Re), 2018 BCSC 1464 at para. 17 (Asian Concepts) [Book of Authorities, Tab 52],
citing Commonwealth Investors Syndicate Ltd., Re (1986), 38 A.C.W.S. (2d) 184 (B.C.S.C.), 1986 CarswellBC 490
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PART 6 113.

CONCLUSION

An officer of the Court with strict obligations of neutrality and candour files an extraordinary claim

with no standing to sue based on allegations which are contradicted by all available information, in the
absence of an investigation, and in the face of a clear release. The officer pursues a blitzkrieg litigation
strategy with a view to obtaining a quick judgment. All claims against the defendant are struck and
dismissed summarily. The officer then refuses to concede the scope of the judgment and tells the public it
won the case. On the other side of the coin, the defendant, who never should have been sued for
anything, necessarily incurs significant costs and prevails on each and every position she takes. Yet
when it comes to costs, the officer of the Court shirks any responsibility.
114.

If this case does not justify an award of full indemnity costs, then the remedy of full indemnity

costs is illusory. If the real actor behind the law suit is not ordered to pay, then any award of costs will be
meaningless.
115.

It is noteworthy that the Statement of Claim filed by the Trustee in this proceeding sought costs of

the action “on a solicitor-and-own-client, full indemnity basis”. The Trustee’s application for judgment
sought costs on a full indemnity basis. The Trustee has no basis to argue that it should not be ordered to
pay costs on the same scale now that its extraordinary and baseless claims against Rose have all been
struck and/or dismissed summarily.
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