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I.

OVERVIEW 1

1.

The Intervenors were granted permission to intervene on the basis that they will be

directly and significantly affected by the outcome of the BIA Summary Dismissal Application and
that they will provide expertise or a fresh perspective that will assist the Court.
2.

In support of their intervention, the Intervenors filed affidavits containing irrelevant

evidence and inadmissible opinions. The offending parts of the affidavits were struck or, in the
case of the OWA Affidavit and First Industry Intervenor Affidavits, not considered.
3.

Each of the Intervenors' affiants was questioned on his affidavit.2 Remarkably, none of

the affiants had relevant experience or expertise to support much of what remained in their
affidavits. They know nothing about corporate bankruptcy or s. 96 of the BIA. They have only a
passing familiarity with the Asset Transaction, the Aggregate Transaction, and the relevant facts
one would expect them to know before swearing an affidavit and presuming to tell the Court that
they could be of assistance.
4.

In addition, the Intervenors acknowledged that any effect on them is conditional and

speculative. Their complaint is that //the Trustee loses this case, and //the Trustee does not sell
the Goodyear Assets (which it has not tried to do), and //the AER declares the Goodyear Assets
to be orphans (which it has not), and //the AER increases the Levy as a result of a declaration
that the Goodyear Assets are orphans (which it has not), then they may have to pay a higher
Levy. While that speculative concern about the potential consequences of Sequoia's bankruptcy
may explain why they sought to intervene, it has nothing to do with whether the Asset Transaction
should be declared void as against the Trustee pursuant to s. 96.
5.

The real role of the Intervenors is to have their counsel file briefs to try to shore up the

Trustee's case. Those briefs ignore certain critical facts (for example, the trust relationship
between PEOC and POT), make incorrect assumptions or factual errors, and repeat or supplement
arguments the Trustee has already made. The Intervenors offer nothing that might assist the
Court in deciding the BIA Summary Dismissal Application.

1 This brief uses the defined terms in PricewaterhouseCoopers Inc. v Perpetual Energy Inc., 2020 ABQB 6
(the Reasons) [Perpetual Energy Defendants' Brief filed July 8, 2020 (Perpetual Brief), Tab 1].
2 For ease of reference, condensed transcripts of the questioning of the Intervenors' affiants are highlighted
and attached to this Brief in Tabs A to D. The complete transcripts have been filed.
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II.

THE INTERVENORS' EVIDENCE

A.

No due diligence

6.

The Intervenors made almost no effort to familiarize themselves with the facts. Not one

affiant had read the Asset Purchase Agreement or the Share Purchase Agreement.3 Not one had
read the BIA Summary Dismissal Application,4 the Reasons from the first summary dismissal
application,5 or, with exception of CNRL's affiant, the Perpetual Energy Defendants' Statement of
Defence.6 Only Mr. De Pauw and Mr. Jackson could recall reading Ms. Rose's October 19, 2018
Affidavit, and Mr. Brannan was not even aware that she had sworn one.7 None of the affiants
reviewed the Trustee's records (including its preliminary report) or Sequoia's bankruptcy records.8
7.

On the other hand, almost all of them read the Trustee SOC9 and Mr. Darby's August 2,

2018 Affidavit (excluding most Exhibits).10 To borrow a phrase, the Intervenors were prepared to
offer their assistance to the Court with tunnel vision, knowing next to nothing about the facts and
not having bothered to consider if there were two sides to the story. For example, when asked if
they had any concerns that they had only looked at one side of the story, Mr. Laing said he "felt
comfortable with the facts [he] had been provided",11 and Mr. Brannan simply said "No".12

B.

No understanding of the Asset Transaction or the circumstances of Sequoia's
bankruptcy

8.

The Intervenors' affiants lack even a basic understanding of the Asset Transaction.

9.

Mr. Laing was asked if he knew the "crux" of the Asset Purchase Agreement and replied

"I can assume only. I didn't read the document." When it was put to him that, in general, the

3 Transcript from September 15, 2020 Questioning of Lars De Pauw (De Pauw Tr.) at 9/24-10/6, 33/1934/4; Transcript from September 15, 2020 Questioning of Ron Laing (Laing Tr.) at 15/14-16; Transcript
from September 16, 2020 Questioning of John K. Brannan (Brannan Tr.) at 9/19-22, 17/10-14; Transcript
from September 16, 2020 Questioning of Antonio Jackson (Jackson Tr.) at 11/27-12/1-3.
4 De PauwTr. at 11/22-27; Laing Tr. at 16/3-7; Brannan Tr. at 10/19-11/1; Jackson Tr. at 19/3-5.
5 De Pauw Tr. at 11/15-17; Laing Tr. at 15/17-26; Brannan Tr. at 10/16-18; Jackson Tr. at 13/5-8.
6 De Pauw Tr. at 9/16-18; Laing Tr. at 13/27-14/4; Brannan Tr. at 9/11-12; Jackson Tr. at 12/6-15.
7 De Pauw Tr. at 9/8-10; Laing Tr. at 14/16-17, 15/9-13, 23/17-19; Brannan Tr. at 10/2-3, 17/17-19;
Jackson Tr. at 12/6-12, 12/16-20.
8 De PauwTr. at 12/5-10; Laing Tr. at 16/10-13; Brannan Tr. at 11/6-10; Jackson Tr. at 13/20-24.
9 De Pauw Tr. at 7/14-19; Laing Tr. at 13/27-14/4; Brannan Tr. at 9/9-10; Jackson Tr. at 10/24.
10 De Pauw Tr. at 9/1-4; Laing Tr. at 14/5-6; Brannan Tr. at 9/14-15; Jackson Tr. at 11/5-9.
11 Laing Tr. 22/21-24.
12 Brannan Tr. at 17/17-19.
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Asset Transaction combined the legal and beneficial interests in the Goodyear Assets, his response
was "that wouldn't be ... outside the realm of possibility."13
10.

Mr. De Pauw was questioned on his familiarity with the term "Asset Transaction" and said:

"I believe it relates to the transaction on the [Goodyear Assets]". And when pressed on "which"
transaction: "I guess, the -- the steps that were from -- taken in the transactions between
Perpetual that ended up with Sequoia".14
11.

Mr. Brannan conceded that he has no "detailed knowledge of the transaction between

Perpetual and Sequoia"15 and that his understanding is based on "only what [he] historically read
in the paper about the transaction occurring".16
12.

Mr. Jackson, like the other affiants, read none of the agreements and did not know what

they did,17 but was prepared to swear in his affidavit that they "conflict with the oil and gas
industry's understanding, expectation, and application of standard contractual provisions".18
13.

Notably, Mr. De Pauw, Mr. Jackson and Mr. Brannan all stated that the transactions

involved a transfer of a licensee's regulatory obligations from PEOC to Sequoia (that is, from PEOC
to itself),19 while Mr. Laing speculated that these regulatory obligations somehow "went through"
PEI and ended up with PEOC.20
14.

The affiants also knew little about Sequoia, the value it received from the Asset

Transaction and Aggregate Transaction, or its operations and financial position in the 18-month
period before its bankruptcy. Among other things, they did not know (or only had a vague
recollection) that Sequoia had the benefit of the Gas Marketing Contract, which provided a
guaranteed floor price for 90% of production from the Goodyear Assets,21 that Sequoia
abandoned 150 wells and received reclamation certificates for 91 wells, ranking fifth in the

13
14
15
16
17
18
19
20
21

Laing Tr. at 24/15-20.
De Pauw Tr. at 30/24-31/6.
Brannan Tr. at 15/19-24, 16/5-6.
Brannan Tr. at 16/9-17.
Jackson Tr. at 21/14-22.
Affidavit of Antonio Jackson sworn July 14, 2020 (First Jackson Affidavit) at para 15.
De Pauw Tr. at 48/20-49/14; Jackson Tr. at 24/17-22; Brannan Tr. at 20/2-13.
Laing Tr. at 71/26-72/22.
Laing Tr. at 75/14-19; Brannan Tr. at 32/17-20.
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province in terms of reclamation certificates received,22 or that Sequoia increased its production
and reduced its overall liabilities through to the end of the summer of 2017.23

C.

No relevant expertise

15.

The OWA intervened to assist the Court with the interaction between s. 96 of the BIA and

regulatory obligations, and the determination of whether parties are arm's length.24 Yet Mr. De
Pauw conceded that neither he nor the OWA have any expertise in the BIA or the determination
of whether parties are arm's length.25
16.

The Industry Intervenors sought to assist the Court "strictly on the issues concerning"

s. 96 of the BIA as they relate to the BIA Summary Dismissal Application.26 However, not one of
the affiants has any expertise in corporate bankruptcy or s. 96 of the BIA,27 and not one of them
has even read the application.28 Moreover, while they claim to represent the industry at large,
opining on "industry standards" and alleging breaches of those standards, none of the affiants
holds a position with a Canadian oil and gas industry organization that has anything to do with
these issues.29
17.

None of the Intervenors' affiants have any expertise in matters directly or even

tangentially related to the issues before the Court, such as accounting, preparing financial
statements, or interpreting contracts or legislation.30

D.

Value of ARO

18.

None of the Intervenors estimated Sequoia's ARO. They simply accepted the $200 million

estimate in Mr. Darby's affidavit.31 Their unqualified acceptance is surprising given their evidence
that ARO is subjective and that estimates will depend on factors such as the model and inputs

22 De Pauw Tr. at 50/8-24; Laing Tr. at 74/18-23, 75/3-8.
23 De Pauw Tr. at 51/26-52/8.
24 Affidavit of Lars De Pauw sworn June 29, 2020 (OWA Affidavit) at paras 16(a)-(b).
25 De Pauw Tr. at 67/11-68/2.
26 Affidavit of Ron Laing sworn July 14, 2020 (First Laing Affidavit) at para 7; First Jackson Affidavit at
para 8; Affidavit of John K. Brannan sworn July 15, 2020 (First Brannan Affidavit) at para 7.
27 De Pauw Tr. at 67/11-23; Laing Tr. at 81/16-24; Brannan Tr. at 7/3-7; Jackson Tr. at 16/8-17.
28 De Pauw Tr. at 11/22-27; Laing Tr. at 16/3-7; Brannan Tr. at 10/19-11/1; Jackson Tr. at 19/3-5.
29 De Pauw Tr. at 6/26-7/6; Laing Tr. at 12/13-13/3; Brannan Tr. at 7/8-15; Jackson Tr. at 9/5-9.
30 De Pauw Tr. at 6/22-25, 10/17-25, 47/3-12; Laing Tr. at 9/8-10/2, 11/2-4, 11/26-12/12, 61/26-62/6;
Brannan Tr. at 6/2-21, 40/12-19; Jackson Tr. at 7/14-21, 8/12-9/1.
31 OWA Affidavit at paras 12, 17; First Laing Affidavit at paras 15, 18; First Brannan Affidavit at paras 11,
14; First Jackson Affidavit at paras 16, 19.
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used, the nature of the assets, the estimator's experience with the assets, and the purposes for
or context in which it is estimated. The Intervenors could not say whether the Trustee's $200
million estimate is even in the right ball park. Mr. De Pauw, for example, acknowledged that he
did not know if an OWA estimate would be "in the range" of the Trustee's estimate.32
19.

The only useful evidence provided by the Intervenors is their confirmation that ARO is a

notional and contingent future obligation and that ARO estimates depend on both the use and
user. Their evidence demonstrates that even now (much less at the time of the Asset Transaction)
it is unclear if, when, to what extent, and to whom, the ARO associated with the Goodyear Assets
will materialize into a liability.
20.

Regarding "if and when", for example, Mr. De Pauw acknowledged that the burden of the

ARO will not fall on the OWA, or its members, unless and until the AER designates the Goodyear
Assets as orphans (which it has not33).34 Mr. Laing and Mr. Brannan said the same.35 Mr. De Pauw
also acknowledged: "If [the Goodyear Assets] were sold to another entity, they would not be
designated as orphans".36
21.

Regarding "to what extent"—that is, the quantification of ARO—Mr. Laing explained at

length that ARO is inherently uncertain and subjective, and can be estimated in any number of
ways. For example, he stated that "ARO can be defined in many different ways. It depends on
what purpose you're using it for, how you treat the end of life obligations related to assets."37 He
also acknowledged that estimates depend on factors such as the estimator's knowledge,
experience, efficiencies and costing, and whether it is the buyer or seller in a transaction,38 as
well as the impact of inflation and changes in operating practices, the date of abandonment, and
reserve life.39 Reinforcing Mr. Laing's evidence, Mr. De Pauw testified that the OWA has developed
efficiencies reducing its abandonment costs by 50% relative to the AER's estimates and reducing
its reclamation costs by roughly 10% relative to CAPP's benchmarks.40

32
33
34
35
36
37
38
39
40

De Pauw Tr. at 62/22-25.
De Pauw Tr. at 24/26-25/1.
De Pauw Tr. at 56/13-21.
Laing Tr. at 79/10-27; Brannan Tr. at 23/17-24/7.
De Pauw Tr. at 25/25-26/2.
Laing Tr. at 43/24-26.
Laing Tr. at 44/27-45/5, 47/14-24.
Laing Tr. at 56/24-57/9.
De Pauw Tr. at 71/23-73/22.
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22.

This evidence is clearly at odds with the Intervenors' position that AROs are "certain

liabilities".41 But it is entirely consistent with Mr. Schweitzer's evidence that ARO varies depending
on "cost of financing, timing of planned expenditures, changes in development and operating
strategies and costs that a buyer may bring to the assets".42
23.

Regarding "to whom" the liability is owed, the affiants were unable to provide a concrete

answer. Mr. Brannan deposed that ARO is a liability owed to shareholders, but quickly retracted
that statement,43 while Mr. Laing suggested that ARO is a liability owed to the regulator, the
industry and shareholders.44

III.

RESPONSE TO THE INTERVENORS' BRIEFS

A.

OWA's Brief

24.

The OWA Brief only addresses Issue 3 in the Perpetual Energy Defendants' Brief: Was

PEOC insolvent at the time of the Asset Transaction or rendered insolvent by the Asset
Transaction?
25.

The OWA starts with certain factual errors and incorrect assumptions. For example:
(a)

at paragraphs 1, 2 and 5: "At the time of the Asset Transaction, Sequoia did not
have the financial ability to fulfill POT's ARO associated with the Goodyear Assets",
"[t]here is no dispute that Sequoia did not have the financial wherewithal to fulfill
the regulatory obligations transferred to it", and "[i]t is not disputed that at the
time of the Asset Transaction, Sequoia did not have sufficient assets to satisfy the
ARO"; and

(b)

at paragraph 15: "At the time of the Asset Transaction... Sequoia had liabilities to
creditors... of at least $8,705,701.14 in municipal property tax arrears".

41 Affidavit of Ron Laing sworn August 12, 2020 (Second Laing Affidavit) at para 20; Affidavit of Antonio
Jackson sworn August 17, 2020 (Second Jackson Affidavit) at para 6; Affidavit of John K. Brannan
sworn August 12, 2020 (Second Brannan Affidavit) at para 6.
42 Affidavit of Mark Schweitzer sworn October 3, 2018 (First Schweitzer Affidavit) at para 12(d), (f).
43 Brannan Tr. at 43/10-15, 44/11-13.
44 Laing Tr. at 59/24-60/1.
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26.

Not only are paragraphs 1, 2 and 5 factually wrong, but they illustrate a misunderstanding

of ARO. A licensee does not "fulfill" or "satisfy" ARO at a point in time. Rather, ARO is an end-oflife "non-monetary regulatory obligation" requiring the licensee "to do somethingf.45
27.

Paragraph 15 misstates the municipalities' evidence. The affidavits referred to address

property tax arrears at the time of Sequoia's bankruptcy (March 23, 2018) or in 2020, not at the
time of the Asset Transaction. This Court has already determined that the relevant outstanding
municipal property taxes in 2016 were $1,560,890.46
28.

Much of the OWA Brief address the "liability" versus "obligation" terminology. An

obligation, by its ordinary meaning, is something a person is legally or morally bound to do.
Certain obligations may ultimately render a person insolvent, whether or not they are liabilities or
claims provable in bankruptcy. However, that does not assist the OWA's next logical leap—that
"ARO is an obligation which must be fulfilled and therefore should be considered in assessing
Sequoia's solvency".47
29.

First, ARO forms a fundamental part of the value of the licensed assets48

30.

Second, for the purposes of determining whether a company is insolvent, "it is

inappropriate to include every debt payable at some future date for the purposes of determining
insolvency" as "[t]his would render numerous corporations insolvent".49 Obligations should
instead be measured against the fair valuation of the company's property and "limited to
obligations currently payable or properly chargeable."50
31.

Third, even if "long-term debt" should be considered, as the OWA suggests,51 that does

not mean ARO should be considered for the purposes of determining insolvency. ARO does not
lend itself to this type of analysis. Whereas the present value of a long-term debt can reasonably

45 Orphan Well Association v Grant Thornton Ltd, 2019 SCC 5 (Redwater) at paras 138-140 [Tab 1];
Reasons at para 239 [Perpetual Brief, Tab 1].
46 Reasons at para 334 [Perpetual Brief, Tab 1].
47 OWA Brief at para 19.
48 Reasons at para 166; Redwater at para 157.
49 Royal Bank of Canada v Oxford Medical Imaging Inc, 2019 ONSC 1020 {Royal Bank) at para 39 [Tab 2].
See also: Enterprise Capital Management Inc v Semi-Tech Corp, [1999] OJ No 5865 (ONSC) (Enterprise)
at paras 15-18 [Tab 3]; Canada (Attorney General) v Reliance Insurance Co, [2008] OJ No 795 (ONSC) at
para 35 [Tab 4]; Re Industries Cover Inc. (Syndic), 2015 QCCS 136 {Re Industries) at paras 267-268,
274-275, 300, 302, 388-393, 402, 410-422, and 424, 427 [Tab 5].
50 Royal Bank at para 39 [Tab 2]; Enterprise at para 17 [Tab 3].
51 OWA Brief at para 18.
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be quantified, it would be artificial to fix ARO at a point in time for the purposes of s. 96. ARO is
subjective and estimates depend on "many factors".52 Just as the same person can derive different
estimates regarding the same asset depending on the model and inputs they employ, and the
discount rates and inflation assumed, different companies can derive different estimates
depending on their unique experiences, efficiencies and outlooks. Moreover, estimates can
change with time depending on technological advancements and new information about the
asset.53 To treat one figure used for accounting purposes as gospel in determining whether a
company is solvent at a particular point in time is absurd.
32.

ARO is a provision, not a liability—a distinction that both Mr. Laing and Mr. Brannan were

unable to make.54 ARO does not have a creditor, defined magnitude, timing of payment, method
of settling, or other characteristics of a liability. As Ms. Rose explained, ARO "associated with the
Goodyear Assets... did not represent a creditor claim or a current liability at the time of closing.
ARO represented an accounting estimate of the expenditures to be incurred many years in the
future after the associated reserves have been fully produced and wells have been permanently
shut in".55 This is consistent with Mr. Laing's evidence in reference to the ARO provision in CNRL's
2019 Annual Report—namely, that CNRL's reported $5.7 billion ARO in 2019 includes assets that
may not require abandonment for another 60 years, and that CNRL only spent about 5% of that
amount on abandonment expenditures in 2019.56
33.

In the OWA's view, it is irrelevant whether the asset will require abandonment and

reclamation next year or in 60 years; all that matters is that it will need to be done by someone,
someday, somehow. This is precisely the sort of "simplistic approach" condemned in Re Industries

Cover Inc, where the Court emphasized that the balance sheet test for insolvency under the BIA
should not be applied "blindly or in a void" by ignoring realities.57

52 Laing Tr. at 44/19-20.
53 Similarly, in Redwater aX. para 152 the Court observed: "Given the most conservative timeline... it is
difficult to predict anything occurring with sufficient certainty. Much could change within the next decade,
both in terms of government policy and in terms of the willingness of those in the Alberta oil and gas
industry to discharge liabilities" [Tab 1].
54 Reasons at paras 224-226, 239, 357, 367 [Perpetual Brief, Tab 1]; Laing Tr. at 61/19-62/9; Brannan
Tr. at 41/7-12. See also: Redwater aX para 139, 157-158. [Tab 1]
55 Rose Affidavit at para 74.
56 Laing Tr. at 67/20-68/8.
57 Re Industries at paras 417-418 [Tab 5].
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B.

Industry Intervenors' Brief

34.

The Industry Intervenors address Issues 1 and 2 of the Perpetual Energy Defendants'

Brief: Was there a "transfer" reviewable under the BIA1 If so, was the transfer "at undervalue"?
35.

Remarkably, the Industry Intervenors' two-paragraph argument58 that the Asset

Transaction was a "transfer" under s. 96 does not address that POT is a trust (not an entity) and
PEOC the trustee of POT. It merely repeats what is stated in one part of the Asset PSA, as if that
were the complete answer.
36.

It appears that the Industry Intervenors start from the misunderstanding that POT held

the licenses to the Goodyear Assets and transferred them to PEOC pursuant to the Asset
Transaction.59 But the Asset Transaction only combined POT's "interest in" the Goodyear Assets
in PEOC, that is, its beneficial interest in the Goodyear Assets held by PEOC in trust for POT. It
did not transfer licenses because PEOC was already the licensee. As the Trustee acknowledged
in the first summary dismissal application, "the legal interests and licenses for the Goodyear
Assets were held by PEOC" and "[a]s a result, the sale by POT of the beneficial interests in the
Goodyear Assets to PEOC required no transfers...".60
37.

And as this Court and the Supreme Court observed: ARO is an obligation of a licensee.61

Since PEOC was the licensee of the Goodyear Assets both before and after the Asset Transaction,
the Asset Transaction did not change its position regarding the associated ARO.
38.

The Industry Intervenors' argument regarding value repeats statements from Redwater,

stating that ARO are an inherent part of a licensed asset, a fundamental part of its value, and
serve to depress the value.62 This is not in dispute. However, none of that assists in determining
whether the Asset Transaction was a "transfer" reviewable under s. 96 of the BIA.

58 Industry Intervenors Brief at paras 13, 14.
59 Industry Intervenors Brief at paras 13, 15.
60 Trustee Brief filed November 1, 2018 at para 13.2 (emphasis added). See also: Rose Affidavit at para 10;
Transcript from Questioning of Ms. Rose held on October 26, 2018 at 6/2-4, 7/7-9; Reasons at para 10
[Perpetual Brief, Tab 1].
61 Reasons at paras 149-151, 166 and 225 [Perpetual Brief, Tab 1].
62 Industry Intervenors Brief at para 15.
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39.

Mr. Darby and the Intervenors rely on a reserve report (the McDaniel Report).63 But as

Mr. Schweitzer explained, and Mr. Darby acknowledged,64 "end of life abandonment and
reclamation costs and property taxes for the recognized reserves were in fact included" in the
McDaniel Report.65 The McDaniel Report discounted the ARO associated with the Goodyear Assets
at the same discount rate as the reserves.
40.

The fact that ARO is part of an asset's inherent value does not mean that ARO is a liability

or should be double counted—once in considering the value of the underlying asset (like in the
McDaniel Report, or as 198 did in determining what they were prepared to pay for PEOC) and a
second time, as a liability in the accounting sense.
41.

Apart from the evidence of the value of components of the Asset Transaction, there is

other evidence of fair market value. "[FJair market value" referred to in the definition of "transfer
at undervalue" in the BIA is the price an asset or business would fetch in a free and open
marketplace. As Mr. Schweitzer stated: "The fair market value of assets determined by
negotiations between informed industry participants is complex and influenced by assumptions,
forecasts, financing costs, business plans, strategies and competitive forces".66
42.

The fair market value of PEOC as of October 1, 2016, is uncontradicted: Perpetual sold all

the shares in PEOC to an arm's length party, 198, under the Share Purchase Agreement, which
was negotiated between arm's length parties between July and September 26, 2016, and closed
October 1, 2016 at 12:03am—2 minutes after the Asset Transaction.
43.

The evidence indicates that the Purchaser Team necessarily considered ARO in assessing

the value of the Goodyear Assets under the Asset Transaction and the Aggregate Transaction as
a whole. The Purchaser Team negotiated which assets (and therefore associated ARO) formed
the Goodyear Assets,67 and conducted extensive due diligence related to the ARO associated with
the Goodyear Assets, including a review in the data room and field visits.68 They also "engaged
in extensive technical discussions and presentations with the Vendor Team to assist in their
assessment of the Goodyear Assets and the business going forward" and "negotiated the specifics
63 Affidavit of Paul J. Darby sworn August 2, 2018 (Darby Affidavit) at para 37.2.
64 Darby Affidavit at para 41.1 and Exhibit N. Mr. Brannan confirmed that ARO is typically included in reserve
reports: Brannan Tr. at 29/4-6.
65 Schweitzer Affidavit at para 11.
66 First Schweitzer Affidavit at para 12(d).
67 Rose Affidavit at para 39(a).
68 Rose Affidavit at paras 32, 39(b)-(c).
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of transitioning the assets to a sustainable cost structure relative to current natural gas prices,
including the transition of a reduced group of field and office employees and in-house
abandonment and reclamation equipment and processes".69 Much like the OWA has been focusing
on increasing its efficiencies and cost reductions in abandoning and reclaiming orphans over
recent years,70 the Purchaser Team negotiated the Asset Transaction and the Aggregate
Transaction with a view to implementing an aggressive (and more effective) abandonment and
reclamation program.71
44.

The Share Purchase Agreement required, prior to closing, that the Asset Transaction be

completed to combine the beneficial interest in the Goodyear Assets with the legal interest already
in PEOC. The Share Purchase Agreement also required that a number of elements be included as
part of the Goodyear Assets in PEOC, some of which were included as part of the Asset
Transaction.
45.

On September 26, 2016, before the Asset Transaction, POT entered into, and then—as

part of the Asset Transaction—assigned and novated PEOC into, the Gas Marketing Contract with
Mercuria for production from the Goodyear Assets.72 POT's beneficial interests in the Gas
Marketing Contract73 and Proprietary Seismic Data,74 were part of the assets transferred to PEOC
pursuant to the Asset Transaction. POT also paid PEOC $134,022 in adjustments of the purchase
price of $10.75

69 Rose Affidavit at paras 39(c)-(d).
70 De PauwTr. at 74/10-15.
71 First Schweitzer Affidavit at Exhibit A (Sequoia's Letter to Stakeholders dated March 26, 2020) and Exhibit
B (Trustee's Preliminary Report).
72 Rose Affidavit at paras 43(c)(i), 48(d). See clause 2.4 of the Gas Marketing Contract: "Concurrently with
the execution of this Agreement [the Share Purchase Agreement, executed on September 26, 2016], the
Corporation [PEOC] and Third Party Marketing Company [Mercuria] have entered into [the Gas Marketing
Contract]."
73 Schedule D of the Asset Purchase Agreement (being Rose Affidavit, Exhibit J), lists Material Contracts,
with "PEOC File Number” "Other 3" being the Gas Marketing Contract. "'Assets' means the Vendor's interest
in the... Miscellaneous Interests". ’"Miscellaneous Interests' means..., including: (i) the Title and Operating
Documents.” '"Title and Operating Documents' means..., including: ... (ii) the Material Contracts."
74 The Asset Purchase Agreement (being Rose Affidavit, Exhibit J), transferred all of POTs interests in the
Vendor Proprietary Seismic Data (as defined in the Asset Purchase Agreement) to PEOC. See e.g.
"'Miscellaneous Interests' means..., including: ... (v) the Vendor Proprietary Seismic Data...". "'Vendor
Proprietary Seismic Data' means the 100% proprietary geophysical information of Vendor as it pertains to
the Lands..." PEOC in turn licensed Proprietary Seismic Data to POT acting through its trustee. See
"'Purchaser Seismic License Agreement' means the agreement to be issued to Vendor by Purchaser in
respect of the Purchaser Proprietary Seismic Data, substantially in the form attached as Schedule 'F'."
75 Rose Affidavit at para. 48(a).
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46.

The Share Purchase Agreement also established parameters related to the transition of

operations and employees to PEOC, the recovery of the gas over bitumen royalty credit, the
sharing of benefits in the event of future municipal tax changes, and an office sublease—but
nothing beyond the Goodyear Assets (inclusive of the Gas Marketing Contract, Proprietary Seismic
Data and purchase price adjustments) that could be monetized for substantive value.76
47.

By executing the Share Purchase Agreement on September 26, 2016 and closing the Share

Transaction at 12:03 a.m. on October 1, 2016, the arm's length transaction between PEI and 198
effectively set the fair market value of the PEOC's shares at $10, being the value of the Goodyear
Assets with the inherent benefits of the price protection and any offsetting ARO. The value of the
consideration exchanged between POT and PEOC at 12:01 a.m. on October 1, 2016, to combine
the beneficial interest in the Goodyear Assets with the legal interest was $1—mirroring the fair
market value established for the Goodyear Assets in the Share Purchase Agreement, including
adjustments.
48.

Necessarily, the arm's length parties' determination of the fair market value of PEOC's

shares of $1 substantively equalled their determination of the value of the Goodyear Assets,
including any associated ARO embedded in that value, and the related consideration of all assets
at the time of the closing of the Asset Transaction. It is artificial for the Trustee to give an opinion
on the value of the consideration PEOC received under the Asset Transaction—and even more
artificial for the Intervenors to endorse that opinion—without considering the arm's length parties'
determination of the fair market value of PEOC's shares, which necessarily reflected the fair
market value of the Goodyear Assets (including the embedded price protection and ARO).
September 28, 2020
RESPECTFULLY SUBMITTED.

BURNET. DUCKWORTH & PALMER LLP

D.J. McDonald, Q.C./Paul G. Chiswell/
Michael S. Deyholos
Counsel for the Perpetual Energy Defendants

76 Rose Affidavit at paras 21, 24, 39(e), 42, 43(c) and 49; Affidavit of Mark Schweitzer sworn May 5, 2020
for the BIA Summary Dismissal Application at para 12(c).

13

HIGHLIGHTED TRANSCRIPTS FROM QUESTIONING

A.

Lars De Pauw (OWA)

B.

Ron Laing (CNRL)

C.

John K. Brannan (Torxen)

D.

Antonio Jackson (Cenovus)

AUTHORITIES IN RESPONSE TO INTERVENORS

1.

Orphan Well Association v Grant Thornton Ltd, 2019 SCC 5 [extracts]

2.

Royal Bank of Canada v Oxford Medical Imaging Inc, 2019ONSC 1020

3.

Enterprise Capital Management Inc v Semi-Tech Corp, [1999] OJ No 5865

4.

Canada (Attorney General) v Reliance Insurance Co, [2008] OJ No 795

5.

Re Industries Cover Inc. (Syndic), 2015 QCCS 136

SUPPLEMENTAL AUTHORITIES

6.

Atlantic Lottery Corp Inc v Babstock, 2020 SCC 19 at paras 18-19

7.

Re Fiducie Cote Poirier, 2007 QCCS 4857 [headnote]

8.

L.W. Houlden and Geoffrey B. Morawetz, Bankruptcy and Insolvency Law of Canada, 4th
ed at B§25

9.

Canada Business Corporations Act, RSC, 1985, c C-44 at s. 2 "entity"

10.

Vickiund v Peavine Metis Settlement, 2014 ABQB 397 at paras 52-53.

TAB A

1 to 4
1

2

· · · · · · · · · · · · · · · Clerk's stamp:

·1

·

·2· ·INTERVENOR(S)· · · · · · Orphan Well Association,

·

·3· · · · · · · · · · · · · · Canadian Natural Resources

· · ·_______________________________________________________

·4· · · · · · · · · · · · · · Limited, Cenovus Energy Inc.

· · · · · · · ·QUESTIONING OF LARS THOMAS DE PAUW

·5· · · · · · · · · · · · · · and Torxen Energy Ltd.

· · · · · · · · · · · · ·CALGARY, ALBERTA

·6

· · · · · · · · · ·BY MR. D. J. McDONALD, Q.C.

·7· ·DOCUMENT· · · · · · · · ·QUESTIONING ON AFFIDAVIT

· · · · · · · · · AFFIDAVIT SWORN JUNE 29, 2020

·8

· · · · · · · · · · ·HELD SEPTEMBER 15, 2020

·9

· · · · · · · · · · · · ·VIA REMOTE VIDEO

10· ·_______________________________________________________

· · ·_______________________________________________________

11· ·Taken before L. D. Stevenson, Official Court Reporter,

· · ·COURT FILE NUMBER· · · · 1801-10960

12· ·pursuant to Rules 5.26, 6.20, and 13.46 of the Court of

·

13· ·Queen's Bench of Alberta.

· · ·COURT OF QUEEN'S BENCH OF ALBERTA

14· ·_______________________________________________________

·

15

· · ·JUDICIAL CENTRE· · · · · Calgary

16· ·FOR THE PLAINTIFF(S) PRICEWATERHOUSECOOPERS INC., LIT,

·

17· ·IN ITS CAPACITY AS THE TRUSTEE IN BANKRUPTCY OF SEQUOIA

· · ·PLAINTIFF(S)· · · · · · ·PricewaterhouseCoopers Inc.,

18· ·RESOURCES CORP., NOT IN ITS PERSONAL CAPACITY:

· · · · · · · · · · · · · · · LIT, in its capacity as the

19· ·R. de Waal

· · · · · · · · · · · · · · · Trustee in Bankruptcy of

20· ·L. Rasmussen (Not Present)

· · · · · · · · · · · · · · · Sequoia Resources Corp. and

21· ·de Waal Law

· · · · · · · · · · · · · · · not in its personal capacity

22· ·Suite 1010, 505 3rd Street SW

·

23· ·Calgary, Alberta

· · ·DEFENDANT(S)· · · · · · ·Perpetual Energy Inc.,

24· ·403-266-0012

· · · · · · · · · · · · · · · Perpetual Operating Trust,

25

· · · · · · · · · · · · · · · Perpetual Operating Corp. and

26

· · · · · · · · · · · · · · · Susan Riddell Rose

27

3

4

·1· ·FOR THE DEFENDANT(S) PERPETUAL ENERGY INC., PERPETUAL ·1· · · ·FOR THE INTERVENOR(S) CANADIAN NATURAL RESOURCES
·2· ·OPERATING TRUST, PERPETUAL OPERATING CORP.:

·2· · · ·LIMITED, CENOVUS ENERGY INC., AND TORXEN ENERGY LTD.:

·3· ·D. J. McDonald, Q.C.

·3· · · ·G. S. Watson

·4· ·P. G. Chiswell

·4· · · ·K. Gramlich

·5· ·Burnet, Duckworth & Palmer LLP.

·5· · · ·Parlee McLaws LLP.

·6· ·2400, 525 - 8 Avenue SW

·6· · · ·3300, 421 - 7 Avenue SW

·7· ·Calgary, Alberta

·7· · · ·Calgary, Alberta

·8· ·403-260-0100

·8· · · ·403-294-7000

·9

·9

10· ·FOR THE DEFENDANT SUSAN RIDDELL ROSE:

10· · · ·OFFICIAL COURT REPORTER:

11· ·S. Leitl (Not Present)

11· · · ·L. D. Stevenson, CSR(A)

12· ·G. Benediktsson (Not Present)

12· · · ·Dicta Court Reporting Inc.

13· ·Norton Rose Fulbright Canada LLP.

13· · · ·760, 1015 - 4 Street SW

14· ·3700, 400 3rd Avenue SW

14· · · ·Calgary, Alberta

15· ·Calgary, Alberta

15· · · ·403-531-0590

16· ·403-267-8222

16· · · ·_______________________________________________________

17

17· · · ·(PROCEEDINGS COMMENCED AT 10:02 AM)

18· ·FOR THE INTERVENOR(S) ORPHAN WELL ASSOCIATION:

18· · · ·LARS THOMAS DE PAUW, Affirmed, Examined by Mr. McDonald

19· ·K. T. Lenz, Q.C.

19· · · ·THE COURT REPORTER:· · · Please state and spell your

20· ·Bennett Jones LLP.

20· · · ·full name for the record.

21· ·4500, 855 - 2 Street SW

21· ·A· ·Sure.· It Lars Thomas De Pauw, spelt L-A-R-S,

22· ·Calgary, Alberta

22· · · ·T-H-O-M-A-S, D-E, space, P-A-U-W.

23· ·403-298-3100

23· · · ·THE COURT REPORTER:· · · Thank you.

24

24· ·Q· ·MR. McDONALD:· · · · · Mr. De Pauw, you've affirmed

25

25· · · ·that you will tell the truth during this questioning

26

26· · · ·session today; is that correct?

27

27· ·A· ·Correct.

Dicta Court Reporting Inc.
403-531-0590

YVer1f

5 to 8
5

6

·1· ·Q· ·And you understand that I'm questioning you on an
·2· · · ·affidavit you swore in these proceedings, that is
·3· · · ·Action Number 1801-10960 in Court of Queen's Bench of
·4· · · ·Alberta on June 29th, 2020?
·5· ·A· ·I do.
·6· ·Q· ·I understand you have a copy of that affidavit in front
·7· · · ·of you.
·8· ·A· ·I do.
·9· ·Q· ·And do you also have a book of documents that my office
10· · · ·provided to your counsel I believe earlier today?
11· ·A· ·Yes.
12· ·Q· ·I may be referring to some of those documents during
13· · · ·the course of our questioning today.
14· · · · · · You are the executive director of the Orphan Well
15· · · ·Association; correct?
16· ·A· ·Correct.
17· ·Q· ·How long have you held that position?
18· ·A· ·Since June of 2017 -- July of 2017, sorry.
19· ·Q· ·And prior to that, did you hold another position with
20· · · ·the Orphan Well Association?
21· ·A· ·No.
22· ·Q· ·What briefly was your employment history prior to
23· · · ·joining the Orphan Well Association?
24· ·A· ·I was a senior environmental engineer at Matrix
25· · · ·Solutions.
26· ·Q· ·What's the business of Matrix Solutions?
27· ·A· ·They are an environmental consultant.

·1· ·Q· ·And how long were you with Matrix Solutions?
·2· ·A· ·It was approximately a year and a half.
·3· ·Q· ·And briefly can you trace your employment history
·4· · · ·before that for me?
·5· ·A· ·Prior to Matrix Solutions, I was employed at Tervita as
·6· · · ·a strategic account manager.· That was from 2013 to
·7· · · ·2015 I believe, and before that I was at PennWest
·8· · · ·Energy Trust & Petroleum as environmental manager and
·9· · · ·other prior roles before that.
10· · · · · · And then before that, from '99 to 2001, I was
11· · · ·working for a small environmental consulting firm
12· · · ·called Weibe Environmental.
13· ·Q· ·That generally outlines your experience in the energy
14· · · ·business since 1999, does it?
15· ·A· ·Correct.· Yes.
16· ·Q· ·What education do you have?
17· ·A· ·I have a bachelors of science in engineering and a
18· · · ·masters of science.
19· ·Q· ·And when did you graduate?
20· ·A· ·I graduated with a bachelors in 1997 and a masters in
21· · · ·1999.
22· ·Q· ·Do you have any professional designations?
23· ·A· ·I'm a professional engineer with APEGA.
24· ·Q· ·Anything else?
25· ·A· ·No.
26· ·Q· ·Do you currently hold any executive positions with
27· · · ·Canadian energy industry organizations?
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·1· ·A· ·I'm not sure I understand the question.
·2· ·Q· ·Well, you're a member of APEGA.· Are you a member of
·3· · · ·the executive of APEGA?
·4· ·A· ·Oh, no, I'm not.
·5· ·Q· ·Are you a member of any other industry organization?
·6· ·A· ·No.
·7· ·Q· ·I'm going to refer to the defined terms that you have
·8· · · ·used in your affidavit.· If I do that, will you
·9· · · ·understand me?
10· ·A· ·Yeah.
11· ·Q· ·And if there is any confusion about any term I use,
12· · · ·just please let me know.· Will you do that?
13· ·A· ·Yes.
14· ·Q· ·And I understand from paragraph 2 of your affidavit
15· · · ·that defined terms you use in that affidavit have the
16· · · ·meanings given to them in the statement of claim.· Did
17· · · ·you read the statement of claim?
18· ·A· ·I don't recall if I've read the statement of claim
19· · · ·recently.
20· ·Q· ·Right now I'm just concerned about whether when I use
21· · · ·defined terms in the statement of claim, I just want to
22· · · ·make sure that you're going to understand what I'm
23· · · ·talking about.· Do you have a copy of the statement of
24· · · ·claim handy in case we need to refer to it?
25· · · ·MR. LENZ:· · · · · · · · We do.
26· · · ·MR. McDONALD:· · · · · · I can't hear you, Mr. Lenz,
27· · · ·but it looked like you were saying yes.· Is that what

·1· · · ·you've got there?
·2· · · ·MR. LENZ:· · · · · · · · Yes, I do.· Can you hear that?
·3· · · ·Yes, I do.
·4· ·Q· ·MR. McDONALD:· · · · · Yes, thanks.· Got it.
·5· · · · · · Were you authorized to swear this affidavit by the
·6· · · ·Orphan Well Association, sir?
·7· ·A· ·Was I authorized?· I'm not sure what you mean by that.
·8· ·Q· ·Well, did you need to seek any authorization from the
·9· · · ·organization before you filed an affidavit seeking to
10· · · ·intervene in these proceedings, and if so, did you get
11· · · ·it?
12· ·A· ·Yeah, our board is aware.· Board of directors is -- is
13· · · ·aware that we were filing this affidavit.
14· ·Q· ·And were you instructed by the board of directors to
15· · · ·file it, or is it just your initiative just to make
16· · · ·them aware?
17· ·A· ·Our board is in agreement with the filing of the
18· · · ·affidavit.
19· ·Q· ·I want to know what due diligence or homework you did
20· · · ·before you swore your affidavit, and I'd asked you a
21· · · ·moment ago about whether you'd read the statement of
22· · · ·claim.· I wasn't clear from your answer whether you had
23· · · ·read it, but it was sometime ago or you weren't sure if
24· · · ·you did.· Can you clarify that for me?
25· ·A· ·Well, we've obtained legal advice from Bennett Jones
26· · · ·and reviewed materials from PricewaterhouseCoopers in
27· · · ·regards to the -- the case.
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·1· ·Q· ·Okay.· What materials did you review that you received
·2· · · ·from PWC?
·3· ·A· ·I've reviewed Paul Darby's affidavit from 2018 and
·4· · · ·we've had meetings with PWC as well.
·5· ·Q· ·Do you recall if you reviewed Mr. Darby's transcript of
·6· · · ·the cross-examination on his affidavit?
·7· ·A· ·I have not.
·8· ·Q· ·Did you review a copy of Ms. Rose's affidavit from
·9· · · ·2018?
10· ·A· ·I have reviewed her affidavit as well.
11· ·Q· ·How about Mr. Schweitzer's affidavit from 2018?
12· ·A· ·I have reviewed parts of his affidavit.
13· ·Q· ·I take it you didn't review the transcripts of those
14· · · ·cross-examinations.
15· ·A· ·I have not.
16· ·Q· ·Did you read Perpetual Energy defendants' statement of
17· · · ·defence?
18· ·A· ·No.
19· ·Q· ·When you looked at Mr. Darby's affidavit or Ms. Rose's
20· · · ·affidavit, did you also read the exhibits to those
21· · · ·affidavits?
22· ·A· ·There was some of the affidavit -- or, sorry, the
23· · · ·exhibits in the affidavits that I reviewed.
24· ·Q· ·Which ones, do you recall?
25· ·A· ·In particular, materials that were provided in
26· · · ·PowerPoint presentations, and I believe one of them was
27· · · ·to the board of directors, and I think one of them was

·1· · · ·in relation to the board or -- or management meetings.
·2· · · ·I did not review the purchase and sale agreements or
·3· · · ·the exhibits that related to the details within that.
·4· · · ·There was correspondence in Mrs. Rose's affidavit that
·5· · · ·related to internal correspondence with the purchasers
·6· · · ·that I did review as well.
·7· ·Q· ·Okay.· Anything else you can recall that you reviewed
·8· · · ·in the exhibits to either Mr. Darby or Ms. Rose's
·9· · · ·affidavit?
10· ·A· ·There was -- there was some press releases from
11· · · ·Perpetual that I reviewed as well.
12· ·Q· ·And why didn't you review the purchase and sale
13· · · ·agreements?
14· ·A· ·Well, I'm not a lawyer, so I'm not sure there was
15· · · ·something in there in particular that I needed to
16· · · ·review.
17· ·Q· ·I take it from your background that your expertise is
18· · · ·in engineering and environmental issues; is that right?
19· ·A· ·Correct.
20· ·Q· ·And your expertise is not in interpreting contracts?
21· ·A· ·Correct.
22· ·Q· ·And was it because you're not a lawyer and don't have
23· · · ·that expertise that you decided that you didn't need to
24· · · ·review the purchase and sale agreements?
25· ·A· ·Correct.
26· ·Q· ·Did you review any other records, that is other than
27· · · ·those exhibited -- those two affidavits relating to the
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·1· · · ·2016 transactions?
·2· ·A· ·I reviewed the AER's press release relating to this
·3· · · ·matter, and I reviewed two bulletins from the AER in
·4· · · ·2016 in regards to their licensee transfer
·5· · · ·requirements.
·6· ·Q· ·And were those bulletins something that you were
·7· · · ·generally familiar with before that, or is that the
·8· · · ·first time you familiarized yourself with those
·9· · · ·bulletins?
10· ·A· ·I was familiar with them from before, but I wanted to
11· · · ·review them.
12· ·Q· ·Are you aware that the judge who is hearing the
13· · · ·proceedings in this case is Justice Nixon?
14· ·A· ·I am.
15· ·Q· ·And have you read his January 2020 decision in what we
16· · · ·call the first summary dismissal application?
17· ·A· ·I have not.
18· ·Q· ·There have been some decisions in the Court of Appeal
19· · · ·in this case primarily related to security for costs.
20· · · ·Have you read those decisions?
21· ·A· ·I have not.
22· ·Q· ·The Perpetual Energy defendants have filed a second
23· · · ·summary dismissal application generally referred to as
24· · · ·the BIA summary dismissal application and that's
25· · · ·scheduled to be heard in court on October 1 and 2.
26· · · ·Have you read that application?
27· ·A· ·I have not.

·1· ·Q· ·I take it you haven't read any of the materials that
·2· · · ·were filed in relation to it or in support of it
·3· · · ·either; is that correct?
·4· ·A· ·Correct.
·5· ·Q· ·What about the Sequoia bankruptcy records, have you
·6· · · ·reviewed any of those?
·7· ·A· ·I have not.
·8· ·Q· ·So I take it you haven't seen the trustee's preliminary
·9· · · ·report into the Sequoia bankruptcy; is that correct?
10· ·A· ·Yeah, correct.
11· ·Q· ·What about records from Sequoia itself, did you review
12· · · ·any Sequoia records other than those that may have been
13· · · ·attached as exhibits to either Mr. Darby or Ms. Rose's
14· · · ·affidavit?
15· ·A· ·I don't recall reading anything from Sequoia.
16· ·Q· ·You haven't seen Sequoia's letter to its stakeholders
17· · · ·around the time that it became bankrupt?
18· ·A· ·I have seen it in the binder here.
19· ·Q· ·Okay.· That's the first time you've seen it?
20· ·A· ·I had seen it previously, but I don't know where I
21· · · ·would've seen it, but I did -- had seen it before.
22· ·Q· ·Okay.· You mentioned looking at the AER press release
23· · · ·and two bulletins.· Are there any other Alberta Energy
24· · · ·Regulator records that you reviewed in relation to
25· · · ·this?
26· ·A· ·Not in relation to this, but part of my job is to
27· · · ·regularly be aware of AER regulations.
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·1· ·Q· ·Now, I've tried to cover everything that I can think of
·2· · · ·that you might have reviewed in connection with this
·3· · · ·case before swearing your affidavit.· Is there anything
·4· · · ·that you can think of that I've missed?
·5· ·A· ·I did review some of our legal advice from counsel in
·6· · · ·regards to this matter.
·7· ·Q· ·Okay.· Anything else?
·8· ·A· ·No.
·9· ·Q· ·You mentioned you received some materials from PWC.
10· · · ·Did you meet with Mr. Darby in relation to this case?
11· ·A· ·We have.
12· ·Q· ·And when did you first meet with him?
13· ·A· ·The first meeting that I had with Mr. Darby was in
14· · · ·March of 2018 when Sequoia was in the process of filing
15· · · ·for bankruptcy.
16· ·Q· ·And what was, broadly speaking, the subject matter of
17· · · ·that meeting?
18· ·A· ·It was to inform the AER and the OWA that Sequoia was
19· · · ·going to be filing for bankruptcy.
20· ·Q· ·Have you had other meetings with Mr. Darby or other PWC
21· · · ·representatives in relation to this?
22· ·A· ·Yes.
23· ·Q· ·When?
24· ·A· ·I'd have to check the records about when they happened,
25· · · ·but we've had a number of meetings with -- with
26· · · ·Mr. Darby and PWC.
27· ·Q· ·Well, let's look at a couple of timeframes and see if

·1· · · ·we can help narrow it down.
·2· · · · · · Are you aware that the statement of claim in this
·3· · · ·case was issued on August 2nd, 2018?
·4· ·A· ·I wasn't aware, but if that's the date.
·5· ·Q· ·Well, if you'll take my word for it, did you meet with
·6· · · ·Mr. Darby or PWC representatives between the time of
·7· · · ·your initial meeting in March 2018 and the filing of
·8· · · ·the statement of claim?
·9· ·A· ·I'd have to check the timing of those meetings.
10· ·Q· ·Where I'm really going with this, sir, is were you, on
11· · · ·behalf of the OWA, in communication with PWC in
12· · · ·relation to the decision to or the steps taken to sue
13· · · ·in this case?
14· ·A· ·Could you ask that question again?
15· ·Q· ·What I want to know from you, sir, is in this period
16· · · ·from your first meeting in March 2018 until the time
17· · · ·the statement of claim was filed, did you talk to
18· · · ·Mr. Darby or other PWC people about the fact that it
19· · · ·was the trustee's plan to sue Perpetual and others?
20· ·A· ·I believe that we did have meetings with them before
21· · · ·they filed.
22· ·Q· ·So you were aware that they were going to file?
23· ·A· ·Correct.
24· ·Q· ·And what was your role in those meetings?
25· ·A· ·My role was there as the executive director of the
26· · · ·Orphan Well Association.
27· ·Q· ·Well, then what was the Orphan Well's role in relation
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·1· · · ·to its decision to sue an oil company in this case?
·2· ·A· ·Our role would be that we would likely be the biggest
·3· · · ·impacted stakeholder in regards to the Sequoia
·4· · · ·bankruptcy.
·5· ·Q· ·So was the Orphan Well Association in favour of
·6· · · ·commencing this lawsuit?
·7· · · ·MR. LENZ:· · · · · · · · Just hold on.· I'm not sure
·8· · · ·what the relevance is of that, Mr. McDonald.· I know
·9· · · ·you've taken a very narrow view of relevancy, and I'd
10· · · ·like to carry on with that in this questioning.
11· · · ·(OBJECTION)
12· ·Q· ·MR. McDONALD:· · · · · Well, then let's move past the
13· · · ·filing of the statement of claim, and I know you can't
14· · · ·pinpoint for me your meetings with PWC, but maybe we
15· · · ·can do it more broadly.
16· · · · · · Were you generally in communication with PWC after
17· · · ·the statement of claim was filed through to present
18· · · ·date relating to this case?
19· ·A· ·Yes.
20· ·Q· ·For what purpose?
21· ·A· ·To be kept informed about the proceedings.
22· ·Q· ·Did you consider applying to intervene in the case
23· · · ·before the first summary dismissal application?
24· ·A· ·We did consider it.
25· ·Q· ·Why didn't you?
26· · · ·MR. LENZ:· · · · · · · · I don't see the relevance,
27· · · ·Mr. McDonald.· Objection.

·1· · · ·(OBJECTION)
·2· ·Q· ·MR. McDONALD:· · · · · Have you spoken to any of the
·3· · · ·Sequoia representatives about this case?
·4· ·A· ·When we met with PWC in March of 2018, Vicki Benoit was
·5· · · ·in the meetings.
·6· ·Q· ·And did you speak with her about the transactions?
·7· ·A· ·I don't recall.
·8· ·Q· ·Have you spoken with her other than in those initial
·9· · · ·meetings?
10· ·A· ·I have not.
11· ·Q· ·Are you familiar with the names Mr. Yang and Mr. Wang
12· · · ·as two of the principals of Sequoia?
13· ·A· ·I'm familiar with the names.
14· ·Q· ·Have you ever spoken with them?
15· ·A· ·I have not.
16· ·Q· ·Have you ever tried to contact them?
17· ·A· ·No.
18· ·Q· ·Other than Ms. Benoit, have you ever spoken with
19· · · ·anybody from Sequoia or tried to speak with anyone from
20· · · ·Sequoia?
21· ·A· ·I did have a conversation with an environmental
22· · · ·coordinator, but I can't recall if the individual was
23· · · ·employed at Sequoia or Perpetual.
24· ·Q· ·Let's turn to any contact you've had with Perpetual.
25· · · ·Other than that person that you don't know whether he
26· · · ·or she was with Sequoia or Perpetual, have you been in
27· · · ·communication with anybody from Perpetual in relation
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·1· · · ·to this case?
·2· ·A· ·Your video broke up.· Could you repeat the question?
·3· ·Q· ·I'm sorry.
·4· · · · · · Putting aside this environmental coordinator, and
·5· · · ·I know you don't know who that person was employed by,
·6· · · ·have you been in communication with anybody from
·7· · · ·Perpetual in relation to this case?
·8· ·A· ·Yes.
·9· ·Q· ·Who and when?
10· ·A· ·It was Geoff Merritt, who is on the board of directors
11· · · ·I believe -- or, was at least at the time I spoke with
12· · · ·him.
13· ·Q· ·When was that?
14· ·A· ·I don't recall the date of it.
15· ·Q· ·What was the purpose of that discussion?· How did it
16· · · ·arise?
17· ·A· ·Geoff and I are at the same golf club and he mentioned
18· · · ·it to me.
19· ·Q· ·Did you have any substantive discussion with him about
20· · · ·it?
21· ·A· ·No.
22· ·Q· ·Any other communications with anybody from Perpetual?
23· ·A· ·Not that I can recall.
24· ·Q· ·Did you make any efforts to contact Ms. Rose or
25· · · ·Mr. Schweitzer or anybody else in relation to this
26· · · ·case?
27· ·A· ·I have not.

·1· ·Q· ·You're aware that there are three other intervenors in
·2· · · ·this case.· CNRL, Cenovus and Torxen; is that right?
·3· ·A· ·I'm aware of that.
·4· ·Q· ·And have you been in communication with representatives
·5· · · ·of those companies in relation to this case?
·6· ·A· ·I have.
·7· ·Q· ·And for what purpose?
·8· ·A· ·Sorry, I think your video broke up again.· Could you
·9· · · ·repeat the question?
10· ·Q· ·For what purpose?
11· ·A· ·The intervenors represent companies that are paying a
12· · · ·large proportion of the orphan levy, and we wanted them
13· · · ·to be aware that we were going to be intervening, and
14· · · ·we did discuss the potential of them intervening as
15· · · ·well.
16· ·Q· ·Is it your recollection that you were the one that
17· · · ·initiated the suggestion to intervene to them?
18· ·A· ·We did reach out to those groups initially to make that
19· · · ·suggestion.
20· ·Q· ·When was that?
21· ·A· ·I'd have to check the exact dates, but it's in the last
22· · · ·couple of months.
23· ·Q· ·And is the only discussion you've had with them about
24· · · ·this case that reaching out to make the suggestion to
25· · · ·intervene?
26· ·A· ·We have had discussions with representatives of those
27· · · ·organizations in regards to this -- this case.
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·1· ·Q· ·Did you review their affidavits either before or after
·2· · · ·they were filed?
·3· ·A· ·I have reviewed their affidavits.
·4· ·Q· ·Before or after they were filed, do you recall?
·5· ·A· ·I believe I saw a draft of them before they were filed,
·6· · · ·and I did review the final version.
·7· ·Q· ·And essentially the OWA and those three intervenors,
·8· · · ·have they been coordinating their efforts in this case?
·9· ·A· ·We have spoken together on it.
10· ·Q· ·Okay.· I'd like you to turn to the booklet that you
11· · · ·received from our office.· I don't have a precise copy
12· · · ·of it, but I believe I have all the documents that are
13· · · ·in it, and I expect that at Tab 1 you'll see a copy of
14· · · ·the OWA 2019 annual report.· Do you have that?
15· ·A· ·Correct.
16· ·Q· ·And I take it you're familiar with this.
17· ·A· ·I am.
18· ·Q· ·Can we mark that as an exhibit, please?
19· · · ·THE COURT REPORTER:· · · Yes, just the tab, Tab 1?
20· · · ·MR. McDONALD:· · · · · · Yes, just Tab 1, the 2019 OWA
21· · · ·annual report.
22· · · · · · · · ·EXHIBIT 1 -· 2019 Orphan Well Association
23· · · · · · · · ·Annual Report
24· ·Q· ·MR. McDONALD:· · · · · Sir, would you turn to page 1
25· · · ·under the heading Our Vision and Mandate?· Do you have
26· · · ·that -27· ·A· ·Yes.

·1· ·Q· ·-- in front of you?
·2· ·A· ·Yes.
·3· ·Q· ·And I see looking at the second paragraph (AS READ):
·4· · · · · · The mandate of the OWA is to safely
·5· · · · · · decommission orphan oil and gas wells,
·6· · · · · · pipelines and production facilities, and
·7· · · · · · restore the land similar to its original
·8· · · · · · state.· Since its formation in 2002, the OWA
·9· · · · · · has successfully decommissioned approximately
10· · · · · · 3,100 orphan wells, with 940 sites reclaimed.
11· · · ·I take it that's not only the mandate of the OWA, but
12· · · ·that's probably a fair description of your role as the
13· · · ·executive director to implement that mandate; is that
14· · · ·right?
15· ·A· ·Correct.
16· ·Q· ·And you mentioned in the prior paragraph that the OWA
17· · · ·(AS READ):
18· · · · · · ... began as an innovative collaboration
19· · · · · · among the Alberta Government, provincial
20· · · · · · regulators and the oil and gas industry.
21· · · ·Is it still a collaboration among those three
22· · · ·stakeholders?
23· ·A· ·I would describe it as that.
24· ·Q· ·And the provincial regulators that you speak of there,
25· · · ·that really refers to the Alberta Energy Regulator or
26· · · ·the AER; is that right?
27· ·A· ·Correct.
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·1· ·Q· ·Am I correct that the OWA is a non-profit society
·2· · · ·formed under The Societies Act?
·3· ·A· ·That is correct.
·4· ·Q· ·And am I also correct that much of the statutory
·5· · · ·framework for the operations of the orphan fund,
·6· · · ·respectively the OWA, is found in the Oil and Gas
·7· · · ·Conservation Act under Part 11?
·8· · · ·MR. LENZ:· · · · · · · · Hold on.· I don't think that's
·9· · · ·within his area of expertise, Mr. McDonald.
10· · · ·(OBJECTION)
11· ·Q· ·MR. McDONALD:· · · · · Okay.· Would you turn to Tab 2
12· · · ·of the book, sir, Oil and Gas Conservation Act?· Do you
13· · · ·have that?
14· ·A· ·Correct, I do.
15· ·Q· ·And I believe the first page after the cover should be
16· · · ·Part 11, Orphan Fund.· Do you see that?
17· ·A· ·I do.
18· ·Q· ·Are you familiar with that section, Part 11?
19· ·A· ·I am.
20· ·Q· ·And does Section 70 in that part deal with what the
21· · · ·orphan fund may be used for?
22· ·A· ·I see that section.
23· ·Q· ·So I take it you're familiar with it as part of your
24· · · ·job, are you not?
25· ·A· ·I am familiar with it.
26· ·Q· ·Okay, and I'm not asking you to interpret legislation,
27· · · ·I just want to know if this is where the orphan fund

·1· · · ·finds its authority to carry out its operations or
·2· · · ·whatever other -·3· · · ·MR. LENZ:· · · · · · · · Mr. McDonald, I'm going to
·4· · · ·object.· Sorry, that's -- you're calling for an
·5· · · ·opinion -- legal opinion and a lot of issues raised
·6· · · ·about opinions.· He's not a lawyer.
·7· · · ·(OBJECTION)
·8· ·Q· ·MR. McDONALD:· · · · · Okay.· Well, what can the
·9· · · ·orphan fund be used for?
10· ·A· ·So it can be used for the decommissioning and
11· · · ·reclamation of orphan properties for the reimbursement
12· · · ·of working interest claims, when an active company does
13· · · ·work on behalf of a defunct company.· It can be used
14· · · ·for the administration of the association.· It can be
15· · · ·used for funding a trustee or receiver, and it can be
16· · · ·used to undertake other components that relate to the
17· · · ·objectives of the association.
18· ·Q· ·Has it been used for the purposes of funding a trustee
19· · · ·or receiver in this case?
20· ·A· ·In this particular case, no.
21· ·Q· ·So the OWA hasn't provided any funding or financial
22· · · ·support for the trustee in this case?
23· · · ·MR. LENZ:· · · · · · · · I think I'm going to object
24· · · ·again.· I don't see how that's going to help
25· · · ·Justice Nixon decide the case -- your application.
26· · · ·(OBJECTION)
27· ·Q· ·MR. McDONALD:· · · · · You mentioned that it can be
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·1· · · ·used for the reclamation of -- didn't get the exact
·2· · · ·words, but I take it wells, orphan wells and
·3· · · ·facilities; is that right?
·4· ·A· ·Yeah, there's two main components.· One -- one on sites
·5· · · ·that are designated as orphans and that's work that we
·6· · · ·undertake.
·7· · · · · · The second component relates to when an active
·8· · · ·company does work, and they have a minority interest
·9· · · ·from a defunct company so we reimburse that active
10· · · ·company for the defunct company's portion of the work.
11· ·Q· ·When you say when they're "designated as orphans," it's
12· · · ·the AER that have the authority to designate wells or
13· · · ·facilities as orphans; right?
14· ·A· ·Correct.
15· ·Q· ·The OWA does not?
16· ·A· ·Correct.
17· ·Q· ·And it's only when work is done on wells that have been
18· · · ·-- or, facilities that have been designated by the AER
19· · · ·as orphans or when active companies do work for others
20· · · ·as you just described that the orphan well -- orphan
21· · · ·fund can pay out monies; right?
22· · · ·MR. LENZ:· · · · · · · · Well, Mr. McDonald, this is
23· · · ·getting into some difficult questions on the
24· · · ·interpretation of the legislation.· Legislation talks
25· · · ·about potential orphans.· Again, you're getting -- I
26· · · ·don't see how this is relevant to your application.
27· · · ·(OBJECTION)

·1· · · ·MR. McDONALD:· · · · · · Well, I'm not asking him to
·2· · · ·interpret legislation now.· I just want to make sure I
·3· · · ·understand that the orphan fund administered by the
·4· · · ·Orphan Well Association doesn't pay for reclamation
·5· · · ·work on wells unless the regulator designates them as
·6· · · ·orphans, with one exception being when an active
·7· · · ·company does work for an inactive company.· Is that a
·8· · · ·fair summary?
·9· ·A· ·Specific to conducting remediation, reclamation or
10· · · ·abandonment work, those are the two cases.
11· ·Q· ·And I think you refer in your affidavit to the orphan
12· · · ·fund levy.· What is that?
13· ·A· ·The orphan fund levy is a levy issued to industry
14· · · ·participants in Alberta to pay -- pay for the work that
15· · · ·we undertake on orphan sites or reimbursing on working
16· · · ·interest claims.
17· ·Q· ·And it's only the Alberta Energy Regulator that can
18· · · ·require payment of the levy, a fee of the levy; is that
19· · · ·right?
20· ·A· ·Correct.
21· ·Q· ·The OWA can't do that on its own?
22· ·A· ·Correct.
23· ·Q· ·Are you familiar with the expression "good year assets"
24· · · ·from Mr. Darby's affidavit or the statement of claim?
25· ·A· ·I am.
26· ·Q· ·And the regulator has not designated any of the good
27· · · ·year assets to be orphans, has it?
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·1· ·A· ·Not to my knowledge.
·2· ·Q· ·Are you aware that the trustee has not tried to sell
·3· · · ·any of the good year assets?
·4· ·A· ·I'm not aware of that.
·5· ·Q· ·Do you know what I'm referring to if I refer to the
·6· · · ·AlphaBow assets?
·7· ·A· ·I don't know the specific assets in question, but I'm
·8· · · ·familiar with the company.
·9· ·Q· ·And you're familiar with the purchase by Sequoia of
10· · · ·some of the assets sometimes referred to as the
11· · · ·AlphaBow assets?
12· ·A· ·I don't know which assets that relates to.
13· ·Q· ·Do you know if the trustee has sold any of the Sequoia
14· · · ·assets?
15· ·A· ·I don't have any clear recollection on which assets
16· · · ·have been sold or not.
17· ·Q· ·But you're aware that some have been sold and others
18· · · ·have not?
19· ·A· ·I believe that I -- I was informed that some had been
20· · · ·sold, but I -- I'd have a tough time recalling the
21· · · ·details of it.
22· ·Q· ·Do you know whether the trustee has any plan to sell
23· · · ·any of the good year assets?
24· ·A· ·I have no knowledge on that.
25· ·Q· ·You do know that if the good year assets were sold to a
26· · · ·solvent entity, you would not expect them to become
27· · · ·orphans; is that not right?

·1· ·A· ·If they were sold to another entity, they would not be
·2· · · ·designated as orphans.
·3· ·Q· ·I'm going to ask you to turn back to the annual report.
·4· · · ·At page 3, we have a message from the Chair,
·5· · · ·Mr. Herald.· Again, you are familiar with that?
·6· ·A· ·I am.
·7· ·Q· ·And I'm looking at the second paragraph, and it says
·8· · · ·(AS READ):
·9· · · · · · We have certainly seen in the past five years
10· · · · · · some difficult times for many energy
11· · · · · · producers.
12· · · ·Has that been your experience?
13· ·A· ·Yes.
14· ·Q· ·And, again, he refers to (AS READ):
15· · · · · · ... we have experienced sustained low
16· · · · · · commodity prices over a long period, with
17· · · · · · less access to capital, and some companies
18· · · · · · have struggled to recover.
19· · · ·Again, that's consistent with your experience?
20· ·A· ·Yes.
21· ·Q· ·Two lines down, after referring to some insolvencies
22· · · ·and an increase in the orphan well inventory in 2018,
23· · · ·he says that (AS READ):
24· · · · · · ... we were well prepared, with more funding
25· · · · · · from industry and a ramped-up mobilization
26· · · · · · plan.
27· · · ·That's your experience as well?
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·1· ·A· ·Yes.
·2· ·Q· ·And I skipped over the words (AS READ):
·3· · · · · · ... significant increase in our orphan well
·4· · · · · · inventory in 2018.
·5· · · ·The good year assets did not contribute to that
·6· · · ·increase in the orphan well inventory in 2018, did
·7· · · ·they?
·8· ·A· ·Your assets have been not designated as orphans as far
·9· · · ·as I know.
10· ·Q· ·Then later in that same paragraph, there's reference to
11· · · ·a loan from the Alberta Government and a grant from the
12· · · ·Government of Canada.· Has the Orphan Well Association
13· · · ·been receiving government support to facilitate its
14· · · ·efforts?
15· ·A· ·We have received two loans from the Government of
16· · · ·Alberta.· First one for 235 million and the second for
17· · · ·100 million.
18· ·Q· ·The first one is referred to in the second column about
19· · · ·midway down the page.· Is that the $235 million loan
20· · · ·you referred to?
21· ·A· ·Yes.
22· ·Q· ·And the second one, did you say it was 100 million?
23· ·A· ·Correct.
24· ·Q· ·When was that?
25· ·A· ·When was that agreement signed?
26· ·Q· ·Yes, or when did you get the $100 million or whatever.
27· ·A· ·So we're getting the first installment of the $100

·1· · · ·million on October 1st and the second installment on
·2· · · ·January 1st of next year.
·3· ·Q· ·There's reference later in that column to Federal
·4· · · ·Government support to the energy sector with a $1.7
·5· · · ·billion commitment for decommissioning and reclamation
·6· · · ·which includes a $200 million repayable loan to the
·7· · · ·OWA.· Is that the current extent of the Federal
·8· · · ·Government support?
·9· ·A· ·So the Federal Government did provide the Provincial
10· · · ·Government a grant of $30 million to cover the interest
11· · · ·on the first loan of $235 million, and then they've
12· · · ·made the announcement of a loan of $200 million to the
13· · · ·Orphan Well Association.
14· ·Q· ·Have you received that yet?
15· ·A· ·The agreement has not been finalized.
16· ·Q· ·And the $1.7 billion referred to there, is that money
17· · · ·that goes to or through the OWA, or is that directly to
18· · · ·other participants in the energy sector?
19· ·A· ·Those funds are being given to the Provincial
20· · · ·Governments.
21· ·Q· ·And then from the Provincial Governments, at least in
22· · · ·relation to the Alberta Provincial Government, do they
23· · · ·then -- or, is it anticipated that they will then flow
24· · · ·through the OWA to assist in its efforts?
25· ·A· ·Those funds are being provided to service providers to
26· · · ·undertake the work, so as of this time the Orphan Well
27· · · ·Association has not been involved with receipt of any
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·1· · · ·of the funds or work on properties that are designated
·2· · · ·as orphans.
·3· ·Q· ·Is it anticipated that those funds will be used in part
·4· · · ·at least to work on orphans -- paid for work on
·5· · · ·orphans?
·6· ·A· ·I can't comment on periods of the grants that have not
·7· · · ·been released yet, but we are aware that the province
·8· · · ·has given grant money to certain service providers on
·9· · · ·sites that may be designated as an orphan, but are not
10· · · ·at this time.
11· ·Q· ·And that grant money, I take it, would relieve or help
12· · · ·relieve the burden on whoever was responsible to pay
13· · · ·for the abandonment reclamation.· That's part of the
14· · · ·purpose of it; is that not right?
15· ·A· ·I'm not sure what the province's intent with the
16· · · ·program is.
17· ·Q· ·Turn over the page.· You'll see a message from the
18· · · ·executive director.· I take it that's your message and
19· · · ·you wrote that.
20· ·A· ·Yes.
21· ·Q· ·And, again, you say first -- the first paragraph
22· · · ·(AS READ):
23· · · · · · In 2019, despite receiving a substantial
24· · · · · · number of new orphan wells -- more in just
25· · · · · · one year than in 2014 to 2017 combined -- we
26· · · · · · actually decreased the overall inventory with
27· · · · · · a steady and strategic approach.

·1· · · ·I take it the good year assets, not having been
·2· · · ·designated as orphans, were not part of that
·3· · · ·substantial increase in orphan wells; right?
·4· ·A· ·Correct.
·5· ·Q· ·In the next paragraph, about five lines down, you say
·6· · · ·(AS READ):
·7· · · · · · With our team's growing expertise and
·8· · · · · · experience, we are collaborating with other
·9· · · · · · operators and fine-tuning our processes so
10· · · · · · that, simply put, we are getting the job done
11· · · · · · better, faster and at a lower cost.
12· · · ·Is that a fair description of what you're doing?
13· ·A· ·Yes.
14· ·Q· ·And focusing on the costs point, I take it through
15· · · ·various processes, including area based closure that
16· · · ·you've referred to later in that paragraph, you've been
17· · · ·able to find efficiencies and reduce the costs of
18· · · ·abandonment and reclamation of orphans?
19· ·A· ·Correct.
20· ·Q· ·Could I ask you to turn to page 3 of your affidavit?
21· · · ·You have a heading Concerns with the Asset Transaction.
22· · · ·Do you see that?
23· ·A· ·Yes.
24· ·Q· ·And you are familiar with that defined term
25· · · ·"asset transaction" from the statement of claim, are
26· · · ·you?
27· ·A· ·I believe it relates to the transaction on the good
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·1· · · ·year assets.
·2· ·Q· ·Which transaction on the good year assets?
·3· ·A· ·Oh, I guess the -- the steps that were from -- taken in
·4· · · ·the transactions between Perpetual and that ended up
·5· · · ·with Sequoia.
·6· ·Q· ·That's your understanding?
·7· ·A· ·Correct.
·8· ·Q· ·In paragraph 9, immediately under that heading, you say
·9· · · ·(AS READ):
10· · · · · · The OWA first learned about the transactions.
11· · · ·Are you familiar with that as another defined term in
12· · · ·the statement of claim?
13· ·A· ·I'd have to look up the exact definition on
14· · · ·transactions and what's included in -- relative to the
15· · · ·statement of claim.
16· ·Q· ·Do you have the statement of claim handy?· Turn to
17· · · ·paragraph 12.
18· ·A· ·Okay.
19· ·Q· ·Do you see the definition of transactions, plural, in
20· · · ·paragraph 12?
21· ·A· ·I do.
22· ·Q· ·That's what you're referring to in paragraph 9 of your
23· · · ·affidavit?
24· ·A· ·Correct.
25· ·Q· ·And do you see the defined term for the capitalized
26· · · ·term in paragraph 12 "asset transaction"?
27· ·A· ·Are you referring to the statement of claim paragraph

·1· · · ·12?
·2· ·Q· ·Yes, there's a -- it starts (AS READ):
·3· · · · · · Prior to the asset transaction ...
·4· · · ·And I just -- I'd asked you some questions about what
·5· · · ·you understood that to be and now I'm going to just
·6· · · ·show you the defined term that you've adopted in your
·7· · · ·statement of claim, and it's defined in paragraph 9 of
·8· · · ·the statement of claim above that.· Do you see that?
·9· ·A· ·Yes, I see it.
10· ·Q· ·So when I read your affidavit and I see reference to
11· · · ·asset transaction, I should understand you're talking
12· · · ·about the transaction facilitated by the asset purchase
13· · · ·and sale agreement; right?
14· ·A· ·So the transactions that are referring to in the
15· · · ·affidavit are the same as the transactions as listed in
16· · · ·the statement of claim on paragraph 12.
17· ·Q· ·Okay.· So whenever I see the word "transactions" in
18· · · ·your affidavit, I'm to understand that you're referring
19· · · ·to those three transactions referred to in paragraph
20· · · ·12; right?
21· ·A· ·That's correct.
22· ·Q· ·And when I see the words "asset transaction," I'm to
23· · · ·understand you're referring to the transaction referred
24· · · ·to in paragraph 9 of the statement of claim?
25· ·A· ·So I'm trying to recall when we did the affidavit if
26· · · ·all the components were individually looked at when we
27· · · ·defined them in the affidavit as transactions or if
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·1· · · ·they were broadly or individually listed as
·2· · · ·transactions.
·3· ·Q· ·Well, do you have a recollection?
·4· ·A· ·I don't recall reviewing the definition of transaction
·5· · · ·as defined in the affidavit.
·6· ·Q· ·Just so we're clear, sir, because this is significant
·7· · · ·to me at least, there is no definition of transaction.
·8· · · ·The defined term is transactions, with an 'S,' and it's
·9· · · ·defined in paragraph 12 of the statement of claim, and
10· · · ·in paragraph 2 of your affidavit, you adopt it.· Do you
11· · · ·understand that?
12· ·A· ·I do.
13· ·Q· ·So we're clear, there's another defined term you use in
14· · · ·your affidavit and that's called "asset transaction"
15· · · ·and that's defined in paragraph 9 of the statement of
16· · · ·claim and you adopted that in paragraph 2 of your
17· · · ·affidavit.· Do you understand that?
18· ·A· ·Yes.
19· ·Q· ·And I think you've already told me that you never read
20· · · ·the asset share -- sorry, asset purchase and sale
21· · · ·agreement, have you?
22· ·A· ·No, I've not read it.
23· ·Q· ·You've never read the share purchase and sale agreement
24· · · ·either, have you?
25· ·A· ·That's correct.
26· ·Q· ·And you've never read the retained interest agreement,
27· · · ·have you?

·1· ·A· ·That's correct.
·2· ·Q· ·Those are the three agreements that created the
·3· · · ·transactions; correct?
·4· ·A· ·Correct.
·5· ·Q· ·If I told you that, in simple terms, the asset
·6· · · ·transaction combined the legal and beneficial interest
·7· · · ·in the good year assets into PEOC -- P-E-O-C, sorry,
·8· · · ·that's a defined term, that's something you already
·9· · · ·understood?
10· ·A· ·Yes.
11· ·Q· ·So when we see reference to the asset transaction in
12· · · ·your affidavit, we're referring to a transaction that,
13· · · ·generally speaking, combined the legal and beneficial
14· · · ·interests in the good year assets in PEOC; right?
15· ·A· ·That is my understanding.
16· ·Q· ·Let's go to paragraph 10 of your affidavit.· You say
17· · · ·(AS READ):
18· · · · · · Normally a disposition of oil and gas assets
19· · · · · · of this nature would require approval from
20· · · · · · the AER.
21· · · ·What nature are you talking about?
22· ·A· ·When this transaction occurred, if it would have been a
23· · · ·different component, and it was a sale of assets only,
24· · · ·it would be required to be reviewed by the AER.
25· ·Q· ·So it's not a disposition of oil and gas assets of this
26· · · ·nature, but of a different nature; right?
27· ·A· ·The steps taken to do this transaction avoided the
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·1· · · ·AER's regulatory review.
·2· ·Q· ·Well, let's talk about those steps then.
·3· · · · · · The asset transaction did not require any AER
·4· · · ·regulatory review; right?
·5· · · ·MR. LENZ:· · · · · · · · That calls for -- I mean, I
·6· · · ·think that's -- I think that's beyond his expertise,
·7· · · ·Mr. McDonald.
·8· · · ·(OBJECTION)
·9· ·Q· ·MR. McDONALD:· · · · · AER regulatory review occurs
10· · · ·upon the transfer of a licence; is that right?· Sorry?
11· ·A· ·When it transfers from one licensee to another, it
12· · · ·does, unless it's a corporate sale.
13· ·Q· ·Okay.· So that's the regulatory review you're talking
14· · · ·about in your affidavit; right?
15· ·A· ·So there was a number of steps in this transaction
16· · · ·specific to the good year assets.
17· ·Q· ·My question was, when you speak of regulatory review in
18· · · ·your affidavit, what you are referring to is the review
19· · · ·by the AER upon the transfer of licence; correct?
20· ·A· ·Correct.
21· ·Q· ·There was no transfer of licence required by the asset
22· · · ·transaction?
23· · · · · · Counsel, may have objected to that.· I don't know
24· · · ·if that's something you know or can answer.
25· · · ·MR. LENZ:· · · · · · · · Yeah, I will object to that.
26· · · ·MR. McDONALD:· · · · · · Okay.
27· · · ·(OBJECTION)

·1· ·Q· ·MR. McDONALD:· · · · · You said the regulatory review
·2· · · ·doesn't arise in a corporate transaction?· Is that
·3· · · ·something you mentioned?
·4· ·A· ·Correct, at this time in 2016.
·5· ·Q· ·And when you say "a corporate transaction," you mean
·6· · · ·the sale of shares of a company?
·7· ·A· ·Correct.
·8· ·Q· ·So back to paragraph 10 of your affidavit (AS READ):
·9· · · · · · A disposition of oil and gas assets of this
10· · · · · · nature.
11· · · ·Are you talking about by the sale of the shares of
12· · · ·PEOC.
13· ·A· ·So a share sale would not have been reviewed by the
14· · · ·AER.
15· ·Q· ·And the share purchase agreement was a share sale;
16· · · ·right?· The share transaction was the share sale?
17· ·A· ·Yeah, that's my understanding.
18· ·Q· ·And you're not prepared to tell me whether or not the
19· · · ·asset transaction required a regulatory approval?
20· · · ·MR. LENZ:· · · · · · · · Sorry, Mr. McDonald, you cut
21· · · ·out again.
22· · · ·MR. McDONALD:· · · · · · You're not prepared to tell me
23· · · ·whether the asset transaction would require regulatory
24· · · ·approval?· Is that right, sir, you're not prepared -25· · · ·MR. LENZ:· · · · · · · · I think there has been an
26· · · ·objection on that.
27· · · ·(OBJECTION)
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·1· ·Q· ·MR. McDONALD:· · · · · Well, to put it plainly, there
·2· · · ·was no transfer of licenses on -- in relation to the
·3· · · ·transactions; correct?
·4· ·A· ·My understanding is that there was internal transfers
·5· · · ·in the Perpetual owned companies.
·6· ·Q· ·And internal transfers do not require regulatory
·7· · · ·approval; right?
·8· ·A· ·I'm not sure of that.
·9· ·Q· ·Are you guessing about whether there were general
10· · · ·transactions, or are you able to say that under oath?
11· ·A· ·My review of the materials that were provided to the
12· · · ·board of directors of Perpetual indicated that licenses
13· · · ·were moving from one organization to the other to set
14· · · ·up its corporate sale.
15· ·Q· ·But the corporate sale, if we can refer to it as that,
16· · · ·did not require regulatory approval; right?
17· · · ·MR. LENZ:· · · · · · · · Sorry, you cut out again,
18· · · ·Mr. McDonald.· It's not you, but somehow we're getting
19· · · ·out in and out.
20· ·Q· ·MR. McDONALD:· · · · · The corporate sale did not
21· · · ·require regulatory approval?
22· ·A· ·Correct.
23· ·Q· ·Isn't it more accurate, sir, in paragraph 10 to say
24· · · ·normally a disposition of oil and gas assets of this
25· · · ·nature would not require approval from the AER?
26· ·A· ·To my understanding, most transfers are done under the
27· · · ·asset sale as opposed to a corporate sale.

·1· ·Q· ·But if parties decide to do a corporate sale, then they
·2· · · ·are not required to get approval from the AER; right?
·3· ·A· ·If they're structured that way, yes.
·4· ·Q· ·And this one was structured that way; right?
·5· ·A· ·Correct.
·6· ·Q· ·If you turn to paragraph 11 of your affidavit?
·7· · · · · · Actually before we do that, would you turn to
·8· · · ·Tab 3 in the binder?
·9· ·A· ·Yes.
10· ·Q· ·And is that a public statement dated August 8th from
11· · · ·the Alberta Energy Regulator signed by -- under the
12· · · ·signature of Mr. Ellis, the chief executive officer?
13· ·A· ·It is.
14· ·Q· ·Have you seen that before?
15· ·A· ·I have.
16· ·Q· ·And you know that it's addressing the Sequoia
17· · · ·transaction and Mr. Ellis's comments on that
18· · · ·transaction?· Do you see that?
19· ·A· ·Yes.
20· ·Q· ·He points out that Sequoia, in the third paragraph,
21· · · ·that Sequoia informed the regulator that it planned to
22· · · ·cease operations, and then he said (AS READ):
23· · · · · · But how did Sequoia get to this point?· What
24· · · · · · happened that caused them to be in this
25· · · · · · position?· This is where a gap in our system
26· · · · · · has been identified.
27· · · ·Did you understand that there was a gap in the
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·1· · · ·regulatory system?
·2· ·A· ·I'm not sure I understand what your question is.
·3· ·Q· ·Well, was there a gap in the regulatory system in 2016
·4· · · ·as Mr. Ellis says?
·5· · · ·MR. LENZ:· · · · · · · · Well, I think he has already
·6· · · ·said he doesn't understand your question, so maybe ask
·7· · · ·a different question, Mr. McDonald.
·8· · · ·(OBJECTION)
·9· ·Q· ·MR. McDONALD:· · · · · I'm sorry, I thought that was
10· · · ·a different question.
11· · · · · · Mr. Ellis -12· · · ·(INDISCERNIBLE - OVERLAPPING SPEAKERS)
13· · · ·MR. LENZ:· · · · · · · · It requires reading the entire
14· · · ·agreement -15· · · ·MR. McDONALD:· · · · · · I'm sorry, I didn't hear you.
16· · · ·MR. LENZ:· · · · · · · · It requires reading the entire
17· · · ·thing and figuring out what he's talking about, so ...
18· ·Q· ·MR. McDONALD:· · · · · Okay.· Well, if you need a
19· · · ·moment to read this, if you're unfamiliar with it, take
20· · · ·whatever time you need.
21· ·A· ·Well, I understand his statement that he has issued in
22· · · ·2018 that the AER recognized that they had a gap in
23· · · ·their regulatory system.
24· ·Q· ·And then he goes on to say that (AS READ):
25· · · · · · The AER has limited legislated authority to
26· · · · · · oversee corporate transactions.
27· · · ·That's consistent with the point you just made a moment

·1· · · ·ago that the AER doesn't have authority over corporate
·2· · · ·transactions or sale of shares; is that right?
·3· ·A· ·That's correct.
·4· ·Q· ·He goes on to say (AS READ):
·5· · · · · · This is important to note because corporate
·6· · · · · · transactions can result in AER licenses
·7· · · · · · changing hands without having to go through
·8· · · · · · the scrutiny of our transfer process.
·9· · · ·That's consistent with your understanding?
10· ·A· ·That's correct.
11· ·Q· ·All right.· Whereas at the bottom of the page, he says
12· · · ·(AS READ):
13· · · · · · For the AER, this situation has exposed a gap
14· · · · · · in the system and raised questions with
15· · · · · · respect to how we better manage liability in
16· · · · · · the future.· In some cases, our governing
17· · · · · · legislation did not provide us with the
18· · · · · · necessary flexibility to do what is needed,
19· · · · · · while in other cases our own requirements and
20· · · · · · processes were limiting.· We were working to
21· · · · · · fix both.
22· · · ·Is that consistent with your understanding?
23· ·A· ·So for this transaction, I understand that the AER does
24· · · ·realize or realized that there was a gap in their
25· · · ·system.
26· ·Q· ·And do you agree that the problem seems to have
27· · · ·originated from the governing regulation or the AER's
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·1· · · ·own requirements?
·2· ·A· ·I understand that's what the AER believed the gap was.
·3· ·Q· ·Did you have a view?
·4· ·A· ·I would agree that there was a gap in the system.
·5· ·Q· ·Okay, and then the last sentence I read to you was
·6· · · ·(AS READ):
·7· · · · · · We were working to fix both.
·8· · · ·And if you go down another few paragraphs, he writes
·9· · · ·(AS READ):
10· · · · · · We have already begun to plan to update
11· · · · · · liability management ...
12· · · ·It goes on.· Have there been some changes in the
13· · · ·regulatory system since this?
14· ·A· ·Yes.
15· ·Q· ·Are you familiar with those?
16· ·A· ·Yes.
17· ·Q· ·I believe the next tab in your binder should be an
18· · · ·Alberta Government document entitled Liability
19· · · ·Management Framework.· Do you see that?
20· ·A· ·I do.
21· ·Q· ·And are you familiar with it?
22· ·A· ·I have read it before.
23· ·Q· ·And it is dated July 2020.· Does this generally
24· · · ·describe some changes that the Alberta Government is
25· · · ·making to the LMR process?
26· ·A· ·It does reference replacing that system with a new
27· · · ·system.

·1· ·Q· ·And do you know if this is part of trying to address
·2· · · ·those gaps that Mr. Ellis referred to and that you
·3· · · ·recognize?
·4· ·A· ·I have no knowledge about which components they're
·5· · · ·trying to address specifically.
·6· ·Q· ·Can we mark that as an exhibit, please?
·7· · · ·THE COURT REPORTER:· · · I'm sorry, you'll have to
·8· · · ·clarify just exactly what you're marking.
·9· · · ·MR. McDONALD:· · · · · · It's an Alberta Government
10· · · ·publication dated July 2020 entitled Liability
11· · · ·Management Framework.
12· · · ·THE COURT REPORTER:· · · Thank you.
13· · · · · · · · ·EXHIBIT 2 - Alberta Government publication
14· · · · · · · · ·dated July 2020 entitled Liability Management
15· · · · · · · · ·Framework
16· ·Q· ·MR. McDONALD:· · · · · I believe the next tab in your
17· · · ·book should be a website printout again from the
18· · · ·Government of Alberta under the heading Oil and Gas
19· · · ·Liabilities Management.· Do you have that?
20· ·A· ·I do.
21· ·Q· ·And have you seen that before?
22· ·A· ·I don't recall specifically seeing this website, but it
23· · · ·includes information that I have seen before.
24· ·Q· ·And it deals, at least on the first page, with the same
25· · · ·liability management framework topic we just addressed;
26· · · ·right?
27· ·A· ·Are you talking about the length that is on the bottom
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·1· · · ·part of the page?· This is PDF for 327 KB.
·2· · · ·THE COURT REPORTER:· · · I'm sorry?
·3· ·Q· ·MR. McDONALD:· · · · · Sorry, I didn't follow that,
·4· · · ·and I have may have something that looks a little
·5· · · ·different than what you have.· Can you tell me what
·6· · · ·you're looking at?
·7· ·A· ·So at the bottom you say that there's a liability
·8· · · ·management framework?· I think he froze.
·9· ·Q· ·That's on my copy.· I thought it was on yours, is it
10· · · ·not?· That's on my copy -11· · · ·MR. LENZ:· · · · · · · · Sorry, I think you froze
12· · · ·again.
13· · · ·MR. McDONALD:· · · · · · Can you hear me now?
14· · · ·MR. LENZ:· · · · · · · · Yes.
15· ·Q· ·MR. McDONALD:· · · · · Now we're good?
16· · · · · · I'm just trying to determine whether you and I are
17· · · ·looking at the same thing, sir, and on the first page
18· · · ·of what I'm looking at near the bottom there's a
19· · · ·heading Liability Management Framework.· Do you have
20· · · ·that?
21· ·A· ·Yes.
22· ·Q· ·And I think my question was simply that's the same
23· · · ·liability management framework topic that we just
24· · · ·discussed a moment ago in relation to that other
25· · · ·document; right?
26· ·A· ·If you're referring to the link, I would say yes, but I
27· · · ·don't really know where the link goes to.

·1· · · ·MR. LENZ:· · · · · · · · I think the question was it's
·2· · · ·just the same topic.
·3· ·A· ·Oh -·4· · · ·MR. LENZ:· · · · · · · · The link is the same thing.
·5· ·A· ·-- okay.
·6· ·Q· ·MR. McDONALD:· · · · · Yes, okay, and then on the
·7· · · ·second page of my copy, I have a heading Reducing
·8· · · ·Orphaned Wells.· Do you have that?
·9· ·A· ·Yes.
10· ·Q· ·And that refers to, in the second paragraph at any
11· · · ·rate, the two Provincial Government loans that you
12· · · ·referred to earlier; correct?
13· ·A· ·Correct.
14· ·Q· ·Okay.· I don't think we need to mark that as an
15· · · ·exhibit.
16· · · · · · I think the next document in your binder is
17· · · ·Bill 12 and perhaps with some reference to it having
18· · · ·been proclaimed.· Do you have that?
19· ·A· ·Yes.
20· ·Q· ·And are you familiar with Bill 12?
21· ·A· ·Yes.
22· ·Q· ·The Liabilities Management Statutes Amendment and has
23· · · ·it indeed been proclaimed into the law?
24· ·A· ·Yes.
25· ·Q· ·And is it your understanding that this, in part, is to
26· · · ·address the gaps that you and Mr. Ellis reference?
27· ·A· ·I'm not sure if it -- if it has addressed the corporate
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·1· · · ·share transactions or not.
·2· ·Q· ·Okay.· Would you turn to paragraph 11 of your
·3· · · ·affidavit?· You start there saying (AS READ):
·4· · · · · · Upon learning the details of the ...
·5· ·A· ·You're referring to Bill 12?
·6· ·Q· ·Oh, I'm sorry, no, I'm back to your affidavit.
·7· · · · · · You say in paragraph 11 (AS READ):
·8· · · · · · Upon learning the details of the
·9· · · · · · transactions, the OWA became concerned,
10· · · · · · inter alia, for the following reasons ...
11· · · ·And then you list several reasons.· Do you see that?
12· ·A· ·I do.
13· ·Q· ·And I take it you learned of the transactions, I
14· · · ·believe you said, in March 2018; is that right?
15· ·A· ·That's correct.
16· · · ·MR. LENZ:· · · · · · · · Mr. McDonald, would now be an
17· · · ·appropriate time to just take a five-minute break?
18· · · ·MR. McDONALD:· · · · · · Sure.
19· · · ·(ADJOURNMENT)
20· ·Q· ·MR. McDONALD:· · · · · Sir, I think when we broke, I
21· · · ·had just referred to the introductory words at
22· · · ·paragraph 11 about the OWA's concerns, and I'm going to
23· · · ·turn to paragraph (d) in paragraph 11.· Do you see
24· · · ·that?
25· · · ·THE COURT REPORTER:· · · (E) as in elephant?
26· ·Q· ·MR. McDONALD:· · · · · (D) as in dog.
27· ·A· ·Yes.

·1· ·Q· ·You say (AS READ):
·2· · · · · · The effect of the transactions ...
·3· · · ·And then you describe that.· You're trying in this
·4· · · ·paragraph to describe your view of the effect of the
·5· · · ·transactions as we've defined them; is that right?
·6· ·A· ·Yeah, the effect of leaving the assets to be abandoned
·7· · · ·by the Orphan Well Association.
·8· ·Q· ·Well, let's just pause there for a second.
·9· · · · · · The regulator has not designated any of the good
10· · · ·year assets as orphans, has it?
11· ·A· ·Correct.
12· ·Q· ·And the effect of the transactions, you're referring to
13· · · ·the asset transaction, the share purchase -- or, share
14· · · ·transaction and the retained interest transaction;
15· · · ·right?
16· ·A· ·Correct.
17· ·Q· ·You haven't read any of the agreements that created
18· · · ·those transactions, have you?
19· ·A· ·No.
20· ·Q· ·And you're not a lawyer?
21· ·A· ·I have received legal advice on it.
22· ·Q· ·Oh, well, your lawyer might want to caution on this
23· · · ·one.· Let me ask you the question, and then we'll find
24· · · ·out if your lawyer would want to disclose that legal
25· · · ·advice.· I expect he doesn't.
26· · · · · · Mr. Lenz, do you want me to examine him on the
27· · · ·legal advice or shall we move to something else?
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·1· · · ·MR. LENZ:· · · · · · · · Yeah, yes, we should move to
·2· · · ·something else.
·3· ·Q· ·MR. McDONALD:· · · · · So my question was whether -·4· · · ·I don't remember the exact words, but I don't want to
·5· · · ·know what legal advice you've received, sir, but I just
·6· · · ·want your confirmation that you're not a lawyer and you
·7· · · ·are not an expert in interpreting agreements?
·8· ·A· ·That is correct.
·9· ·Q· ·You're an environmental engineer?
10· ·A· ·Correct.
11· ·Q· ·That's where your expertise lies?
12· ·A· ·Correct.
13· ·Q· ·So then you say (AS READ):
14· · · · · · The effect of the transactions was to move
15· · · · · · significant regulatory obligations to Sequoia
16· · · · · · Resources Corp.
17· · · ·Are those the regulatory obligations we've been talking
18· · · ·about previously, that is the obligations of a
19· · · ·licensee?
20· ·A· ·Those would be the closure regulatory obligations.
21· ·Q· ·Closure?· Is that the same as abandonment and
22· · · ·reclamation obligations?
23· ·A· ·You cut out there again.· Could you repeat the
24· · · ·question?
25· ·Q· ·Is that another way of describing abandonment and
26· · · ·reclamation obligations?
27· ·A· ·Yeah, the closure obligations would be the same as the

·1· · · ·abandonment and reclamation obligations.
·2· ·Q· ·And you say those were moved to Sequoia.· From whom or
·3· · · ·what entity were they moved?
·4· ·A· ·From Perpetual.
·5· ·Q· ·From Perpetual?
·6· · · · · · Well, there are three Perpetual entities referred
·7· · · ·to in the statement of claim, so we better make sure we
·8· · · ·know which one you're talking about.· Do you have the
·9· · · ·statement of claim there?
10· ·A· ·Yes, so the -- oh -11· · · ·MR. LENZ:· · · · · · · · Are you frozen?· I think
12· · · ·Mr. McDonald may be completely frozen.
13· · · ·(VIDEO FEED LOST)
14· · · ·(DISCUSSION OFF THE RECORD)
15· ·Q· ·MR. McDONALD:· · · · · Sir, I think my last question
16· · · ·to you was what Perpetual entity are you talking about?
17· · · ·Do you know?
18· ·A· ·From my understanding is that the -- the entity of
19· · · ·PEOC, P-E-O-C.
20· ·Q· ·Okay.· So you're saying that in paragraph 10 that the
21· · · ·effect of the transactions was to move a significant -22· · · ·move significant regulatory obligations from PEOC to
23· · · ·Sequoia; is that right?
24· ·A· ·So there was obviously a number of steps before it went
25· · · ·to Sequoia.
26· ·Q· ·That's your understanding?
27· ·A· ·That there was a number of different sales and
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·1· · · ·transactions, but the end point of the assets going to
·2· · · ·Sequoia.
·3· ·Q· ·Okay.· Just to be clear, the regulatory obligations
·4· · · ·we're talking about are the closure obligations; right?
·5· ·A· ·Correct.
·6· ·Q· ·And those obligations are obligations of a licensee;
·7· · · ·right?
·8· ·A· ·Correct.
·9· ·Q· ·And you say that those were moved from PEOC to Sequoia;
10· · · ·right?
11· ·A· ·That is my understanding.
12· ·Q· ·Okay, and that was your understanding when you swore
13· · · ·your affidavit?
14· ·A· ·Correct.
15· ·Q· ·Okay.· So we then see the following words after Sequoia
16· · · ·Resources Corp. (AS READ):
17· · · · · · A company with limited assets with no ability
18· · · · · · to perform.
19· · · ·Do you see that?
20· ·A· ·Yeah.
21· ·Q· ·I expect that the next document in your binder is a
22· · · ·document under the heading Sequoia Resources Corp. over
23· · · ·the signature of the Sequoia Resources Corp. board of
24· · · ·directors and management.· Do you have that?
25· ·A· ·I do.
26· ·Q· ·And have you seen that before?
27· ·A· ·I have seen this somewhere before.

·1· ·Q· ·There's some references in the first -- under the first
·2· · · ·two dates to the bankruptcy of Sequoia, and then under
·3· · · ·the date March 26th, 2018.· It says Letter to
·4· · · ·Stakeholders, and I'm going to read to you from the
·5· · · ·third paragraph under that date.· (AS READ):
·6· · · · · · Operations commenced on October 1, 2016 and
·7· · · · · · SRC ...
·8· · · ·Referring to Sequoia (AS READ):
·9· · · · · · ... immediately began its aggressive
10· · · · · · abandonment and reclamation program.· From
11· · · · · · October 1, 2016 to December 31, 2017, SRC
12· · · · · · abandoned 150 wells and received reclamation
13· · · · · · certificates for 91 wells.
14· · · ·Were you aware of that?
15· ·A· ·I had seen that information somewhere before.
16· ·Q· ·And you have no reason to disagree with it?
17· ·A· ·No.
18· ·Q· ·Goes on on the next page to say (AS READ):
19· · · · · · ... SRC ranked fifth in the province of
20· · · · · · Alberta in terms of reclamation certificates
21· · · · · · received for the period October 1, 2016, to
22· · · · · · December 31, 2017.
23· · · ·Were you aware of that?
24· ·A· ·No.
25· ·Q· ·And you have no reason to disagree with it?
26· ·A· ·I have no reason to disagree with that.
27· ·Q· ·So when you go -- when you say in paragraph 11(d) of
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·1· · · ·your affidavit that (AS READ):
·2· · · · · · Sequoia was a company with limited assets
·3· · · · · · that had no ability to perform.
·4· · · ·Will you agree with me that it apparently had
·5· · · ·sufficient assets and an ability to perform the
·6· · · ·abandonment of 150 wells and obtain 91 reclamation
·7· · · ·certificates over the period noted?
·8· ·A· ·Relative to the number of assets they held, they were
·9· · · ·not going to be able to sustain that work that they
10· · · ·were doing.· I think, as I indicated, as they went
11· · · ·bankrupt.
12· ·Q· ·Well, if we go back to Mr. Herald's report, one of
13· · · ·their reasons the Orphan Well Association pointed to
14· · · ·for the insolvencies in Alberta was the decline in
15· · · ·commodity prices over that period.· Do you recall that?
16· ·A· ·Yes.
17· ·Q· ·But we, of course, know that Sequoia did go bankrupt,
18· · · ·but we also know that they had the ability to perform
19· · · ·over a hundred abandonments and obtained 91 reclamation
20· · · ·certificates in the 15 months following the
21· · · ·transaction; right?
22· ·A· ·That is the information that they provided.
23· ·Q· ·And you need assets -- you need money to do that, don't
24· · · ·you?
25· ·A· ·Correct.
26· ·Q· ·Going down a couple more paragraphs on the second page
27· · · ·of that document (AS READ):

·1· · · · · · These strategies were successful ...
·2· · · ·meaning the abandonment strategy referred to (AS READ):
·3· · · · · · ... and on target through to the end of the
·4· · · · · · summer of 2017.· SRC steadily increased its
·5· · · · · · production and reduced its overall
·6· · · · · · environmental liabilities.
·7· · · ·Were you aware of that?
·8· ·A· ·I wasn't.
·9· ·Q· ·Any reason to disagree with it?
10· ·A· ·No.
11· ·Q· ·And the next paragraph starts out (AS READ):
12· · · · · · ... by the end of the summer of 2017, gas
13· · · · · · prices in Alberta began to slide.
14· · · ·That's fair; isn't it?
15· ·A· ·I assume the information is correct.
16· ·Q· ·Well, you were familiar with gas prices in 2017 in
17· · · ·Alberta, weren't you?
18· ·A· ·I do know that they slid, but I'm not sure of the
19· · · ·numbers in there specifically.
20· ·Q· ·Okay.· We'll mark that document as the next exhibit?
21· · · ·THE COURT REPORTER:· · · Sorry, can you clarify what
22· · · ·the document is?
23· · · ·MR. McDONALD:· · · · · · Sequoia Resources Corp.
24· · · ·document with dates March 2, March 23 and March 26,
25· · · ·2018.
26· · · ·THE COURT REPORTER:· · · Thank you.
27· · · · · · · · ·EXHIBIT 3 - Sequoia Resources Corp. document
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·1· · · · · · · · ·with dates March 2, March 23 and March 26,
·2· · · · · · · · ·2018
·3· · · ·MR. LENZ:· · · · · · · · So, Mr. McDonald, I assume
·4· · · ·this is -- Mr. McDonald, I assume these exhibits are
·5· · · ·for identification, because obviously the witness can't
·6· · · ·really attest to the accuracy of any of it.· That's
·7· · · ·understood; right?
·8· · · ·MR. McDONALD:· · · · · · Well, I hadn't marked them for
·9· · · ·identification, but I recognize that he wasn't the
10· · · ·author of them and the questions I've asked of him are
11· · · ·what are significant to me, but the court may need to
12· · · ·see that document in order to understand the questions.
13· · · ·I can tell you that the document is already in evidence
14· · · ·as Exhibit A to Mr. Schweitzer's October 3, 2018,
15· · · ·affidavit.
16· · · ·MR. LENZ:· · · · · · · · Okay.· I have no objection. I
17· · · ·just wanted to make sure the record was clear.
18· · · ·MR. McDONALD:· · · · · · Lynne, are you good?
19· · · ·THE COURT REPORTER:· · · Yes, thank you.· So I'm just
20· · · ·to use the numbers 1, 2, 3?
21· · · ·MR. LENZ:· · · · · · · · Yes, I think that's fine.
22· ·Q· ·MR. McDONALD:· · · · · I'm next going to ask you to
23· · · ·turn to the next document in your binder which should
24· · · ·be a Trustee's Preliminary Report in the matter of the
25· · · ·Sequoia bankruptcy.· Do you have that?
26· ·A· ·I do.
27· ·Q· ·And have you seen it before?

·1· ·A· ·I don't recall if I've seen this one.
·2· ·Q· ·I thought, sir, that was one of the ones you mentioned
·3· · · ·right at the start that you had -- when I asked you
·4· · · ·about any of the trustee records or the bankruptcy
·5· · · ·records.· Am I wrong?· I very well could be.
·6· ·A· ·I don't recall seeing the trustee's preliminary report,
·7· · · ·but I may have seen it before.
·8· ·Q· ·Okay.· Are you aware that Sequoia purchased other
·9· · · ·assets after the transaction with Perpetual?
10· ·A· ·I am.
11· ·Q· ·And if you look at the first page of this document, it
12· · · ·refers to Husky Oil Operations, an asset purchase; and
13· · · ·Waldron Energy, an asset purchase; and Other, an asset
14· · · ·purchase.· Do you see that?
15· ·A· ·I do.
16· ·Q· ·And are you familiar at all with those transactions?
17· ·A· ·I know that they occurred, but I'm not familiar with
18· · · ·the specifics related to those transactions.
19· ·Q· ·When we see reference to them being asset purchasers,
20· · · ·do you understand that that means that the licenses
21· · · ·were transferred from the -22· ·A· ·That would be my under -23· ·Q· ·Sorry, go ahead.
24· ·A· ·That would be my understanding of the definition here.
25· ·Q· ·Okay, and in order for those licenses to transfer, AER
26· · · ·approval would have been required; right?
27· ·A· ·That would typically be the case.
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·1· ·Q· ·Mr. Lenz, are you okay marking this as an exhibit for
·2· · · ·the same purpose or subject to the same qualifications?
·3· · · ·MR. LENZ:· · · · · · · · Yes, I am.
·4· · · ·MR. McDONALD:· · · · · · Thank you.
·5· · · · · · · · ·EXHIBIT 4 - Trustee's Preliminary Report In
·6· · · · · · · · ·the Matter of the Bankruptcy of Sequoia
·7· · · · · · · · ·Resources Corp.
·8· ·Q· ·MR. McDONALD:· · · · · So I'm going back to paragraph
·9· · · ·(d) of your affidavit now, sir.· Paragraph 11(d),
10· · · ·excuse me, and I'd left off at the end of (AS READ):
11· · · · · · No ability to perform.
12· · · ·I now want to read the balance of the words in that
13· · · ·paragraph.· (AS READ):
14· · · · · · Therefore, leaving the good year assets to be
15· · · · · · abandoned and reclaimed closed by the OWA.
16· · · ·Do you see that?
17· ·A· ·Yes.
18· ·Q· ·And without wanting to repeat it, the good year assets
19· · · ·have not been declared orphans and the OWA has no
20· · · ·obligation to abandon or reclaim, does it?
21· ·A· ·Not at this time.
22· ·Q· ·Let's turn to paragraph 11(e).· You say (AS READ):
23· · · · · · Allowing the transactions to be stand will by
24· · · · · · itself increase the burden on the OWA.
25· · · ·Do you see that?
26· ·A· ·Yes.
27· ·Q· ·Are you aware that the trustee in this lawsuit is not

·1· · · ·seeking to set aside the transactions but is only
·2· · · ·seeking to set aside the asset transaction?
·3· ·A· ·I am.
·4· ·Q· ·So your concern about allowing the transactions to
·5· · · ·stand is a concern about allowing the share transaction
·6· · · ·and the retained interest agreement and the asset
·7· · · ·transaction to stand.· Is that it?
·8· ·A· ·Correct.
·9· ·Q· ·But you know the lawsuit has nothing to do with the
10· · · ·first two -- allowing the first two transactions, does
11· · · ·it?
12· ·A· ·That's my understanding.
13· ·Q· ·Okay, and, of course, when you say increase the burden
14· · · ·on the OWA, there will be no increased burden on the
15· · · ·OWA unless the regulator declares the good year assets
16· · · ·to be orphans will there?
17· ·A· ·The assets would have to be designated as orphans to
18· · · ·come to the Orphan Well Association.
19· ·Q· ·And unless that happens, there is no increased burden
20· · · ·on the OWA and its members; right?
21· ·A· ·That is correct.
22· ·Q· ·You go on to say in (e) (AS READ):
23· · · · · · However, this outcome is potentially dwarfed
24· · · · · · by the precedent this court would create.
25· · · ·So since the Sequoia transaction with Perpetual in
26· · · ·2016, have you seen a large volume of transactions
27· · · ·based on this precedent?
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·1· ·A· ·Could you repeat the question?
·2· ·Q· ·The 2016 transaction with Sequoia and Perpetual, have
·3· · · ·you seen a large volume of transactions based on this
·4· · · ·precedent?
·5· ·A· ·The Orphan Well Association doesn't monitor AER
·6· · · ·transactions.
·7· ·Q· ·I think you mean oil and gas transactions.
·8· ·A· ·Correct, yeah.
·9· ·Q· ·So the answer to my question is, no, you haven't;
10· · · ·right?
11· ·A· ·The answer is I don't -- we're not monitoring those
12· · · ·transactions.
13· ·Q· ·So you're not aware of any; right?
14· ·A· ·Not that I'm aware of.
15· ·Q· ·Okay.· Paragraph 12 (AS READ):
16· · · · · · It is estimated by the trustee that the costs
17· · · · · · to abandon and reclaim the good year assets
18· · · · · · is $200 million.
19· · · ·Sir, I take it the estimate you're referring to is the
20· · · ·one in Mr. Darby's affidavit; is that right?
21· ·A· ·That is correct.
22· ·Q· ·And that is an estimate that Mr. Darby refers to based
23· · · ·on a model of some company called XI Technologies; is
24· · · ·that right?
25· ·A· ·That is my understanding.
26· ·Q· ·Are you familiar with XI Technologies?
27· ·A· ·I have previously reviewed their work.

·1· ·Q· ·Are you familiar with the model they used to do this -·2· · · ·to make this estimate?
·3· ·A· ·I have reviewed one of their models.· I'm not sure it
·4· · · ·was the same one that they used for this one though.
·5· ·Q· ·Does the OWA use XI Technologies to calculate
·6· · · ·abandonment and reclamation costs -·7· ·A· ·No.
·8· ·Q· ·-- for it?
·9· ·A· ·No.
10· ·Q· ·Why not?
11· ·A· ·We have our own methodology.
12· ·Q· ·Well, has the OWA used its own (INDISCERNIBLE) of
13· · · ·reclamation obligations of the good year assets?
14· ·A· ·No.
15· ·Q· ·Have you done any analysis or testing to determine
16· · · ·whether the estimate by XI Technologies is reliable?
17· ·A· ·Based on my previous review of the XI Technology model,
18· · · ·I believe it is a legitimate estimate.
19· ·Q· ·Well, is it one that the OWA would rely on in coming to
20· · · ·its conclusions?
21· ·A· ·It is one that would be in the same range as the model
22· · · ·that we're using ourselves.
23· ·Q· ·Well, how can you do (INDISCERNIBLE) done in this case?
24· ·A· ·I didn't hear the question.
25· · · ·THE COURT REPORTER:· · · Sorry, I didn't get a question
26· · · ·either.
27· ·Q· ·MR. McDONALD:· · · · · How are you able to make that
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·1· · · ·statement without doing any specific analysis?
·2· · · · · · I'm sorry, I'm -- I don't know if you're waiting
·3· · · ·for me or not, but I'll start the question again and
·4· · · ·see if you get it.
·5· · · · · · Perhaps somebody -- Mr. Lenz, wave at me if you
·6· · · ·can hear me.
·7· · · ·MR. LENZ:· · · · · · · · Gotcha.
·8· ·Q· ·MR. McDONALD:· · · · · How are you able to say what
·9· · · ·you just said without knowing the inputs into the model
10· · · ·and testing as it's related to the good year assets,
11· · · ·sir?
12· ·A· ·My understanding of the XI model is that it is based on
13· · · ·the AER's LLR model on estimating liabilities which we
14· · · ·are using components of as well.
15· ·Q· ·Okay.· You use components of that, but you don't use
16· · · ·that exclusively to make your own estimates of the
17· · · ·abandonment or reclamation costs, do you?
18· ·A· ·We use other sources as well.· Some of it is site
19· · · ·specific.
20· ·Q· ·Right, and you don't know what other sources, if any,
21· · · ·XI Technologies used, do you?
22· ·A· ·I do not.
23· ·Q· ·Do you know if they even did their analysis on a
24· · · ·well-by-well basis?
25· ·A· ·My understanding is that it is -- the model is based on
26· · · ·a site-by-site component, but with generic numbers
27· · · ·applied to each location.

·1· ·Q· ·And is that what the OWA does (INDISCERNIBLE) numbers
·2· · · ·to apply to each location?
·3· · · ·THE COURT REPORTER:· · · Sorry, I didn't get the whole
·4· · · ·question there.
·5· ·Q· ·MR. McDONALD:· · · · · Is that what the OWA does as
·6· · · ·well, that is use generic numbers applied to each
·7· · · ·location?
·8· ·A· ·We use generic numbers when sites are initially
·9· · · ·designated as orphans and we evolve that estimate as
10· · · ·more information becomes available, but we do start
11· · · ·with a generic estimate on each site.
12· ·Q· ·When we looked at your message in the 2019 annual
13· · · ·report, we saw that you pointed out that the OWA is
14· · · ·doing the job better, faster and at a lower cost;
15· · · ·right?
16· ·A· ·Correct.
17· ·Q· ·XI Technologies model takes into account the types of
18· · · ·efficiencies that you're using?
19· ·A· ·You broke up again.
20· ·Q· ·Do you know if the XI Technologies model takes into
21· · · ·account the same types of efficiencies that you
22· · · ·referred to?
23· ·A· ·I do not know.
24· ·Q· ·You also referred in your report to area based closure.
25· · · ·Is that another manner in which the OWA is able to find
26· · · ·efficiencies in the costs of abandonment and
27· · · ·reclamation?

Dicta Court Reporting Inc.
403-531-0590

YVer1f

61 to 64
61

62

·1· ·A· ·That's correct.
·2· ·Q· ·Do you know if the XI Technologies model uses that
·3· · · ·methodology?
·4· ·A· ·I do not.
·5· ·Q· ·Also in your message you say (AS READ):
·6· · · · · · We are building our expertise and improving
·7· · · · · · the assembly line approach to increase
·8· · · · · · efficiencies for decommissioning and
·9· · · · · · reclamation.
10· · · ·Do you know if XI Technologies uses some type of
11· · · ·assembly line approach similar to that used by the OWA
12· · · ·to increase efficiencies for decommissioning and
13· · · ·reclamation?
14· ·A· ·I kind of lost your question there through the middle.
15· ·Q· ·Do you know if the XI Technologies model is using the
16· · · ·assembly line approach to creating efficiencies and
17· · · ·decommissioning and reclamation that you referred to?
18· ·A· ·I do not know if XI has done that within their model.
19· ·Q· ·Without knowing those details of the XI Technologies
20· · · ·model, would the OWA accept an estimate based on that
21· · · ·model as set out in Mr. Darby's affidavit as a reliable
22· · · ·estimate of the liabilities associated with good year
23· · · ·assets?
24· ·A· ·Yes.
25· ·Q· ·And would you consider it preferable or more reliable
26· · · ·than the OWA estimate?
27· ·A· ·Are you referring to the estimated liability within the

·1· · · ·good year assets, or are you talking about the models?
·2· ·Q· ·Well, what I'm trying to get at, sir, is that you've,
·3· · · ·by that I mean the OWA, has apparently developed
·4· · · ·efficiencies and methodologies and analyses to give it
·5· · · ·confidence in its own estimates of abandonment and
·6· · · ·reclamation costs; right?
·7· ·A· ·Correct.
·8· ·Q· ·And without knowing if or what similar efficiencies
·9· · · ·XI Technologies has considered, is it not fair to say
10· · · ·that you wouldn't have the same degree of confidence in
11· · · ·their conclusions as you would in yours?
12· ·A· ·I believe that either methodology would come to an
13· · · ·estimate of the liabilities that earn the same range.
14· ·Q· ·But you say that without having done an estimate
15· · · ·yourself; right?· The OWA hasn't done an estimate of
16· · · ·liabilities for good year assets; right?
17· ·A· ·Would it be helpful for us to do one?
18· ·Q· ·Well, I'm just asking you a question today on your -19· · · ·this cross-examination.· I think the answer is that you
20· · · ·haven't done one; right?
21· ·A· ·I have not done one.
22· ·Q· ·So you don't really know if you're going to come up
23· · · ·with a number in the range that XI Technologies did, do
24· · · ·you?
25· ·A· ·No.
26· ·Q· ·Okay.· So let's then turn to paragraph 13.· (AS READ):
27· · · · · · It is expected ...
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·1· · · ·I take it you're saying that I expect that (AS READ):
·2· · · · · · ... is the liabilities associated with the
·3· · · · · · good year assets when they increase the levy.
·4· · · ·Is that right?
·5· ·A· ·That's correct.
·6· ·Q· ·That's only if the regulator declares the good year
·7· · · ·assets to be orphans; right?
·8· ·A· ·Correct.
·9· ·Q· ·And then that's only if having done so they -- the
10· · · ·regulator increases the levy as a result; right?
11· ·A· ·The regulator would be the one responsible for setting
12· · · ·the levy.
13· ·Q· ·And it's up to the regulator, not the OWA; right?
14· ·A· ·Correct.
15· ·Q· ·Paragraph 14, you start out by saying (AS READ):
16· · · · · · If the transactions are allowed to stand ...
17· · · ·Just to confirm that you are aware now and I think you
18· · · ·were -- said you were aware earlier that it's only the
19· · · ·asset transaction that is being challenged by the
20· · · ·trustee in this court proceeding; right?
21· ·A· ·Correct.
22· ·Q· ·About five lines down, you say (AS READ):
23· · · · · · Further if transactions of this nature become
24· · · · · · routine ...
25· · · ·"Of this nature," that's the corporate sale transaction
26· · · ·that we discussed earlier or the sale of shares?· Is
27· · · ·that what you're talking about?

·1· ·A· ·It's the combination of the three transactions.
·2· ·Q· ·Okay.· It's certainly not any one of them individually,
·3· · · ·is it?
·4· ·A· ·It would be the -- the three transactions.
·5· ·Q· ·Right, I think you're agreeing with me.· It's not any
·6· · · ·one individual transaction that you're referring to
·7· · · ·there, is it?
·8· · · ·MR. LENZ:· · · · · · · · Sorry, we got garbled again
·9· · · ·there.
10· ·Q· ·MR. McDONALD:· · · · · I just -- I thought you just
11· · · ·agreed with me that it is not any individual
12· · · ·transaction.· Do you agree with that?
13· ·A· ·Yes, it's the culmination of the three transactions.
14· ·Q· ·The share transaction is a routine transaction in the
15· · · ·energy business, is it not, the sale of shares or
16· · · ·corporate sale?
17· ·A· ·It's not unusual.
18· ·Q· ·And I think you agreed with me that the asset
19· · · ·transaction was effectively just a combination of the
20· · · ·legal and beneficial interest in the good year assets;
21· · · ·right?
22· ·A· ·That is my understanding of the agreement.
23· ·Q· ·But it's not that transaction individually that you're
24· · · ·referring to in paragraph 14, is it?
25· ·A· ·It is the series of transactions done to avoid the
26· · · ·review.
27· ·Q· ·Well, you're not about -- you're not able to interpret
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·1· · · ·what the purpose of Sequoia (INDISCERNIBLE) Perpetual
·2· · · ·wasn't doing it, are you?· You're not an expert in that
·3· · · ·area?
·4· ·A· ·Repeat that, please?· I think -·5· ·Q· ·You're saying -·6· ·A· ·-- we lost him again -·7· · · ·(INDISCERNIBLE - OVERLAPPING SPEAKERS)
·8· ·Q· ·You're saying it's a series of transactions with a
·9· · · ·purpose -- I think you said it's the series of
10· · · ·transactions with the purpose of avoiding a review, and
11· · · ·I'm just saying without having spoken to any of the
12· · · ·participants or reading the documents, you are not in a
13· · · ·position to describe or give an opinion on the purpose
14· · · ·of the transaction, are you?
15· ·A· ·In Ms. Rose's affidavit, there was reference to that
16· · · ·they needed to do this deal as a share transaction
17· · · ·because of the AER's rules around LMR.
18· ·Q· ·So is the only thing that you're referring to then the
19· · · ·-- what you read in Ms. Rose's affidavit?
20· ·A· ·I'm not sure if there was other components before that,
21· · · ·but I did see it specifically in that one.
22· ·Q· ·Do you have that handy?· Do you have that with you?
23· ·A· ·I do not.· I do not.
24· ·Q· ·Well, at any rate, the only thing you can think of that
25· · · ·you're relying on to describe the purpose of the
26· · · ·transaction is what you read in Ms. Rose's affidavit;
27· · · ·right?

·1· ·A· ·Correct.
·2· ·Q· ·So if we want to determine precisely what she said, we
·3· · · ·would just turn to her affidavit?
·4· ·A· ·It was in one of the exhibits of her affidavit.
·5· ·Q· ·So that's where we'd look to find the support for what
·6· · · ·you say; right?
·7· ·A· ·There may have been other components that I had seen or
·8· · · ·heard from other people before that.
·9· ·Q· ·But you don't remember them today?
10· ·A· ·Not specifically.
11· ·Q· ·Okay.
12· ·A· ·I mean, I guess the other one that -- that we did see
13· · · ·was related to the board materials provided to
14· · · ·Perpetual's board that it was structured this way.
15· ·Q· ·You are referring to what's call the good year
16· · · ·presentation that was one of the exhibits to
17· · · ·Mr. Darby's affidavit -18· ·A· ·Correct.
19· ·Q· ·-- is that right?· And that's something that was
20· · · ·prepared some three months before the transaction
21· · · ·closed; right?
22· · · ·MR. LENZ:· · · · · · · · Is that a question?
23· ·Q· ·MR. McDONALD:· · · · · Yes, I said -- I finished it
24· · · ·off with "right?"· Do you know that?
25· ·A· ·My recollection of the dates would align with that, but
26· · · ·I'd have to confirm.
27· ·Q· ·And still on paragraph 14, you say (AS READ):
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·1· · · · · · Further if transactions of this nature become
·2· · · · · · routine ...
·3· · · ·Based on my question to you a few minutes ago, I take
·4· · · ·it you're not aware of transactions of this nature
·5· · · ·becoming routine, are you?
·6· ·A· ·I'm not aware of any that have happened since.
·7· ·Q· ·And if a routine and the government wish to change its
·8· · · ·legislating rules, it's up to the government or the AER
·9· · · ·to change them; right?
10· ·A· ·That's correct.
11· ·Q· ·Looking at paragraph 16 of your affidavit, sir, it
12· · · ·starts (AS READ):
13· · · · · · The OWA proposes to assist the court in this
14· · · · · · action by providing submissions that relate
15· · · · · · to ...
16· · · ·and then you list topics here.· The first is
17· · · ·interaction between Section 96 of the BIA and the
18· · · ·regulatory obligations with regard to the Redwater
19· · · ·decision.· Do you have any expertise in the BIA?
20· ·A· ·No.
21· ·Q· ·And generally the OWA doesn't have any expertise in the
22· · · ·BIA, does it?
23· ·A· ·No.
24· ·Q· ·And then (b) the determination of whether parties are
25· · · ·non-arm's length.· Similarly, you don't have any
26· · · ·expertise in that determination, do you?
27· ·A· ·No.

·1· ·Q· ·Nor does the OWA?
·2· ·A· ·No.
·3· ·Q· ·And you haven't spoken to the parties to this
·4· · · ·transaction or studied the agreements related to this
·5· · · ·transaction to assess whether they were at arm's
·6· · · ·length, have you?
·7· ·A· ·I have not.
·8· ·Q· ·Sir, I'm going to just take about five minutes, and I
·9· · · ·may well be finished.· If I'm not, I'll finish up
10· · · ·fairly quickly.· So I'm going to go on mute, and I take
11· · · ·it I'm still not on video; is that correct?
12· · · ·MR. LENZ:· · · · · · · · That's correct.· So we'll also
13· · · ·go on mute for five minutes exactly and then go back
14· · · ·on.· If you need more time, of course that's fine.
15· · · ·MR. McDONALD:· · · · · · Okay.· Thanks.
16· · · ·(ADJOURNMENT)
17· ·Q· ·MR. McDONALD:· · · · · Sir, I just want to go back
18· · · ·and explore the $200 million estimate we spoke about
19· · · ·earlier and the reliability of the XI Technologies
20· · · ·model.· Do you know how that model distinguishes the
21· · · ·good year assets from the other Sequoia assets?
22· ·A· ·I don't know specifically.
23· ·Q· ·And without knowing that, how can you be confident that
24· · · ·the OWA model or the OWA methodology would be comparing
25· · · ·apples to apples with what XI Technologies did if you
26· · · ·look at the good year assets?
27· ·A· ·So my understanding of the two models would be that
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·1· · · ·they are based on the information that's available
·2· · · ·publically about the specifics of individual sites in
·3· · · ·which licensee holds those licenses.
·4· ·Q· ·Well, that leads me then to a different question and
·5· · · ·that is that publically available information is from
·6· · · ·the AER, I take it; is that right?
·7· ·A· ·Correct.
·8· ·Q· ·And I think you mentioned that you understand that
·9· · · ·XI Technologies uses, at least in part, the LMR data to
10· · · ·do its calculations.
11· ·A· ·It's based on a similar methodology.
12· ·Q· ·And the LMR methodology attributes 100 percent of an
13· · · ·interest in a well of licensee whether it has -- no
14· · · ·matter what actual equity interest it has in it;
15· · · ·correct?
16· ·A· ·That's the LMR model, correct.
17· ·Q· ·And do you know if that's what the XI Technologies
18· · · ·model then uses?
19· ·A· ·I do not know whether they applied working interest,
20· · · ·but in normal course of assessing liabilities, it would
21· · · ·be a normal practice to -- of the working interest
22· · · ·applied.
23· ·Q· ·Well, if you don't know whether they applied a working
24· · · ·interest, how can you be confident about whether they
25· · · ·got a reasonable result -- a reliable result I should
26· · · ·say?
27· ·A· ·So my understanding of the good year assets is that the

·1· · · ·majority of the sites are a hundred percent.
·2· ·Q· ·Well, what due diligence have you done to make that
·3· · · ·determination?
·4· ·A· ·When Sequoia went bankrupt, we did an assessment of the
·5· · · ·number of sites that Sequoia was licensee of and which
·6· · · ·ones were a hundred percent, as those ones would be the
·7· · · ·ones that are designated as orphans.
·8· ·Q· ·I'm sorry, I just didn't hear the last sentence.· What
·9· · · ·was that?
10· ·A· ·We reviewed the -11· ·Q· ·You said something and I didn't hear it.
12· ·A· ·We reviewed the Sequoia assets when they went into
13· · · ·bankruptcy, as we wanted to know how many sites were a
14· · · ·hundred percent because those ones would be potentially
15· · · ·deemed as orphans.
16· ·Q· ·And your recollection is that a majority was a hundred
17· · · ·percent?
18· ·A· ·That's my recollection.
19· ·Q· ·And a minority they had a less than 100 percent working
20· · · ·interest?
21· ·A· ·Correct.
22· ·Q· ·And do you recall the percentage, that is what percent
23· · · ·were 100 percent and what percent were less than 100
24· · · ·percent?
25· ·A· ·I don't recall the exact numbers.
26· ·Q· ·And did you do that by number of sites or by value of
27· · · ·the overall package of assets?
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·1· ·A· ·It was by the number of sites.
·2· ·Q· ·Yet with the OWA doing its own analysis of the
·3· · · ·abandonment and reclamation costs, it would apply a
·4· · · ·working interest percentage, wouldn't it?
·5· ·A· ·We would -- if we were looking at the liability that
·6· · · ·the Orphan Well Association would be liable for, it
·7· · · ·would be any site that is a hundred percent and any
·8· · · ·working interest that Sequoia has on operated or
·9· · · ·non-operated sites.
10· ·Q· ·I think that's another way of saying you would look at
11· · · ·company's actual interest in the assets rather than as
12· · · ·the LMR data does look at the interests of the licensee
13· · · ·as if the licensee held a hundred percent of each
14· · · ·interest.· Is that fair?
15· ·A· ·That's fair.
16· ·Q· ·Okay, and depending on the circumstances, that could
17· · · ·create a significant difference in the estimate; right?
18· ·A· ·It would depend on the specifics.
19· ·Q· ·Now, I'd also asked you about the efficiencies that the
20· · · ·OWA has developed or using the reclamation costs.
21· · · ·THE COURT REPORTER:· · · I'm sorry, your whole question
22· · · ·got blurred there.
23· ·Q· ·MR. McDONALD:· · · · · I was also asking you about
24· · · ·the efficiencies the OWA has developed to reduce
25· · · ·abandonment and reclamation costs, and we talked about
26· · · ·area based closure.· Approximately what percentage -27· · · ·by approximately how much have you been able to reduce

·1· · · ·costs through area based closure?
·2· ·A· ·So comparatively to the Directive 13 numbers on
·3· · · ·abandonment, we're getting a 50 percent reduction on
·4· · · ·those abandonment costs.· On the reclamation side, we
·5· · · ·have not compared to the AER's estimates, but my
·6· · · ·general sense would be that they are -- we are higher
·7· · · ·than the AER's estimate on reclamation and the AER
·8· · · ·model does not include any component for remediation.
·9· ·Q· ·I take it we don't know or you don't know what
10· · · ·percentage of this $200 million relates to abandonment
11· · · ·versus reclamation or remediation; is that right?
12· ·A· ·Correct.
13· ·Q· ·All right, but for the abandonment part, you would
14· · · ·estimate that using area based closures or other
15· · · ·efficiencies you've developed, you would reduce those
16· · · ·costs by about 50 percent.· Is that what I just heard?
17· ·A· ·If we were looking at just the down hole abandonment
18· · · ·component, I would agree that we're in that range of
19· · · ·savings.
20· ·Q· ·And you're not getting any savings on the reclamation
21· · · ·component through area based closure?
22· ·A· ·I didn't hear your question.
23· ·Q· ·Are you saying you're not getting any savings in the
24· · · ·reclamation component through area based closure?
25· ·A· ·I still didn't hear your question, the first part.
26· ·Q· ·Are you saying that you are not getting any savings on
27· · · ·the reclamation component through area based closure?
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·1· ·A· ·No, no, we are getting savings on the reclamation
·2· · · ·component with using area based closure.· My comment
·3· · · ·was in relation to the LMR numbers that the AER uses as
·4· · · ·a benchmark.
·5· ·Q· ·And what savings are you getting through area based
·6· · · ·closure of the reclamation component -·7· ·A· ·So we're using -·8· ·Q· ·-- approximately -·9· ·A· ·-- a different benchmark.· We are not using the AER's
10· · · ·benchmark.
11· ·Q· ·Well, what benchmark and what percentage -12· ·A· ·We are getting savings, but it's based on a
13· · · ·(INDISCERNIBLE) -14· ·Q· ·I'm sorry, you cut out there.· I last heard you say "We
15· · · ·are getting savings, but it's based on ..."
16· ·A· ·A different benchmark.
17· ·Q· ·All right, and I said -- my question was, what
18· · · ·benchmark and what percentage savings?
19· ·A· ·So we're being -- we've been using a benchmark on
20· · · ·reclamation costs provided to us through some work from
21· · · ·CAPP and we'd be at a -- a cost reduction of about 10
22· · · ·percent based on that.
23· · · ·THE COURT REPORTER:· · · I'm sorry, did you say CAPP?
24· ·A· ·C-A-P-P, the Canadian Association of Petroleum
25· · · ·Producers.
26· ·Q· ·MR. McDONALD:· · · · · And when did area based
27· · · ·closure become a concept that was utilized?
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·1· ·A· ·Didn't hear that question.
·2· · · ·MR. LENZ:· · · · · · · · Sorry, we only had a word or
·3· · · ·two of that.
·4· · · ·MR. McDONALD:· · · · · · Okay.· When did area based
·5· · · ·closures first become a process or concept by OWA?
·6· · · ·MR. LENZ:· · · · · · · · So is the question when did
·7· · · ·area based closure first become a process used by the
·8· · · ·OWA?
·9· ·Q· ·MR. McDONALD:· · · · · Yes.
10· ·A· ·Okay, got it.· So it'd be roughly the time that I
11· · · ·started there in 2017, and it's been increasing and
12· · · ·focussed since that time.
13· ·Q· ·And as it increases in focus, I assume it increases in
14· · · ·efficiencies and cost reductions.· Is that fair?
15· ·A· ·Yes, I mean ...
16· ·Q· ·And I think you confirmed for me earlier you don't know
17· · · ·whether XI Technologies took into account area based
18· · · ·closures, do you, in your model?
19· ·A· ·I do not.
20· ·Q· ·MR. McDONALD:· · · · · Thank you, sir.· I have no
21· · · ·other questions.· Thank you very much.
22· ·A· ·Thank you.
23· · · ·(WHICH WAS ALL THE EVIDENCE TAKEN AT 1 PM)
24· · · ·_______________________________________________________
25
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17· · · ·(PROCEEDINGS COMMENCED AT 2:15 PM)

18· ·FOR THE INTERVENOR(S) ORPHAN WELL ASSOCIATION:

18· · · ·RONALD KEITH LAING, Sworn, Examined by Mr. McDonald

19· ·K. T. Lenz, Q.C.

19· · · ·THE COURT REPORTER:· · · Please state and spell your

20· ·Bennett Jones LLP.

20· · · ·full name for the record, please.

21· ·4500, 855 - 2 Street SW

21· ·A· ·Sure.· It's Ronald Keith Laing, R-O-N-A-L-D, Keith,

22· ·Calgary, Alberta

22· · · ·K-E-I-T-H, and last name is L-A-I-N-G.

23· ·403-298-3100

23· · · ·THE COURT REPORTER:· · · Thank you.

24

24· ·Q· ·MR. McDONALD:· · · · · Mr. Laing, you've taken an

25

25· · · ·oath to tell the truth during the questioning today; is

26

26· · · ·that correct?

27

27· ·A· ·That's correct.
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·1· ·Q· ·And do you understand that I'm going to be questioning
·2· · · ·you on two affidavits that you've sworn, the first is a
·3· · · ·July 14th, 2020, affidavit you swore as part of your -·4· · · ·or, CNRL's application to intervene and that's being
·5· · · ·used as part of their intervention as well and the
·6· · · ·second is your August 12, 2020, affidavit?
·7· ·A· ·Correct.
·8· ·Q· ·My office sent to Mr. Watson a binder of documents that
·9· · · ·I expect to be referring to during the course of our
10· · · ·examination today.· Do you have that with you?
11· ·A· ·It's in front of me now.
12· ·Q· ·I believe the first document that you'll see in that
13· · · ·binder is a redacted copy of your August 12th
14· · · ·affidavit.· Is that what you have there?
15· ·A· ·It looks to be, yes.
16· ·Q· ·So what we did following the decision of Justice Nixon
17· · · ·last week is blackout the parts of your August 12th
18· · · ·affidavit that he ruled not to be admissible. I
19· · · ·understand you haven't read this yet, and I'd just like
20· · · ·to mark it as an exhibit either directly or for
21· · · ·identification, as your counsel wishes, so that we know
22· · · ·that when I'm examining you on that affidavit, it's the
23· · · ·portions not redacted that I'll be examining you on.
24· · · ·Is that okay?
25· · · ·MR. WATSON:· · · · · · · I propose to mark it for
26· · · ·identification.
27· · · ·MR. McDONALD:· · · · · · Okay.· So, Lynne, I don't know

·1· · · ·if you want to do that as A for Identification and then
·2· · · ·we'll start with the actual exhibits as numbers 1
·3· · · ·following.
·4· · · ·THE COURT REPORTER:· · · That's fine.
·5· · · · · · · · ·EXHIBIT A FOR IDENTIFICATION - Redacted copy
·6· · · · · · · · ·of Mr. Ronald Keith Laing's affidavit sworn
·7· · · · · · · · ·August 12, 2020
·8· ·Q· ·MR. McDONALD:· · · · · Sir, I'm going to start with
·9· · · ·your August 12th affidavit, and I see that in
10· · · ·paragraph 1 you've adopted your professional experience
11· · · ·from your earlier affidavits, so I'm going to have to
12· · · ·ask you to immediately turn to that.
13· ·A· ·Is that Tab 2?· Is it in the binder or do I need to
14· · · ·pull it out from somewhere else?
15· ·Q· ·It's not in the binder that I sent to you, but I expect
16· · · ·Mr. Watson has a copy.
17· ·A· ·Okay.· Okay, yes, I've got it.
18· ·Q· ·So you're the senior vice president of corporate
19· · · ·development of land at Canadian Natural?
20· ·A· ·Correct.
21· ·Q· ·You say you were authorized to swear this affidavit on
22· · · ·behalf of Canadian Natural?
23· ·A· ·Correct.
24· ·Q· ·Who authorized you?
25· ·A· ·Sorry, who authorized it?
26· ·Q· ·Yes.
27· ·A· ·It's part of my normal responsibilities looking after
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·1· · · ·certain things.· I don't go and seek permission, if
·2· · · ·that's what you're asking.· I'm not sure I ...
·3· ·Q· ·Well, if you didn't get authorization from anyone and
·4· · · ·it's just part of your job, then that's -- I understand
·5· · · ·that.· If there was someone you spoke to, the board of
·6· · · ·directors or your superiors or whoever to give you the
·7· · · ·authority to proceed with this, then that's what I'd
·8· · · ·like -·9· ·A· ·It's not necessarily how we work.· So, no, I didn't
10· · · ·have to seek specific authorizations.· Pursuing things
11· · · ·like this are part of my responsibilities periodically.
12· ·Q· ·Okay.· So looking at paragraph 2, I see you have a
13· · · ·bachelor of laws from the University of Edinburgh?
14· ·A· ·Correct.
15· ·Q· ·Were you ever called to a Bar of any jurisdiction?
16· ·A· ·No.
17· ·Q· ·And then you have an MBA from the University of
18· · · ·Calgary?
19· ·A· ·That's correct.
20· ·Q· ·What year did you get that?
21· ·A· ·'99.
22· ·Q· ·And when did you get your law degree?
23· ·A· ·'95 is when I actually graduated, yeah.
24· ·Q· ·So you joined Canadian Natural in 1994.· Was that as a
25· · · ·summer student while you were going to law school or
26· · · ·something?
27· ·A· ·No, I had -- I had to re-sit a Scottish criminal law

·1· · · ·exam before I graduated, so I -- I had already
·2· · · ·finished, but I had to write one more exam.
·3· ·Q· ·Okay.· So I take it then your entire work experience in
·4· · · ·the energy business has been with Canadian Natural; is
·5· · · ·that right?
·6· ·A· ·No, I had -- I was at Canadian Natural until '99 and
·7· · · ·then I left and joined a company called Canadian -- or,
·8· · · ·sorry, Central Alberta Midstream and I was with them
·9· · · ·until 2003 when I returned to Canadian Natural.
10· ·Q· ·Okay.· So, I'm sorry, '99 to when were you with
11· · · ·Canadian Natural?· You said -12· · · ·(INDISCERNIBLE - OVERLAPPING SPEAKERS)
13· ·A· ·Yeah, I was with them from '99 till 2003.· I came back
14· · · ·to Canadian Natural.· I think it was about November
15· · · ·1st, 2003.
16· ·Q· ·Okay.· So when you came back to them, did you come back
17· · · ·in a position of a joint venture representative?
18· ·A· ·Yes, I did.
19· ·Q· ·And continued in that position until you became a VP of
20· · · ·commercial operations in 2009; is that right?
21· ·A· ·No, I was manager of commercial operations, and then I
22· · · ·was vice president of commercial operations, and then
23· · · ·senior vice president of corporate development of land.
24· ·Q· ·Okay.· Very generally what are commercial operations?
25· ·A· ·Yeah, it encompasses most of our, I would say,
26· · · ·non-technical areas of business save for accounting and
27· · · ·specifically product marketing.· So it includes our
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·1· · · ·joint venture activities, our supply management
·2· · · ·activities.· In terms of commercial operations would be
·3· · · ·that kind of stuff.· We included -- corporate security
·4· · · ·was in there.· Some of our operational risk management
·5· · · ·was part of that.· Other sundry things periodically,
·6· · · ·but those are what was included at that time in just
·7· · · ·the commercial operations.
·8· ·Q· ·You started that and I wasn't quite sure if I followed
·9· · · ·you.· Non-technical save for accounting, is that what
10· · · ·you said?
11· ·A· ·Yeah, save for accounting.· I do not have the
12· · · ·accounting responsibility within our organization.
13· ·Q· ·And never have had?
14· ·A· ·No, no.
15· ·Q· ·And I take it you are not a chartered accountant.
16· ·A· ·I am not.
17· ·Q· ·Do you have any formal accounting training?
18· ·A· ·Save for the accounting I did in my MBA, I do not.
19· ·Q· ·And what position did you hold with Central Alberta?
20· ·A· ·I was director of corporate development was my final
21· · · ·title.· I forget what I started at, but that was my
22· · · ·title for probably at least half of it, but I don't
23· · · ·remember what I started as.
24· ·Q· ·So then I take it, throughout the course of your
25· · · ·career, you've never held either a legal or an
26· · · ·accounting position with the company.
27· ·A· ·No, I'm not a lawyer and I'm not an accountant.

·1· ·Q· ·Have you ever held any regulatory positions?
·2· ·A· ·No.
·3· ·Q· ·I saw a reference in paragraph 15 of I believe it was
·4· · · ·your second affidavit to something at Canadian Natural
·5· · · ·called the ARO and liability planning group.· Is that a
·6· · · ·group within the company?
·7· ·A· ·It's a group within the company.· I'm -- I'll be honest
·8· · · ·I'd have to go check exactly what the makeup of that
·9· · · ·particular group is, but -- in terms of numbers and
10· · · ·whatnot, but, yes, it is.
11· ·Q· ·But it's not part of a group you've ever worked with,
12· · · ·worked in or supervised?
13· ·A· ·Not worked -- not supervised.· I've worked with most of
14· · · ·the groups in our company on different activities.
15· ·Q· ·Sorry, I think I said "worked in."· You've never been a
16· · · ·part of that group?
17· ·A· ·I was not -- no, I've not been a part of that group.
18· ·Q· ·We're going to be talking about abandonment and
19· · · ·reclamation obligations later, and I'll refer to that
20· · · ·generally as "ARO."· Have you calculated ARO for
21· · · ·properties or companies for any purpose?
22· ·A· ·Myself?
23· ·Q· ·Yes.
24· ·A· ·No.
25· ·Q· ·You're aware that others within the company had that
26· · · ·responsibility and have done that, and they have told
27· · · ·you about it but that's not part of your job?
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·1· ·A· ·Absolutely, that's correct.
·2· ·Q· ·And I take it you're not involved in the preparation of
·3· · · ·Canadian Natural's financial statements.
·4· ·A· ·I'm not.
·5· ·Q· ·Do you have some role in the preparation or review of
·6· · · ·its annual report?
·7· ·A· ·I do review aspects of the annual report on a -- I
·8· · · ·would call a lay basis only.· Not -- I'm not -- I'm not
·9· · · ·one of the individuals who signs off on it anyway.
10· ·Q· ·And we may be talking about LMR or LLR during the
11· · · ·course of this questioning today.· Are you familiar
12· · · ·with those concepts?
13· ·A· ·I am.
14· ·Q· ·And do you work with the AER as part of your job at
15· · · ·all?
16· ·A· ·I have -- I meet with them periodically on occasion
17· · · ·addressing certain issues and other things.
18· ·Q· ·And is it through that experience that you've become
19· · · ·familiar with those concepts?
20· ·A· ·No, it's usually through other issues that have arisen
21· · · ·through the company that over time I've become more
22· · · ·familiar with those terms.
23· ·Q· ·And I take it that you've never provided legal advice
24· · · ·to the company.
25· ·A· ·No, I'm not a lawyer.
26· ·Q· ·And do you advise on the interpretation of contracts or
27· · · ·legislation or regulations?

·1· ·A· ·We will -- I will speak about those, and we will have
·2· · · ·discussions about that.· If we're looking for expert
·3· · · ·opinion on that, I'm not necessarily the person that
·4· · · ·would, but I will offer opinions and be part of a
·5· · · ·discussion on both contracts and regulatory issues
·6· · · ·periodically.
·7· ·Q· ·But you don't consider yourself an expert in that area?
·8· ·A· ·On the pure legislation, no.
·9· ·Q· ·Okay, or on the interpretation of contracts?
10· ·A· ·No, I deal with them every day, but I -- I will always
11· · · ·look to someone else to provide the expertise if
12· · · ·required.
13· ·Q· ·Have you held an executive position with any Canadian
14· · · ·oil and gas industry organization?
15· ·A· ·An executive position?
16· ·Q· ·Yes.
17· ·A· ·I've -- I sit on the board of the World Petroleum
18· · · ·Congress Calgary.· That's the only executive position I
19· · · ·guess you would refer to.· It's not an operational
20· · · ·executive.· It's just a board of directors.· It's a
21· · · ·non-profit.
22· ·Q· ·What's the mandate of the World Petroleum Conference?
23· ·A· ·They're -- they're seeking -- they were seeking to and
24· · · ·host the World Petroleum Congress in 2023 so it's a
25· · · ·terrible thing and otherwise I -- I'm not on executive
26· · · ·position of anything related to the industry at all.
27· ·Q· ·And through that role you don't -- you're not involved
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·1· · · ·in ARO or LMR or those -·2· ·A· ·Oh, no, it has nothing do with that kind of thing at
·3· · · ·all, no.
·4· · · ·THE COURT REPORTER:· · · If I could just ask that you
·5· · · ·wait until he finishes the question.· You are kind of
·6· · · ·jumping in on top of him.
·7· ·A· ·Sorry.
·8· · · ·THE COURT REPORTER:· · · Thank you.
·9· ·Q· ·MR. McDONALD:· · · · · I want to make sure that you
10· · · ·and I are talking about the same things when we use
11· · · ·abbreviations or defined terms.· I'm looking at your
12· · · ·August 12th affidavit, and I see the capitalized terms
13· · · ·you've used are those in the Darby affidavit; is that
14· · · ·right?
15· ·A· ·That's what I recall.
16· ·Q· ·And then in your earlier affidavit, at paragraph 3, you
17· · · ·say that the capitalized terms are those used in the
18· · · ·statement of claim.· Is there some significance to that
19· · · ·difference to you?
20· ·A· ·Not that I'm aware of.· I -- I'd have to go back
21· · · ·through the documents to see if there's any difference.
22· ·Q· ·I'll refer to the defined terms you use in your
23· · · ·affidavit.· If there's any confusion at all, will you
24· · · ·let me know so we can clarify that?
25· ·A· ·Sure.
26· ·Q· ·Thank you.
27· · · · · · I'd like to explore what documents you've reviewed

·1· · · ·either in the course of preparing your affidavit or
·2· · · ·generally for purposes of this lawsuit.· Have you read
·3· · · ·the statement of claim and statement of defence?
·4· ·A· ·I have.
·5· ·Q· ·And have you read Mr. Darby's affidavit from 2018?
·6· ·A· ·I did.
·7· ·Q· ·Did you read all the exhibits?
·8· ·A· ·I didn't read all the exhibits word for word.· I did go
·9· · · ·through them at a high level.
10· ·Q· ·What about the transcript of his -11· ·A· ·It's exhibit -- sorry, sorry, on the Darby ones I did
12· · · ·read them, but it was quite awhile ago.
13· ·Q· ·Okay.· Did you read the transcript of his
14· · · ·cross-examination?
15· ·A· ·I don't recall that I did.
16· ·Q· ·Did you read Ms. Rose's 2018 affidavit?
17· ·A· ·I don't recall.
18· ·Q· ·Mr. Schweitzer's 2018 affidavit?
19· ·A· ·I'd have to -- I'd have to look through my binder to
20· · · ·see who all.· I can look.
21· ·Q· ·Well, if it's easier for you to just look at your
22· · · ·binder and tell me what you did review, that might save
23· · · ·us some time.
24· ·A· ·Let's see.· Statement of claim, Paul Darby affidavit,
25· · · ·the defence -- statement of defence, sorry, obviously
26· · · ·my earlier affidavit, the order of Justice Nixon filed
27· · · ·July 31st, John Brannan's affidavit, Antonio Jackson,
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·1· · · ·obviously some of the stuff recently around your
·2· · · ·applications to strike, aspects of it.· Those are the
·3· · · ·key ones.· I did go through a brief of the defendant
·4· · · ·Perpetual with respect to the application to strike and
·5· · · ·our -- obviously the brief of the intervenors.· That's
·6· · · ·primarily it that I recall that I have in front of me.
·7· · · ·There have been other documents potentially that I may
·8· · · ·not recall.
·9· ·Q· ·Okay.· So based on that, just to go back, I take it you
10· · · ·are confident that you didn't read the Rose affidavit
11· · · ·from 2018, the Schweitzer affidavit from 2018 or the
12· · · ·transcripts of those cross-examinations?
13· ·A· ·That would be my recollection.
14· ·Q· ·Have you read the share purchase and sale agreement or
15· · · ·the asset purchase and sale agreement?
16· ·A· ·Specifically myself, no.
17· ·Q· ·Are you aware that Justice Nixon issued a decision in
18· · · ·January 2020 arising from what -- from a Perpetual
19· · · ·summary dismissal application?
20· ·A· ·I -- I can't speak to the exact -- the litigation -21· · · ·the procedural things that have been done.· I don't
22· · · ·know off the top of my head, no.
23· ·Q· ·This would be one you might remember.· It's -- I can't
24· · · ·remember, 50 or 60 or 70 pages of a judge's decision in
25· · · ·this case.· Does that ring a bell?
26· ·A· ·I don't recall off the top of my head.
27· ·Q· ·Have you read any of the Court of Appeal decisions in

·1· · · ·this case?
·2· ·A· ·Not that I'm aware of, no.
·3· ·Q· ·Perpetual filed a second summary dismissal application
·4· · · ·that we call the BIA summary dismissal application.· It
·5· · · ·is scheduled to be heard in early October.· Do you
·6· · · ·recall if you read that?
·7· ·A· ·I don't recall if I have.
·8· ·Q· ·Have you read any of the Sequoia bankruptcy records?
·9· ·A· ·Pardon me?
10· ·Q· ·Have you read any of the Sequoia bankruptcy records?
11· ·A· ·No.
12· ·Q· ·Or the trustee's records?
13· ·A· ·No.
14· ·Q· ·Any of the Alberta Energy Regulator communications
15· · · ·regarding Sequoia?
16· ·A· ·I may have seen some over time, but specifically can I
17· · · ·recall particular ones?· Not off the top of my head. I
18· · · ·see a lot of that kind of thing that comes across my
19· · · ·desk, but ...
20· ·Q· ·Okay.· Is there anything you can recall that you have
21· · · ·read in relation to this case that we haven't covered?
22· ·A· ·Not really, no.
23· · · ·MR. WATSON:· · · · · · · Dan, just before you continue,
24· · · ·we've got low volume here, and I just want to get it
25· · · ·turned up, so the brains of the operation is here.· Can
26· · · ·we just pause for one moment while he turns up the
27· · · ·volume so I can hear?
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·1· · · ·MR. McDONALD:· · · · · · Sure.
·2· · · ·(DISCUSSION OFF THE RECORD)
·3· ·Q· ·MR. McDONALD:· · · · · I'd like to ask you about who
·4· · · ·you've spoken to in relation to this case and we'll not
·5· · · ·include your lawyers.
·6· · · · · · Have you spoken to Mr. Darby?
·7· ·A· ·Have I spoken to Mr. Darby?· No.
·8· ·Q· ·Anybody from PWC?
·9· ·A· ·I've not spoken to anyone at PWC directly.
10· ·Q· ·Have you ever spoken with anybody from Sequoia?
11· ·A· ·Not directly, no.
12· ·Q· ·You know that there were principals name Mr. Yang and
13· · · ·Mr. Wang.· Are you familiar with those names?
14· ·A· ·I am.
15· ·Q· ·And you say you haven't spoken with them directly.
16· · · ·Have others at your company spoken with them and then
17· · · ·discussed it with you?
18· ·A· ·I do not know.
19· ·Q· ·What about Perpetual, have you spoken to any Perpetual
20· · · ·representatives about this case?
21· ·A· ·I have not.
22· ·Q· ·OWA people, have you spoken to any OWA representatives
23· · · ·about the case?
24· ·A· ·I have spoken with OWA individuals.
25· ·Q· ·Is that Mr. De Pauw?
26· ·A· ·No, it was one of their board members, Orest Kotelko.
27· · · ·THE COURT REPORTER:· · · I'm sorry?

·1· ·A· ·One of their board members, Orest Kotelko.
·2· ·Q· ·MR. McDONALD:· · · · · Can you spell that now for the
·3· · · ·reporter?
·4· ·A· ·O-R-E-S-T.· Kotelko is K-O-T-E-L-L -- or, just E-L-K-O.
·5· · · ·E-L-K-O, sorry, I just had to make sure.
·6· ·Q· ·And what did you talk to him about in relation to this
·7· · · ·case?
·8· ·A· ·Just the issues generally.· Orest is also a consultant
·9· · · ·to our company, so we've talked about it on numerous
10· · · ·occasions.
11· ·Q· ·What about the representatives of the other
12· · · ·intervenors, Cenovus and Torxen, did you talk to them?
13· ·A· ·I have not spoken with them directly.
14· ·Q· ·Have others in your company and then reported back to
15· · · ·you?
16· ·A· ·Yes.
17· ·Q· ·And what have those discussions been about?
18· ·A· ·Coordination of these activities to the extent that I'm
19· · · ·aware.
20· ·Q· ·Have you discussed with anyone, other than your lawyer,
21· · · ·CNRL's intervention in this case?
22· ·A· ·Yes.
23· ·Q· ·Who was that?
24· ·A· ·Talked to -- I believe we talked about it at our
25· · · ·management committee meetings.
26· ·Q· ·And was it a management committee decision to intervene
27· · · ·or apply to intervene?
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·1· ·A· ·Yes, it was.
·2· ·Q· ·When was that decision made?
·3· ·A· ·I wouldn't know the date offhand.· I'd have to check.
·4· · · ·I don't know.
·5· ·Q· ·Just give me a month, if you can.
·6· ·A· ·I -- I can't.· We talked about this for so long, I
·7· · · ·can't give you the specific month that we made -·8· ·Q· ·Were you -- were you aware of the first summary
·9· · · ·dismissal application which was heard in late 2018?
10· ·A· ·I don't recall specifically.
11· ·Q· ·I guess I'm trying to explore when you first considered
12· · · ·intervening in the case.
13· ·A· ·Yeah, we've talked about it for a long time, so off the
14· · · ·top of my head, I don't know a particular date.
15· ·Q· ·And do you know whether it was -- that is the
16· · · ·consideration given before the first summary dismissal
17· · · ·application?
18· ·A· ·As I didn't read that that I'm aware of, that dismissal
19· · · ·application, I'm not sure if there's an aspect of that
20· · · ·that would have triggered me specifically -- or, would
21· · · ·have triggered any of us to -- in particular.
22· ·Q· ·Have you discussed with anyone internally or externally
23· · · ·the costs of -- trustee's costs pursuant to this case?
24· · · ·MR. WATSON:· · · · · · · Dan, I'm sorry, you went all
25· · · ·kind of garbley there for a minute.· Can you rephrase?
26· ·Q· ·MR. McDONALD:· · · · · Have you discussed with anyone
27· · · ·internally or externally the trustee's costs of

·1· · · ·pursuing this case?
·2· ·A· ·Yes.
·3· ·Q· ·And has CNRL provided financing to assist in that?
·4· ·A· ·I don't recall.· I don't recall.
·5· ·Q· ·Is that something -·6· ·A· ·I'd have to check.
·7· ·Q· ·-- that you could make inquiries of and provide me with
·8· · · ·an answer?
·9· · · ·MR. WATSON:· · · · · · · I'm quite reluctant to be
10· · · ·providing undertakings on what I consider to be largely
11· · · ·irrelevant.· I don't see how that relates to your BIA
12· · · ·application.· Can you convince me?
13· · · ·MR. McDONALD:· · · · · · Well, just he said he didn't
14· · · ·recall which leads me to believe there's something he
15· · · ·might explore to be able to make that assessment, and
16· · · ·we know that they've applied to intervene and want an
17· · · ·active role in this case and I want to know whether
18· · · ·they're part of the financing of it.
19· · · ·MR. WATSON:· · · · · · · I'm sorry, part of the
20· · · ·financing of the intervention?
21· ·A· ·Yeah.
22· · · ·MR. McDONALD:· · · · · · No, of the trustee's pursuit
23· · · ·of the case.
24· · · ·MR. WATSON:· · · · · · · Oh, I see.· All right.
25· · · ·Reluctantly we'll give you an answer to that.
26· · · ·MR. McDONALD:· · · · · · Thank you very much.· I'll
27· · · ·take that as an undertaking.
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·1· · · · · · · · ·UNDERTAKING 1 - To make inquiries to
·2· · · · · · · · ·determine and advise whether CNRL provided
·3· · · · · · · · ·financing to assist internally or externally
·4· · · · · · · · ·with the trustee's costs of pursuing this
·5· · · · · · · · ·case
·6· · · ·MR. McDONALD:· · · · · · I'm going to now turn to your
·7· · · ·affidavit, sir, at paragraph -- bear with me for a
·8· · · ·second.· It's just at paragraph 2, but at the top of
·9· · · ·page 2 of your affidavit.
10· · · ·MR. WATSON:· · · · · · · Which -- which affidavit?
11· · · ·MR. McDONALD:· · · · · · I'm sorry, I'll focus my
12· · · ·questions for the next little while on the August 12th
13· · · ·affidavit.
14· · · ·MR. WATSON:· · · · · · · Okay.
15· ·Q· ·MR. McDONALD:· · · · · And you say you adopt and
16· · · ·incorporate here in paragraphs 14 to 18 of the Darby
17· · · ·affidavit.
18· ·A· ·Mm-hmm.
19· ·Q· ·(INDISCERNIBLE) just based on why you adopted that part
20· · · ·of that affidavit.
21· ·A· ·Sorry, you cut out at the beginning there, Dan.
22· ·Q· ·I'd like to know why you incorporated in your affidavit
23· · · ·paragraphs 14 to 18 of Mr. Darby's affidavit.
24· ·A· ·Oh, because those sort of outline the activities that
25· · · ·were found to have occurred during the restructuring.
26· ·Q· ·During the what?
27· ·A· ·The restructuring of -- it's referred to as the good

·1· · · ·year restructuring is that the portion and it lays out
·2· · · ·those technical details.
·3· ·Q· ·And you're aware that that's an internal Perpetual
·4· · · ·document that was prepared some three months before the
·5· · · ·transaction closed; is that right?
·6· ·A· ·I don't recall that fact myself.
·7· ·Q· ·But is this your attempt to accept Mr. Darby's
·8· · · ·characterization of what he read in that presentation?
·9· ·A· ·Yes.
10· ·Q· ·And I take it you don't have any firsthand knowledge of
11· · · ·anything in those -- that section of Mr. Darby's
12· · · ·affidavit.
13· ·A· ·Correct.
14· ·Q· ·Is there any reason why you didn't also consider
15· · · ·Ms. Rose's affidavit that was filed in response to -16· · · ·or, sorry, I shouldn't say in response, as part of her
17· · · ·application and Perpetual's application for summary
18· · · ·dismissal?
19· ·A· ·I don't recall reading it, so I can't provide you any
20· · · ·explanation of why we chose not to.
21· ·Q· ·Did you have any concern that you were just looking at
22· · · ·one side of the story and not the other?
23· ·A· ·I felt comfortable with the facts I had been provided
24· · · ·when I swore this affidavit.
25· ·Q· ·Sorry, I didn't hear that answer.
26· ·A· ·Sorry, I felt comfortable with the facts that I had
27· · · ·been provided when I swore the affidavit.
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·1· ·Q· ·Right, but my question was, were you not concerned that
·2· · · ·you'd only looked at one side of the story?
·3· ·A· ·I didn't read her affidavit in particular that I
·4· · · ·recall, so I can't tell you if there was anything
·5· · · ·helpful or -- in it that would have changed anything in
·6· · · ·my own affidavit.· I haven't read it, so it's hard to
·7· · · ·comment on.
·8· ·Q· ·Right, and you didn't think it would have been fair to
·9· · · ·read it and consider it so you had both sides of the
10· · · ·story before you swore your own affidavit?
11· ·A· ·I was provided with a set of documents, and we had had
12· · · ·numerous internal conversations before the preparation
13· · · ·of my affidavit.· If there were documents that were not
14· · · ·included in that, it's hard to comment on.· I -- the
15· · · ·basis of what I put forward here is based on our
16· · · ·internal knowledge and what I've been provided with.
17· ·Q· ·Okay.· Were you even aware that she swore an affidavit?
18· ·A· ·I can't recall to the extent that I -- what I was aware
19· · · ·of in terms of all the documents available.
20· ·Q· ·So I'm going to be referring to "the asset transaction"
21· · · ·from time to time.· Do you know what I mean by that?
22· ·A· ·I'd have to go back and I believe I do, but I'll -- I
23· · · ·can go back and refer to specifically which aspects you
24· · · ·are bringing up if you want to point me to them but -25· · · ·to make sure we're aligned.
26· ·Q· ·Well, right now I'm just trying to make sure that I -27· · · ·when I mention -- when I say that expression that you

·1· · · ·and I are talking about the same thing.· You'll see
·2· · · ·it's defined at paragraph 21 of Mr. Darby's affidavit.
·3· ·A· ·Okay.
·4· ·Q· ·So you understand that to be the transaction that was
·5· · · ·created by the asset share purchase and sale agreement;
·6· · · ·is that right?
·7· ·A· ·That is correct.
·8· ·Q· ·And you haven't read that document, have you?
·9· ·A· ·I did not read that document.
10· ·Q· ·Do you know what the -- what it did?
11· ·A· ·Well, I -12· ·Q· ·What the crux of the agreement was?
13· ·A· ·I can assume only.· I didn't read the document. I
14· · · ·would ...
15· ·Q· ·If I told you that, in summary, it combined the legal
16· · · ·and beneficial interest in the good year assets in
17· · · ·PEOC, would that be your understanding?
18· ·A· ·There's not that level of detail in here, but I -- that
19· · · ·wouldn't be above the realm -- outside the realm of
20· · · ·possibility, correct.
21· ·Q· ·You just don't know?· You don't know?
22· ·A· ·Well, I didn't read -- I didn't read the purchase and
23· · · ·sale.
24· ·Q· ·Okay.· You do know what I'm referring to when I speak
25· · · ·of "the good year assets," don't you?
26· ·A· ·I am familiar with it.
27· ·Q· ·Okay, and I may also be referring to the share
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·1· · · ·transaction or the share PSA.· Do you see those defined
·2· · · ·in paragraph 22 of Mr. Darby's affidavit?
·3· ·A· ·Yes.
·4· ·Q· ·And then finally I'm going to be referring from time to
·5· · · ·time I expect to "the transactions" which I'm not sure
·6· · · ·Mr. Darby defined in his agreement -- or, in his
·7· · · ·affidavit although they are defined in the statement of
·8· · · ·claim and that refers to the asset transaction, the
·9· · · ·share transaction, the retained interest transaction.
10· · · ·Will you understand me when I use the word
11· · · ·"transactions," in the plural, that's what I'm
12· · · ·referring to?
13· ·A· ·Yes.
14· ·Q· ·Okay.· So in paragraph 3, you say -- of your affidavit
15· · · ·you say (AS READ):
16· · · · · · ... the transfer of licenses for oil and gas
17· · · · · · properties such as wells, facilities, and
18· · · · · · pipelines may be subject to review and
19· · · · · · approval by the AER through the LLR program.
20· · · ·Do you see that?
21· ·A· ·Yes.
22· ·Q· ·And do you know if the asset transaction provided for
23· · · ·the transfer of any licenses?
24· ·A· ·As I didn't read the specific document, I can't say how
25· · · ·it was done, if it was done on shares or on an asset
26· · · ·basis.· I'd have to read that document to know
27· · · ·specifically.

·1· ·Q· ·And do you know if the share transaction provided for
·2· · · ·the transfer of licenses?
·3· ·A· ·I -- I didn't read the document, so I can't
·4· · · ·specifically say.· I'd -- obviously when assets moved,
·5· · · ·there would be licenses transferred at some juncture.
·6· ·Q· ·Well, not necessarily -·7· · · ·(INDISCERNIBLE - OVERLAPPING SPEAKERS)
·8· ·A· ·Not share transaction -- not a share transaction
·9· · · ·necessarily.· Sorry, I spoke over him and didn't mean
10· · · ·to.
11· ·Q· ·In paragraph 4 of your affidavit, you say (AS READ).
12· · · · · · ... a licensee seeking to acquire a licence
13· · · · · · from another Industry member must submit a
14· · · · · · licence transfer application ... which
15· · · · · · triggers an ... (LMR) Assessment ... on an
16· · · · · · post-licence transfer basis for the buyer and
17· · · · · · seller.
18· · · ·Is that something you know through your day-to-day work
19· · · ·experience?
20· ·A· ·Yeah, we -- yes, I -- yes, it is.
21· ·Q· ·And if there's no licence transfer, there's no licence
22· · · ·transfer application and no LMR assessment; right?
23· ·A· ·Correct.· Correct.
24· ·Q· ·You go on in paragraph 5 to talk about the LMR
25· · · ·assessment and what it considers, and then paragraph 6
26· · · ·you make reference to Directive 006 and two bulletins
27· · · ·from the AER.· Are you familiar with those documents?
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·1· ·A· ·Yes.
·2· ·Q· ·And you've attached those as exhibits to your
·3· · · ·affidavit; correct?
·4· ·A· ·Correct.
·5· ·Q· ·Could you turn to Exhibit A, which is Directive 6?
·6· ·A· ·Okay.
·7· ·Q· ·Do you have that in front of you?
·8· ·A· ·I'm trying to find it here.
·9· ·Q· ·Okay.
10· ·A· ·Sorry, lots of paper.· Do you have it there?· I may not
11· · · ·have brought it over.· I may not have put it in this
12· · · ·binder.· Sorry, I think I might have -- Directive 6,
13· · · ·sorry, got it.
14· ·Q· ·Okay.· So is this the AER directive in effect in the
15· · · ·fall of 2016 when the transaction occurred that deals
16· · · ·with the LLR and LMR programs?
17· ·A· ·To the best -- to the best of my knowledge.
18· ·Q· ·Okay.· Turn to page 3 under Definitions.
19· ·A· ·Yes.
20· ·Q· ·The fourth definition is (AS READ):
21· · · · · · Liability management rating (LMR) is the
22· · · · · · ratio of a licensee's eligible deemed assets
23· · · · · · in the LLR, LFP and oil field waste liability
24· · · · · · programs to its deemed liabilities in these
25· · · · · · programs.
26· · · ·Do you understand that?· Is that part of your level of
27· · · ·basic knowledge?

·1· ·A· ·Generally, yes.
·2· ·Q· ·And when I see a ratio of deemed assets to deemed
·3· · · ·liabilities, I take it it's a calculation for
·4· · · ·regulatory purposes that follows a particular formula
·5· · · ·that the AER has put in place for this purpose; right?
·6· ·A· ·Mm-hmm, I -- I assume so.· I don't do the calculations
·7· · · ·myself, so ...
·8· ·Q· ·Do you know how they're done?
·9· ·A· ·I don't do them myself.· We have others in the
10· · · ·organization that do and fill me in on the results.· Do
11· · · ·I know exactly which assets are included or not?· No.
12· ·Q· ·So you can understand the results when somebody with
13· · · ·the expertise to do it does it for you, but you
14· · · ·couldn't do it yourself?
15· ·A· ·Absolutely.
16· ·Q· ·Okay.· Are you aware of how the AER calculates deemed
17· · · ·assets?
18· ·A· ·No, I'm not specifically, no.
19· ·Q· ·Or deemed liabilities?
20· ·A· ·Specifically, no.
21· ·Q· ·Are you aware that their calculation based on a set of
22· · · ·regulatory rules rather than the actual assets or
23· · · ·liabilities of an income?
24· ·A· ·I know that the rules won't necessarily follow
25· · · ·accounting rules.· It will be -- it's based on their
26· · · ·regulatory interpretation.
27· ·Q· ·But not only they won't follow accounting rules, they
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·1· · · ·won't necessarily follow the reality of the value of an
·2· · · ·asset or a liability?
·3· ·A· ·I don't know if I'd use the word "reality," but they
·4· · · ·have a different way of going about it than a company
·5· · · ·might.
·6· ·Q· ·Fair enough.
·7· · · · · · Let's turn over to Appendix 5 which talks about
·8· · · ·deemed assets.· It's page 17.
·9· ·A· ·Okay.
10· ·Q· ·There's a heading Deemed Assets, and under Producer and
11· · · ·Licensee, it says (AS READ):
12· · · · · · The deemed assets of a producer/licensee is
13· · · · · · the cash flow derived from oil and gas
14· · · · · · production reported to Petrinex for wells for
15· · · · · · which it is the licensee.
16· · · ·First, were you aware that that was the short
17· · · ·definition of it?
18· ·A· ·I've read it before, but I don't live in these
19· · · ·documents so -- I've read it before.· I'm familiar with
20· · · ·it, but I don't have these memorized, if that's what
21· · · ·you're asking.
22· ·Q· ·No, I wasn't asking if you memorized them, but I take
23· · · ·it, consistent with what you told me a moment ago, you
24· · · ·are generally familiar with this -25· ·A· ·Yeah, I'm generally familiar -26· ·Q· ·Sorry, you have to let me finish my question before you
27· · · ·start talking.

·1· ·A· ·Sorry.
·2· ·Q· ·I take it from what you've told me before that you're
·3· · · ·generally familiar with this.· Others do the work.
·4· · · ·When they give you a result, you're experienced enough
·5· · · ·to understand what they're telling you; right?
·6· ·A· ·Correct.
·7· ·Q· ·And so when we see the words that follow what I just
·8· · · ·read about shrinkage factors and conversion factors,
·9· · · ·that's the level of detail that you would not be
10· · · ·involved in?
11· ·A· ·Correct.
12· ·Q· ·But you would be aware or you are aware, I take it,
13· · · ·that it's the based on the cash flow for which an
14· · · ·entity is the licensee whether it holds 1 percent or a
15· · · ·hundred percent of the licence; right?
16· ·A· ·Correct.
17· ·Q· ·So just as a simple example to make sure we're on the
18· · · ·same page, if I'm a licensee and I hold 10 percent and
19· · · ·CNRL holds 90 percent for the deemed asset calculation,
20· · · ·all of the assets for that particular well are
21· · · ·attributed to me as the licensee; right?
22· ·A· ·That is my understanding.
23· ·Q· ·Whereas if you were looking at it as an oil and gas
24· · · ·businessman, you would look at your working interest
25· · · ·percentage of 90 percent; right?
26· ·A· ·Correct.
27· ·Q· ·All right.· Let's turn over a few pages to Appendix 6,
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·1· · · ·Deemed Liabilities, and the second sentence is sort of
·2· · · ·the flip side of what I just read to you on deemed
·3· · · ·assets.· (AS READ):
·4· · · · · · The deemed liability of a licensee is the sum
·5· · · · · · of the costs to suspend, abandon, remediate
·6· · · · · · and reclaim all wells in the facilities for
·7· · · · · · which it is the licensee adjusted for status.
·8· ·A· ·Correct.
·9· ·Q· ·Generally you're familiar with that concept?
10· ·A· ·Correct, yes.
11· ·Q· ·And can we agree that it's done on the same basis as
12· · · ·the deemed assets in the sense that it attributes all
13· · · ·of the liabilities to the licensee whether the licensee
14· · · ·owns 1 percent or a hundred percent of the asset?
15· ·A· ·Correct.
16· ·Q· ·And yet for commercial purposes, as we discussed a
17· · · ·moment ago in the example of the 10 percent that I own
18· · · ·and 90 percent that the CNRL owns, you'd look at CNRL's
19· · · ·works interest percentage; right?
20· ·A· ·Correct, yeah.· Correct.
21· ·Q· ·Okay.· So the LMR is not a measure in a commercial
22· · · ·perspective of assets to liabilities of an energy
23· · · ·company, it's a measure of deemed assets and
24· · · ·liabilities and of a licensee.· Is that fair?
25· ·A· ·That's fair.
26· ·Q· ·And the purpose of the LMR calculation is for
27· · · ·regulatory purposes, not for other purposes?

·1· ·A· ·Correct.
·2· ·Q· ·Okay, and the methodology or the rules for the LMR
·3· · · ·calculation are undergoing some change currently, are
·4· · · ·they not?
·5· ·A· ·That's my -- to the best of my knowledge, yes.
·6· ·Q· ·In paragraph 5, you say (AS READ):
·7· · · · · · The LMR assessment considers a licensee's
·8· · · · · · capacity to take responsibility for the
·9· · · · · · obligations you list there.
10· · · ·Do you see that?
11· ·A· ·Yes, I do.
12· ·Q· ·Now, you're referring there to the transferor or the
13· · · ·transferee when talk about licensee?
14· ·A· ·You're talking about the transferee in this case.
15· ·Q· ·I think that -16· ·A· ·Let me clarify.
17· · · · · · We look at both, but in this particular case, I'm
18· · · ·particularly focused on transferee.
19· ·Q· ·But we're on the same page that there was no LMR
20· · · ·assessment in relation to the asset transaction in this
21· · · ·case; right?
22· ·A· ·Correct.
23· ·Q· ·You talk in paragraph 7 about the purpose of the
24· · · ·security deposit.
25· ·A· ·Correct.
26· ·Q· ·That purpose is spelled out in Directive 6 I believe,
27· · · ·and I'd ask you to turn to page 4 of your Exhibit A.
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·1· ·A· ·Okay.
·2· ·Q· ·And there's a heading at the top Liability Management
·3· · · ·Rating Assessment.· The second last paragraph, I'll
·4· · · ·just let you read it.· Does that fairly state the
·5· · · ·purpose of the security deposit you refer to in
·6· · · ·paragraph 7?
·7· ·A· ·You're talking about the second paragraph under Point 6
·8· · · ·on page 4?
·9· ·Q· ·No, I'm sorry, the second last.· It starts (AS READ):
10· · · · · · A security deposit determined ...
11· · · ·The second last under heading 5, page 4.
12· ·A· ·Oh, sorry, I was down on the security deposit.
13· · · · · · That is my understanding of the intent, correct.
14· ·Q· ·Okay.· In paragraph 9, you say that (AS READ):
15· · · · · · The LLR program and the related LMR
16· · · · · · assessment had the consideration of end of
17· · · · · · life obligations associated with oil and gas
18· · · · · · properties in determining a licensee's deemed
19· · · · · · liabilities where it contained to be
20· · · · · · safeguards followed industrywide.
21· · · ·These are the safeguards that the regulator, the AER
22· · · ·has put in place; right?
23· ·A· ·Correct.
24· ·Q· ·And they use not actual assets and liabilities, but the
25· · · ·formula for the deemed assets and liabilities that
26· · · ·we've described; right?
27· ·A· ·Correct.

·1· ·Q· ·And to your knowledge, the creation of those deemed
·2· · · ·concepts are policy choices made by either the
·3· · · ·Government of Alberta or the regulator itself.· Is that
·4· · · ·fair?
·5· ·A· ·That's fair.
·6· ·Q· ·Does CNRL disagree with those policies?
·7· ·A· ·We try to provide our honest feedback of opportunities
·8· · · ·to improve to the regulator as often as we can.
·9· ·Q· ·How diplomatic.· I take it the answer is, no, you don't
10· · · ·agree and you think they should be improved.
11· ·A· ·I think there's opportunity for improvement.
12· ·Q· ·And you make that view known to the regulator and the
13· · · ·government regularly; right?
14· ·A· ·We do.
15· ·Q· ·And you want it changed?
16· ·A· ·Improved.
17· ·Q· ·Improved?
18· · · · · · And we're seeing some improvements now with the
19· · · ·new liability management framework being announced by
20· · · ·the government; right?
21· ·A· ·Slowly, yeah.· There are -- there are enhancements
22· · · ·coming.
23· ·Q· ·Not to CNRL's satisfaction, but a step perhaps in the
24· · · ·direction that you want.· Is that fair?
25· ·A· ·Correct, correct.
26· ·Q· ·I think the second document in the book we provided to
27· · · ·you should be a public statement from the AER over the
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·1· · · ·signature of Mr. Ellis dated August 8, 2018.· Do you
·2· · · ·have that?
·3· ·A· ·I do have that in front of me.
·4· ·Q· ·Sorry?
·5· ·A· ·I have it.
·6· ·Q· ·Okay.· Have you seen that before?
·7· ·A· ·You know what, I do recall having read it sometime ago.
·8· ·Q· ·Okay, and it's dated August 8th.· Are you aware that
·9· · · ·that's shortly after the trustee sued Perpetual and
10· · · ·Ms. Rose?
11· ·A· ·I -- I couldn't speak to the timing specifically.
12· ·Q· ·But you are aware that -- take a moment to look at it,
13· · · ·if you like.· It deals with -14· ·A· ·Yeah -15· ·Q· ·-- situation -16· ·A· ·-- I took a quick brief look at it just before we
17· · · ·started this conversation.
18· ·Q· ·Okay.· I'm going to ask you to look about four
19· · · ·paragraphs down after in the third paragraph referring
20· · · ·to Sequoia having ceased operations.· Mr. Ellis says
21· · · ·(AS READ):
22· · · · · · But how did Sequoia get to this point?· What
23· · · · · · happened that caused them to be in this
24· · · · · · position?
25· · · ·Do you see that?
26· ·A· ·I do see it.
27· ·Q· ·Then it goes on to say (AS READ):

·1· · · · · · This is where a gap in the system has been
·2· · · · · · identified.
·3· · · ·Were you aware that Mr. Ellis had identified this as a
·4· · · ·gap in the system?
·5· ·A· ·I can't speak to what Mr. Ellis was thinking but ...
·6· ·Q· ·No, I don't want to know what he was thinking.· I want
·7· · · ·to know whether you were aware that he said it.
·8· ·A· ·Other than having read this previously, I -- I can't
·9· · · ·recall specifically.
10· ·Q· ·Okay.· Did you or CNRL consider there was a gap in the
11· · · ·system?
12· ·A· ·Did we feel there was a gap?· Sorry, you broke up
13· · · ·there, Dan.
14· ·Q· ·Did you or CNRL consider that there was a gap in the
15· · · ·system?
16· ·A· ·We did.
17· ·Q· ·Okay.· Mr. Ellis goes on to say (AS READ):
18· · · · · · The AER has limited legislated authority to
19· · · · · · oversee corporate transactions.
20· · · ·That's fair, isn't it?
21· ·A· ·That's -- that's his interpretation for sure.
22· ·Q· ·That's yours too, I would expect.
23· ·A· ·I -- I think -- we think there's more they could do
24· · · ·with the legislation they have than what they currently
25· · · ·do.
26· ·Q· ·Right, and what the legislation doesn't do and
27· · · ·certainly didn't do in 2016 is give the AER legislative
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·1· · · ·authority over corporate transactions such as the sale
·2· · · ·of shares; right?
·3· ·A· ·That is my understanding.
·4· ·Q· ·In order to give the AER authority over other
·5· · · ·transactions that did not involve the transfer of
·6· · · ·licenses, did it?
·7· ·A· ·Sorry, can you, please, repeat that, Dan?
·8· ·Q· ·Nor did the legislation give the AER authority over
·9· · · ·other energy industry transactions that did not involve
10· · · ·the transfer of licenses?
11· ·A· ·That is my understanding.
12· ·Q· ·Okay.· At the bottom of the page, Mr. Ellis says
13· · · ·(AS READ):
14· · · · · · For the AER, this situation has exposed a gap
15· · · · · · in the system and raised questions with
16· · · · · · respect to how we better manage liability in
17· · · · · · the future.· In some cases, our governing
18· · · · · · legislation did not provide us the necessary
19· · · · · · flexibility to do what is needed, while in
20· · · · · · others our own requirements and processes
21· · · · · · were limiting.· We are working to fix both.
22· · · ·Is that consistent with your view or Canadian Natural's
23· · · ·view that the legislation needed work and that the
24· · · ·regulator's requirements and processes were limiting?
25· ·A· ·I -- probably would be a fair characterization.
26· · · ·THE COURT REPORTER:· · · I'm sorry, could you repeat
27· · · ·that?

·1· ·A· ·I think that would be a fair characterization.
·2· ·Q· ·MR. McDONALD:· · · · · So then near the -- about
·3· · · ·two-thirds of the way down the page, he says (AS READ):
·4· · · · · · We have already begun a plan to update
·5· · · · · · liability management ...
·6· · · ·And that takes -- well, sorry, before I go to the next
·7· · · ·document, may I mark this as an exhibit, please?
·8· · · ·THE COURT REPORTER:· · · Could you clarify what this
·9· · · ·is?
10· · · ·MR. McDONALD:· · · · · · It's a public statement dated
11· · · ·August 8, 2018, from the Alberta Energy Regulator.
12· · · ·MR. WATSON:· · · · · · · Well, you know it's not his
13· · · ·document.
14· · · ·MR. McDONALD:· · · · · · I know it's not his document.
15· · · ·I think he said he was familiar with it.· I -16· · · ·MR. WATSON:· · · · · · · Yeah, he read it.
17· · · ·MR. McDONALD:· · · · · · -- recognize that he's not the
18· · · ·author.
19· · · ·MR. WATSON:· · · · · · · Well, I wouldn't want there to
20· · · ·be any sort of legitimacy to marking it as a full
21· · · ·exhibit as opposed to one for an identification.· This
22· · · ·is a government -- government public press issue and
23· · · ·it's been read by any -24· · · ·MR. McDONALD:· · · · · · I'm not fussy.· It's already
25· · · ·in evidence.· I want it reflected in his transcript so
26· · · ·when we refer to -27· · · ·MR. WATSON:· · · · · · · Mark it for identification and
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·1· · · ·then we can talk about it.
·2· · · ·MR. McDONALD:· · · · · · Sure.
·3· · · · · · · · ·EXHIBIT B FOR IDENTIFICATION - Public
·4· · · · · · · · ·statement dated August 8, 2018, from the
·5· · · · · · · · ·Alberta Energy Regulator
·6· ·Q· ·MR. McDONALD:· · · · · I believe the next document in
·7· · · ·your book should be the Liability Management Framework
·8· · · ·document from the Alberta Government in July 2020.· Are
·9· · · ·you familiar with that?
10· ·A· ·I'd not read it before.
11· ·Q· ·Are you aware of what the Provincial Government is
12· · · ·doing with respect to liability management in 2020?
13· ·A· ·Yes, I would -- I would say I am at a high level.
14· ·Q· ·What's your understanding?
15· ·A· ·In terms of they are doing more work on corporate
16· · · ·assessments of the corporate health -- they have what
17· · · ·they call a corporate health test that they've been
18· · · ·working on and bringing in and we've had many
19· · · ·discussions with them about -- about that corporate
20· · · ·health test, so I am aware of it.
21· ·Q· ·Is this, at least in part, a result of the efforts that
22· · · ·CNRL has made to make changes to the regulatory
23· · · ·environment?
24· ·A· ·We've definitely felt free to express our desire to see
25· · · ·a stronger corporate health test for sure.
26· ·Q· ·Okay.· The next document in the book is a website, and
27· · · ·I'm not sure if yours is exactly the same as mine, but

·1· · · ·let's start by asking you whether you've seen it
·2· · · ·before.· The heading is Oil and Gas Liabilities
·3· · · ·Management.
·4· ·A· ·I don't think I've specifically ever visited the
·5· · · ·website.
·6· ·Q· ·Or seen this document?
·7· ·A· ·Not that I'm aware of, no.
·8· ·Q· ·Okay.· At the second page of my version, there's a
·9· · · ·heading Reducing Orphan Wells and reference to some
10· · · ·government funding.
11· ·A· ·Correct.
12· ·Q· ·I know you haven't seen the document, but I'm curious
13· · · ·to know if you are aware of the several funding
14· · · ·initiatives to assist the OWA.
15· ·A· ·I am at a high level.
16· ·Q· ·What's your understanding?
17· ·A· ·I know if the government has made a loan to the Orphan
18· · · ·Well Fund to help them clean up wells that have ended
19· · · ·up in the fund and that's -- that's sort of the extent
20· · · ·of it.· I don't know the details of the terms of the
21· · · ·loan.
22· ·Q· ·Okay.· Do you know that there's a $235 million loan and
23· · · ·it's being extended up to another $100 million?
24· ·A· ·I was aware of the extension of the hundred million
25· · · ·dollars.· I would not have been able to speak to the
26· · · ·exact figure based on -- obviously I see it here, but
27· · · ·whether it was 200 or $235 million, I knew it was that
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·1· · · ·range, but I was familiar with it.
·2· ·Q· ·Okay.· What about Federal Government assistance, are
·3· · · ·you aware of any Federal Government assistance to the
·4· · · ·OWA?
·5· ·A· ·To the extent that they are doing these abandon
·6· · · ·programs as part of their COVID relief initiatives and
·7· · · ·things like that and the money that they put forward to
·8· · · ·the three western provinces for it, I'm -- I'm high
·9· · · ·level familiar with that as well.
10· ·Q· ·I think you speak about the levy further in your
11· · · ·affidavit, and we'll get to it later, but to the extent
12· · · ·that we have government funding to pay for this, is it
13· · · ·your anticipation that that would help minimize the
14· · · ·impact of orphan wells on -- or reclamation costs on
15· · · ·the levy?
16· ·A· ·To -- to the extent that we have loans, it will help
17· · · ·with funding in the short term, but the levy will still
18· · · ·have to cover the costs of that loan and eventual
19· · · ·payback, so there is still an underlying cost.
20· · · · · · In terms of these COVID I'll call it funding from
21· · · ·the Federal Government, that's a different story, and
22· · · ·the details are still being worked out.· It's still a
23· · · ·work in progress, so we'll have a better idea of the
24· · · ·impact of that as we go forward.· I don't think we know
25· · · ·enough yet.
26· ·Q· ·But at a high level, the government assistance is
27· · · ·designed to provide some benefit to the energy

·1· · · ·companies and employees in the energy business or
·2· · · ·service contractors in the energy business in part in
·3· · · ·relation to abandonment and reclamation; right?
·4· ·A· ·That's a fair characterization.
·5· ·Q· ·Okay.· The next document in your book is Bill 12, The
·6· · · ·Liabilities Management Statutes, Amendment Act, 2020.
·7· · · ·Are you familiar with it?
·8· ·A· ·No, I have never read it.
·9· ·Q· ·Do you know if it's been passed into law?
10· ·A· ·You know what, it's something I've never given any
11· · · ·consideration to.· I don't know the regulatory backing
12· · · ·of it all.· I couldn't tell you if it was or not.
13· ·Q· ·Do you know if it addresses some of the concerns that
14· · · ·CNRL has been expressing about the regulatory
15· · · ·requirement?
16· ·A· ·Without reading it, I can't say specifically, but,
17· · · ·yeah, I don't know yet.
18· ·Q· ·I'm now going to turn to the section under the heading
19· · · ·Industry Practice, Treatment of Asset, Retirement
20· · · ·Obligations starting at paragraph 10 of your affidavit,
21· · · ·and I take it what you've included -22· ·A· ·Which paragraph of my affidavit?
23· ·Q· ·Starting at paragraph 10.
24· ·A· ·Okay.· Thank you.
25· ·Q· ·And I take it what you've included in this section is
26· · · ·your understanding of what industry practice is as it
27· · · ·relates to the topics which you've discussed.· Is that
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·1· · · ·fair?
·2· · · ·MR. WATSON:· · · · · · · Sorry, you're fading out
·3· · · ·there, Dan.· Could you speak into the mic?
·4· ·Q· ·MR. McDONALD:· · · · · I take it what you're trying
·5· · · ·to do in this section of your affidavit is describe
·6· · · ·your understanding of industry practice as it relates
·7· · · ·to the topics you're discussing.
·8· ·A· ·That's correct.
·9· ·Q· ·But you're not speaking on behalf of any industry
10· · · ·organization?
11· ·A· ·No, I'm speaking on behalf of Canadian Natural.
12· ·Q· ·And all your experience with these things is as an
13· · · ·employee of Canadian Natural?
14· ·A· ·That is correct.
15· ·Q· ·So you start at paragraph 10 to say (AS READ):
16· · · · · · As detailed below, the cost and expenses
17· · · · · · associated with asset retirement obligations
18· · · · · · (ARO) or uninflated and undiscounted end of
19· · · · · · life obligations are important considerations
20· · · · · · for the industry.
21· · · ·My question is, do you understand ARO to be uninflated
22· · · ·and undiscounted end of life obligations?· Is that what
23· · · ·ARO is?
24· ·A· ·Well, ARO can be defined many different ways.· It
25· · · ·depends on what purpose you're using it for, how you
26· · · ·treat the end of life obligations related to assets.
27· · · ·If -- if you have an asset that is very close to its

·1· · · ·end of life, and you're considering it as part of
·2· · · ·whatever review you're doing, you would never -- you
·3· · · ·wouldn't discount that at all.· If you got something
·4· · · ·that's a brand new facility that may -- how you'd treat
·5· · · ·it with -- you may discount that obligation out in
·6· · · ·time.
·7· ·Q· ·I'm just going to pause you there for a second.
·8· · · ·(DISCUSSION OFF THE RECORD)
·9· ·Q· ·MR. McDONALD:· · · · · I should have said "uninflated
10· · · ·and undiscounted."· That's what you understood,
11· · · ·Mr. Laing, when I was reading that?
12· ·A· ·Yes, I took what was written here.· I knew what you
13· · · ·meant.
14· ·Q· ·Okay, and I don't know if I misspoke or not, but I
15· · · ·wanted to make sure the transcript was fine.
16· · · · · · Well, let me follow up on the answer you just
17· · · ·gave.· First, ARO calculated for different purposes
18· · · ·will lead to different results; right?
19· ·A· ·Potentially, depending on how you look at it.· There
20· · · ·are so many -- there's so many factors that go into it.
21· · · ·I think it's -- we always calculate it the same way
22· · · ·from an accounting purpose.· Whether you're doing an
23· · · ·acquisition and disposition or some other type of
24· · · ·transaction, you -- you may choose to not discount it.
25· · · ·You may choose to discount it.· It partly depends on
26· · · ·the nature of the asset you've got in question.
27· ·Q· ·Also depends on the eye of the beholder I would expect,

Dicta Court Reporting Inc.
403-531-0590

YVer1f

45 to 48
45

46

·1· · · ·whether you're a buyer or a seller in a transaction,
·2· · · ·for example, and then in your own personal qualities,
·3· · · ·the efficiencies that you may bring to the table, that
·4· · · ·sort of thing.· Is that fair?
·5· ·A· ·Those could be a factor.
·6· ·Q· ·So when you say in paragraph (a) (AS READ):
·7· · · · · · They are incorporated into the market value
·8· · · · · · of an asset for the purposes of evaluating
·9· · · · · · and negotiating an asset transaction.
10· · · ·Other than certain assets that have to be, for example,
11· · · ·abandoned in the next year, I take it you would
12· · · ·typically not look at uninflated and undiscounted
13· · · ·calculations.· You'd use some element of inflation and
14· · · ·you'd discount; right?
15· ·A· ·Not always.· We have chosen, especially in the last
16· · · ·number of years with the amount of grief we're seeing
17· · · ·in the industry, to not discount things in the same way
18· · · ·we once did because of taking a more conservative
19· · · ·approach on ARO obligations, just given the nature of
20· · · ·what we've seen happen in the industry.
21· ·Q· ·Well, we're going to look at your financial statements
22· · · ·in a few minutes and we'll see that some of your ARO is
23· · · ·anticipated to be out 60 years.· We're not saying
24· · · ·something -- 60 years is not going to be discounted,
25· · · ·are we?
26· ·A· ·Right, but how we do -- how you do ARO calculations for
27· · · ·a transaction might be different than how you do it

·1· · · ·from a purely accounting perspective.
·2· ·Q· ·Of course, but even from a transactional perspective,
·3· · · ·whether you're a buyer or a seller, if you're going to
·4· · · ·discount those long life assets when you do an ARO
·5· · · ·calculation, aren't you?
·6· ·A· ·To some degree.
·7· ·Q· ·All right, and when you discount, do you typically also
·8· · · ·inflate, or are those separate to considerations?
·9· ·A· ·You know what, I'm -- I think they're -- it's -- it's
10· · · ·-- I'd have to look to be honest.· I'd have to go back
11· · · ·and see how we treated inflation on those.· We tend to
12· · · ·look against our actual costs, 'cause we -- obviously
13· · · ·we have a big history of dealing with various assets so
14· · · ·we have a lot of past projects to compare against, and
15· · · ·I think generally we're looking at actual costs, but
16· · · ·for the accounting purposes, I would have to check to
17· · · ·see what kind of an inflation factor, if any, they use.
18· · · ·I can't say off the top of my head.
19· ·Q· ·Well, and I know you're not an accountant, but I take
20· · · ·it as part of your job over the years you have bought
21· · · ·or sold assets -22· ·A· ·Yeah, absolutely -23· ·Q· ·-- of companies -24· ·A· ·-- we generally don't inflate when we're doing our
25· · · ·transaction evaluation, but that's different than how
26· · · ·we might deal with it from accounting perspective.
27· ·Q· ·So when you're buying or selling, you generally don't
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·1· · · ·inflate, is that what you said or it depends?
·2· ·A· ·It depends.· To be honest, it depends.· It's just
·3· · · ·trying to -- I'm trying to think back to a specific
·4· · · ·transaction, but it depends on the nature of the assets
·5· · · ·and the life you're talking about.
·6· ·Q· ·And when you're buying, is the answer again it depends?
·7· ·A· ·Yeah, probably.
·8· ·Q· ·And it depends on your view of the timing of the end of
·9· · · ·life that -10· ·A· ·Right.
11· · · ·(INDISCERNIBLE - OVERLAPPING SPEAKERS)
12· ·Q· ·-- right?
13· ·A· ·Right.
14· ·Q· ·But it also depends on CNRL's own peculiar knowledge
15· · · ·and experience and costing of these end of life
16· · · ·expenses; right?
17· ·A· ·Correct.
18· ·Q· ·And you would have your own way of assessing that that
19· · · ·may differ from that of the vendor in a purchase and
20· · · ·sale transaction; right?
21· ·A· ·Correct.
22· ·Q· ·You would rely on your expertise and your calculations,
23· · · ·not on the vendor's?
24· ·A· ·That's right.
25· ·Q· ·Okay.· If we turn to (b) under paragraph 10, (AS READ):
26· · · · · · They are considered and included in an
27· · · · · · industry member's financial documents,

·1· · · · · · including its balance sheet as a liability.
·2· · · ·Do you know how the calculation is done for financial
·3· · · ·statement purposes?
·4· ·A· ·Not specifically.· Like, I couldn't go do it myself.
·5· ·Q· ·I guess what you do know is it's different than the way
·6· · · ·you would do it for commercial purposes in a
·7· · · ·transaction?
·8· ·A· ·Yeah, I wouldn't expect it to be exactly the same.
·9· ·Q· ·And do you think that it's done on an uninflated and
10· · · ·undiscounted basis for financial statement purposes?
11· ·A· ·I know what I would guess, but I don't know for certain
12· · · ·what it would be.
13· ·Q· ·Well, I think that's what you said in your affidavit,
14· · · ·and if you really -- if you want to say I don't know,
15· · · ·then that's fine, but -- or, if you want to correct
16· · · ·that, that's fine, too.
17· ·A· ·So which -- which specific statement in my affidavit
18· · · ·are you referring to then?
19· ·Q· ·I'm looking at the introductory words of paragraph 10
20· · · ·and paragraph (b) and you talk about uninflated and
21· · · ·undiscounted end of life obligations, and you say in
22· · · ·(b) they are considered in the financial documents,
23· · · ·and -24· ·A· ·Right.
25· ·Q· ·-- I'm surprised by that.· I wouldn't have thought that
26· · · ·uninflated and undiscounted end of life obligations are
27· · · ·in financial documents, but if you know that to be
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·1· · · ·true, then say so.· And if you're guessing or you don't
·2· · · ·know, if you want to correct it, you can say all those
·3· · · ·things, too.
·4· ·A· ·As I don't do the calculations, I'm -- I'd have to -- I
·5· · · ·would have to check to see specifically how the
·6· · · ·calculation is done.
·7· ·Q· ·In short, you don't know?
·8· ·A· ·I don't.
·9· ·Q· ·Okay, and then we go to (c) and you say they are
10· · · ·included as a deemed liability in the AER's LMR
11· · · ·assessment and the review of licence transfers?
12· ·A· ·Yeah.
13· ·Q· ·Well, do you know if the deemed liability calculation
14· · · ·by the AER is uninflated and undiscounted?
15· ·A· ·Well, when -- when writing this my focus is on the end
16· · · ·of life liabilities are included in the deemed
17· · · ·allocation.· Whether or not I was thinking of it
18· · · ·specifically on the basis of undiscounted and
19· · · ·uninflated wasn't my focus.· I was speaking
20· · · ·specifically to the A -- the ARO obligations.· I can't
21· · · ·speak specifically to how the deemed calculation is
22· · · ·done whether it's undiscounted and uninflated.
23· ·Q· ·Okay.· So, I mean, I don't know what you were
24· · · ·considering, but I do know what I've read, and I've
25· · · ·read uninflated and undiscounted end of life
26· · · ·obligations, but I think you're telling me you don't
27· · · ·know if that's what the AER considers when you make

·1· · · ·reference to it -·2· ·A· ·Well, my frame of reference for the statement here is
·3· · · ·focussed on the ARO.· Not -- I don't -- I do not know
·4· · · ·if the deemed calculation -- how they treat discounting
·5· · · ·or inflation.
·6· ·Q· ·What you do know is typically that calculation of ARO,
·7· · · ·that is for the LMR assessment, is going to be
·8· · · ·different from the one in your financial statements
·9· · · ·which is going to be different from the one in your
10· · · ·transactional assessment; right?
11· ·A· ·That's a fair assessment.
12· ·Q· ·Okay, and I take it you're not familiar with the LMR
13· · · ·rating assessment for Sequoia in 2016, are you?
14· ·A· ·Not specifically, no.
15· ·Q· ·Do you know that after the Perpetual transaction
16· · · ·Sequoia bought assets from Husky and Waldron?
17· ·A· ·I don't recall.· I might have been familiar at one
18· · · ·time, but I don't recall the specifics right now.
19· ·Q· ·I'm just going to ask you to turn to a document.
20· · · ·Actually I don't know that you have it in your book.
21· ·A· ·In your binder?
22· ·Q· ·Yes, sorry, I don't have the same binder he has and so
23· · · ·I'm afraid I don't -- I wanted to look at the trustee's
24· · · ·preliminary report.· Is that in your book?
25· ·A· ·I don't think so.· No, no, it doesn't -- I don't
26· · · ·believe so.
27· ·Q· ·Let me just tell you what I'm looking at, and we don't
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·1· · · ·need to go to the document because you probably
·2· · · ·wouldn't be familiar with it anyway, but what I'm
·3· · · ·looking at is when PWC became the trustee of Sequoia,
·4· · · ·it listed some key transactions, and it described the
·5· · · ·first one as the Perpetual Energy corporate sale, then
·6· · · ·the Husky Oil asset purchase, and then the Waldron
·7· · · ·asset purchase and then something called other as asset
·8· · · ·purchase.· And what I want to ask you is whether you're
·9· · · ·aware that Sequoia did these asset purchases after the
10· · · ·Perpetual transaction?
11· ·A· ·I may have been at one time, but I don't recall off the
12· · · ·top of my head.
13· ·Q· ·You would be aware that typically if you do an asset
14· · · ·purchase, there's a licence transfer and an AER review?
15· ·A· ·Oh, yeah, absolutely.
16· ·Q· ·Are you familiar with a company called XI Technologies?
17· ·A· ·No, I'm not.
18· ·Q· ·Do you have Mr. Darby's affidavit handy?
19· ·A· ·I have it here.
20· ·Q· ·Could I ask you to turn to paragraphs 39 and 40?
21· ·A· ·Okay.
22· ·Q· ·39 starts (AS READ):
23· · · · · · By its nature future ARO costs depend on many
24· · · · · · variable factors and can only be estimated.
25· · · · · · XI Technologies Inc. has developed a software
26· · · · · · model.
27· · · ·I won't read the rest, although you're free to take a

·1· · · ·moment and read it if you'd like.
·2· ·A· ·Okay.
·3· ·Q· ·Were you aware that Mr. Darby had referred to an
·4· · · ·XI Technologies ARO cost model in coming up with a
·5· · · ·number for Sequoia's ARO?
·6· ·A· ·I will have read it in the affidavit when I originally
·7· · · ·reviewed it.· I just don't recall the name of the
·8· · · ·company, but, yeah, I -- my familiarity would have been
·9· · · ·from in the affidavit.
10· ·Q· ·Does CNRL utilize the services of XI Technologies to do
11· · · ·ARO calculations?
12· ·A· ·Not to my knowledge.
13· ·Q· ·And if you were doing a transaction on behalf of CNRL,
14· · · ·I take it you typically wouldn't ask for a consultant
15· · · ·to calculate your ARO.
16· · · ·MR. WATSON:· · · · · · · That's a hypothetical, so I
17· · · ·object to the question.
18· · · ·(OBJECTION)
19· ·Q· ·MR. McDONALD:· · · · · Yes, you're right.
20· · · · · · Does CNRL use consultants to calculate ARO when it
21· · · ·is doing transactions?
22· ·A· ·I'm not aware.· I'd have to check.· I don't ...
23· ·Q· ·Your understanding of CNRL's practices is that they use
24· · · ·their own expertise to do their own calculations;
25· · · ·right?
26· ·A· ·Generally, but I can't -- I can't tell if we've ever
27· · · ·used an outside party to assist with --
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·1· ·Q· ·I'm not asking if you ever had.· I just want to know
·2· · · ·what your general practice is.
·3· ·A· ·General practice would be no.
·4· ·Q· ·And do you have any way of assessing whether this
·5· · · ·calculation set out in Mr. Darby's affidavit is
·6· · · ·reliable?
·7· ·A· ·Personally I would not be able to tell you that.
·8· ·Q· ·In order to assess that, would you need to know
·9· · · ·(INDISCERNIBLE) -10· · · ·MR. WATSON:· · · · · · · Sorry, you're going to have to
11· · · ·repeat that, Mr. McDonald.
12· ·Q· ·MR. McDONALD:· · · · · In order to assess that, would
13· · · ·you need to understand the model?
14· ·A· ·Not necessarily.· I think our folks would be able to
15· · · ·look -- they need to understand the assets
16· · · ·specifically, not necessarily the model.
17· ·Q· ·What about the inputs into the model?
18· ·A· ·That would be -- that's what -- the inputs would be
19· · · ·more the details around the assets in order to figure
20· · · ·out -- allow our folks to check the reasonableness out.
21· ·Q· ·I see.· Then your folks, if they knew the inputs, could
22· · · ·run their own numbers and check whether this was
23· · · ·reasonable or not based on their expertise?
24· ·A· ·That's how (INDISCERNIBLE) -25· · · ·THE COURT REPORTER:· · · Sorry?
26· ·A· ·That is how we would do it.
27· ·Q· ·MR. McDONALD:· · · · · We've talked about ARO

·1· · · ·calculations for transactional purposes and for
·2· · · ·financial statement purposes and for regulatory
·3· · · ·purposes.· Is ARO also typically a calculation in a
·4· · · ·reserve report?
·5· ·A· ·I -- I don't do the reserves, so I -- I actually don't
·6· · · ·know.
·7· · · ·MR. WATSON:· · · · · · · Dan, is this a suitable time
·8· · · ·to take a bit of a break?
·9· · · ·MR. McDONALD:· · · · · · Yes, this is a good time.
10· · · ·Thank you.· Let's take -- I might need ten minutes just
11· · · ·to check on something.
12· · · ·(DISCUSSION OFF THE RECORD)
13· · · ·(ADJOURNMENT)
14· ·Q· ·MR. McDONALD:· · · · · I just wanted to revisit a
15· · · ·couple of things on calculation of ARO when you're
16· · · ·doing a transaction, sir.
17· · · · · · In making the assessment we've talked about
18· · · ·several things that you would consider.· Would you also
19· · · ·consider the impact of legislation as part of assessing
20· · · ·what the manner of reclamation obligations are?
21· ·A· ·I guess it would depend on the legislation.· I'd have
22· · · ·-- there's a lot of assumptions that would come with
23· · · ·that question, so I'm not exactly sure.· Maybe if you
24· · · ·rephrase, I can give you a better answer.
25· ·Q· ·Well, just frankly I found this, and I can take you to
26· · · ·it in a moment in your annual report.· Why don't I do
27· · · ·that?· You've got your annual report in --
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·1· ·A· ·Yeah.
·2· ·Q· ·-- the book in front of you and -·3· · · ·MR. WATSON:· · · · · · · That would avoid having to
·4· · · ·address the hypothetical.
·5· · · ·MR. McDONALD:· · · · · · I'm sorry, I didn't hear that.
·6· · · ·MR. WATSON:· · · · · · · I said that would avoid having
·7· · · ·to address the hypothetical.
·8· · · ·MR. McDONALD:· · · · · · Right.
·9· · · · · · Well, why don't we, before we forget, mark this -10· · · ·you recognize this as Canadian Natural Resources
11· · · ·Limited's 2019 annual report, sir?
12· · · ·MR. WATSON:· · · · · · · I'm sorry, could you repeat
13· · · ·that?· I didn't hear.
14· ·Q· ·MR. McDONALD:· · · · · I'm sorry.· Do you recognize
15· · · ·the document in front of you as Canadian Natural
16· · · ·Resources Limited's 2019 annual report?
17· ·A· ·Yes.
18· ·Q· ·Can we mark that as the next exhibit?
19· · · ·THE COURT REPORTER:· · · Yes.
20· · · · · · · · ·EXHIBIT 1 - Canadian Natural Resources
21· · · · · · · · ·Limited 2019 Annual Report
22· ·Q· ·MR. McDONALD:· · · · · And the reference I had was at
23· · · ·page 69.
24· ·A· ·69?
25· ·Q· ·69.
26· ·A· ·Okay.
27· ·Q· ·This is under a heading Critical Accounting Estimates

·1· · · ·and Judgments.· Do you see that?
·2· ·A· ·Okay.· I see it.
·3· ·Q· ·Now, this deals with financial statements, and right
·4· · · ·now my questions deal with transactions, but what I
·5· · · ·suspect is that the same considerations that are
·6· · · ·referred to under (b) asset retirement obligations for
·7· · · ·the purposes of estimating ARO for financial statements
·8· · · ·are also considerations when assessing ARO for
·9· · · ·transactional purposes.· Can you take a moment and look
10· · · ·at that, and tell me if you agree?
11· ·A· ·I don't know, 'cause obviously this is how we do it for
12· · · ·our financial statements.· I don't understand -- or,
13· · · ·understand -- I don't know specifically the type of
14· · · ·legislation they're referring to.· I -- I don't think
15· · · ·I've had a conversation around a transaction that
16· · · ·specifically discussed legislation as it related to ARO
17· · · ·specifically that I recall.
18· ·Q· ·And actually in the third last line of that section, it
19· · · ·talks about environmental legislation which I probably
20· · · ·should have referred to.· Does that help or same
21· · · ·answer?
22· ·A· ·I'd have to make assumptions that they're just talking
23· · · ·about the rules, environmental rules and requirements.
24· ·Q· ·Well, let's not worry about legislation.· Let's go look
25· · · ·at the rest of those factors.
26· · · · · · The impact of inflation, changes in technology,
27· · · ·changes in operating practices, and changes in the date
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·1· · · ·of abandonment due to changes in reserve's life.
·2· ·A· ·Yeah.
·3· ·Q· ·Are those all factors that may come into consideration
·4· · · ·in calculating ARO for the purposes of a transaction?
·5· ·A· ·They may.
·6· ·Q· ·And different people will have different views
·7· · · ·depending on their own experience and their corporate
·8· · · ·expertise and that sort of thing; right?
·9· ·A· ·That could be, yeah.
10· ·Q· ·Okay, and we've talked a little bit about CNRL's
11· · · ·expertise and what I want to ask you now is whether you
12· · · ·know anything about the methodologies that either
13· · · ·Perpetual or Sequoia used in assessing ARO for the
14· · · ·purposes of the transactions in 2016.
15· ·A· ·Not specifically.
16· ·Q· ·You don't know what assumptions Sequoia used, for
17· · · ·example?
18· ·A· ·I'm not directly familiar, no.
19· ·Q· ·You don't even know what their estimate of the ARO was
20· · · ·at the time of the transaction?
21· ·A· ·I'm not specifically familiar with that fact.
22· ·Q· ·Did you consider whether you should contact them if you
23· · · ·are going to be swearing an affidavit about this topic
24· · · ·and ask them?
25· ·A· ·No.
26· ·Q· ·You just didn't do it?
27· ·A· ·I'm sorry.· You guys can't hear.· Sorry, I apologize.

·1· · · ·Sorry, it's my hearing aid.
·2· ·Q· ·I'm going to assume, Lynne, that you didn't get any of
·3· · · ·that and we'll move on to the next question.
·4· ·A· ·Sorry, my phone rings to my hearing aid and I thought
·5· · · ·it was off, so -·6· ·Q· ·Oh, okay.
·7· ·A· ·-- I missed the question.· You'll have to repeat it, I
·8· · · ·apologize.
·9· ·Q· ·Well, I've forgotten it by now.· Lynne, can you help?
10· · · ·THE COURT REPORTER:· · · · (By Reading)
11· · · · · · "Q· You just didn't do it?"
12· · · ·(DISCUSSION OFF THE RECORD)
13· ·A· ·No, I don't think we felt we needed to.
14· ·Q· ·MR. McDONALD:· · · · · Okay.· I'm looking at
15· · · ·paragraph 17 of your affidavit.
16· ·A· ·Okay.
17· ·Q· ·You say (AS READ):
18· · · · · · When ARO are expected to become due in the
19· · · · · · near future, it is stated to be between three
20· · · · · · to five years, because the majority of the
21· · · · · · wells are inactive or are nearly depleted.
22· · · · · · The ARO will significantly deplete the
23· · · · · · available cash flow in the corresponding
24· · · · · · asset.
25· · · ·Do you see that?
26· ·A· ·Yes, I do.
27· ·Q· ·And that's a general statement about the balance
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·1· · · ·between the future revenue from an asset as compared to
·2· · · ·the future of costs incurred to abandon; right?
·3· ·A· ·Correct.
·4· ·Q· ·And in order to do the math on that, you'd need to know
·5· · · ·the future revenue and you'd need to know the parties'
·6· · · ·estimate of the abandonment and reclamation
·7· · · ·obligations, wouldn't you?
·8· ·A· ·Correct.
·9· ·Q· ·And you don't know what either of those were for the
10· · · ·good year assets in the fall of 2016, do you?
11· ·A· ·No, not specifically myself.
12· ·Q· ·I'm now going to turn to the heading on page 5 of your
13· · · ·affidavit.· (AS READ):
14· · · · · · ARO's are considered definite financial
15· · · · · · liabilities by industry members.
16· · · ·Do you see that?
17· ·A· ·Yeah, I see it.
18· ·Q· ·What's a "definite financial liability"?
19· ·A· ·They aren't a maybe.· These are obligations that will
20· · · ·come to fruition.· They can't be avoided.· They are -21· · · ·they will occur.
22· ·Q· ·And you say they are liabilities.· To whom are they
23· · · ·owed?
24· ·A· ·They're liabilities that the company owes.
25· ·Q· ·Owes to who?
26· ·A· ·Well, owes to -- you could look at it numerous
27· · · ·different ways, to the regulator, the industry,

·1· · · ·shareholders.
·2· ·Q· ·I'm sorry, so let's break that down.
·3· · · · · · You're saying AROs are liabilities owed to the
·4· · · ·regulator?· That's not -·5· ·A· ·Well -·6· ·Q· ·-- the case, is it?
·7· ·A· ·-- I guess I could have you rephrase your question.
·8· · · ·It's an obligation a company has.· It has an impact on
·9· · · ·multiple parties.· It may be a better way for me to do
10· · · ·it as opposed to an obligation that's owed.· It is an
11· · · ·obligation that, if not properly managed, will have an
12· · · ·impact on a large number of stakeholders.
13· ·Q· ·So would you be more comfortable if you said in your
14· · · ·affidavit AROs are obligations by industry members?· Is
15· · · ·that a more accurate statement of what you're trying to
16· · · ·say?
17· ·A· ·I wasn't uncomfortable with the way I said it given
18· · · ·what I intended.
19· ·Q· ·The reason I ask is that this has come up quite a bit
20· · · ·in our lawsuit and the question of a liability raises a
21· · · ·related question about to whom is that liability owed,
22· · · ·and I think you and I should be able to agree that AROs
23· · · ·are not owed to the regulator.· They are not owed to
24· · · ·the industry, and they are not owed to shareholders.
25· · · ·Is that not -26· ·A· ·I wouldn't -- I wouldn't necessarily agree with that
27· · · ·characterization.
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·1· ·Q· ·Well, does oil and gas company pay its ARO at any time
·2· · · ·to the AER?
·3· ·A· ·That -- like I said, it's -- it's not a matter of
·4· · · ·owing.· It's -- what I said is a better
·5· · · ·characterization is impacts many stakeholders.
·6· ·Q· ·Okay.· Well, and that's why I tried to see if you would
·7· · · ·be more comfortable with a different way of putting
·8· · · ·your heading, because it's one thing to say it impacts
·9· · · ·stakeholders and it's another thing to say that it's a
10· · · ·definite financial liability, and I'm putting it to you
11· · · ·that it's not a definite financial liability owed to
12· · · ·anybody.
13· ·A· ·I totally disagree.
14· ·Q· ·You totally disagree, but you can't tell me who it was
15· · · ·owed to?
16· ·A· ·It's a definite liability.· It's definitely a financial
17· · · ·obligation and a financial liability.· No question
18· · · ·about that.
19· ·Q· ·And do you know if it's a liability for financial
20· · · ·statement purposes?
21· ·A· ·It should be -- yes, it should be on their financial
22· · · ·statements, absolutely.
23· ·Q· ·As a liability?
24· ·A· ·Yes.
25· ·Q· ·Or a provision?
26· ·A· ·Oh, I -- I'm not an accountant to start getting into
27· · · ·pedantics of how they define them, so I couldn't tell

·1· · · ·you one way or the other.· I'm talking high level
·2· · · ·liability versus a -- an obligation whether -- how it
·3· · · ·works in a definition.
·4· ·Q· ·You don't know the difference between a liability and a
·5· · · ·provision for financial statements -·6· ·A· ·Not specific -- no, I'm not an IFR expert by any means.
·7· · · ·THE COURT REPORTER:· · · I'm sorry, you'll have to
·8· · · ·repeat that.
·9· ·A· ·I'm not an IFR expert.
10· ·Q· ·MR. McDONALD:· · · · · But you want to stick with
11· · · ·your answer that ARO are liabilities owed to the
12· · · ·regulator, do you?· Or do you want to change that to
13· · · ·they are something that has an impact on multiple
14· · · ·parties?
15· ·A· ·I was comfortable with the way it was written and what
16· · · ·my intent was.· I still think it's definitely a
17· · · ·liability.
18· ·Q· ·Okay, and you told me it was a liability to the
19· · · ·regulator.· Are you still comfortable with that?
20· ·A· ·I'm still comfortable -- at the way I'm taking about
21· · · ·liabilities, I'm totally comfortable with it.
22· ·Q· ·To the regulator?
23· ·A· ·To the regulator.
24· ·Q· ·Okay.· It's your evidence.
25· · · · · · You're also equally comfortable that it's a
26· · · ·liability owed to the industry?
27· ·A· ·I do, given the way our industry is set up that those
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·1· · · ·obligations moved to industry if they're not properly
·2· · · ·handled.
·3· ·Q· ·And still comfortable with the liability owed to
·4· · · ·shareholders?
·5· ·A· ·Absolutely, if you're not taking care of it.
·6· ·Q· ·Shareholders could sue you to enforce that liability;
·7· · · ·is that right?
·8· ·A· ·There's many different paths have been taken.
·9· ·Q· ·Okay.· So in paragraph 19, you say (AS READ):
10· · · · · · In addition to their significance in
11· · · · · · determining an asset's value, I understand
12· · · · · · ARO are universally treated by industry
13· · · · · · members as a liability for the purposes of
14· · · · · · completing the member's financial documents,
15· · · · · · including the balance sheet.· AROs are
16· · · · · · scheduled, inflated and discounted to arrive
17· · · · · · at the present value of the ARO to be
18· · · · · · included in the member's financial documents.
19· · · ·I'm not sure we settled on this earlier, but I guess
20· · · ·maybe we can now say that, for financial statement
21· · · ·purposes, they are not uninflated and undiscounted.
22· · · ·They're inflated and discounted; is that right?
23· ·A· ·Likely.· I'd have to check how they're exactly doing
24· · · ·the calculation, because as I referenced earlier, I was
25· · · ·-- when I was thinking about how the wording was done,
26· · · ·it was -- I was focused on ARO in general as opposed to
27· · · ·the specific characterization as uninflated and

·1· · · ·undiscounted.
·2· ·Q· ·Yeah, but here you're talking about financial statement
·3· · · ·purposes and you say -·4· ·A· ·Correct -·5· ·Q· ·-- inflated and discounted and you want -·6· ·A· ·-- yeah.
·7· ·Q· ·-- to stick with that or do you want to change it?
·8· ·A· ·No, I'll stick with it.
·9· ·Q· ·Okay.· Well, I know you said you're not an expert in
10· · · ·IFRS, but do you know if Canadian Natural does
11· · · ·financial -- its financial reporting consistent with
12· · · ·IFRS?
13· ·A· ·I do.
14· ·Q· ·And do you know if there's an IFRS policy dealing with
15· · · ·provisions, contingent liabilities and contingent
16· · · ·assets?
17· ·A· ·I would not know myself.
18· ·Q· ·There should be in your book something called IAS 37
19· · · ·Provisions, Contingent Liabilities and Contingent
20· · · ·Assets.· Do you have that?
21· ·A· ·Yes, I do.
22· ·Q· ·And do you know if this is a document that guides CNRL
23· · · ·in preparing its financial statements?
24· ·A· ·I don't specifically.· I do make assumptions, but I
25· · · ·don't specifically know.
26· ·Q· ·Would you turn to page A1425?
27· ·A· ·Okay.
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·1· ·Q· ·There's a heading Definitions, and the first definition
·2· · · ·says (AS READ):
·3· · · · · · A provision is a liability of uncertain
·4· · · · · · timing or amount.
·5· · · ·Do you know if that's the case, or is that consistent
·6· · · ·with your understanding?
·7· ·A· ·Again, I'm not -- definitions of IFRS is not something
·8· · · ·I spend any time on, so ...
·9· ·Q· ·You don't have -10· ·A· ·It says here -11· ·Q· ·You don't have an understanding?
12· ·A· ·Yeah, I -- I can understand what it says.
13· ·Q· ·Okay.· It says (AS READ):
14· · · · · · A liability is a present obligation of the
15· · · · · · entity arising from past events, the
16· · · · · · settlement of which is expected to result in
17· · · · · · an outflow from the entity of resources
18· · · · · · embodying economic benefits.
19· · · ·Is it your understanding that ARO is a provision or a
20· · · ·liability for financial statement purposes?
21· ·A· ·Based on these definitions, it can be both.
22· ·Q· ·And are you guessing or you know?
23· ·A· ·Well, I'm saying that would be my interpretation of
24· · · ·that word that you gave me.
25· · · ·MR. WATSON:· · · · · · · Well, and this line is inquiry
26· · · ·is going to stop right here, because you're asking him
27· · · ·to interpret something he says he has got no

·1· · · ·familiarity with.
·2· · · ·(OBJECTION)
·3· ·Q· ·MR. McDONALD:· · · · · Well, fair enough.
·4· · · · · · You don't have any familiarity with the
·5· · · ·determination of ARO for the purposes of financial
·6· · · ·statements, do you?
·7· ·A· ·No, that's what I've told you.
·8· ·Q· ·Yes, but I mean then you give evidence about it in
·9· · · ·paragraphs 19 and 20 of your affidavit.
10· ·A· ·Well, very high level.
11· ·Q· ·Okay.· Let's just turn to a few pages in your annual
12· · · ·report and see what we can do.
13· · · · · · Turn to page 41.
14· ·A· ·Okay.
15· ·Q· ·There's a table about a third of the way down, and I'm
16· · · ·going to read starting four lines above that.
17· · · ·(AS READ):
18· · · · · · The Company's asset retirement obligations
19· · · · · · are expected to be settled on an ongoing
20· · · · · · basis over a period of approximately 60 years
21· · · · · · and have been discounted using a weighted
22· · · · · · average discount rate of 3.8 percent ...
23· · · ·With other discount rates for other years.· (AS READ):
24· · · · · · For 2019, the Company's capital expenditures
25· · · · · · included $296 million for abandonment
26· · · · · · expenditures.
27· · · ·There's numbers for other years, and then it says the
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·1· · · ·estimated ARO as of December 31, 2019, was as follows.
·2· · · ·Had you ever read that?
·3· ·A· ·Have I ever read that?
·4· ·Q· ·Yes.
·5· ·A· ·Yeah, I read their annual report every year.
·6· ·Q· ·And so were you aware that the ARO for Canadian Natural
·7· · · ·for 2019 was to be settled on an ongoing basis over
·8· · · ·about 60 years?
·9· ·A· ·It's not something I would've spent any time thinking
10· · · ·about.· I -- while I've read, it's not something I
11· · · ·spend a lot of time focussing on.· So will I -- could
12· · · ·I -- would I have been able to quote that back to you?
13· · · ·No, had I not read it.
14· ·Q· ·But you know that some assets have to be retired this
15· · · ·year and some don't have to be retired -16· ·A· ·Absolutely.
17· ·Q· ·-- at all -- you've got to wait until I finish my
18· · · ·questions.
19· ·A· ·Sorry.
20· ·Q· ·Some assets will have to be abandoned and reclaimed
21· · · ·within the next year and others in the future and in
22· · · ·Canadian Natural's case as far as 60 years in the
23· · · ·future; right?
24· ·A· ·That is correct.
25· ·Q· ·And the discounted value of Canadian Natural's ARO for
26· · · ·financial statement purposes in 2019 was $5.7 billion;
27· · · ·right?

·1· ·A· ·Correct.
·2· ·Q· ·And the amount they spent on ARO in 2019 was $296
·3· · · ·million; right?
·4· ·A· ·Correct.
·5· ·Q· ·So I'm not great at math, but that looks to me like
·6· · · ·about 5 percent of the total ARO was required to be
·7· · · ·spent in 2019.· Is that fair?
·8· ·A· ·It's fair.
·9· ·Q· ·Okay, and I guess for 2018 you see the company spent
10· · · ·$290 million and for 2017 $274 million; right?
11· ·A· ·Correct.
12· ·Q· ·I'm going to turn now, sir, to your previous affidavit
13· · · ·dated July 14th.
14· ·A· ·Okay.
15· ·Q· ·I'm looking at paragraph 11, and I think we've
16· · · ·essentially covered this in some earlier questions, but
17· · · ·you start by saying (AS READ):
18· · · · · · Parties seeking to transfer oil and gas
19· · · · · · assets as per the transactions would
20· · · · · · typically require the approval of the AER.
21· · · ·Well, if you're transferring assets pursuant to a
22· · · ·corporate transaction or a share sale, you typically
23· · · ·don't need the approval of the AER, do you?
24· ·A· ·No.
25· ·Q· ·If you're transferring the beneficial -- or, if you're
26· · · ·combining the beneficial and legal interest without any
27· · · ·transfer of licenses, then you don't need AER approval,
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·1· · · ·do you?
·2· ·A· ·Correct.
·3· ·Q· ·And you're aware that neither the asset transaction nor
·4· · · ·the share transaction is defined in the statement of
·5· · · ·claim required AER approval; right?
·6· ·A· ·I'd have to go back and refresh my memory.
·7· ·Q· ·You don't know?
·8· ·A· ·I just don't recall.· Like, lots of paper.· Sorry, I
·9· · · ·have to go back and read through it specifically.
10· ·Q· ·Okay.· So paragraph 12, you say (AS READ):
11· · · · · · From my review of the pleadings in the
12· · · · · · action, I understand the transactions
13· · · · · · resulted in the assignment of significant
14· · · · · · regulatory obligations to Sequoia.
15· · · ·Those regulatory obligations are the obligations of a
16· · · ·licensee.· Is that what you're talking about?
17· ·A· ·Yeah, the obligations of the licensee is what I'm
18· · · ·talking about.
19· ·Q· ·And from whom were they transferred to Sequoia?
20· ·A· ·I'd have to go back through Darby's affidavit
21· · · ·to check -22· · · ·THE COURT REPORTER:· · · I'm sorry?
23· · · ·(DISCUSSION OFF THE RECORD)
24· ·A· ·Sorry, I'd have to go back through Paul Darby's
25· · · ·affidavit to see what the sequence was of who went from
26· · · ·where to who to confirm it.
27· ·Q· ·MR. McDONALD:· · · · · Well --

·1· ·A· ·I don't recall all the details off the top of my head
·2· · · ·is all I'm saying.
·3· ·Q· ·Well, yes, no, I'd like to know, sir.· You swear in
·4· · · ·your affidavit the significant regulatory
·5· · · ·obligations -- we just talked about the obligations of
·6· · · ·a licensee -·7· ·A· ·Yeah.
·8· ·Q· ·-- were assigned to Sequoia.· If you want to take a
·9· · · ·minute and look at Mr. Darby's affidavit, that's fine,
10· · · ·but I want to know from whom they were assigned.
11· ·A· ·Well, it would be whoever sold -- whichever entity it
12· · · ·was that the assets came from.· I would have to go back
13· · · ·through it specifically, if you want to sit here
14· · · ·awhile.· If I have it right, I'd have to go back -- I
15· · · ·left my -- I have a little drawing with a bunch of
16· · · ·stuff I have in my office, but it's -- generally I
17· · · ·believe I would've been referring to the assets that
18· · · ·went from PEI to the entity PEOC which I believe
19· · · ·changed its name to Sequoia eventually.
20· ·Q· ·Well, you're understanding that PEI is Perpetual Energy
21· · · ·Inc.?
22· ·A· ·Well, I -- I have a drawing.· Like, I could sit here
23· · · ·and try to go through it all right now on the top of my
24· · · ·head, but it's -- I -- I've gone through it previously,
25· · · ·so I'm -- I would have to spend some time going through
26· · · ·it to remember the exact chain off the top of my head
27· · · ·about what went from who to who.
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·1· ·Q· ·Well, yeah, I don't want you to spend a bunch of
·2· · · ·time -·3· ·A· ·I'm happy to sit here and do it.· I can sit here and
·4· · · ·spend the time.· I don't care.· It's -- it'll take me
·5· · · ·some time -·6· ·Q· ·How long?
·7· ·A· ·-- to read through it again, 'cause I didn't -·8· ·Q· ·Well, can you -·9· ·A· ·I'm happy to do it.· I'm fine to do it.· I don't care.
10· · · ·Like, I can sit here and do it.
11· ·Q· ·Yes, and my question is how long is it likely to take
12· · · ·you?
13· ·A· ·Well, I have to -- I have to refresh my memory with the
14· · · ·exact sequence of what went from whom to whom, so I
15· · · ·just need -- it's going to take me a minute.
16· ·Q· ·Why don't I check back in five minutes and see how
17· · · ·you're doing.
18· ·A· ·Okay.
19· · · ·(ADJOURNMENT)
20· ·Q· ·MR. McDONALD:· · · · · Mr. Laing, how did you do?
21· ·A· ·I'm unmuted, yeah, yeah.· So do you want to just repeat
22· · · ·the question.· I will answer.· I just want to make sure
23· · · ·I have the question right.
24· ·Q· ·Sure.· I was looking at paragraph 12 of your -25· ·A· ·Yeah.
26· ·Q· ·-- affidavit and then you say that (AS READ):
27· · · · · · I understand the transactions resulted in the

·1· · · · · · assignment of significant regulatory
·2· · · · · · obligations to Sequoia.
·3· · · ·We agreed that those regulatory obligations you are
·4· · · ·referring to are the obligations of a licensee, and I
·5· · · ·asked from whom were those obligations assigned?
·6· ·A· ·Well, and that's what -- so the 'P' -- as I understand
·7· · · ·it the 'P' -- based on my reading of the Darby
·8· · · ·affidavit is the obligations that went from PEI to
·9· · · ·PEOC, which as I understand it, eventually changed
10· · · ·their name to Sequoia.
11· ·Q· ·Sorry, I just didn't hear the last part of the answer.
12· · · ·From PEI to PEOC, and then what did you say?
13· ·A· ·Which eventually changed its name to Sequoia I believe.
14· ·Q· ·Well, so you're saying the obligations of a licensee
15· · · ·went from PEI to PEOC?· That's your understanding?
16· ·A· ·The obligations -- yeah, PEOC is where the obligations
17· · · ·ended up, and as I understand it, they switched their
18· · · ·name to Sequoia.· I mean, Darby's thing explains it far
19· · · ·better than I can, but ...
20· ·Q· ·But are you saying though that the obligation started
21· · · ·with PEI?
22· ·A· ·Well, they went through there.· It's -- Darby -23· · · ·Darby's -- Darby's affidavit does more justice to the
24· · · ·detail of the actual asset flow of everything.· Like,
25· · · ·he's got, what, 50 pages that all goes into the various
26· · · ·components of the transaction.· At a high level, you
27· · · ·ended up with -- the assets eventually end up down in
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·1· · · ·Sequoia and that's where we had the problem.
·2· ·Q· ·Let me put it to you simply.
·3· ·A· ·Okay.
·4· ·Q· ·Do you know whether, at the time of the transaction or
·5· · · ·just before the transaction, PEI was the licensee of
·6· · · ·the good year assets?
·7· ·A· ·I don't recall the exact timing.· I would have to go
·8· · · ·back through Darby's affidavit in detail again to try
·9· · · ·to get that understanding again.· It's been awhile
10· · · ·since I've gone through it in detail.
11· ·Q· ·Let me put it to you more clearly then.
12· · · · · · At the time of the transaction, PEOC was the
13· · · ·licensee.· Do you know that?
14· ·A· ·I'd have to -- I'd have to recall.· I know it wasn't a
15· · · ·specific transfer to them.· There were various
16· · · ·obligations, and it was a -- because of the corporate
17· · · ·nature of it and the way that it transpired, I know it
18· · · ·wasn't a specific transfer because it was a corporate
19· · · ·chain.
20· ·Q· ·Right.· You know that there was no transfer of licenses
21· · · ·of the good year assets to -22· · · ·(INDISCERNIBLE - OVERLAPPING SPEAKERS)
23· ·A· ·As of -- sorry, sorry.
24· ·Q· ·You know that there was no transfer of the licenses
25· · · ·pursuant to the transactions to Sequoia; right?
26· ·A· ·As per the definition of transfer with the regulator,
27· · · ·yes.

·1· ·Q· ·Well, it's only the regulator who deals with the
·2· · · ·transfer of licenses; right?
·3· ·A· ·Right, but there's -- yeah, I'm speaking in terms of
·4· · · ·overall obligation, but, yeah, I don't disagree with
·5· · · ·what you're saying specifically.
·6· ·Q· ·The overall obligations of a licensee are with the
·7· · · ·licensee; right?
·8· ·A· ·Well, not just the licensee.· They're also the working
·9· · · ·interest partners as well, but any -10· ·Q· ·Fair enough.· Okay.
11· ·A· ·I hear what you're saying.
12· ·Q· ·Then you go on in that sentence to say, after referring
13· · · ·to Sequoia (AS READ):
14· · · · · · ... which I understand to be an entity with
15· · · · · · limited or no assets incapable of fully
16· · · · · · complying with its compelled regulatory
17· · · · · · abandonment obligations.
18· · · ·Were you aware that, in the 15 months following the
19· · · ·transaction, Sequoia ranked fifth in the Province of
20· · · ·Alberta in terms of reclamation certificates behind
21· · · ·CNRL, Husky, Cenovus and Paramount.
22· ·A· ·That wouldn't be a statistic I was specifically aware
23· · · ·of.
24· ·Q· ·Does that sound like a company that is incapable of
25· · · ·fully complying with its regulatory abandonment
26· · · ·obligations in that 15-month period?
27· ·A· ·I wouldn't call getting rec (sic) certificates as being
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·1· · · ·a good measure of whether a company can handle its
·2· · · ·obligations or not.
·3· ·Q· ·Okay.· Well, what about the fact -- were you aware that
·4· · · ·it abandoned 150 wells in that 15-month period
·5· · · ·following the transaction?
·6· ·A· ·Okay.
·7· ·Q· ·Were you aware of that?
·8· ·A· ·Not specifically necessarily, no.
·9· ·Q· ·You say in the last sentence of paragraph 12 (AS READ):
10· · · · · · At the time of the sale, PEOC's production
11· · · · · · revenues could not cover the operating costs
12· · · · · · much less the abandonment or reclamation
13· · · · · · obligations.
14· · · ·Were you aware that PEOC or Sequoia had the benefit of
15· · · ·a gas marketing contract with a guaranteed price for a
16· · · ·certain volume of its production for a certain period
17· · · ·for about two years following the transaction?
18· ·A· ·I wouldn't have necessarily been aware of the specific
19· · · ·contract.
20· ·Q· ·And depending on the terms of the contract that might
21· · · ·provide with a -- the company with revenue in excess of
22· · · ·market price; right?
23· ·A· ·Yeah, I don't have the specific terms of the contract,
24· · · ·so ...
25· ·Q· ·So you don't know whether revenue or their expenses
26· · · ·were following the transaction, do you?
27· ·A· ·Not specifically, no.

·1· ·Q· ·So you can't even tell, other than knowing that a
·2· · · ·couple of years down the road they went bankrupt,
·3· · · ·whether they're at -- in the 15-month period following
·4· · · ·the transaction, their revenues exceeded their
·5· · · ·operating costs.· You don't know that, do you?
·6· ·A· ·Well, you can look at specific facts and use a
·7· · · ·reasonableness test and our people can look at it and
·8· · · ·get a pretty good sense of where it's going to be.· May
·9· · · ·not be exact, but we can have a pretty good idea.
10· ·Q· ·You haven't done that homework, have you?
11· ·A· ·I -- I didn't do that specifically.
12· ·Q· ·Okay.· Turning to paragraph 14 of this affidavit -13· ·A· ·Mm-hmm.
14· ·Q· ·-- you say (AS READ):
15· · · · · · I verily believe that the transactions
16· · · · · · conflict with the oil and gas industry's
17· · · · · · expectations of the universal application of
18· · · · · · standard contractual provisions, since any
19· · · · · · step-wise scheme like this would allow
20· · · · · · contracting parties to circumvent standard
21· · · · · · contractual obligations, including customary
22· · · · · · ROFR requirements.
23· · · ·So what standard contractual obligations are you
24· · · ·talking about other than ROFRs?· And then we'll talk
25· · · ·about ROFRs.
26· ·A· ·I'm primarily referring to ROFRs or consents -27· ·Q· ·You are referring to ROFRs --
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·1· ·A· ·There -- there could -- there are consent requirements
·2· · · ·as well a times.· Sorry, I didn't mean to -·3· ·Q· ·So this paragraph really is focused on the ROFR issue;
·4· · · ·is that right?
·5· ·A· ·ROFRs and any consents that would be required.
·6· ·Q· ·And what you're saying is the share sale can avoid ROFR
·7· · · ·obligations; is that right?
·8· ·A· ·They can in certain circumstances, yes.
·9· ·Q· ·Right.· Certainly the industry understands that,
10· · · ·doesn't it?
11· · · · · · I'll take that smile and a nod as a "yes."
12· ·A· ·That the industry understands the corporate
13· · · ·transactions can avoid ROFRs?
14· ·Q· ·Yes.
15· ·A· ·I think as a general rule, yes.
16· ·Q· ·I would hope so.
17· · · · · · So we go to paragraph 15.· (AS READ):
18· · · · · · I understand that the transaction is
19· · · · · · permitted to endure the approximate $200
20· · · · · · million cost to abandon and reclaim the good
21· · · · · · year assets will be unfairly borne by
22· · · · · · licensees.
23· · · ·Well, you've done no due diligence to assess whether
24· · · ·that $200,000 (sic) number is at all reliable, have
25· · · ·you?
26· ·A· ·The 200 million?· Myself I have talked to people with
27· · · ·-- sorry, go ahead.· I didn't --

·1· ·Q· ·You properly corrected me.· I said 200,000.· It should
·2· · · ·be 200 million.
·3· ·A· ·Yeah, we've had conversations with experts internally
·4· · · ·around the nature of the ballpark on the number.· I -·5· · · ·have I done due diligence beyond that to check the
·6· · · ·calculations?· No.
·7· ·Q· ·And in doing a transaction, would you typically rely on
·8· · · ·what an accountant says about what a consultant says
·9· · · ·his model says about ARO?
10· ·A· ·We would look to our own internal expertise to
11· · · ·determine what an ARO calculation would be.
12· ·Q· ·And you would expect other industry participants to do
13· · · ·the same; right?
14· ·A· ·That's correct.
15· ·Q· ·Okay, and you don't know what your own experts -16· · · ·internal experts would tell you because you haven't
17· · · ·done an ARO calculation on the good year assets; right?
18· ·A· ·Sorry, pardon me?
19· ·Q· ·You don't know what your own expert -- your own
20· · · ·internal experts would tell you, because you haven't
21· · · ·done an ARO calculation on the good year assets?
22· ·A· ·On the good year assets -23· ·Q· ·Yes -24· ·A· ·-- is that what you're saying?
25· ·Q· ·-- on the good year assets.
26· ·A· ·Yeah, I'd -- I'd have to go and check to see how deep
27· · · ·they went on the good year calculations and I'd have to
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·1· · · ·confirm it.
·2· ·Q· ·You don't know today?
·3· ·A· ·I don't recall.
·4· ·Q· ·And then a sentence I was reading to you says
·5· · · ·(AS READ):
·6· · · · · · ... unfairly and unjustly borne ...
·7· · · ·I take it -- I take it that's your opinion about the
·8· · · ·fairness and justice of the situation; is that right?
·9· ·A· ·That would be my opinion.
10· ·Q· ·(AS READ):
11· · · · · · ... by the licensee's of Alberta's oil and
12· · · · · · gas regulatory regime.
13· · · ·I take it that occurs if the good year assets are
14· · · ·declared by the regulator to be orphans; right?
15· ·A· ·That's correct.· That's right.
16· ·Q· ·The regulator has not declared the good year assets to
17· · · ·be orphans, has it?
18· ·A· ·Not yet to my aware -- my knowledge.
19· ·Q· ·And even if it did, there would be no impact on the
20· · · ·other licensees unless the regulator declared an
21· · · ·increase in the levy to reflect the abandonment costs
22· · · ·for those assets; right?
23· ·A· ·If the levy didn't change, there wouldn't be an impact
24· · · ·in the short term.· Eventually it's gonna come.
25· ·Q· ·And the regulator is the person -- the entity that
26· · · ·determines what the levy is?
27· ·A· ·That is correct.

·1· ·Q· ·You make a related point at paragraph 18 of this
·2· · · ·affidavit.· I'd like to break that down.
·3· ·A· ·Sure.
·4· ·Q· ·To start with (AS READ):
·5· · · · · · If the transactions are permitted ...
·6· · · ·Are you aware that the trustee is only challenging the
·7· · · ·asset transaction in the statement of claim or what's
·8· · · ·left of the statement of claim?
·9· ·A· ·I'd have to -- I'd have to clarify that, but, like,
10· · · ·specifically I -- I don't remember the -- I don't
11· · · ·recall all the specific details.· I'd have to go back
12· · · ·and look at it again.
13· ·Q· ·Then you go (AS READ):
14· · · · · · ... and the estimated $200,000 cost to
15· · · · · · abandon and reclaim the good year assets is
16· · · · · · consequently transferred to the OWA.
17· · · ·Well, we've talked about the number, and I think we've
18· · · ·also talked about the fact that those assets have not
19· · · ·been transferred to the OWA, have they?
20· ·A· ·Not to my knowledge yet.
21· ·Q· ·Then you say (AS READ):
22· · · · · · Canadian Natural will bear the largest
23· · · · · · financial impact of all the contributors to
24· · · · · · the levy.
25· · · ·And that's only if the regulator declares an increase
26· · · ·to the levy as a result of this transfer that hasn't
27· · · ·happened; right?
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·1· ·A· ·That's correct.
·2· ·Q· ·And so your math in paragraph 19 is just to say, what,
·3· · · ·that if $200 million is added to the levy, then
·4· · · ·Canadian Natural's share, based on its current share of
·5· · · ·the provincial liabilities, is $42 million?
·6· ·A· ·That's correct.
·7· ·Q· ·Would you turn to paragraph 30 of your affidavit?· This
·8· · · ·is under a heading CNRL Unique Ability to Address
·9· · · ·Commercial Policy Concerns and Industry Standards, and
10· · · ·you talk about its -- Canadian Natural's contribution
11· · · ·to the development of law and policy, and then you go
12· · · ·on to say (AS READ):
13· · · · · · ... and both the interplay between Section 96
14· · · · · · of the BIA and the regulatory obligations.
15· ·A· ·Yes.
16· ·Q· ·What critiques do you have in Section 96 of the BIA?
17· ·A· ·I'd have to go back and look at it again.
18· ·Q· ·Do you know what it's about?
19· ·A· ·I'd have to refresh my memory.· I haven't looked at it
20· · · ·in quite some time.
21· ·Q· ·The short answer is you don't have any expertise in
22· · · ·Section 96 of the BIA, do you?
23· ·A· ·Familiarity expertise.· I'm not claiming to have
24· · · ·expertise, no.
25· ·Q· ·Okay, and when you say "familiarity," as we sit here
26· · · ·today, you don't even know what it says, do you?
27· ·A· ·Well, I haven't refreshed.· It's been a long time since

·1· · · ·we put this together, so ...
·2· ·Q· ·Okay.· Does Canadian Natural have an inspector in the
·3· · · ·Sequoia bankruptcy?
·4· ·A· ·We did.
·5· ·Q· ·Who was that?
·6· ·A· ·Trevor Kratz.
·7· ·Q· ·And you say you did.· Did he leave?
·8· ·A· ·Yeah, he's with the company, but he resigned from the
·9· · · ·role in -- in terms of as an inspector.
10· ·Q· ·Why?
11· ·A· ·I think just because of other obligations he had with
12· · · ·the company he was busy.· He moved to a new role within
13· · · ·the company and wasn't able to continue with it, so ...
14· ·Q· ·Did it have anything to do with this lawsuit?
15· ·A· ·No.
16· ·Q· ·And you didn't replace him?
17· ·A· ·No, we didn't.
18· ·Q· ·Do you know when that happened, that is when he
19· · · ·resigned?
20· ·A· ·It would be late last year.· I'd have to check
21· · · ·specifically.· Might have been in Q1.· I'd have to -22· · · ·I'd have to go check.· He took the new role late last
23· · · ·year, but I'm not exactly sure when the resignation
24· · · ·from the trustee came in.
25· ·Q· ·I'm now looking at paragraph 33 of this affidavit and
26· · · ·you say (AS READ):
27· · · · · · If the transactions are tolerated, the
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·1· · · · · · court's determination in the BIA application
·2· · · · · · would effectively sanction similar
·3· · · · · · obligations dispensing schemes.
·4· · · ·First, do you know if the trustee has alleged in the
·5· · · ·statement of claim that this was an obligation
·6· · · ·dispensing scheme?
·7· ·A· ·I don't recall how it would be phrased.
·8· ·Q· ·That's your characterization, is it?
·9· ·A· ·That's my characterization.
10· ·Q· ·(AS READ):
11· · · · · · ... can provide guidance to the Alberta oil
12· · · · · · and gas industry on methods of avoiding
13· · · · · · municipal taxes and escaping abandonment and
14· · · · · · live reclamation obligations.
15· · · ·Do you know the status of the municipal taxes at the
16· · · ·time of the transaction?
17· ·A· ·I don't specifically on this one -18· · · ·THE COURT REPORTER:· · · I'm sorry, I don't
19· · · ·specifically ...
20· ·A· ·I don't specifically for this transaction.
21· ·Q· ·MR. McDONALD:· · · · · And do you know of similar
22· · · ·transactions since 2016 modelled on this transaction?
23· ·A· ·Modelled on it?· I couldn't say specifically.
24· ·Q· ·You don't know of any?
25· ·A· ·There are other transactions we're concerned about, but
26· · · ·to say specifically modelled on this, I couldn't say
27· · · ·specifically right off the top of my head.

84
·1· ·Q· ·So you go on in paragraph 34 to say (AS READ):
·2· · · · · · If such transactions to avoid liabilities
·3· · · · · · become routine.
·4· · · ·You're not aware of such transactions to avoid
·5· · · ·liabilities becoming routine, are you?
·6· ·A· ·Not yet.
·7· ·Q· ·Okay.· To put a finer point on it, there hasn't been
·8· · · ·one, to your knowledge, in the four years since the
·9· · · ·transaction; right?
10· ·A· ·Yeah, I'd have to check to see the characters if we -11· · · ·what things are like, but I can't think of one off the
12· · · ·top of my head.
13· ·Q· ·Okay.· Thank you, sir.· I have no other questions.
14· ·A· ·Okay.· Thanks.
15· · · ·MR. WATSON:· · · · · · · Thank you.
16· · · ·(WHICH WAS ALL THE EVIDENCE TAKEN AT 4:57 PM)
17· · · ·_______________________________________________________
18
19
20
21
22
23
24
25
26
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16· ·FOR THE PLAINTIFF(S) PRICEWATERHOUSECOOPERS INC., LIT,
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18· ·RESOURCES CORP., NOT IN ITS PERSONAL CAPACITY:
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19· ·R. de Waal

· · · · · · · · · · · · · · · Trustee in Bankruptcy of

20· ·L. Rasmussen (Not Present)

· · · · · · · · · · · · · · · Sequoia Resources Corp. and

21· ·de Waal Law
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·
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·1· ·FOR THE DEFENDANT(S) PERPETUAL ENERGY INC., PERPETUAL ·1· · · ·FOR THE INTERVENOR(S) CANADIAN NATURAL RESOURCES
·2· ·OPERATING TRUST, PERPETUAL OPERATING CORP.:

·2· · · ·LIMITED, CENOVUS ENERGY INC., AND TORXEN ENERGY LTD.:

·3· ·D. J. McDonald, Q.C.

·3· · · ·G. S. Watson

·4· ·P. G. Chiswell

·4· · · ·K. Gramlich

·5· ·Burnet, Duckworth & Palmer LLP.

·5· · · ·Parlee McLaws LLP.

·6· ·2400, 525 - 8 Avenue SW

·6· · · ·3300, 421 - 7 Avenue SW

·7· ·Calgary, Alberta

·7· · · ·Calgary, Alberta

·8· ·403-260-0100

·8· · · ·403-294-7000

·9

·9

10· ·FOR THE DEFENDANT SUSAN RIDDELL ROSE:

10· · · ·OFFICIAL COURT REPORTER:

11· ·S. Leitl (Not Present)

11· · · ·L. D. Stevenson, CSR(A)

12· ·G. Benediktsson (Not Present)

12· · · ·Dicta Court Reporting Inc.

13· ·Norton Rose Fulbright Canada LLP.

13· · · ·760, 1015 - 4 Street SW

14· ·3700, 400 3rd Avenue SW

14· · · ·Calgary, Alberta

15· ·Calgary, Alberta

15· · · ·403-531-0590

16· ·403-267-8222

16· · · ·_______________________________________________________

17

17· · · ·(PROCEEDINGS COMMENCED AT 10:05 AM)

18· ·FOR THE INTERVENOR(S) ORPHAN WELL ASSOCIATION:

18· · · ·JOHN KEVIN BRANNAN, Sworn, Examined by Mr. Chiswell

19· ·K. T. Lenz, Q.C.

19· · · ·THE COURT REPORTER:· · · Please state and spell your

20· ·Bennett Jones LLP.

20· · · ·full name for the record.

21· ·4500, 855 - 2 Street SW

21· ·A· ·It's John Kevin Brannan.· Last name is spelt

22· ·Calgary, Alberta

22· · · ·B-R-A-N-N-A-N.· First name is spelt J-O-H-N.

23· ·403-298-3100

23· · · ·THE COURT REPORTER:· · · Thank you.

24

24· ·Q· ·MR. CHISWELL:· · · · · Mr. Brannan, you swore two

25

25· · · ·affidavits in this action, one on July 15th, 2020, and

26

26· · · ·another one on August 12th, 2020?

27

27· ·A· ·That's correct.
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·1· ·Q· ·And do you have both those before you?
·2· ·A· ·I do.
·3· ·Q· ·Do you have any changes or corrections to your
·4· · · ·affidavits?
·5· ·A· ·No.
·6· ·Q· ·If you have any problems hearing me today, can you
·7· · · ·please let me know?
·8· ·A· ·I will.· I can hear you fine now.· Thank you.
·9· ·Q· ·Great, and if you need me to repeat a question, please
10· · · ·let me know.
11· · · · · · Now, your affidavit says that you have a bachelors
12· · · ·in engineering.· Do you have any other post-secondary
13· · · ·education?
14· ·A· ·I have a number of leadership and management courses
15· · · ·probably as long as my arm.· I was on several boards,
16· · · ·including the board of SAIT and others, but I do not
17· · · ·have any other official degrees or masters.· I went to
18· · · ·different business schools and those things for
19· · · ·generally executive leadership and business and
20· · · ·economics courses.
21· ·Q· ·I understand you're also a professional engineer.· Do
22· · · ·you have any other professional designations?
23· ·A· ·My original professional designation was in the State
24· · · ·of Texas.· Then moved to California.· Then to Canada.
25· · · ·I had an official designation in the APENS, which is
26· · · ·the Nova Scotia Professional Engineering Board.· I've
27· · · ·since retired from that one, and I'm still a member in

·1· · · ·good standing of APEGA.
·2· ·Q· ·Those professional designations, they're all
·3· · · ·engineering designations?
·4· ·A· ·That's correct.
·5· ·Q· ·And so you're not a member of the Alberta Bar?
·6· ·A· ·No, I'm not.
·7· ·Q· ·And you're not trained as a lawyer?
·8· ·A· ·No, I'm not.
·9· ·Q· ·And have you ever been called to any Bar of any
10· · · ·jurisdiction?
11· ·A· ·No, I have not.
12· ·Q· ·I assume then you don't provide legal advice of the
13· · · ·interpretation of legislation, the regulations.
14· ·A· ·I do not provide legal advice.
15· ·Q· ·And you're not an accountant.· You don't have formal
16· · · ·training in accounting?
17· ·A· ·I am not a formal accountant.
18· ·Q· ·And so you are not a chartered professional accountant
19· · · ·or member of any chartered accountant association like
20· · · ·Professional Accountants of Alberta?
21· ·A· ·No, I'm not.
22· ·Q· ·And have you ever been a director of a publically
23· · · ·traded oil and gas company?
24· ·A· ·No, I've been on the executive end of several oil and
25· · · ·gas companies and represented to the board and those
26· · · ·type of things.
27· ·Q· ·Have you ever been a director and officer of a

7
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·1· · · ·corporation that went bankrupt?
·2· ·A· ·No.
·3· ·Q· ·Do you have any experience in corporate bankruptcy?
·4· ·A· ·No.
·5· ·Q· ·Do you have any experience with the Bankruptcy
·6· · · ·Insolvency Act?
·7· ·A· ·No.
·8· ·Q· ·Have you ever held an executive or director position
·9· · · ·with a Canadian oil and gas industry organization?
10· ·A· ·With leading oil and gas companies, but when you say
11· · · ·organization, what do you mean by organization versus
12· · · ·company?
13· ·Q· ·I mean an association of oil and gas industry members.
14· ·A· ·Like, CAPP or APEGA or those -- sorry, CAPP or -- yeah,
15· · · ·no, I have not.
16· ·Q· ·Between what years were you the CEO at Cenovus?
17· ·A· ·I think the actual dates were around 2010 to two
18· · · ·thousand and -- I retired in '16, 2016.· About a
19· · · ·five-year term.
20· ·Q· ·What were your responsibilities as CEO at Cenovus?
21· ·A· ·Was responsible for all of Cenovus's operations both
22· · · ·domestic and international.· I, in the U.S., obviously
23· · · ·responsible for safe operations, for -- and as a member
24· · · ·of the executive team for the results of the company
25· · · ·and understanding strategy and direction and those kind
26· · · ·of things, where the company was going to be going.
27· ·Q· ·At Cenovus, would you have been responsible for

·1· · · ·calculating abandonment and reclamation obligations?
·2· ·A· ·I would not have been directly, but people that worked
·3· · · ·for me would have been, yes.
·4· ·Q· ·I understand Cenovus has a separate group that does
·5· · · ·that within Cenovus.
·6· ·A· ·Yeah, I haven't been at Cenovus for, you know, five -·7· · · ·five years now or whatever -- how long that's been,
·8· · · ·2016 -·9· ·Q· ·Right.
10· ·A· ·-- but when I was there, we did have an environmental
11· · · ·safety and regulatory group.
12· ·Q· ·And at Torxen, is it the same that somebody else
13· · · ·calculates abandonment and reclamation obligations, not
14· · · ·you?
15· ·A· ·We do have an individual and a group that manages our
16· · · ·environmental and regulatory affairs, including
17· · · ·calculating LMR ratios, viability ratios, understanding
18· · · ·what our abandonment liabilities are, but we all -- I
19· · · ·mean, that's part of -- Torxen is a smaller company
20· · · ·obviously than Cenovus and so I'm a lot more aware of
21· · · ·and the implications of those at Torxen than I was
22· · · ·necessarily at Cenovus.
23· ·Q· ·Right, and I appreciate that you're aware of the
24· · · ·implications of ARO, but you don't calculate the ARO
25· · · ·yourself at Torxen, somebody else does that?
26· ·A· ·That's correct.
27· ·Q· ·What records did you review before you swore your
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·1· · · ·affidavits?
·2· ·A· ·And which records do you mean?
·3· ·Q· ·Well, are there any records that you would have
·4· · · ·reviewed in -- before you swore your affidavits that
·5· · · ·you would have used to form some of the statements that
·6· · · ·you make in your affidavits?
·7· ·A· ·Yeah, I didn't review any details of the transaction
·8· · · ·and those type of things.· Yeah, no.
·9· ·Q· ·Okay.· Did you read the statement of claim?
10· ·A· ·I have.
11· ·Q· ·Did you read the Perpetual Energy statement of defence?
12· ·A· ·I did not.
13· ·Q· ·Did you read Mr. Paul Darby's August 2018 affidavit?
14· ·A· ·No, I just read Ron Laing's, because that's the one I
15· · · ·refer to.
16· ·Q· ·Okay.· I'm assuming then you didn't read Mr. Darby's -17· · · ·the exhibits to Mr. Darby's affidavit.
18· ·A· ·No.
19· ·Q· ·And you told me earlier you didn't review sort of the
20· · · ·any of the underlying transactional documents; is that
21· · · ·correct?
22· ·A· ·That's correct.
23· ·Q· ·Would you have reviewed any of the transcripts of any
24· · · ·of the cross-examinations in this lawsuit?
25· ·A· ·Say that again.
26· ·Q· ·Did you review or read any of the transcripts of
27· · · ·cross-examinations on affidavits in this lawsuit?

·1· ·A· ·No, I did not.
·2· ·Q· ·Have you read Ms. Rose's October 2018 affidavit?
·3· ·A· ·No, I have not.
·4· ·Q· ·What about Mr. Schweitzer's 2018 affidavit?
·5· ·A· ·No, I did not.
·6· ·Q· ·Do you know why you didn't read any of those
·7· · · ·affidavits?
·8· ·A· ·I -- I didn't -- I don't know.· I didn't read them. I
·9· · · ·didn't understand that I needed to.
10· ·Q· ·Okay.· Were they available to you or provided to you?
11· ·A· ·No, they were not.
12· ·Q· ·You didn't think you might want to review those to get
13· · · ·a complete sense of what happened before you swore your
14· · · ·affidavits?
15· ·A· ·No.
16· ·Q· ·Did you read Justice Nixon's reasons dated January
17· · · ·13th, 2020?
18· ·A· ·No.
19· ·Q· ·Did you read the BI -- the BIA summary dismissal
20· · · ·application that was filed by the Perpetual Energy
21· · · ·defendants in February of 2020 that's referenced at
22· · · ·paragraph 7 of your July 15, 2020, affidavit?
23· ·A· ·Say that again?
24· ·Q· ·Did you read the BIA summary dismissal application for
25· · · ·the BIA application that's referenced at paragraph 7 of
26· · · ·your July 15, 2020, affidavit?
27· ·A· ·Related to application to strike.· Just see which one

11
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·1· · · ·I'm missing here.· No, I don't believe I did.
·2· ·Q· ·Are there any documents that I missed, that I didn't
·3· · · ·cover that you might have reviewed in swearing your
·4· · · ·affidavits?
·5· ·A· ·No.
·6· ·Q· ·So I'm assuming you also didn't read any of the Sequoia
·7· · · ·bankruptcy records.
·8· ·A· ·No.
·9· ·Q· ·And what about any of the trustee's records or reports?
10· ·A· ·No.
11· ·Q· ·Who did you speak with in preparing your affidavits
12· · · ·other than your lawyer?
13· ·A· ·Did speak with Brad McFadden who was our attorney. I
14· · · ·did speak with Holly MacDonald who is our environmental
15· · · ·regulatory advisor.· Maybe Mark Grant who's also one of
16· · · ·our regulatory individuals, but, yeah, I think that's
17· · · ·it.
18· ·Q· ·Did you speak with Mr. Paul Darby?
19· ·A· ·No.
20· ·Q· ·Did you speak with any other representatives of PWC?
21· ·A· ·Not in relation to this case.· PWC does work for us on
22· · · ·accounting and other matters but not in relation to
23· · · ·this case.
24· ·Q· ·Okay.· Did you speak with any representatives from
25· · · ·Sequoia?
26· ·A· ·No, I did not.
27· ·Q· ·So, for example, you didn't speak to Mr. Wang or

·1· · · ·Mr. Yang?
·2· ·A· ·No.
·3· ·Q· ·Did you speak with any representatives for Perpetual?
·4· ·A· ·No.
·5· ·Q· ·Any members from the Orphan Well Association?
·6· ·A· ·No.
·7· ·Q· ·Did you speak with Mr. Kendall Dilling?
·8· ·A· ·I know Kendall Dilling, but I did not speak with him in
·9· · · ·reference to this matter.
10· ·Q· ·Did you speak with any of the other inspectors of the
11· · · ·Sequoia estate?
12· ·A· ·No, I have not.
13· ·Q· ·Have you spoken with anybody from CNRL or Cenovus?
14· ·A· ·No, I know individuals from those companies, but I
15· · · ·didn't speak to them in relation to this matter.
16· ·Q· ·Okay.
17· ·A· ·I did get one e-mail from an Ivor Ruste, who used to be
18· · · ·the CFO, who stated that he was -- he read in the paper
19· · · ·and was glad to see that we were providing an affidavit
20· · · ·in this case, but that's the only contact I had with
21· · · ·anybody at Cenovus in relationship to this affidavit.
22· ·Q· ·Is Torxen a creditor of the Sequoia estate?
23· ·A· ·I do not believe so.
24· ·Q· ·Is Torxen providing any sort of financial support to
25· · · ·the trustee in pursuing this lawsuit?
26· ·A· ·No, we're not, other than my costs and time to be here.
27· ·Q· ·At paragraph 3 of your affidavit sworn July 15, 2020,
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·1· · · ·you state that you're qualified to provide opinions
·2· · · ·with respect to transactions that impact the industry
·3· · · ·in general.· Does that include transactions, sir, where
·4· · · ·you haven't read the underlying transactional
·5· · · ·documents?
·6· ·A· ·I think it was a general statement about transaction
·7· · · ·between companies, particularly M&A transactions of
·8· · · ·which I had been part of for a number of years since
·9· · · ·I've been in Alberta either through initially Mobil,
10· · · ·then ExxonMobil, then PanCanadian, then EnCana, then
11· · · ·Cenovus and now Torxen.
12· ·Q· ·Right, so you have a lot of experience doing
13· · · ·transactions, but specifically you don't -- you haven't
14· · · ·read these transactions and so you wouldn't provide
15· · · ·opinion evidence on these specific transactions because
16· · · ·you haven't read them.· Agreed?
17· ·A· ·I'm not aware of the finite details of this
18· · · ·transaction, no.
19· ·Q· ·Okay.· At paragraph 4, you say you'll use some of the
20· · · ·defined terms set out in the statement of claim, so if
21· · · ·I use those terms, you'll understand what I'm talking
22· · · ·about?
23· ·A· ·Yes, I believe so.
24· ·Q· ·And in your August 12th affidavit, at paragraph 2, you
25· · · ·adopt some of the parts of Mr. Laing's affidavit and
26· · · ·that includes some defined terms in the affidavit of
27· · · ·Paul Darby, so if I reference some of those defined

·1· · · ·terms, you'll know what I'm talking about?
·2· ·A· ·Now, the August 12th affidavit says incorporate
·3· · · ·paragraphs 2 to 12, 16 to 19, 22 to 23 of the affidavit
·4· · · ·of Ron Laing.· I've read Ron Laing's affidavit.· I'll
·5· · · ·know what you're talking about in reference to Ron
·6· · · ·Laing.
·7· ·Q· ·Okay, but Mr. Laing's affidavit dated August -- or,
·8· · · ·sworn August 12th at paragraph 2 says (AS READ):
·9· · · · · · Capitalized terms used in this affidavit have
10· · · · · · the meaning set out in the affidavit of Paul
11· · · · · · Darby.
12· · · ·So I assume, by adopting Mr. Laing's affidavit, you're
13· · · ·comfortable with the defined terms in Mr. Paul Darby's
14· · · ·affidavit; correct?
15· ·A· ·Yeah, I would assume they're the same terms, but if
16· · · ·there's one I don't know, I'll ask you about it.
17· ·Q· ·Okay.· So what do you mean when you say you'll adopt
18· · · ·and incorporate certain paragraphs from Mr. Laing's
19· · · ·affidavit?
20· ·A· ·So if you read those paragraphs in Mr. Laing's
21· · · ·affidavit, it's their general kind of statements about
22· · · ·how business was done in association with the
23· · · ·regulator, calculations of LMRs, relation of assets to
24· · · ·liabilities, Directive 6 of the AER, security deposits,
25· · · ·LMR ratios, those type of things, so when I say I adopt
26· · · ·those, I understand and adopt those in my affidavit.
27· ·Q· ·Okay.· So one of the paragraphs that you adopt is
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·1· · · ·paragraph 2 of Mr. Laing's affidavit and that doesn't
·2· · · ·just talk about general industry knowledge about LMRs
·3· · · ·and the like, but specifically adopts certain
·4· · · ·paragraphs from Mr. Darby's affidavit.· Did you mean to
·5· · · ·do that, or is that an oversight?· And it's fine if
·6· · · ·it's an oversight.
·7· ·A· ·Yeah, it's -- it's an oversight then I guess.
·8· ·Q· ·And so you didn't mean to adopt paragraphs 14 to 18 of
·9· · · ·Mr. Darby's affidavit?
10· ·A· ·I have Mr. Darby's affidavit.· If you would like me to
11· · · ·go through and look at it, I probably could.
12· ·Q· ·No, my question is just whether you intended to adopt
13· · · ·it or not.· You said it was an oversight, and I just
14· · · ·want to clarify -15· ·A· ·Okay.
16· ·Q· ·-- that you didn't mean to adopt paragraphs 14 to 18 of
17· · · ·his affidavit.
18· ·A· ·I guess that's correct.
19· ·Q· ·And one of the reasons I ask is because paragraphs 14
20· · · ·to 18 of Mr. Darby's affidavit talk about the actual
21· · · ·transactions and what took place, and I'm assuming that
22· · · ·you have no personal knowledge of the transactions in
23· · · ·this case.
24· ·A· ·I have no personal knowledge of the transactions. I
25· · · ·just have knowledge of the consequences
26· · · ·(INDISCERNIBLE).
27· · · ·THE COURT REPORTER:· · · I'm sorry?· I just have

·1· · · ·knowledge of ...
·2· ·A· ·Say again?
·3· · · ·THE COURT REPORTER:· · · I didn't get what you said. I
·4· · · ·just have knowledge of the consequences ...
·5· ·A· ·I don't have detailed knowledge of the transaction
·6· · · ·between Perpetual and Sequoia, but I do have direct
·7· · · ·knowledge of the consequences of that action.
·8· · · ·(DISCUSSION OFF THE RECORD)
·9· ·Q· ·MR. CHISWELL:· · · · · So, sir, I understand you
10· · · ·don't have detailed knowledge about the transactions,
11· · · ·but you don't have any personal knowledge or personal
12· · · ·experience with the transactions in this case that took
13· · · ·place in -- in October or September of 2016?
14· ·A· ·No, only what I've historically read in the paper about
15· · · ·the transaction occurring.· I would have read in oil
16· · · ·and gas journal or something like that, but, no, I
17· · · ·don't have any personal knowledge.· And there was
18· · · ·concern -- I remember a regulatory group registering a
19· · · ·concern at the time that, you know, these are gas
20· · · ·assets that were spun off and, you know, hope that
21· · · ·they're successful, but if they're not, we're gonna end
22· · · ·up having to, you know, go in the orphan well and we'll
23· · · ·have to pay for them.
24· ·Q· ·When was that?· When did you read that article?
25· ·A· ·I didn't read that article.· That was a conversation
26· · · ·with our regulatory group, but I would have read -- I
27· · · ·mean, I read the Daily Oil Bulletin.· I read a number
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·1· · · ·of other things and so when transactions occur I
·2· · · ·understand.
·3· ·Q· ·Mr. Brannan, that conversation that you were talking
·4· · · ·about where you talked about the transaction, when was
·5· · · ·that?
·6· ·A· ·Probably within a few weeks of the transaction.
·7· ·Q· ·So sometime in October of 2016?
·8· ·A· ·If that's when the transaction was, yes.· October or
·9· · · ·November of 2016.
10· ·Q· ·I believe we've covered this, but I just want to make
11· · · ·sure.· You haven't read the asset PSA?
12· ·A· ·No, I have not.
13· ·Q· ·And you haven't read the share PSA?
14· ·A· ·No, I have not.
15· ·Q· ·What about the retained interest agreement?
16· ·A· ·Have not.
17· ·Q· ·Would you have been aware that Ms. Rose had sworn an
18· · · ·affidavit until I mentioned it earlier today?
19· ·A· ·No, I was not.
20· ·Q· ·I gather -21· ·A· ·I would assume that she had, but I wasn't aware of it.
22· · · ·I didn't read it.
23· ·Q· ·Now that I mention it, do you wish you had read it
24· · · ·before you swore your affidavit?
25· ·A· ·No, not necessarily.
26· ·Q· ·And why not?
27· ·A· ·I think it's kind of laid out in my affidavit the

·1· · · ·concerns that we had for the way this transaction
·2· · · ·occurred, and we -- as I understand it and that it was
·3· · · ·not through the normal process of going through the
·4· · · ·Alberta Energy Regulator and getting the LMRs and those
·5· · · ·type of things assessed and trying to avoid assets
·6· · · ·prematurely being pushed into the orphan well fund and
·7· · · ·managed that way.
·8· ·Q· ·So, sir, if you knew about the transactions in about
·9· · · ·October or November of 2016, were you aware of
10· · · ·Sequoia's bankruptcy when it happened in March of 2018?
11· ·A· ·Yes, I was.
12· ·Q· ·And were you similarly aware when the trustee filed the
13· · · ·statement of claim in this lawsuit in August of -14· ·A· ·I was -15· ·Q· ·-- 2018?
16· ·A· ·I was generally aware that Sequoia had filed
17· · · ·bankruptcy.· I wasn't aware of the exact date, and I
18· · · ·was told, I was informed, I read it in Daily Oil
19· · · ·Bulletin and other things that said that that was -20· · · ·that they had gone bankrupt.
21· ·Q· ·Were you aware of the statement of claim that was filed
22· · · ·in August of 2018?
23· ·A· ·No.
24· ·Q· ·When did you become aware of the lawsuit?
25· ·A· ·I don't know, in the last year.
26· ·Q· ·So about a year ago?
27· ·A· ·I mean, I was aware that there was a lawsuit.· Whether
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·1· · · ·that was ten months ago or six months ago or a year
·2· · · ·ago, I'm not exactly sure.
·3· ·Q· ·When did Torxen first consider intervening in the
·4· · · ·lawsuit?
·5· ·A· ·Probably two or three -- let's see.· In around the May
·6· · · ·or June timeframe.
·7· ·Q· ·Of 2020?
·8· ·A· ·That's correct.
·9· ·Q· ·And do you know if somebody approached Torxen or you to
10· · · ·have Torxen intervene and -11· ·A· ·I mean, I would think we're in discussions with other
12· · · ·industry players.· I'm not aware of any -- nobody
13· · · ·specifically from another company approached me, yeah.
14· ·Q· ·Okay.
15· ·A· ·I'm sure there have been discussions between our
16· · · ·regulatory departments and other companies regulatory
17· · · ·departments.· Those things happen all the time.
18· ·Q· ·Paragraph 9 of your July 15th affidavit, you refer to
19· · · ·multiple sequential transactions that PEOC was able to
20· · · ·assign to Sequoia -- Sequoia the abandonment and
21· · · ·reclamation obligations and municipal tax liabilities.
22· · · ·Is that assignment from PEOC to Sequoia the transaction
23· · · ·that you're concerned about?
24· ·A· ·So could you ask that -- I'm reading a different
25· · · ·paragraph.
26· ·Q· ·It's paragraph 9 of your July 15th affidavit.
27· ·A· ·Okay, I'm in the wrong affidavit.· August -- August --

·1· · · ·okay, what's your question?
·2· ·Q· ·Sir, you reference multiple sequential transactions
·3· · · ·where PEOC was able to assign to Sequoia the
·4· · · ·abandonment and reclamation obligations and municipal
·5· · · ·tax liabilities associated with the good year assets,
·6· · · ·and I'm wondering if that's one of the multiple
·7· · · ·sequential transactions that you're concerned about,
·8· · · ·the one where PEOC assigned to Sequoia the abandonment
·9· · · ·and reclamation obligations.
10· ·A· ·Yeah, I just understand that there were a series of
11· · · ·transactions that were not -- that did not go through
12· · · ·the regulator to carve off some assets to Sequoia from
13· · · ·Perpetual.
14· ·Q· ·And, sir, specifically you're not able to identify any
15· · · ·of the specific transactions within the multiple
16· · · ·sequential transactions that is of concern?
17· ·A· ·I could not identify a specific transaction, no.
18· ·Q· ·Okay.
19· ·A· ·Other than to know that there were multiple
20· · · ·transactions that allowed this to occur.
21· ·Q· ·Also in that paragraph in the second sentence, you say
22· · · ·that you understand Sequoia to be an entity with
23· · · ·limited or no assets.· What's your basis for that
24· · · ·understanding?
25· ·A· ·That's in -- primarily in discussion with our
26· · · ·regulatory group.
27· ·Q· ·So Torxen's regulatory group?
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·1· ·A· ·Yes.
·2· ·Q· ·What time period are you referencing there?· Because we
·3· · · ·know, of course, that Sequoia is in bankruptcy since
·4· · · ·March of 2018, so what time period are you saying that
·5· · · ·Sequoia had limited or no assets?
·6· ·A· ·I think from the time the transaction was made I hadn't
·7· · · ·heard of Sequoia before.· You know, when it initially
·8· · · ·came up and the concern about that these assets were
·9· · · ·carved off to a company called Sequoia, what were the
10· · · ·assets and liabilities of that associated company, and,
11· · · ·again, the thought was that it was limited.
12· ·Q· ·Is that an assumption that you made that you had
13· · · ·limited to no assets, this company called Sequoia?
14· ·A· ·Yes, I did not -- I have not looked at their books. I
15· · · ·have not looked at their balance sheets and those
16· · · ·things, but it was -- yeah, it was clearly not
17· · · ·necessarily an established company that was in the oil
18· · · ·and gas business here in a big way.
19· ·Q· ·And you say that because to you Sequoia was a new
20· · · ·corporation that you had never heard of; correct?
21· ·A· ·Yes.
22· ·Q· ·You're involved in the industry, so you kind of know
23· · · ·the players and Sequoia wasn't a player you were
24· · · ·familiar with.· Is that fair?
25· ·A· ·It's not one that I was familiar with.
26· ·Q· ·When you spoke with Torxen's regulatory group, did they
27· · · ·let you know that -- that Sequoia, as of October 1st,

·1· · · ·2016, had production of over 35,000 cubic feet per day
·2· · · ·of gas?
·3· ·A· ·30 -- I think you've got your numbers wrong there.
·4· ·Q· ·Yeah, 35 million.· My apologies, I missed a double 'M.'
·5· ·A· ·Yeah.· Not specifically, no.
·6· ·Q· ·Did you know -·7· ·A· ·I guess -- you know, so if you're saying 35 million
·8· · · ·cubic feet of gas, it's on a six to one ratio is, you
·9· · · ·know, 6,000 barrels a day.· If it were 6,000 barrels of
10· · · ·oil, that would be a significant number.· 35 million
11· · · ·cubic feet of natural gas is not necessarily
12· · · ·significant in this environment.
13· ·Q· ·Sir, did you know what level of production Sequoia had
14· · · ·when you swore your affidavits?
15· ·A· ·Other than it was small.
16· ·Q· ·Did you know that Sequoia had gas reserves or what the
17· · · ·size of those gas reserves were as of October 1st,
18· · · ·2016?
19· ·A· ·No, I did not.
20· ·Q· ·Do you know that between October 1st, 2016, to December
21· · · ·31st, 2017, that Sequoia had ranked fifth in Alberta in
22· · · ·terms of reclamation certificates received?
23· ·A· ·I was not aware of that.
24· ·Q· ·Did you know from October 1st to December 31st, 2017,
25· · · ·that Sequoia had abandoned 150 wells and received
26· · · ·reclamation certificates for 91 wells?
27· ·A· ·No, I wasn't aware of that.
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·1· ·Q· ·So, sir, fair to say that you weren't aware of Sequoia
·2· · · ·and you weren't aware of its asset base in October
·3· · · ·2016, but you're also not opining on the reasons that
·4· · · ·Sequoia went insolvent in March of 2018.· Is that fair?
·5· ·A· ·I specifically know the consequences.
·6· ·Q· ·Right.· So you're agreeing with me?· You're not -·7· · · ·you're not providing an opinion as to why Sequoia went
·8· · · ·insolvent?
·9· ·A· ·Yeah, I guess my assumption is that they went insolvent
10· · · ·because they had assets, and, you know, their
11· · · ·liabilities exceeded their assets -12· ·Q· ·Right -13· ·A· ·-- and their revenue.
14· ·Q· ·-- and that was the case in March of 2018.· That's what
15· · · ·you knew; right?
16· ·A· ·I -- yes.
17· ·Q· ·At paragraph 10 of your July 15th affidavit, you say
18· · · ·(AS READ):
19· · · · · · These liabilities will become the
20· · · · · · responsibility of the Orphan Well
21· · · · · · Association.
22· · · ·But you'll appreciate, sir, and you'll agree with me
23· · · ·that that only occurs if the AER declares the assets to
24· · · ·be orphan assets or orphan wells?
25· ·A· ·Yeah, if -- if they don't produce the wells or if they
26· · · ·-- you know, if they can't be economic, they'll end up
27· · · ·in the orphan well -- we'll end up paying for them

·1· · · ·through the orphan well levy.
·2· ·Q· ·Right, but that requires the AER to declare the assets
·3· · · ·orphan -- orphan sites?
·4· ·A· ·I think that's the process.
·5· ·Q· ·And you'll agree with me that that hasn't occurred yet;
·6· · · ·correct?
·7· ·A· ·Not that I'm aware.
·8· ·Q· ·And it's been at least two years since Sequoia went
·9· · · ·bankrupt in March of 2018?
10· ·A· ·It's been two years since March 2018.
11· ·Q· ·At paragraph 12 of your affidavit, you say
12· · · ·"Torxen expects," and I assume you mean you expect;
13· · · ·correct?
14· ·A· ·Yeah, me or Torxen, yes.· I think we will end up paying
15· · · ·for it.
16· ·Q· ·And you're referencing Torxen paying for it, but that
17· · · ·only happens, of course, if the levy goes up in future
18· · · ·years; correct?
19· ·A· ·We pay a proportion of that levy, that's correct.
20· ·Q· ·Right, but you're basing it on the assumption that the
21· · · ·levy will go up and -- correct?
22· ·A· ·Well, if -- I mean, the levy goes up and down every
23· · · ·year dependent upon how many wells and what the
24· · · ·liability is in that Orphan Well Association.
25· ·Q· ·Right, but the AER is the one that sets the levy;
26· · · ·correct?
27· ·A· ·We pay our levy to the Orphan Well Association.· We get
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·1· · · ·a letter from the regulator, from the AER.· We get our
·2· · · ·bill from the AER.
·3· ·Q· ·Right, but the AER is the one that sets the actual
·4· · · ·levy.· They're the ones who increase it or decrease it
·5· · · ·in any given year?
·6· ·A· ·Yeah, that's correct.
·7· ·Q· ·And so paragraphs 13 through -- pardon me, 13 and 15 of
·8· · · ·your July 15th affidavit, you talk about Torxen having
·9· · · ·the second most AER licenses for wells and being the
10· · · ·third largest contributor to the levy.· Is it fair to
11· · · ·say that Torxen is a relatively larger contributor to
12· · · ·the levy because it has a larger percentage of the
13· · · ·share of the industry's estimated overall liability?
14· ·A· ·Yeah, I think that -- yes, we have 20,000 some wells
15· · · ·and, you know, we're a 60,000 BOE producer and we have
16· · · ·a lot of wells, and, yes, we do have the third largest
17· · · ·payee to that levy.
18· ·Q· ·Right, but my question was about the levy that Torxen
19· · · ·pays is based on the -- its share of the industry's
20· · · ·estimated liability.
21· ·A· ·That's correct.
22· ·Q· ·And so one of the ways that Torxen could lower the levy
23· · · ·that it pays every year would be by abandoning and
24· · · ·reclaiming more of its wells to lower the share of its
25· · · ·industry -- or, its share of the industry's overall
26· · · ·estimated liabilities?
27· · · ·MR. WATSON:· · · · · · · Don't answer that.· That's a

·1· · · ·hypothetical.
·2· · · ·(OBJECTION)
·3· · · ·MR. CHISWELL:· · · · · · Is it a hypothetical, or is it
·4· · · ·just trying to figure out how the levy system works?
·5· · · ·If you -- if you reclaim wells, you lower your
·6· · · ·liability, and if you take on more wells, you increase
·7· · · ·your liability.· It's not a hypothetical.· That's how
·8· · · ·the levy works.
·9· · · ·MR. WATSON:· · · · · · · Your sentence begins with if
10· · · ·and it has a curve.· That makes it a hypothetical.
11· ·Q· ·MR. CHISWELL:· · · · · Okay.· How would -- when
12· · · ·Torxen abandons a well, that lowers the overall share
13· · · ·of Torxen's share of the industry's overall estimated
14· · · ·liabilities; correct?
15· ·A· ·When Torxen abandons a well, it does reduce our
16· · · ·liability.
17· ·Q· ·Doesn't that also reduce Torxen's share of the
18· · · ·industry's estimated liabilities?
19· ·A· ·I believe that's correct.
20· ·Q· ·And then doesn't that have the effect of lowering
21· · · ·Torxen's levy?
22· ·A· ·Yeah, I believe that's correct.
23· ·Q· ·At paragraph 11, you use the word "transactions"
24· · · ·plural.· Do you know what transactions you're
25· · · ·referencing there?
26· ·A· ·Well, I think it's the transactions that would be -27· · · ·that sold the assets from Perpetual to Sequoia.
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·1· ·Q· ·Yes, which specific transactions are you talking about?
·2· ·A· ·All of them.
·3· ·Q· ·So does that include the asset transaction?
·4· ·A· ·Yeah, I don't know all -- I haven't read -- we talked
·5· · · ·about this before.· I haven't read -- seen all the
·6· · · ·details of all the transactions, but there was
·7· · · ·transactions that moved these assets from Perpetual to
·8· · · ·Sequoia.· Those are the transactions I'm referring to.
·9· ·Q· ·So you're not sure if that includes the asset
10· · · ·transaction?
11· ·A· ·Yeah, when there is -- when we have bought in the past,
12· · · ·assets are sold.· Then they're listed assets in those
13· · · ·transactions.
14· ·Q· ·So you're not sure if it includes the share
15· · · ·transaction?
16· ·A· ·I'm not aware of the details of that transaction.
17· ·Q· ·And you're not sure if it includes the retained
18· · · ·interest agreement, the transaction that was documented
19· · · ·by the retained interest agreement?
20· ·A· ·Yeah.
21· ·Q· ·You're agreeing with me?
22· ·A· ·My reference to transactions there is transactions that
23· · · ·move the assets from Perpetual to Sequoia.
24· ·Q· ·Okay.· In paragraph 11 of your July 15th affidavit, you
25· · · ·talk about an approximate 200,000 -- pardon me, 200
26· · · ·million cost to abandon and reclaim the good year
27· · · ·assets as estimated by trustee.· You're relying on --

·1· · · ·on the trustee's numbers for that; correct?
·2· ·A· ·That's the estimate that I received from my regulatory
·3· · · ·group who I spoke -- either got it from the trustee or
·4· · · ·somewhere else.
·5· ·Q· ·Right.· Your affidavit says "as estimated by the
·6· · · ·trustee" so -·7· ·A· ·Yeah.
·8· ·Q· ·-- it's probably fair to say that your regulatory group
·9· · · ·got it from the trustee?
10· ·A· ·Fair to say.
11· ·Q· ·You personally haven't calculated the cost to abandon
12· · · ·and reclaim the good year assets, have you?
13· ·A· ·No, I have not.
14· ·Q· ·And you're not aware that Torxen's regulatory group has
15· · · ·done so.· They probably relied on the trustee's number?
16· ·A· ·I'm assuming they got it from the trustee.
17· ·Q· ·And are your answers the same if I refer you to the 200
18· · · ·million estimate you provide at paragraph 14 of your
19· · · ·July 15th affidavit?· I'm assuming it's the same, that
20· · · ·you're just relying on the trustee's number, but if you
21· · · ·can -22· · · ·(INDISCERNIBLE - OVERLAPPING SPEAKERS)
23· ·A· ·Yeah, it's the same.· It's the same document.
24· ·Q· ·Sorry, we spoke over each other.
25· · · · · · I'm assuming your answers are the same, that
26· · · ·that's an estimate that you're relying on from the
27· · · ·trustee?
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·1· ·A· ·That's correct.
·2· ·Q· ·Are you familiar with XI Technologies?
·3· ·A· ·No, I'm not.
·4· ·Q· ·Is there -- or, abandonment or reclamation obligations
·5· · · ·are those included typically in reserve reports?
·6· ·A· ·Yes.
·7· ·Q· ·I assume in your duties you read a lot of reserve
·8· · · ·reports.
·9· ·A· ·Yes.
10· ·Q· ·And I'm assuming over your years in the oil and gas
11· · · ·industry you have a lot of experience in reading
12· · · ·reserve reports.
13· ·A· ·Yes, I've evaluated several of them, yes.· I am not an
14· · · ·a reservoir engineer and I'm not a reserves expert, but
15· · · ·I understand the reserves reports.
16· ·Q· ·How many reserve reports would have you read in your
17· · · ·career as an estimate?· Are we talking hundreds?
18· ·A· ·No, not hundreds, but many.
19· ·Q· ·Dozens?
20· ·A· ·Dozens easily.
21· ·Q· ·I'm wondering if this might be a good time for a
22· · · ·morning break.· Let's take -- well, Mr. Brannan, how
23· · · ·much time do you think you might like for a break?· I'm
24· · · ·good if you want to take 10 to 15.
25· · · ·(DISCUSSION OFF THE RECORD)
26· · · ·(ADJOURNMENT)
27· ·Q· ·MR. CHISWELL:· · · · · So, Mr. Brannan, right before

·1· · · ·the break we talked about reserve reports, and my
·2· · · ·understanding from reserve reports is that they include
·3· · · ·various price assumptions; is that correct?
·4· ·A· ·Yeah, that's typical for both price assumptions for oil
·5· · · ·and gas and then proceed to activity.
·6· ·Q· ·What do you mean by "proceed to activity"?
·7· ·A· ·Well, if -- you know, when they put things for reserves
·8· · · ·and for undeveloped reserves if -- if you're going to
·9· · · ·obligate capital to those kinds of things, that's what
10· · · ·I mean.
11· ·Q· ·Right.
12· ·A· ·If there's a plan to develop the asset.
13· ·Q· ·Right, so the reserve reports would include things like
14· · · ·exploration opportunities and cost estimates and other
15· · · ·sorts -16· ·A· ·Yes, (INDISCERNIBLE) all those things, yes.
17· · · ·THE COURT REPORTER:· · · I'm sorry, I missed your
18· · · ·answer.
19· ·A· ·Yes, it would include those things.
20· · · ·THE COURT REPORTER:· · · Just have to remember to let
21· · · ·him finish his question before you answer; okay?
22· ·A· ·Okay.
23· ·Q· ·MR. CHISWELL:· · · · · And so it would also include
24· · · ·assumptions about future commodity prices and
25· · · ·forecasts; correct?
26· ·A· ·The author of the reserve or third party evaluator
27· · · ·would typically have a forecast price deck, yes.

31

32

·1· ·Q· ·And it would turn on the timing of investments that you
·2· · · ·would -- you would expect for those reserves as well?
·3· ·A· ·Yes, that's correct.
·4· ·Q· ·And when you read a reserve report, do you also
·5· · · ·consider your own view of those assumptions?
·6· ·A· ·I'm not sure what the frame of the question is about,
·7· · · ·so -·8· · · ·MR. WATSON:· · · · · · · Yeah, are you asking about his
·9· · · ·general practice?
10· · · ·MR. CHISWELL:· · · · · · Correct.
11· · · ·MR. WATSON:· · · · · · · Why?· How is that relevant?
12· · · ·MR. CHISWELL:· · · · · · Well, we talked about reserve
13· · · ·reports, and I want to know what this witness knows
14· · · ·about reserve reports.
15· · · ·MR. WATSON:· · · · · · · Well, I'm going to object.
16· · · ·(OBJECTION)
17· · · ·MR. CHISWELL:· · · · · · Okay.
18· · · ·MR. WATSON:· · · · · · · I don't think it's relevant.
19· · · ·MR. CHISWELL:· · · · · · So, sir, do you agree with me
20· · · ·that different people reading the same reserve report
21· · · ·can have a different view of the value of the
22· · · ·underlying reserve, because they might have different
23· · · ·assumptions of all those different criteria we talked
24· · · ·about?
25· · · ·MR. WATSON:· · · · · · · Don't answer that.· Same
26· · · ·objection.· It's not relevant.
27· · · ·(OBJECTION)

·1· · · ·MR. CHISWELL:· · · · · · Sir, when you read a reserve
·2· · · ·report, in your role as the president and CEO of
·3· · · ·Torxen, do you agree with me that Torxen sometimes
·4· · · ·takes a different view of those underlying reserves
·5· · · ·based on its assumptions and business strategies than
·6· · · ·another company might?
·7· · · ·MR. WATSON:· · · · · · · Don't answer that.· Not
·8· · · ·relevant.
·9· · · ·(OBJECTION)
10· · · ·MR. CHISWELL:· · · · · · Sir, would your view of a
11· · · ·reserve -- like, natural gas reserve change if you knew
12· · · ·that you had a guaranteed floor price for 90 percent of
13· · · ·the production from that reserve for two years?
14· · · ·MR. WATSON:· · · · · · · Don't answer that.· Not
15· · · ·relevant, and it's a hypothetical.
16· · · ·(OBJECTION)
17· ·Q· ·MR. CHISWELL:· · · · · Sir, did you know that
18· · · ·Sequoia, as of October 1st, 2016, had a guaranteed
19· · · ·floor price for 90 percent of its production?
20· ·A· ·No, I did not know that.
21· ·Q· ·If you knew that, sir, would that change your view?
22· · · ·MR. WATSON:· · · · · · · Don't answer that.· It's not
23· · · ·relevant.· It's a hypothetical as well.
24· · · ·(OBJECTION)
25· · · ·MR. CHISWELL:· · · · · · Okay.· Sir, now that you know
26· · · ·that Sequoia had such a contract, does that change your
27· · · ·view?

Dicta Court Reporting Inc.
403-531-0590

YVer1f

33 to 36
33

34

·1· · · ·MR. WATSON:· · · · · · · I'm going to object to that
·2· · · ·again.· You know, you said there was.· This witness has
·3· · · ·said he's not aware of it, so he doesn't know there is.
·4· · · ·I haven't seen any evidence of it in any of these
·5· · · ·matters at all, so I think your assumption -- your
·6· · · ·fundamental proposition hasn't been proven yet.
·7· · · ·(OBJECTION)
·8· · · ·MR. CHISWELL:· · · · · · Sorry, Mr. Watson, I might
·9· · · ·have misheard you.· Did you say that you haven't seen
10· · · ·any evidence of a guaranteed floor price contract from
11· · · ·90 percent of Sequoia's production since October 1st,
12· · · ·2016?
13· · · ·MR. WATSON:· · · · · · · All I've heard is the -- you
14· · · ·and Mr. McDonald identifying this as being a fact.
15· · · ·You've asked the witness if he was aware of it and he
16· · · ·said no and now you want to ask him whether or not his
17· · · ·view of something would change.· Well, you haven't
18· · · ·established that it is.· This witness has said he's
19· · · ·unaware of it, and to premise a hypothetical upon an
20· · · ·unproven fact, and aside from being a hypothetical, is
21· · · ·objectionable, so I'm objecting to it.
22· ·Q· ·MR. CHISWELL:· · · · · So, Mr. Brannan, is it fair to
23· · · ·say that in your affidavits you give various opinions
24· · · ·about the transactions generally and would your view -25· · · ·or, does your opinion change if you assume that Sequoia
26· · · ·had a guaranteed price floor for 95 -- pardon me, 90
27· · · ·percent of its production for two years?

·1· ·A· ·Not necessarily.· It would depend upon what the price
·2· · · ·was for that 90 percent of the gas.· If it was at a
·3· · · ·very low price, it wouldn't have changed my opinion at
·4· · · ·all.· If it was for $4 or $5 an MCF, it would change my
·5· · · ·opinion.
·6· ·Q· ·Right, and so it could change your opinion depending on
·7· · · ·what the terms of that contract were; correct?
·8· · · ·MR. WATSON:· · · · · · · Mr. Chiswell, he's not going
·9· · · ·to answer hypotheticals; okay?
10· · · ·(OBJECTION)
11· ·Q· ·MR. CHISWELL:· · · · · Well, his opinion is based on
12· · · ·various assumptions, and I'm assuming, Mr. Brannan, one
13· · · ·of those assumptions is that you assumed that there was
14· · · ·no guaranteed floor price protection for 90 percent of
15· · · ·its production; correct?
16· ·A· ·I was not aware if there was or was not a -- you know,
17· · · ·guaranteed price for any percentage of their gas, and I
18· · · ·do not know what the price is.· If they went broke,
19· · · ·obviously it wasn't enough.
20· ·Q· ·So your assumption is, if they went broke, it's because
21· · · ·the gas price protection wasn't high enough as opposed
22· · · ·to maybe other factors.· Is that fair?
23· ·A· ·There's lots of things that cause a company to go
24· · · ·bankrupt and insufficient revenue is certainly one of
25· · · ·them.
26· ·Q· ·Okay.· So, sir, in your affidavits you give various
27· · · ·opinions, and I'm assuming those are based on
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·1· · · ·assumptions, and if your assumptions change, I'm
·2· · · ·assuming you'll agree with me that it's possible your
·3· · · ·opinion could change if those assumptions change;
·4· · · ·correct?
·5· ·A· ·Hypothetically, yes.
·6· ·Q· ·And one of those assumptions is the existence or the
·7· · · ·non-existence of a guaranteed price floor contract;
·8· · · ·correct?
·9· ·A· ·Yeah, we've kind of been round and round on that. I
10· · · ·don't know what assumptions -- I didn't -- I don't know
11· · · ·what they had guaranteed and I don't know the price of
12· · · ·those guarantees.· Prices in that period of time were
13· · · ·very low on natural gas, and if you cost -- we have at
14· · · ·Torxen somewhere around 240 to 250 million cubic feet
15· · · ·of gas and we've done really good with marketing that
16· · · ·gas and reducing our costs and all kinds of other
17· · · ·things, but gas in the last five years has been a very
18· · · ·small piece of our overall revenue and business.· It's
19· · · ·tough to be an oil and gas company if you're only in
20· · · ·natural gas with these -- this price environment.
21· ·Q· ·You'll agree with me that in 2017 the gas prices in
22· · · ·Alberta were volatile and depressed?
23· ·A· ·Yes.
24· ·Q· ·That makes it difficult for a natural gas company to
25· · · ·survive; correct?
26· ·A· ·As -- similar to previous years, yes, and subsequent
27· · · ·years.· It's a tough business.

·1· ·Q· ·Sir, at paragraph 18 of your July 15th affidavit, you
·2· · · ·say (AS READ):
·3· · · · · · The transactions significant and material
·4· · · · · · departure from industry standards.
·5· · · ·Is that your opinion?
·6· ·A· ·Yes.
·7· ·Q· ·And is that opinion based on any one of the particular
·8· · · ·transactions, or are you just referring generally your
·9· · · ·understanding of the transactions as a whole that you
10· · · ·read about in the news?
11· ·A· ·Yeah, I guess what I mean in there, it's a series of
12· · · ·transactions in general that occurred to, you know,
13· · · ·dispose of the assets from Perpetual to Sequoia in a
14· · · ·manner that is a departure from industry standards of
15· · · ·going through the Alberta Energy Regulator.
16· ·Q· ·Well, sir, when we talk about the asset transactions,
17· · · ·your suggestion that the asset transactions
18· · · ·specifically should have been reviewed by the AER?
19· ·A· ·Yes.
20· ·Q· ·Not that it required AER approval, it's just that your
21· · · ·personal view is it should have required AER approval,
22· · · ·is that it?
23· ·A· ·Yeah, most of the transactions I've been associated
24· · · ·with, the sale of the assets from Cenovus to Torxen,
25· · · ·the purchase of assets from Husky that we made, all
26· · · ·those went through the Alberta Energy Regulator for
27· · · ·approval.
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·1· ·Q· ·Right, but I'm just wondering if, when you said that it
·2· · · ·should have been reviewed by the AER for approval, you
·3· · · ·are not saying it was required to under the law or the
·4· · · ·regulations, you're just saying you wish it should have
·5· · · ·been.
·6· ·A· ·Yes.· Yeah, I think that would have been the general
·7· · · ·industry standard.
·8· ·Q· ·Right, but the industry standard, sir, you're talking
·9· · · ·about, you're not talking about the regulations, you're
10· · · ·just saying if there is an asset transaction where
11· · · ·there's a transfer of licenses between licensees,
12· · · ·that's when the AER provides -- that's when you require
13· · · ·AER approval for the transfer; correct?
14· ·A· ·That's typical, yes.
15· ·Q· ·You're not suggesting that the asset transaction here
16· · · ·required AER approval?
17· ·A· ·That's not for me to decide.
18· ·Q· ·And similarly, sir, the share transaction, you're not
19· · · ·suggesting that that required AER approval, are you?
20· ·A· ·Not for me to decide, no.
21· ·Q· ·So when you say (AS READ):
22· · · · · · Material departure from industry standards.
23· · · ·What you mean there is AER approval should have been
24· · · ·required in your view?
25· ·A· ·Yes.
26· ·Q· ·Sir, if a company sells its shares, does that require
27· · · ·AER approval?

·1· ·A· ·No.
·2· ·Q· ·Is the sale of shares without AER approval, is that a
·3· · · ·departure from industry standards?
·4· ·A· ·Companies sell their shares all the time.
·5· ·Q· ·So you agree with me, sir?
·6· ·A· ·Yes.
·7· ·Q· ·At paragraph 19 of your July 15th affidavit, you say
·8· · · ·duty -- "similar duty abating schemes."· By
·9· · · ·"duty abating schemes" or "similar duty abating
10· · · ·schemes," what are you referring to, sir?
11· ·A· ·I'm referring to the transaction that would transfer
12· · · ·liabilities to a third party company that could
13· · · ·potentially not succeed, and then those liabilities are
14· · · ·transferred over into the Orphan Well Association and
15· · · ·the other responsible operators have to pay to clean up
16· · · ·those wells.
17· ·Q· ·Okay.· So are you saying any transfer where the assets
18· · · ·end up in the Orphan Well Association, that's a similar
19· · · ·duty abating scheme?
20· ·A· ·It's the duties of a responsible operator to manage all
21· · · ·of their assets, not carve a piece of their assets off
22· · · ·so that they can either be -- flounder or be successful
23· · · ·on their own and then ultimately end up in the Orphan
24· · · ·Well Association.
25· ·Q· ·Sir, are you familiar with any similar duty abating
26· · · ·scheme?
27· ·A· ·No, but we're trying to prevent similar ones from
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·1· · · ·occurring.
·2· ·Q· ·Sir, you say at paragraph 18, "purposeful evasion."· Is
·3· · · ·that your opinion?
·4· ·A· ·It is.
·5· ·Q· ·And you say that without having spoken with anybody at
·6· · · ·Perpetual?
·7· ·A· ·That's correct.
·8· ·Q· ·And you say that without having read any of the
·9· · · ·underlying transaction documents?
10· ·A· ·That's correct.
11· ·Q· ·You don't think, in fairness, before you accuse
12· · · ·somebody of a purposeful evasion that you would speak
13· · · ·with them or actually read the underlying documents?
14· ·A· ·I just know the consequences and Torxen and its
15· · · ·shareholders are going to be liable for an additional
16· · · ·$6 million.· That's the part we're upset about.
17· ·Q· ·I hear -- I hear that's your view, sir, but here we're
18· · · ·not talking about consequences.· We're talking about
19· · · ·purpose in doing something, and you'll agree with me,
20· · · ·sir, that you don't have any personal knowledge of the
21· · · ·actual purpose for any of these transactions; correct?
22· ·A· ·No, and I think that's why it's before the court.· It
23· · · ·is for the court to determine that.
24· ·Q· ·Well, you said no, sir, but I think you're agreeing
25· · · ·with me.· You don't have any personal knowledge or
26· · · ·understanding of the purpose for any of the
27· · · ·transactions; correct?

·1· ·A· ·I think we've been through that.· Yes, that's correct.
·2· ·Q· ·Sir, at paragraph 6 of your August 12th affidavit, you
·3· · · ·refer to Torxen's balance sheet as having
·4· · · ·decommissioning liabilities as a line item.· Sir, are
·5· · · ·Torxen's financial statements audited?
·6· ·A· ·Yes, they are audited for the purpose of our
·7· · · ·partnership.
·8· ·Q· ·Does -- you mentioned earlier that Torxen uses PWC for
·9· · · ·various accounting items.· Did PWC audit your financial
10· · · ·statements?
11· ·A· ·Yeah, I believe that's correct.
12· ·Q· ·And so, sir, you'll agree with me that, you know,
13· · · ·you're a sophisticated businessperson -- well, maybe
14· · · ·before we go that far.
15· · · · · · Do you help prepare the financial statements, sir?
16· ·A· ·The CFO prepares the financial statements.
17· ·Q· ·And you don't have a role in reviewing them before they
18· · · ·are finalized?
19· ·A· ·I do -- I do have a role in reviewing them.
20· ·Q· ·So, sir, as a sophisticated businessperson who has a
21· · · ·role in reviewing financial statements for an oil and
22· · · ·gas corporation, you understand that abandonment and
23· · · ·reclamation obligations are not a liability on
24· · · ·financial statements.· They're a provision.
25· ·A· ·Yeah, I think when you're evaluating the worth of a
26· · · ·company, what you're going to pay for it -27· ·Q· ·Yes, but I'm not talking about that.· I'm talking about
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·1· · · ·financial statements.
·2· ·A· ·Well, it says here that we include decommissioning
·3· · · ·liabilities in our financial statements.
·4· ·Q· ·I didn't ask you about what your affidavit says, sir.
·5· · · ·I asked you about what your financial statements say.
·6· ·A· ·And what's the question?
·7· ·Q· ·You agree with me that ARO on financial statements,
·8· · · ·audited financial statements, is not listed as a
·9· · · ·liability, but as a provision.
10· ·A· ·Yeah, you'll -- I'm not an accountant.· I don't know
11· · · ·the difference between a liability and a provision, but
12· · · ·yeah.· You consider that when you determine the value
13· · · ·of an asset.· You take what -- the pluses and take away
14· · · ·what's the minuses.· Abandonment obligations are a
15· · · ·minus.
16· ·Q· ·Can you, please, undertake to produce Torxen's most
17· · · ·recent financial statements?
18· · · ·MR. WATSON:· · · · · · · I'll take that under
19· · · ·advisement.
20· · · · · · · · ·UNDERTAKING 1 - To produce Torxen's most
21· · · · · · · · ·recent financial statements
22· · · · · · · · ·(Taken Under Advisement)
23· ·Q· ·MR. CHISWELL:· · · · · Sir, the heading of paragraph
24· · · ·6 of your August 12th affidavit, you say (AS READ):
25· · · · · · ARO are considered definite financial
26· · · · · · liabilities by industry members.
27· · · ·Now, when we're talking about financial statements, you

·1· · · ·agreed with me earlier that we're not talking about
·2· · · ·liabilities, we're talking about provisions.· So what
·3· · · ·do you mean by "definite financial liabilities"?
·4· · · ·MR. WATSON:· · · · · · · I'm not sure you properly
·5· · · ·characterized his evidence.· I'm not sure he agreed
·6· · · ·that they were provisions and not liabilities.· I think
·7· · · ·his evidence was he doesn't know.
·8· · · ·(OBJECTION)
·9· · · ·MR. CHISWELL:· · · · · · Okay.· Well, let's leave his
10· · · ·evidence to what it was, because I believe he did agree
11· · · ·with me.
12· · · ·MR. WATSON:· · · · · · · All right.
13· ·Q· ·MR. CHISWELL:· · · · · But in any event, sir, what do
14· · · ·you mean by "definite financial liabilities" with your
15· · · ·heading of paragraph 6?
16· ·A· ·I think in the statement that I made when you're
17· · · ·evaluating the net worth of a particular asset, take
18· · · ·all of the production.· You take the revenue stream,
19· · · ·and then you subtract all the minuses and liabilities
20· · · ·would be a piece of the minus.· Nobody would buy
21· · · ·something if -- if you weren't aware of the liabilities
22· · · ·associated with it.· So, you know, the worth of any
23· · · ·particular company is all the good things plus all the
24· · · ·bad things.
25· ·Q· ·Okay, but what do you mean by "definite financial
26· · · ·liabilities"?
27· ·A· ·So abandonment regulatory -- abandonment obligations
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·1· · · ·are part of the financial liability.
·2· ·Q· ·Okay.· What do you mean by "definite financial
·3· · · ·liabilities" as opposed to financial liabilities?
·4· ·A· ·Well, maybe it shouldn't be capitalized.· Maybe it
·5· · · ·should be they are definitely a financial liability.
·6· ·Q· ·Okay.· What do you mean by definitely financial -·7· · · ·"definitely financial liabilities"?
·8· ·A· ·I think we explained that.· It's a minus.· It's
·9· · · ·something that detracts from the value of your asset.
10· ·Q· ·Okay.· So you just mean that it's a financial
11· · · ·liability?
12· ·A· ·Yes.· It definitely is.
13· ·Q· ·I understand.
14· · · · · · To whom is the liability owed, sir?
15· ·A· ·To the shareholder.
16· ·Q· ·So it's your expert opinion that the ARO is a liability
17· · · ·that a company owes to its shareholders?
18· · · ·MR. WATSON:· · · · · · · Don't answer that.
19· · · ·(OBJECTION)
20· · · ·MR. CHISWELL:· · · · · · On what basis are you
21· · · ·objecting, Mr. Watson?
22· · · ·MR. WATSON:· · · · · · · Well, why did you say "it's
23· · · ·your expert opinion"?
24· ·Q· ·MR. CHISWELL:· · · · · Okay.· So, sir, ignore my
25· · · ·question about it being your expert opinion.
26· · · · · · Is it just your opinion or your view that ARO is a
27· · · ·liability that a corporation owes to its shareholders?

·1· ·A· ·It's a liability of the asset and who owns the asset is
·2· · · ·the shareholders, so the shareholders need to
·3· · · ·understand what the production, revenue, other things,
·4· · · ·and they also need to understand what the liabilities
·5· · · ·are.
·6· ·Q· ·Right, and so that's -- that's the understanding that
·7· · · ·you had when you swore your affidavits?
·8· ·A· ·When I swore my affidavit, I understood and I do today
·9· · · ·that ARO obligations are part of the liability of a
10· · · ·company.
11· ·Q· ·Right, and those liabilities are owed to shareholders;
12· · · ·correct?
13· ·A· ·Those liabilities are not owed to shareholders.
14· · · ·They're a part of the asset.· Shareholders need to
15· · · ·understand what those liabilities are when they
16· · · ·purchase an asset.
17· ·Q· ·Okay.· So then who are the liabilities owed to?
18· ·A· ·The liabilities are part of the company's
19· · · ·responsibility.
20· ·Q· ·Owed to whom, sir?
21· ·A· ·I mean, who are the revenues to?· Who are the revenues
22· · · ·owed to?· It's the same.
23· ·Q· ·MR. CHISWELL:· · · · · Okay.· I'm going to take a
24· · · ·one-minute or two-minute break and hopefully we'll be
25· · · ·able to conclude after that.
26· ·A· ·Okay.
27· · · ·MR. WATSON:· · · · · · · Thank you.
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·1· ·A· ·Yeah, thank you.
·2· · · ·(ADJOURNMENT)
·3· · · ·MR. CHISWELL:· · · · · · Okay.· Thank you, Mr. Brannan.
·4· · · ·Those are my questions today.
·5· · · ·(WHICH WAS ALL THE EVIDENCE TAKEN AT 11:30 AM)
·6· · · ·_______________________________________________________
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· · · · · · · · · · · · · · · Trustee in Bankruptcy of

20· ·R. de Waal

· · · · · · · · · · · · · · · Sequoia Resources Corp. and

21· ·L. Rasmussen (Not Present)

· · · · · · · · · · · · · · · not in its personal capacity

22· ·de Waal Law

·

23· ·Suite 1010, 505 3rd Street SW

· · ·DEFENDANT(S)· · · · · · ·Perpetual Energy Inc.,

24· ·Calgary, Alberta

· · · · · · · · · · · · · · · Perpetual Operating Trust,

25· ·403-266-0012

· · · · · · · · · · · · · · · Perpetual Operating Corp., and

26

· · · · · · · · · · · · · · · Susan Riddell Rose
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·1· ·FOR THE DEFENDANT(S) PERPETUAL ENERGY INC., PERPETUAL ·1· · · ·FOR THE INTERVENOR(S) CANADIAN NATURAL RESOURCES
·2· ·OPERATING TRUST, PERPETUAL OPERATING CORP.:

·2· · · ·LIMITED, CENOVUS ENERGY INC., AND TORXEN ENERGY LTD.:

·3· ·D. J. McDonald, Q.C.

·3· · · ·G. S. Watson

·4· ·P. G. Chiswell

·4· · · ·K. Gramlich

·5· ·Burnet, Duckworth & Palmer LLP.

·5· · · ·Parlee McLaws LLP.

·6· ·2400, 525 - 8 Avenue SW

·6· · · ·3300, 421 - 7 Avenue SW

·7· ·Calgary, Alberta

·7· · · ·Calgary, Alberta

·8· ·403-260-0100

·8· · · ·403-294-7000

·9

·9

10· ·FOR THE DEFENDANT SUSAN RIDDELL ROSE:

10· · · ·OFFICIAL COURT REPORTER:

11· ·S. Leitl (Not Present)

11· · · ·L. D. Stevenson, CSR(A)

12· ·G. Benediktsson (Not Present)

12· · · ·Dicta Court Reporting Inc.

13· ·Norton Rose Fulbright Canada LLP.

13· · · ·760, 1015 - 4 Street SW

14· ·3700, 400 3rd Avenue SW

14· · · ·Calgary, Alberta

15· ·Calgary, Alberta

15· · · ·403-531-0590

16· ·403-267-8222

16· · · ·_______________________________________________________

17

17· · · ·(PROCEEDINGS COMMENCED AT 2:10 PM)

18· ·FOR THE INTERVENOR(S) ORPHAN WELL ASSOCIATION:

18· · · ·ANTONIO VICTOR GRANT JACKSON, Affirmed, Examined by

19· ·K. T. Lenz, Q.C.

19· · · ·Mr. Chiswell

20· ·Bennett Jones LLP.

20· · · ·THE COURT REPORTER:· · · Please state and spell your

21· ·4500, 855 - 2 Street SW

21· · · ·full name for the record.

22· ·Calgary, Alberta

22· ·A· ·Antonio Victor Grant Jackson.· A-N-T-O-N-I-O,

23· ·403-298-3100

23· · · ·V-I-C-T-O-R, G-R-A-N-T, Jackson, J-A-C-K-S-O-N.

24

24· · · ·THE COURT REPORTER:· · · Thank you.

25

25· ·Q· ·MR. CHISWELL:· · · · · Mr. Jackson, you swore two

26

26· · · ·affidavits, one on July 14th, 2020, and another one on

27

27· · · ·August 17th, 2020.· Do you have those in front of you?
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·1· ·A· ·I do, yes.
·2· ·Q· ·Do you have any changes or corrections to either of
·3· · · ·your affidavits?
·4· ·A· ·I do not.
·5· ·Q· ·If you have any problems hearing me today, just please
·6· · · ·let me know; and, similarly, if you need me to repeat a
·7· · · ·question, please let me know.
·8· ·A· ·Okay.
·9· ·Q· ·Sir, what's your current position at Cenovus?
10· ·A· ·The director of enviro regulatory.
11· ·Q· ·And what are your responsibilities?
12· ·A· ·Responsible for regulatory compliance matters and
13· · · ·responses.· I'm in charge of the asset retirement
14· · · ·obligation portfolio and -- and the general
15· · · ·environmental monitoring associated to our upstream
16· · · ·operations.
17· ·Q· ·And how long have you held that position?
18· ·A· ·I've been the director for a couple of years.· I've
19· · · ·been in the team essentially for my entire career with
20· · · ·Cenovus which is since 2003.
21· ·Q· ·And you're including in that Cenovus's predecessors
22· · · ·like EnCana?
23· ·A· ·Correct, yeah, started with EnCana.
24· ·Q· ·How long has ARO been within your portfolio?
25· ·A· ·I've worked a couple of different roles, but ARO has
26· · · ·been in my portfolio for the last two years, but I
27· · · ·actually started my career as a reclamation remediation

·1· · · ·advisor back in 2003 with EnCana, so I have quite a -·2· · · ·quite a lot of variance -- variances with -- with asset
·3· · · ·retirement obligations.
·4· ·Q· ·In your affidavit, you talk about the liability
·5· · · ·management team at Cenovus.
·6· ·A· ·Yes.
·7· ·Q· ·Is that a team that reports to you or that you're part
·8· · · ·of?
·9· ·A· ·It's a team that reports to me.
10· ·Q· ·So they're the ones who would calculate ARO and they
11· · · ·report to you?
12· ·A· ·Correct.· They work in tandem with -- with our
13· · · ·accounting department.
14· ·Q· ·Okay.· Is calculating ARO something that you can do
15· · · ·personally?
16· ·A· ·No, I don't do it personally.· It's a -- it's a few
17· · · ·different people in the team are involved with that.
18· ·Q· ·Seems to be pretty specialized expertise.
19· ·A· ·It can be.
20· ·Q· ·Sir, other than your bachelor of science, do you have
21· · · ·any other post-secondary education?
22· ·A· ·No.
23· ·Q· ·What was your major in in your -- for your bachelor of
24· · · ·science?
25· ·A· ·Yeah, it -- I went through the agriculture forestry
26· · · ·department at U of A, and it's E&CS, so Environmental
27· · · ·Conservation Sciences, with a specialization in

7
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·1· · · ·reclamation, remediation and land conservation.
·2· ·Q· ·Do you have any professional designations?
·3· ·A· ·I'm a professional agrologist.
·4· · · ·THE COURT REPORTER:· · · I'm sorry, professional ...
·5· ·A· ·Agrologist.
·6· · · ·THE COURT REPORTER:· · · Thank you.
·7· ·Q· ·MR. CHISWELL:· · · · · What's the governing body for
·8· · · ·professional agrologists?
·9· ·A· ·It's Alberta Institute of Agrology.
10· ·Q· ·And how long have you been a member of that -- the
11· · · ·institute for?
12· ·A· ·Oh, I don't have the exact number of years, but for the
13· · · ·majority of my professional career.
14· ·Q· ·Do you have any other professional designations?
15· ·A· ·No.
16· ·Q· ·Have you ever practiced as a lawyer?
17· ·A· ·No.
18· ·Q· ·And you'll agree with me you're not an accountant or a
19· · · ·member of any chartered professional accountant society
20· · · ·or organization?
21· ·A· ·I'm not.
22· ·Q· ·Before working at Cenovus or EnCana in 2003, did you
23· · · ·have any other oil and gas industry experience in
24· · · ·Canada?
25· ·A· ·Yes, I -- I was environmental consultant from the time
26· · · ·I left university until I started with EnCana in 2003,
27· · · ·so between the years of 1997 when I graduated and 2003.

·1· ·Q· ·And were you at a specific consulting firm during that
·2· · · ·time?
·3· ·A· ·Various, about three different companies.
·4· ·Q· ·Okay.· Who do you report to at Cenovus?
·5· ·A· ·I report to Kendall Dilling, vice president of health
·6· · · ·safety environment regulatory.
·7· ·Q· ·How many employees at Cenovus report to you?
·8· ·A· ·About 45.
·9· ·Q· ·And how many employees are on the Cenovus liability
10· · · ·management team?
11· ·A· ·I believe there's seven or eight.
12· ·Q· ·Now, sir, because you're not a lawyer, I assume you
13· · · ·don't provide legal advice at Cenovus on the
14· · · ·interpretation of legislation or regulations.
15· ·A· ·I do not.
16· ·Q· ·And because you're not an accountant, I assume you also
17· · · ·don't assist in preparing Cenovus's financial
18· · · ·statements.
19· ·A· ·We provide information that gets included in those
20· · · ·financial statements, but as far as crunching numbers,
21· · · ·that is not -- that's not part of my -- my
22· · · ·accountability.
23· ·Q· ·Right.· Do you review the financial statements before
24· · · ·they're audited?
25· ·A· ·I do not.
26· ·Q· ·And I assume you also don't approve of financial
27· · · ·statements before they're audited.
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·1· ·A· ·No.
·2· ·Q· ·Have you ever been in an executive position or director
·3· · · ·position within any Canadian oil and gas company?
·4· ·A· ·No.
·5· ·Q· ·Have you ever held an executive or director position
·6· · · ·with any Canadian oil and gas industry organization
·7· · · ·like the Canadian Association of Petroleum Producers?
·8· ·A· ·No.
·9· ·Q· ·Have you ever held a position within a regulator?
10· ·A· ·No.
11· ·Q· ·Any experience with corporate bankruptcy?
12· ·A· ·No.
13· ·Q· ·Any experience with the Bankruptcy Insolvency Act?
14· ·A· ·Not outside of my involvement in these matters.
15· ·Q· ·These matters you mean in swearing your affidavits?
16· ·A· ·Correct.
17· ·Q· ·In your July 14th affidavit, at paragraph 1, the second
18· · · ·last sentence says (AS READ):
19· · · · · · I am authorized to swear this affidavit on
20· · · · · · behalf of Cenovus.
21· · · ·Who at Cenovus authorized you to swear the affidavit?
22· ·A· ·That would be my -- my -- my vice president, so Kendall
23· · · ·Dilling.
24· ·Q· ·Did he -- did he ask you to swear the affidavit?
25· ·A· ·He didn't ask me to in particular, but he is aware of
26· · · ·these things.
27· ·Q· ·Was the idea for you to swear an affidavit, did it

·1· · · ·originate from him?
·2· ·A· ·Yes.
·3· ·Q· ·Now, Kendall Dilling, are you aware that he's on the
·4· · · ·board of the Orphan Well Association?
·5· ·A· ·I am.
·6· ·Q· ·And are you also aware whether he is an inspector of
·7· · · ·the Sequoia estate?
·8· ·A· ·I am aware of that.
·9· ·Q· ·Did you draft your affidavit or did somebody else draft
10· · · ·it for you?
11· · · ·MR. WATSON:· · · · · · · Well, wait a minute.· I can't
12· · · ·see why that is particularly relevant, but I think
13· · · ·we're all going to be well aware what the question -14· · · ·what the answer would be.
15· · · ·(OBJECTION)
16· · · ·MR. CHISWELL:· · · · · · Okay.
17· · · ·MR. WATSON:· · · · · · · It's going to involve lawyers,
18· · · ·Paul, so ...
19· ·Q· ·MR. CHISWELL:· · · · · Sir, in paragraph 4 of your
20· · · ·affidavit sworn July 14th, you say you'll adopt the
21· · · ·defined terms or the capitalized terms set forth in the
22· · · ·statement of claim.· So if I use those defined terms,
23· · · ·you'll understand what I'm talking about?
24· ·A· ·Generally.· I haven't read the statement of claim.
25· ·Q· ·Okay.· Did you -- did you read -- I assume then you
26· · · ·didn't read it before you swore your affidavit either.
27· ·A· ·No.
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·1· ·Q· ·Okay.· Well, tell you what, I'll try to use those
·2· · · ·terms, and if you have any problems with them or you're
·3· · · ·not sure what they mean, just let me know.
·4· ·A· ·Okay.
·5· ·Q· ·Can you tell me maybe what you read before you swore
·6· · · ·your affidavits, what records you might have reviewed?
·7· ·A· ·Yes, so I reviewed the Darby affidavit and -- and the
·8· · · ·other affidavits that were issued in July and August of
·9· · · ·this year.
10· ·Q· ·Okay.· So you read the affidavit of Mr. Ron Laing and
11· · · ·the -12· ·A· ·Yes.
13· ·Q· ·-- affidavit of Mr. -- and I just spoke with this
14· · · ·morning, so it shouldn't be a memory test for me, but
15· · · ·Mr. Brannan.
16· · · ·MR. WATSON:· · · · · · · Brannan.· Sorry, I'm just
17· · · ·helping you out, Brannan.
18· ·Q· ·MR. CHISWELL:· · · · · Yes, Brannan.
19· ·A· ·Yes, correct.
20· ·Q· ·Thanks.· You'll have to -- you have to vocalize your
21· · · ·answer for the court reporter to be able to write it
22· · · ·down.
23· · · · · · Okay.· So when you read Mr. Darby's affidavit, did
24· · · ·you read the exhibits?
25· ·A· ·I did, and I will say I didn't read all of the exhibits
26· · · ·word for word, but I'm aware of all the exhibits.
27· ·Q· ·Okay.· Does that include the asset PSA?

·1· ·A· ·No, that does not include the asset PSA.
·2· ·Q· ·What about the share PSA, did you read that?
·3· ·A· ·I did not.
·4· ·Q· ·And the retained interest agreement?
·5· ·A· ·I did not.
·6· ·Q· ·You told me you didn't read the statement of claim, so
·7· · · ·I'm going to assume you didn't read the statement of
·8· · · ·defence either of Ms. Rose or the Perpetual Energy
·9· · · ·defendants.· Is that fair?
10· ·A· ·I did read something -- an affidavit of Ms. Rose
11· · · ·yesterday.· I don't recall exactly the date of that,
12· · · ·but I did read through it yesterday.
13· ·Q· ·Right, I'm talking about the statement of defence of
14· · · ·Ms. Rose or of -15· ·A· ·No, I did not, sorry.
16· ·Q· ·Okay, and so, sorry, you said you read yesterday an
17· · · ·affidavit of Ms. Rose.· Is that the October 2018
18· · · ·affidavit of Ms. Rose?
19· ·A· ·I don't have the -- it was on my computer.· I don't
20· · · ·have the date exactly in front of me.
21· ·Q· ·Okay, and that was -- yesterday was the first time you
22· · · ·had read that affidavit?
23· ·A· ·I'd read it previously.· In preparing for today, I was
24· · · ·just reviewing documents yesterday.
25· ·Q· ·Okay.· Had you read the exhibits to that affidavit?
26· ·A· ·No.
27· ·Q· ·Did you read any transcripts of cross-examinations of
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·1· · · ·either Mr. Darby, Ms. Rose or Mr. Schweitzer?
·2· ·A· ·I did not.
·3· ·Q· ·Have you read any affidavit of Mr. Schweitzer?
·4· ·A· ·No.
·5· ·Q· ·Have you written -- have you read, pardon me, the
·6· · · ·written reasons of Justice Nixon dated January 13th,
·7· · · ·2020?
·8· ·A· ·I have not.
·9· ·Q· ·Have you read any sort of other documents other than I
10· · · ·guess the affidavit of Mr. Darby and of Ms. Rose save
11· · · ·their exhibits?
12· ·A· ·Other than the one -- the Ron Laing that we mentioned
13· · · ·previously.· Again, the ones that have been filed in
14· · · ·August and -- and July of this year.
15· ·Q· ·Okay.· So other than those -- you know, the affidavits
16· · · ·by the -- by Mr. Laing and Mr. Brannan, and then those
17· · · ·two affidavits except for the exhibits, you haven't
18· · · ·read any other documents in the lawsuit?
19· ·A· ·No.
20· ·Q· ·Have you reviewed the Sequoia bankruptcy records?
21· ·A· ·I have not.
22· ·Q· ·Have you reviewed any of the trustee's records,
23· · · ·including their reports?
24· ·A· ·No, I have not.
25· ·Q· ·Any records of Sequoia itself?
26· ·A· ·No.
27· ·Q· ·Who did you speak to in preparing your affidavit

·1· · · ·outside your lawyers?
·2· ·A· ·No one, just focused on -- on the lawyers and then
·3· · · ·again my superior Kendall Dilling.
·4· ·Q· ·Did you speak to any other of the inspectors of the
·5· · · ·estate of Sequoia?
·6· ·A· ·Sorry, I don't know -- what would be an example of
·7· · · ·other inspectors, sorry?
·8· ·Q· ·Well, I mean you'd said you spoken with Mr. Dilling and
·9· · · ·that he was an inspector of the estate and -10· ·A· ·Oh, okay.· No, I have not.
11· ·Q· ·Did you speak with any of your staff within -- within
12· · · ·your group at Cenovus outside of Mr. Dilling in
13· · · ·preparing your affidavit?
14· ·A· ·No.
15· ·Q· ·So, for example, earlier we talked about the liability
16· · · ·management team at Cenovus.· Did you speak with any of
17· · · ·them?
18· ·A· ·They're generally aware of the Sequoia matter as
19· · · ·industry -- as an industry ongoing.· Other than my
20· · · ·presence and involvement here, they don't know any of
21· · · ·the details.
22· ·Q· ·Right, but I'm wondering did you go and talk to them
23· · · ·about it and ask them questions that might inform your
24· · · ·-- your opinions in the affidavit?
25· ·A· ·No.
26· ·Q· ·Did you speak to anybody at PWC?
27· ·A· ·I have not.
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·1· ·Q· ·I assume that includes Mr. Darby -- Paul Darby.
·2· ·A· ·Correct, correct.
·3· ·Q· ·And have you spoken with any Sequoia representatives
·4· · · ·whether it be management or -- or, employees or
·5· · · ·directors?
·6· ·A· ·No, I have not.
·7· ·Q· ·Anybody at Perpetual?
·8· ·A· ·No.
·9· ·Q· ·At paragraph 29 of your July 14th affidavit -10· ·A· ·Okay.
11· ·Q· ·-- the last three lines talk about various expertise
12· · · ·that Cenovus would like to share with the court, and
13· · · ·I'm just wondering of those categories, so, for
14· · · ·example, acquisition, exploration, development,
15· · · ·production, marketing and sale of energy products and
16· · · ·risk benefit assessments, which of those do you have
17· · · ·expertise in, or would you say that you're an expert
18· · · ·in?
19· ·A· ·I wouldn't say I'm an expert in any of those things,
20· · · ·but I do participate in some of those activities just
21· · · ·given my environmental regulatory expertise.
22· ·Q· ·So which of the ones that you say you participate in
23· · · ·but don't have expertise in -- or, not an expert in,
24· · · ·let's say.· That's probably a more fair question.
25· ·A· ·I wouldn't say I'm an expert in any one of those
26· · · ·particular activities, but I'm part of a team that
27· · · ·helps execute that work, so I wouldn't -- I wouldn't

·1· · · ·say I'm an expert in any one of those categories.
·2· ·Q· ·Right, I appreciate you said that, but which one of
·3· · · ·these would you say you participate in, notwithstanding
·4· · · ·you're not an expert in it?
·5· ·A· ·Yeah, I would say I participate in acquisition,
·6· · · ·exploration, development production, not so much on the
·7· · · ·marketing side.
·8· ·Q· ·Okay.· At paragraph 30 of the same affidavit, the July
·9· · · ·14th affidavit, you refer to Section 96 of the BIA. I
10· · · ·assume you're not an expert on the Bankruptcy
11· · · ·Insolvency Act.
12· ·A· ·I'm not.
13· ·Q· ·Have you read the Bankruptcy Insolvency Act?
14· ·A· ·I've not read the Act in its entirety, no.
15· ·Q· ·I assume then you're also not an expert on Section 96
16· · · ·of the Bankruptcy Insolvency Act.
17· ·A· ·I'm not an expert.
18· ·Q· ·Have you read Section 96 of the Bankruptcy Insolvency
19· · · ·Act?
20· ·A· ·I have.
21· ·Q· ·And you did that as part of swearing your affidavits?
22· ·A· ·Correct.
23· ·Q· ·At the last line of -- well, two last lines of
24· · · ·paragraph 30 of your July 14th affidavit, you talk
25· · · ·about the substantive purposes of the Bankruptcy
26· · · ·Insolvency Act.· Can you tell me sitting here today
27· · · ·what the substantive purposes of the Bankruptcy
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·1· · · ·Insolvency Act are, or is that not something within
·2· · · ·your level of expertise?
·3· ·A· ·That would be outside my area of expertise.
·4· ·Q· ·At paragraph 2 of your August 17th affidavit, it says
·5· · · ·you incorporate -- adopt and incorporate certain
·6· · · ·paragraphs from the affidavit of Ron Laing that was
·7· · · ·filed August 12th.
·8· ·A· ·Correct.
·9· ·Q· ·And that includes paragraph -- well, I guess, why don't
10· · · ·you tell me what you mean by "adopt and incorporate."
11· ·A· ·Just reviewing Mr. Laing's affidavit, the sections that
12· · · ·have not been struck apply to the regulatory regime in
13· · · ·Alberta primarily.
14· ·Q· ·Okay.· So you're talking about paragraphs 3 to 9 of his
15· · · ·affidavit sworn August 12th?
16· ·A· ·Yes.
17· ·Q· ·One of the paragraphs you say you adopt is paragraph 2
18· · · ·of his affidavit, and the second sentence of paragraph
19· · · ·2 of his affidavit, Mr. Laing's affidavit, says that he
20· · · ·adopts and incorporates paragraphs of the Darby
21· · · ·affidavit.· Mr. Brannan this morning, his affidavit
22· · · ·said the same thing, and I asked him and -- if he had
23· · · ·incorporated those parts of Mr. Darby's affidavit as an
24· · · ·oversight.· He didn't actually intend to adopt and
25· · · ·incorporate it as his evidence, Mr. Darby's evidence,
26· · · ·just because he was also incorporating Mr. Laing's
27· · · ·evidence.· Is that the same for you that that's an

·1· · · ·oversight and you didn't mean to adopt Mr. Darby's
·2· · · ·affidavit?
·3· ·A· ·Mr. Laing's affidavit adopts those things, so -- and I
·4· · · ·adopt Mr. Laing, so it for me is an order of operations
·5· · · ·thing.
·6· ·Q· ·Right.· I appreciate that's how it would work, and I'm
·7· · · ·wondering if you meant to do that or not.
·8· ·A· ·Yes.
·9· ·Q· ·Okay.· One of the issues is paragraphs 14 to 18 of
10· · · ·Mr. Darby's affidavit talks about Mr. Darby's
11· · · ·experience and the underlying transactions at issue,
12· · · ·including what Mr. Darby calls the good year
13· · · ·presentation.· Do you have any personal experience with
14· · · ·those matters?
15· ·A· ·I do not.
16· ·Q· ·So did you read the -- or, sorry, you told me you
17· · · ·didn't, for example, read all the documents in
18· · · ·Mr. Darby's affidavit, so how can you adopt what he
19· · · ·says then at paragraphs 14 to 18?
20· ·A· ·I did, but through the Darby affidavit.
21· ·Q· ·Right.· So just to try to maybe summarize, you can tell
22· · · ·me if it's fair or not, you didn't experience anything
23· · · ·that Mr. Darby -- you don't have any personal
24· · · ·experience of what Mr. Darby says in his affidavit,
25· · · ·you've just read it?
26· ·A· ·Correct.
27· ·Q· ·Paragraph 9 of your July 14th affidavit -- pardon me.
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·1· · · · · · Before I go there, paragraph 8 talks about the
·2· · · ·application to strike and for summary dismissal and you
·3· · · ·called the BIA application.· Have you read the BIA
·4· · · ·application?
·5· ·A· ·I have not.
·6· ·Q· ·Have you read any of the affidavits filed in support of
·7· · · ·the BIA application?
·8· ·A· ·I don't believe I have.
·9· ·Q· ·At paragraph 9 of your July 14, 2020, affidavit, you
10· · · ·say you understand Cenovus learned of the transactions
11· · · ·after they occurred.· What's the basis of that
12· · · ·understanding?
13· ·A· ·Sorry, the basis of my understanding I learned after
14· · · ·they occurred?
15· ·Q· ·Correct.· How did ...
16· ·A· ·Sorry, I thought you were going to say something there.
17· ·Q· ·No, my question is what's the basis for your
18· · · ·understanding?
19· ·A· ·I understand from my involvement in this proceeding and
20· · · ·my research on informing myself to participate here
21· · · ·sort of learning about the transaction itself.
22· ·Q· ·Okay.· When did you first learn of the transactions?
23· ·A· ·I don't actually have an exact date in my head, but it
24· · · ·would be sometime probably in early 2019.
25· ·Q· ·Like January/February 2019?
26· ·A· ·I wouldn't have an exact month in my head.· Sort of a
27· · · ·general industry sort of understanding of -- of the

·1· · · ·transaction.
·2· ·Q· ·Do you know when officers or directors of Cenovus would
·3· · · ·have first learned of the transactions?
·4· ·A· ·No, I don't.
·5· ·Q· ·So when you say Cenovus learned of the transactions
·6· · · ·after they occurred, you're just saying that's when you
·7· · · ·learned of the transactions?
·8· ·A· ·Yeah, it's essentially after, yes, correct.
·9· ·Q· ·When you say "transactions," with an 'S,' what do you
10· · · ·understand that term to mean?
11· ·A· ·Just there was multiple transactions.
12· ·Q· ·Right.· Which ones?
13· ·A· ·The ones essentially that are outlined in the -- in the
14· · · ·Paul Darby affidavit.
15· ·Q· ·Okay.· So that includes the asset purchase and sale
16· · · ·agreement or the asset transaction?
17· ·A· ·I -- as previously stated, I didn't review the PSA, but
18· · · ·Mr. Darby's characterization highlights multiple
19· · · ·transactions, so speaking more in a general term.
20· ·Q· ·Okay.· When you say "transactions," do you also mean
21· · · ·the share transaction?
22· ·A· ·I'm not sure I could be that specific.
23· ·Q· ·Okay, and, again, are you not able to be specific as to
24· · · ·whether the transactions, when you talk about
25· · · ·transactions, whether that includes the retained
26· · · ·interest agreement and the transaction that it -- that
27· · · ·went through relating to the retained interest
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·1· · · ·agreement?
·2· ·A· ·Yeah, I don't know the specifics other than retained
·3· · · ·interest agreement is -- is highlighted in Mr. Darby's
·4· · · ·affidavit, so I'm aware of the term and -- and -- but I
·5· · · ·don't know the specifics of it.
·6· ·Q· ·Is it fair to say you don't know the -- what each one
·7· · · ·of the individual transactions that make up the
·8· · · ·transactions, plural, did?
·9· ·A· ·I'm generally aware of, from Mr. Darby's affidavit, the
10· · · ·purpose of the transactions and the -- the
11· · · ·representation of the good year asset restructuring I
12· · · ·believe it's called, but I don't know the specifics of
13· · · ·those transactions that you speak of.
14· ·Q· ·Okay.· I appreciate you're generally aware that they
15· · · ·exist, but, for example, can you tell me what the asset
16· · · ·transaction did?
17· ·A· ·No, I cannot.
18· ·Q· ·Or could you tell me what the share transaction did?
19· ·A· ·Not specifically, no.
20· ·Q· ·Can you tell me what the retained interest agreement,
21· · · ·once that transaction went through, what that did?
22· ·A· ·Not completely and specifically, no.
23· ·Q· ·At paragraph 11 of your affidavit from July 14th, you
24· · · ·say (AS READ):
25· · · · · · Cenovus accepts and endorses the plaintiff's
26· · · · · · timeline of events as related to the impugned
27· · · · · · transactions.

·1· · · ·What -- which transactions do you mean by "impugned
·2· · · ·transactions"?
·3· ·A· ·I am not -- I'm not -- I'm not -- impugned, I'm not
·4· · · ·aware of what that -- what transactions that
·5· · · ·specifically relates to other than this -- this subset
·6· · · ·of the whole.
·7· ·Q· ·Okay.· I'm also not sure which of the ones are the
·8· · · ·impugned ones unless it just means the same as the
·9· · · ·capital 'T' transactions, too.
10· · · · · · You're aware that the trustee is not trying to set
11· · · ·aside any other transaction other than the asset
12· · · ·transaction; correct?
13· ·A· ·Generally, yes.
14· ·Q· ·So do you think impugned transactions just means the
15· · · ·asset transaction, or does it mean other transactions
16· · · ·as well?
17· ·A· ·I'm unsure.
18· ·Q· ·Do you have any personal experience with the timeline
19· · · ·of events as related to the impugned transactions
20· · · ·outside of what you read in Mr. Darby's affidavit?
21· ·A· ·I do not have personal experience in that area, no.
22· ·Q· ·Paragraph 12 says (AS READ):
23· · · · · · Parties seeking to transfer oil and gas
24· · · · · · assets, as per the transactions, would
25· · · · · · typically require the approval of the AER.
26· · · ·Do you know if one of the transaction or transactions
27· · · ·transferred oil and gas assets, and if so, which ones?

23

24

·1· ·A· ·Sorry, you're asking me which transaction transferred
·2· · · ·oil and gas assets?
·3· ·Q· ·Correct.
·4· ·A· ·Again, I'm speaking to them as a whole.· It's the
·5· · · ·transfer of the good year assets.· I'm not sure which
·6· · · ·specific transaction.
·7· ·Q· ·Okay.· When you say "would typically require the
·8· · · ·approval of the AER," you're not suggesting that any
·9· · · ·one of the transaction or the transactions as a whole
10· · · ·actually required approval of the AER, are you?
11· ·A· ·Typically transaction licenses do require approval from
12· · · ·the AER.
13· ·Q· ·Right, but you agree with me that the transactions -14· · · ·or, at least you'll agree with me that the asset
15· · · ·transaction didn't require a transfer of licenses;
16· · · ·correct?
17· ·A· ·Yes.
18· ·Q· ·You're agreeing with me?
19· ·A· ·Yes.
20· ·Q· ·And you agree with me that the share transaction didn't
21· · · ·require a transfer of licenses; correct?
22· ·A· ·Not specific with respect to the details of the share
23· · · ·transaction, so I can't speak to whether the AER should
24· · · ·have been involved or not.
25· ·Q· ·Well, sir, you're involved with Cenovus's liability
26· · · ·management team.· You know that when a company sells
27· · · ·its shares and that company is a licensee that the sale

·1· · · ·of those shares doesn't require AER approval; correct?
·2· ·A· ·That is correct.
·3· ·Q· ·Paragraph 13 you refer to the assignment of significant
·4· · · ·regulatory obligations to Sequoia, and then at
·5· · · ·paragraph 14 you talk about the transactions enabling
·6· · · ·PEOC to transfer and effectively avoid abandonment and
·7· · · ·reclamation obligations as well as municipal taxes.· Is
·8· · · ·it your understanding of the transactions that they
·9· · · ·transferred abandonment and reclamation obligations and
10· · · ·taxes from PEOC to Sequoia?
11· ·A· ·Sorry, can you rephrase the question?
12· ·Q· ·Yeah, at paragraph 13 -13· ·A· ·Yes.
14· ·Q· ·-- you talk about the assignment of regulatory
15· · · ·obligations to Sequoia.
16· ·A· ·Correct.
17· ·Q· ·Paragraph 14, you talk about PEOC transferring
18· · · ·obligations and municipal taxes, so is it your
19· · · ·understanding, sir, that the transactions were a
20· · · ·transfer or an assignment of regulatory obligations and
21· · · ·municipal property taxes from PEOC to Sequoia?
22· ·A· ·Yes.
23· ·Q· ·At paragraph 16, you say (AS READ):
24· · · · · · I understand that if the transaction ...
25· · · ·singular, and that's not a defined term anywhere.· So
26· · · ·did you have a specific transaction in mind, or is that
27· · · ·an error and you meant "transactions," plural?

Dicta Court Reporting Inc.
403-531-0590

YVer1f

25 to 28
25

26

·1· ·A· ·I'm not sure if that is an oversight, but I would say
·2· · · ·it means pleural.
·3· ·Q· ·Okay.· When you talk about in paragraph 16 the 200
·4· · · ·million cost -- approximate 200 million cost to abandon
·5· · · ·and reclaim the good year assets as estimated by the
·6· · · ·trustee, you're just relying on Paul Darby's affidavit
·7· · · ·for that estimate.· Is that fair?
·8· ·A· ·Correct.
·9· ·Q· ·And is that the same for paragraph 19, when you talk
10· · · ·about the 200 million in paragraph 19?· You're relying
11· · · ·on Paul Darby's affidavit for that number?
12· ·A· ·Yes.
13· ·Q· ·And I'm assuming, because you told me you didn't
14· · · ·consult with your management liability team at Cenovus,
15· · · ·that they didn't manually calculate the ARO of the good
16· · · ·year assets.· You're just relying on Paul Darby's
17· · · ·estimate; correct?
18· ·A· ·Correct.· Correct.
19· ·Q· ·And I'm assuming, because you told me that you can't
20· · · ·calculate or you don't calculate ARO, that you didn't
21· · · ·do your own independent assessment of the ARO of the
22· · · ·good year assets; correct?
23· ·A· ·I did not.
24· ·Q· ·MR. CHISWELL:· · · · · Okay.· Let's take a five or
25· · · ·ten-minute break, and I'll go through my questions and
26· · · ·see if I have much remaining.
27· · · ·(ADJOURNMENT)

·1· ·Q· ·MR. CHISWELL:· · · · · At paragraph 7 of your August
·2· · · ·17 affidavit, you refer to Cenovus's 2019 Consolidated
·3· · · ·Financial Statements.· Do you have that in front of
·4· · · ·you?
·5· ·A· ·There is a copy here, yes.
·6· ·Q· ·So you recognize the document in front of you as being
·7· · · ·Cenovus's 2019 Consolidated Financial Statements?
·8· ·A· ·Yes, correct.
·9· · · ·MR. WATSON:· · · · · · · Just for the record, Paul, I'm
10· · · ·simply showing him what you sent us.
11· ·Q· ·MR. CHISWELL:· · · · · Right, so it's 56-page
12· · · ·document that says Cenovus Energy Inc. Consolidated
13· · · ·Financial Statements for the year ended December 31st,
14· · · ·2019?
15· ·A· ·Yes, correct.
16· ·Q· ·And you recognize that as being, in fact, Cenovus's
17· · · ·financial statements for the fiscal yearend December
18· · · ·31st, 2019?
19· ·A· ·Yes.
20· ·Q· ·I'd like to mark that as an exhibit.
21· · · ·MR. WATSON:· · · · · · · All right.
22· · · · · · · · ·EXHIBIT 1 - 56-page document entitled Cenovus
23· · · · · · · · ·Energy Inc. Consolidated Financial Statements
24· · · · · · · · ·for the year ended December 31st, 2019
25· · · ·MR. CHISWELL:· · · · · · And that concludes my
26· · · ·questions for today.
27· · · ·MR. WATSON:· · · · · · · Okay.· Thank you.
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be nearly impossible to find that regulators are ever creditors. Abitibi itself shows this not to be the case. Furthermore, as I
have said, there may well be cases that fall between Abitibi and the present case. However, if Abitibi is read as requiring only a
determination of whether the regulator has exercised an enforcement power, it will in fact be impossible for a regulator not to be
a creditor. The dissenting reasons do not seriously deny this, merely suggesting that regulators can publish guidelines or issue
licences. The Regulator does both, yet, under the approach taken in the dissenting reasons, it is powerless to take any practical
steps in the public interest regarding its guidelines or licences without qualifying as a creditor. As I have explained,Abitibi
clearly contemplates a place for regulators who are not creditors.
137 Strictly speaking, this is sufficient to dispose of this aspect of the appeal. However, additional guidance on the sufficient
certainty analysis may prove helpful in future cases. Accordingly, I turn now to a discussion of the "sufficient certainty" step
and of the reasons why the Abandonment Orders and the LMR conditions both fail on this step of the Abitibi test.
(2) There Is No Sufficient Certainty That the Regulator Will Perform the Environmental Work and Advance a Claim for
Reimbursement
138
The "sufficient certainty" test articulated in paras. 30 and 36 inAbitibi essentially does no more than reorganize and
restate the requirements of the relevant provisions of the BIA. Section 121(2) provides that contingent claims may be provable
claims. In other words, contingent debts or liabilities owed by a bankrupt to a creditor may be, but are not necessarily, provable
claims. Section 135(1.1) provides for the valuation of such a claim. A contingent claim must be capable of valuation under s.
135(1.1) — it cannot be too remote or speculative — in order to be a provable claim under s. 121(2).
139 Before the third step of the Abitibi test can even be reached, a regulator must already have been shown to be a creditor. I
have concluded that, on the facts of this case, the Regulator is not a creditor of Redwater. However, for the purpose of explaining
how I differ from the chambers judge on the "sufficient certainty" analysis, I will proceed as if the Regulator were, in fact,
a creditor of Redwater in respect of the Abandonment Orders and LMR requirements. These end-of-life obligations do not
directly require Redwater to make a payment to the Regulator. Rather, they are obligations requiring Redwater to do something.
As discussed in Abitibi, if the Regulator were in fact a creditor, end-of-life obligations would be its contingent claims.
140
What a court must determine is whether there are sufficient facts indicating the existence of an environmental duty
that will ripen into a financial liability owed to a regulator. In determining whether a non-monetary regulatory obligation of a
bankrupt is too remote or too speculative to be included in the bankruptcy proceeding, the court must apply the general rules
that apply to future or contingent claims. It must be sufficiently certain that the contingency will come to pass — in other words,
that the regulator will enforce the obligation by performing the environmental work and seeking reimbursement.
141 I will now discuss the Abandonment Orders and the LMR requirements in turn and demonstrate how they fail to satisfy
the "sufficient certainty" step of the Abitibi test.
(a) The Abandonment Orders
142
The Regulator has issued orders under the OGCA and the Pipeline Act requiring Redwater to abandon the Renounced
Assets. Even if the Regulator were a creditor of Redwater, the Abandonment Orders would still have to be capable of valuation
in order to be included in the bankruptcy process. In my view, it is not established either by the chambers judge's factual findings
or by the evidence that it is sufficiently certain that the Regulator will perform the abandonments and advance a claim for
reimbursement. The claim is too remote and speculative to be included in the bankruptcy process.
143 The chambers judge acknowledged that it was "unclear" whether the Regulator would perform the abandonments itself or
would deem the wells subject to the Abandonment Orders to be orphans (para. 173). He stated that, in the latter case, the OWA
would probably carry out the abandonments, although it was not clear when they would be completed. Indeed, the chambers
judge acknowledged that, given the OWA's resources, it could take as long as 10 years for it to get around to performing the
required environmental work on the Redwater property. He nonetheless concluded that — even though the "sufficient certainty"
step was not satisfied in a "technical sense" — the situation met what had been intended inAbitibi. That conclusion was at least
partly based on his finding that the Abandonment Orders were "intrinsically financial" (para. 173).
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that, since 1992, 87 percent of the money collected and invested to fund OWA activities has been provided by industry via
the orphan levy. The Regulator, at para. 99 of its factum, hints obliquely that additional provincial or federal funding may be
forthcoming in the future, but even if it materializes, it will be almost entirely in the form of loans. I cannot accept the suggestion
in the dissenting reasons that the Regulator and the OWA are "inextricably intertwined" (para. 273).
149
Even assuming that the OWA's abandonment of Redwater's licensed assets could satisfy the "sufficient certainty" test,
I agree with Martin J.A. that it is difficult to conclude that there is sufficient certainty that the OWA will in fact perform the
abandonments. I also agree with her view that there is no certainty that a claim for reimbursement will be advanced should the
OWA ultimately abandon the assets.
150
The dissenting reasons suggest that the facts of this appeal are more akin to those of Northstar Aerospace Inc., Re,
2013 ONCA 600, 8 C.B.R. (6th) 154 (Ont. C.A.), than to those of Nortel CA, arguing that the "sufficient certainty" test is
satisfied because, as in Northstar, there is no purchaser to take on Redwater's assets and the debtor itself is insolvent, so only
the OWA can perform the work. In my view, Northstar is easily distinguishable. In that case, the bankrupt had been voluntarily
carrying out remediation prior to its bankruptcy. After it made its assignment into bankruptcy, the Ministry of the Environment
("MOE") took over the remediation activities itself, purporting to do so on a without prejudice basis. Jurianz J.A. found that
the fact that the MOE had already undertaken remediation activities made it sufficiently certain that it would do so. As I will
now demonstrate, the facts here are very different.
151
At the beginning of this litigation, the OWA estimated that it would take 10 to 12 years to get through the backlog
of orphans. By 2015, that backlog was increasing rapidly, and it may well have continued to increase at the same or an even
greater speed in the intervening years, as submitted by the Regulator. If anything, this suggests the possibility of an even larger
backlog. There is no indication that the Renounced Assets would have a particularly high priority in the backlog. Even if the
potential additional funding materializes, the Regulator submits that it will be a generation or more before the OWA can address
its existing inventory of orphans.
152
The dissenting reasons rely on the chambers judge's conclusion that the OWA would "probably" perform the
abandonments eventually, while downplaying the fact that he also concluded that this would not "necessarily [occur] within a
definite timeframe" (paras. 261 and 278, citing the chambers judge's reasons, at para. 173). Given the most conservative timeline
— the 10 years discussed by the chambers judge — it is difficult to predict anything occurring with sufficient certainty. Much
could change within the next decade, both in terms of government policy and in terms of the willingness of those in the Alberta
oil and gas industry to discharge environmental liabilities. This is not at all the same situation as in Northstar, in which the
MOE had already commenced environmental work.
153
Perhaps more to the point, this lengthy timeline means that, should it ultimately perform the work, the OWA will not
advance a claim for reimbursement. Advancement of a claim is an element of the test that is just as essential as performance of
the work. The OWA itself has no ability to seek reimbursement of its costs from licensees and, although the costs of abandonment
carried out by a person authorized by the Regulator constitute a debt payable to the Regulator under s. 30(5) of the OGCA,
no evidence has been adduced that the Regulator has exercised its power to recover such costs in comparable cases. There is
a good reason for this: the reality is that, by the time the OWA got around to abandoning any of Redwater's wells, the estate
would be finalized and GTL long since discharged. In sum, the chambers judge erred in failing to consider whether the OWA
can be treated as the regulator and in failing to appreciate that, even if it can, it is not sufficiently certain that the OWA will in
fact perform the abandonments and advance a claim for reimbursement.
154
Accordingly, even if the Regulator had acted as a creditor in issuing the Abandonment Orders, it cannot be said with
sufficient certainty that it would perform the abandonments and advance a claim for reimbursement.
(b) The Conditions for the Transfer of Licenses
155
I will deal briefly with the LMR conditions for the transfer of licences. Much of the foregoing analysis with regard to
the Abandonment Orders also applies to these conditions. As noted by Martin J.A., the requirement of regulatory approval for
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licence transfers is difficult to compare directly with the remediation orders at issue in Abitibi. However, this Court confirmed
that the Abitibi test applies to a class of regulatory obligations that is broader than "orders" in Moloney , at paras. 54-55. The
LMR conditions are a "non-monetary obligation" for the Redwater estate, since they must be satisfied before the Regulator will
approve the transfer of any of Redwater's licences. However, it is notable that, even apart from the LMR conditions, licences are
far from freely transferrable. The Regulator will not approve the transfer of licences where the transferee is not a licensee under
the OGCA, the Pipeline Act, or both. The Regulator also reserves the right to reject a proposed transfer where it determines that
the transfer is not in the public interest, such as where the transferee has outstanding compliance issues.
156 In a sense, the factors suggesting an absence of sufficient certainty are even stronger for the LMR requirements than for
the Abandonment Orders. There is a debt enforcement scheme under the OGCA and the Pipeline Act in respect of abandonment,
but there is no such scheme for the LMR requirements. The Regulator's refusal to approve licence transfers unless and until the
LMR requirements have been satisfied does not give it a monetary claim against Redwater. It is true that compliance with the
LMR requirements results in a reduction in the value of the bankrupt estate. However, as discussed earlier, not every obligation
that diminishes the value of the bankrupt estate, and therefore the amount available to secured creditors, satisfies the "sufficient
certainty" step. The question is not whether an obligation is intrinsically financial.
157 Compliance with the LMR conditions prior to the transfer of licences reflects the inherent value of the assets held by the
bankrupt estate. Without licences, Redwater's profits à prendre are of limited value at best. All licences held by Redwater were
received by it subject to the end-of-life obligations that would one day arise. These end-of-life obligations form a fundamental
part of the value of the licensed assets, the same as if the associated costs had been paid up front. Having received the benefit
of the Renounced Assets during the productive period of their life cycles, Redwater cannot now avoid the associated liabilities.
This understanding is consistent with Daishowa-Marubeni International Ltd. v. R., 2013 SCC 29, [2013] 2 S.C.R. 336 (S.C.C.) ,
which dealt with the statutory reforestation obligations of holders of forest tenures in Alberta. This Court unanimously held
that the reforestation obligations were "a future cost embedded in the forest tenure that serves to depress the tenure's value at
the time of sale" (para. 29).
158
The fact that regulatory requirements may cost money does not transform them into debt collection schemes. As noted
by Martin J.A., licensing requirements predate bankruptcy and apply to all licensees regardless of solvency. GTL does not
dispute the fact that Redwater's licences can be transferred only to other licensees nor that the Regulator retains the authority
in appropriate situations to reject proposed transfers due to safety or compliance concerns. There is no difference between such
conditions and the condition that the Regulator will not approve transfers where they would leave the requirement to satisfy endof-life obligations unaddressed. All these regulatory conditions depress the value of the licensed assets. None of them creates
a monetary claim in the Regulator's favour. Licensing requirements continue to exist during bankruptcy, and there is no reason
why GTL cannot comply with them.
(3) Conclusion on the Abitibi test
159
Accordingly, the end-of-life obligations binding on GTL are not claims provable in the Redwater bankruptcy, so they
do not conflict with the general priority scheme in the BIA. This is not a mere matter of form, but of substance. Requiring
Redwater to pay for abandonment before distributing value to creditors does not disrupt the priority scheme of the BIA. In
crafting the priority scheme set out in the BIA, Parliament intended to permit regulators to place a first charge on real property
of a bankrupt affected by an environmental condition or damage in order to fund remediation (see s. 14.06(7)). Thus, the BIA
explicitly contemplates that environmental regulators will extract value from the bankrupt's real property if that property is
affected by an environmental condition or damage. Although the nature of property ownership in the Alberta oil and gas industry
meant that s. 14.06(7) was unavailable to the Regulator, the Abandonment Orders and the LMR replicate s. 14.06(7)'s effect
in this case. Furthermore, it is important to note that Redwater's only substantial assets were affected by an environmental
condition or damage. Accordingly, the Abandonment Orders and LMR requirements did not seek to force Redwater to fulfill
end-of-life obligations with assets unrelated to the environmental condition or damage. In other words, recognizing that the
Abandonment Orders and LMR requirements are not provable claims in this case does not interfere with the aims of the BIA
— rather, it facilitates them.
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ROYAL BANK OF CANADA (Plaintiff) and OXFORD MEDICAL IMAGING
INC., JAE K. KIM aka JAE KOUL KIM aka DR. JAE KIM and JAE
K. KIM MEDICINE PROFESSIONAL CORPORATION (Defendants)
McEwen J.
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Judgment: March 14, 2019
Docket: CV-18-602205-00CL
Counsel: Rachel Moses, for Plaintiff
Robert A. Klotz, for Dr. Jae Kim and Oxford Medical Imaging Inc.
Bevan Brooksbank, for Deloitte Restructuring Inc. in its capacity as Court-Appointed Sales Officer
Edward L. D'Agostino, for INCC Corp.
Subject: Insolvency; Property
MOTION by landlord essentially for declaration that it was entitled to terminate tenants' lease; CROSS-MOTION by tenants
essentially for declaration allowing them to assign lease to purchaser.
McEwen J.:
1 This matter involves a dispute in which the landlord The INCC Corp. ("INCC") primarily seeks a declaration terminating the
lease (the "Lease") with its tenant Oxford Medical Imaging Inc. ("OMI"). OMI seeks a declaration to restrain such termination
as well as a further declaration allowing it to assign its Lease to 2617949 Ontario Limited ("261 Ont") pursuant to an asset
purchase agreement (the "APA") entered into between OMI and 261 Ont on December 5, 2018.
2

The dispute arises out of the following facts.

BACKGROUND FACTS
3
OMI is owned and operated by Dr. Jae Kim ("Dr. Kim"). OMI operates five medical imaging clinics in and around the
Regional Municipality of Waterloo.
4
Specifically, OMI leases premises from INCC at a commercial building located at 430 The Boardwalk in Waterloo (the
"Leased Premises"). The building is four stories in size and contains dozens of tenants who are involved in the health care
industry.
5

OMI borrowed funds from the Royal Bank of Canada ("RBC").

6
RBC became concerned about its loans with OMI, given litigation involving other related companies in which Dr. Kim
was involved as a shareholder. Fellow shareholders had commenced litigation against him. When RBC became aware of the
dispute it advised Dr. Kim that it no longer wanted OMI's business and it called the OMI loans. Dr. Kim attempted to sell OMI
but was unable to do so within the timeline provided by RBC.
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7 OMI, Dr. Kim and the RBC agreed to a consent judgment concerning the outstanding loans in the amount of approximately
$2.6 million.
8
Thereafter, again on consent, RBC brought a motion to have Deloitte Restructuring Inc. ("Deloitte") appointed as a Sales
Officer to sell OMI's assets. Conway J. by way of order dated August 31, 2018 appointed Deloitte as the Sales Officer. This
Appointment Order provided a sales process involving all five of OMI's businesses including the clinic occupying the Leased
Premises.
9
Deloitte retained Mr. John Gilmour of THiiNC Health Inc., a recognized specialist in the area, to assist with the sale. Mr.
Paul Casey and Mr. Stephano Damiani handled on the matter on behalf of Deloitte.
10 Mr. Gilmour had previous business dealing with Ms. Cynthia Voisin, who is the manager of the building owned by INCC,
which includes the Leased Premises.
11
On October 13, 2018, Mr. Gilmour emailed Ms. Voisin to advise that he was working with Deloitte, which had been
appointed to sell the assets of OMI. Shortly thereafter he provided her with a copy of the Appointment Order. He advised Ms.
Voisin that his task was to make sure that all the stakeholders were kept "in the loop" about the process so that there would
be no "late surprises".
12 Between late October and mid-November 2018, Mr. Gilmour conducted site visits at the Leased Premises with potential
purchasers. Ms. Voisin made herself available for these tours. Mr. Gilmour and Ms. Voisin continued to speak about whether
the potential purchasers might be acceptable to INCC.
13 On November 13, 2018, Mr. Gilmour toured the principals of 261 Ont through the Leased Premises. There is some dispute
as to whether Ms. Voisin was available or not. She did not, however, attend on this occasion.
14
Shortly thereafter on November 16, 2018, Mr. Gilmour advised Ms. Voisin, via text message, that they were reviewing
potential bids for the sale of OMI. There was no communication between them after that until December 12, 2018. It was during
this time, and thereafter, that INCC takes great issue with the fashion in which Mr. Gilmour and Deloitte carried on with the
sales process. INCC feels it was essentially kept in the dark about what was transpiring with the sales process which, necessarily,
would involve a situation where OMI would be seeking the permission of INCC to assign its lease of the Leased Premises.
15
Ultimately, Deloitte determined the offer from 261 Ont was the most desirable bid. The APA was entered into between
OMI (by way of Deloitte) and 261 Ont on December 5, 2018. The closing of the APA was conditional, amongst other things,
on securing the consent of the relevant landlords to the assignment of OMI's leases to 261 Ont.
16
On December 12, 2018, Ms. Voisin sent an email to Mr. Gilmour seeking an update. On December 13, 2018, Deloitte
prepared a motion record returnable on December 21, 2018 seeking court approval of its activities, which included approving
the APA. As noted, the Lease provided that INCC's approval was required if OMI wished to assign the Lease. INCC however
was not served with the motion record and had no notice of the motion.
17 In the interim, Mr. Gilmour and Ms. Voisin continued to speak. Mr. Gilmour advised that Deloitte had selected a group to
purchase OMI's assets and Mr. Gilmour introduced Ms. Voisin to Mr. Casey and Mr. Damiani of Deloitte. During this timeframe,
Ms. Voisin also learned from an unnamed employee that 261 Ont had met with OMI's current employees and this employee
had some concerns. Mr. Casey and Mr. Damiani also followed up with Ms. Voisin to set up a meeting to discuss the proposed
assignment of the Lease, but INCC was still not told about the pending motion.
18
In what appears to be a coincidence, INCC served OMI with a Notice to Tenant on December 21, 2018 (the same day
as the return of the motion for court approval) seeking to terminate the Lease, alleging a number of events of default. Deloitte
obtained the Approval and Vesting Order on December 21, 2018. According to counsel for OMI, Hainey J., who heard the
motion, was advised that there were difficulties with INCC, but it was hoped that they could be worked out. Nonetheless, INCC
was unaware that the motion was being heard.
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19 Matters further deteriorated after December 21, 2018. Mr. Casey expressed great surprise that Ms. Voisin had served the
Notice to Tenant given his earlier dealings with her. Ms. Voisin was displeased about not receiving notice of the motion.
20
Thereafter, discussions continued. On January 17, 2019, INCC met with the principals of 261 Ont. As a result of that
meeting INCC advised Deloitte that 261 Ont was not a suitable tenant and refused to provide its consent to assign the Lease
to 261 Ont.
ISSUES
21

As noted, both INCC and OMI bring motions before the court.

22
INCC seeks declarations that there have been one or more events that constitute an Event of Default under the Lease; a
declaration that INCC is entitled to and has properly terminated the Lease with OMI; and an order that OMI vacate the Leased
Premises.
23
OMI seeks declarations restraining INCC from terminating the Lease pending the determination as to whether INCC
has unreasonably withheld its consent; that the Lease is in good standing and not in default; and an order dispensing with the
consent of INCC to assignment pursuant to s. 23(2) of the Commercial Tenancies Act, R.S.O. 1990, c. L.7.
24

The disputes between the parties, and the declarations and order sought, raise the following three issues:
1. Is OMI insolvent?
2. Were steps taken or proceedings commenced for the dissolution, winding-up, or termination of OMI's existence or the
liquidation of OMI's assets?
3. Has INCC unreasonably withheld its consent to assign the Lease?

25 The parties agree that if INCC succeeds on either question one or two the issue of whether the consent was unreasonably
withheld becomes moot.
26
The parties further agree that INCC bears the burden of proof with respect to questions one and two while OMI bears
the burden of proof with respect to question three.
27

I will now deal with each question in turn and, as will be seen, I have determined all of the issues in OMI's favour.

OMI IS NOT INSOLVENT
28
Section 12.01 of the Lease generally stipulates that if OMI becomes insolvent, or steps are taken or a proceeding is
commenced for the liquidation of OMI's assets, an event of default would occur and INCC would have the right to re-enter
into the premises.
29

The relevant provisions of s. 12.01 are as follows:
ARTICLE 12 — DEFAULT
12.01 Default and Right to Re-Enter
...
(c) the Tenant or any Indemnifier becomes bankrupt or insolvent or takes the benefit of any statue for bankrupt or
insolvent debtors or makes any proposal, an assignment or arrangement with its creditors, or any steps are taken or
proceedings commenced by any Person for the dissolution, winding-up or other termination of the Tenant's existence
or the liquidation of its assets;
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(d) a trustee, receiver, receiver/manager, or a Person acting in a similar capacity is appointed with respect to the
business or assets of the Tenant or any Indemnifier;
(e) the Tenant or any Indemnifier makes a sale in bulk of all or a substantial portion of its assets other than conjunction
with an assignment or sublease approved by the Landlord.
30
INCC relies heavily upon the steps taken in RBC's Application against OMI and Dr. Kim as well as OMI's financial
situation.
31 In this regard, INCC relies on the fact that RBC served a Notice of Intention to Enforce Security pursuant to s. 244 of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (the "BIA") on OMI in March 2018 alleging OMI was insolvent. INCC also
relies upon the fact that OMI defaulted under a Forbearance Agreement with RBC and that thereafter RBC agreed to extend
the Forbearance Agreement to July 2018, which included a condition where it required OMI to execute a consent to appoint a
Sales Officer to sell its assets. This resulted in the consent judgment and sales process.
32 INCC also points to the fact that OMI was incurring substantial yearly losses for the fiscal years of 2016, 2017, and 2018 in
which it was losing between $500,000 and $700,000 per year. It points to the fact that Dr. Kim injected money into the company
to keep it afloat and OMI's liabilities of approximately $7.2 million far exceed its assets of approximately $3.5 million.
33
Relying primarily upon the aforementioned facts INCC submits that OMI was clearly insolvent which led to the
Appointment Order being granted that provided for the sales process.
34

I do not agree with this submission.

35

I prefer the submissions of OMI, Deloitte, and RBC that OMI was not insolvent. They submit the following:
• OMI did not commit any act of bankruptcy or take any statutory benefit in this regard.
• There was no judicial order that declared OMI to be insolvent, including the Appointment Order.
• Dr. Kim has deposed that OMI has always remained solvent notwithstanding the fact that it encountered financial
difficulties. He further deposes that he has always supported OMI financially and that it remains current with its financial
obligations. He has continued to cover all operating losses and, as OMI's largest creditor, has a shareholder loan of
approximately $3.6 million. He has every intention of continuing to support the business. RBC supports this submission.
RBC submits that its Notice of Intention to Enforce Security is not proof of insolvency. RBC also submits that INCC,
in any event, cannot reasonably rely upon a stale demand of the bank as proof of insolvency, since Notices of Intention
greater than six months old cannot be relied upon by a creditor such as RBC. Further, RBC points to the fact that INCC
never referred to RBC's Notice of Intention when it served its default notice to OMI in December 2018.
• RBC further submits that particular attention was paid to OMI's financial status when the Appointment Order was taken
out since if OMI became insolvent it would lose its licences with the Ontario Ministry of Health and Long-Term Care.
As a result, the Appointment Order specifically states in paragraph 2 that Deloitte is not and shall not be deemed to be
a receiver as defined in the BIA.
• RBC's debt will be fully satisfied if the sale with 261 Ont is approved.
• RBC did not call the loan with OMI due to insolvency but rather to the lawsuits that were swirling between Dr. Kim and
his partners with respect to the related companies.
• The simple fact that a company has greater liabilities than assets does not, by definition, render it insolvent.

36
I agree with the aforementioned submissions. OMI did not commit an act of bankruptcy or take any statutory benefit in
this regard, nor are there any judicial orders declaring OMI to be insolvent.
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37
Dr. Kim's evidence that OMI has always remained solvent was not meaningfully challenged by INCC. INCC filed no
contrary evidence nor did it cross-examine Dr. Kim.
38 While OMI has clearly experienced financial difficulties, it is current with all of its suppliers and leases. Notwithstanding
the RBC judgment, OMI had worked out an arrangement with RBC in which it could repay the monies owed upon the sale
of the business.
39 The case law also generally supports OMI's position. For the purposes of determining whether a company is insolvent, it is
inappropriate to include every debt payable at some future date for the purposes of determining insolvency. This would render
numerous corporations insolvent. Rather, debt obligations ought to be measured against the fair valuation of the company's
property and limited to obligations currently payable or properly chargeable: Enterprise Capital Management Inc. v. Semi-Tech
Corp. (1999), 10 C.B.R. (4th) 133 (Ont. S.C.J. [Commercial List]), at paras. 17-19; Oblats de Marie Immaculee du Manitoba,
Re, 2004 MBQB 71, 182 Man. R. (2d) 201 (Man. Q.B.), at paras. 37-38; Industries Cover inc. (Syndic), Re, 2015 QCCS 136,
21 C.B.R. (6th) 1 (Que. Bktcy.), at paras. 412-426.
40

For the aforementioned reasons I find that OMI is not, and has not, been insolvent.

NO STEPS OR PROCEEDINGS HAVE BEEN COMMENCED FOR THE DISSOLUTION, WINDING UP,
TERMINATION OF OMI, OR THE LIQUIDATION OF OMI'S ASSETS
41
INCC submits that a proceeding has been commenced to liquidate OMI's assets; therefore, as per s. 12.01(c) of the
Lease (as set out in paragraph 29 above) this constitutes a default. In this regard INCC points to the Appointment Order which
appointed Deloitte to carry out the sales process.
42

Specifically, INCC relies upon the following paragraphs of the Appointment Order:
SALES OFFICER'S POWERS
3. THIS COURT ORDERS that the Sales Officer is hereby empowered and authorized, but not obligated, to act at once
in respect of the sale of the Property and, without in any way limiting the generality of the foregoing, the Sales Officer
is hereby expressly empowered and authorized to do any of the following where the Sales Officer considers it necessary
or desirable:
a) to review and monitor the cash receipts and disbursements of OMI;
b) to market any or all of the Property including soliciting offers in respect of the Property or any part or
parts thereof and negotiating such terms and conditions of sale as the Sales Officer in its sole discretion may
deem appropriate;
c) to enter into one or more sales agreements on behalf of OMI for all or any part of the Property, subject
to Court approval;
d) to engage consultants, appraisers, agents, brokers, experts, auditors, accountants, managers, counsel, tax advisors,
and such other persons from time to time and one whatever basis, including on a temporary basis . . . [Emphasis added.]

43
INCC argues that the powers provided to Deloitte are "receiver-like" and that Deloitte has free rein to sell any or all of
OMI's property in its sole discretion. This, INCC submits, is a liquidation.
44

I do not agree.

45
Paragraph 2 of the Appointment Order makes it clear that Deloitte was appointed solely as a sales officer and not a
receiver. Paragraph 2, in totality, reads as follows:
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APPOINTMENT OF SALES OFFICER
...
2. THIS COURT ORDERS that the Sales Officer is not and shall not be deemed to be a receiver as defined in
the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the "BIA") and shall not be required to
provide notice of its appointment or any statement or reports in accordance with sections 245 and 246 of the BIA.
[Emphasis added.]
46
The Appointment Order also clearly sets out that the first step, and the primary goal, of the Appointment Order is to
market and thereafter sell the entirety of OMI's business. This is envisioned in Schedule "A" to the Appointment Order. I agree
with the submissions of OMI that what is contemplated in the order is a sales process for the entire business failing which the
company could be sold piece-meal. That, however, was a secondary option that did not take place since the sale of the business
as a going concern was achieved. Further, Deloitte never managed, directed, or controlled the operations of OMI.
47
OMI's position, in my view, is supported by the case law that supports the contention that the sale of a business as a
going concern does not amount to a liquidation of assets, or for that matter a dissolution, winding-up, or termination of OMI's
existence. The case law has drawn a clear distinction between the sale of a business and a liquidation by stating that the sale
of a business, in fact, avoids a liquidation: see GMAC Commercial Credit Corp. - Canada v. TCT Logistics Inc., 2006 SCC 35,
[2006] 2 S.C.R. 123 (S.C.C.), at paras. 93-94; Clothing for Modern Times Ltd., Re, 2011 ONSC 7522, 88 C.B.R. (5th) 329 (Ont.
S.C.J. [Commercial List]), at paras. 4 and 11; Proposition de 2964-3277 Québec inc., 2019 QCCS 115 (C.S. Que.), at para. 17.
48 Additionally, it bears noting that INCC never took the position that OMI was insolvent or was engaged in the proceedings
seeking to liquidate its assets when it first became aware of the Appointment Order in September 2018. INCC first took the
position that OMI was insolvent or engaged in liquidation proceedings after its relationship with Deloitte deteriorated. I accept
OMI's submission that INCC did not take the position that OMI had breached the Lease until it became unhappy with the
way it was being treated. Certainly, the record supports this submission and I find that INCC used the alleged insolvency and
liquidation proceedings as a tactic to control which tenant will replace OMI and to keep 261 Ont out of the leased premises.
INCC is a sophisticated landlord. It would have known immediately of its rights to terminate under the Lease when it first
became aware of the Appointment Order. It chose to do nothing at that time but instead raised the issues concerning OMI's
alleged insolvency once its relationship with Deloitte and Mr. Gilmour began to break down.
INCC HAS UNREASONABLY WITHHELD ITS CONSENT
49 The leading case on the principles applicable to a landlord withholding consent to assignment is 1455202 Ontario Inc. v.
Welbow Holdings Ltd. (2003), 33 B.L.R. (3d) 163 (Ont. S.C.J.), in which Cullity J. set out the following guidelines at para. 9:
In determining whether the Landlord has unreasonably withheld consent, I believe the following propositions are supported
by the authorities cited by counsel and are of assistance:
1. The burden is on the Tenant to satisfy the court that the refusal to consent was unreasonable. In deciding whether
the burden has been discharged, the question is not whether the court would have reached the same conclusion as
the Landlord or even whether a reasonable person might have given consent; it is whether a reasonable person could
have withheld consent.
2. In determining the reasonableness of a refusal to consent, it is the information available to — and the reasons
given by - the Landlord at the time of the refusal - and not any additional, or different, facts or reasons provided
subsequently to the court - that is material. Further, it is not necessary for the Landlord to prove that the conclusions
which led it to refuse consent were justified, if they were conclusions that might have been reached by a reasonable
person in the circumstances.
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3. The question must be considered in the light of the existing provisions of the lease that define and delimit the subject
matter of the assignment as well as the right of the Tenant to assign and that of the Landlord to withhold consent.
The Landlord is not entitled to require amendments to the terms of lease that will provide it with more advantageous
terms - but, as a general rule, it may reasonably withhold consent if the assignment will diminish the value of its
rights under it, or of its reversion. A refusal will, however, be unreasonable if it was designed to achieve a collateral
purpose, or benefit to the Landlord, that was wholly unconnected with the bargain between the Landlord and the
Tenant reflected in the terms of the lease.
4. A probability that the proposed assignee will default in its obligations under the lease may, depending upon
the circumstances, be a reasonable ground for withholding consent. A refusal to consent will not necessarily be
unreasonable simply because the Landlord will have the same legal rights in the event of default by the assignee as
it has against the assignor.
5. The financial position of the assignee may be a relevant consideration. This was encompassed by the references
to the "personality" of an assignee in the older cases.
6. The question of reasonableness is essentially one of fact that must be determined on the circumstances of the
particular case, including the commercial realities of the market place and the economic impact of an assignment on
the Landlord. Decisions in other cases that consent was reasonably, or unreasonably, withheld are not precedents that
will dictate the result in the case before the court.
50
Additionally, there is an obligation on a landlord to consider requests for a proposed assignment particularly where the
landlord has no particular reason to believe that the proposed assignee is undesirable: St. Jane Plaza Ltd. v. Sunoco Inc. (1992),
24 R.P.R. (2d) 161 (Ont. Gen. Div.), at para. 11.
51 I appreciate INCC's frustration at the slow pace at which it was receiving information in the latter part of November and
early December 2018. I am also of the view that INCC ought to have been served with a copy of the motion record returnable
December 21, 2018 to approve the APA. Even though the APA is conditional upon INCC's approval of 261 Ont, INCC was
affected by the Approval and Vesting Order and should have been served. Further, it would have made good business sense for
Deloitte to ensure that INCC was kept abreast of developments so that it could react in an informed fashion.
52
That being said, I am also of the view that INCC has reacted emotively to these failures. Further, the failures were
immaterial since the Lease provided that INCC's permission to sublet had to be obtained (not to be unreasonably withheld).
Also, the court was advised of the fact that INCC's consent was required and that it was an on-going issue.
53

The question to be answered, therefore, is whether INCC's consent was unreasonably withheld.

54 In this regard INCC emphasizes that it has decided "to give back to the region by establishing a reputable location in the
region of Waterloo where excellent medical care would be available for residence". It submits that INCC offers outstanding,
one-stop and accessible services to residents and has to ensure consistent and excellent medical services are provided.
55 Ms. Voisin and the founder Dr. John Sehl personally interview potential tenants to determine suitability. Ms. Voisin deposes
that they consider, amongst other things, the potential tenant's ties to the region, familiarity with the region, commitment to
enhancing health care for residents in the region, relationships with existing tenants, proper licensing, the nature of the business
plan being presented, and their general impression of the potential tenant. INCC claims that it does not even look at the financial
suitability of the potential tenant until it determines that it is the type of tenant that meets the overall suitability with respect
to ties with the region and medical excellence.
56

INCC submits that 261 Ont failed to meet its criteria.

57

The three primary objections raised by INCC are:
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i. 261 Ont is not an imaging clinic owned by a radiologist but rather by an investor.
ii. 261 Ont only has one licensed radiologist.
iii. 261 Ont has no connection to the community.
58

INCC also raises lesser concerns which include the following:
iv. INCC did a Google Street View of 261 Ont's other clinics and did not find them attractive.
v. The directors of 261 Ont have no relationships with the Waterloo medical community.
vi. During the interview with the 261 Ont principals, Dr. Sharma, indicated that he owned two clinics when in fact INCC
later allegedly discovered he owns one clinic.
vii. 261 Ont provided an insufficiently developed business plan.
viii. 261 Ont did not have any "brand equity", and had yet to decide on an operating name.

59 In my view, OMI has established that INCC's refusal to provide consent was unreasonable. I have come to this conclusion
for the following reasons (which are listed in the same numerical order as the aforementioned complaints of INCC):
i. The argument of INCC that 261 Ont is owned by an investor as opposed to a radiologist has little if any merit. I have
difficulty finding any real relevance to this objection. Notwithstanding INCC's stated, laudable goals to create an excellent
health care environment, it too is a for-profit corporation. There is nothing inherently wrong with an investor owning a
medical laboratory. INCC adduced no independent or credible evidence to suggest that this should be of any concern.
ii. INCC's submission that 261 Ont only has one radiologist is of very limited or no significance. INCC argues that OMI
had used 18 radiologists and therefore only having one radiologist would present a significant, negative operational issue.
While superficially this argument may have some attraction, it does not withstand scrutiny. First, OMI did employ 18
radiologists but that was for all five of its clinics, not just the Leased Premises. Further, 261 Ont has other operations and
access to radiologists. Also, OMI has been brought as a going concern and 261 Ont plans to invite personnel, including
radiologists, to remain on-staff. Last, no cross-examinations were conducted by INCC to support its contention that there
would be a problem with the staffing of radiologists at the Leased Premises. In these circumstances I find this purported
concern to be entirely speculative, 1 particularly in a situation where the principals of 261 Ont are successfully operating
other clinics.
iii. Similarly, the fact that 261 Ont has no connection to the community, nor do its directors, should not form the basis
for withholding permission to assign the Lease in this case. Dr. Kim, the principal of OMI, never resided in the Waterloo
region. Additionally, INCC previously approved another tenant to take over the Leased Premises (which later fell through).
The principal of that business also had no connection to Waterloo. Of further note is that the principal also had a history of
disciplinary proceedings with the Ontario College of Pharmacists, which resulted in a suspension. Last, INCC preferred
another bidder — True North. Its principal also has no connection to Waterloo.
iv. The argument concerning the Google Street View results fails on the basis that INCC did not produce any of these
documents to the court in support of this contention.
v. The complaint that the directors of 261 Ont have no relationships within the Waterloo medical community is similar
to complaint (iii) - that they have no connection to the community at large. Once again, I do not see the merit in this
submission. 261 Ont would be operating a professional medical facility. Whether or not there are existing relationships with
the current medical community, I see as being of little significance. Professional relationships will obviously be developed.
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There is nothing to suggest that 261 Ont lacks the professional capabilities to create those relationships or that the medical
needs of the community will not assist in forging those relationships.
vi. The objection concerning Dr. Sharma's statement that he owned two clinics when in fact he may own one is of little
or no concern. He was not asked about the alleged contradiction by INCC and allowed an opportunity to explain. There
is no real evidence to support INCC's contention of any sort of falsehood or exaggeration and there is nothing to suggest
anything other than a simple misunderstanding or mistake. Ms. Voisin never asked for an explanation.
vii. Insofar as the complaint of the underdeveloped business plan is concerned, I have difficulty accepting the legitimacy of
this complaint. Deloitte provided INCC information of 261 Ont's and its principals' financial and operational capabilities on
December 21, 2018 without response. INCC admittedly refused to review 261 Ont's financials on the basis that it already
determined that 261 Ont was an unsuitable tenant. Deloitte also forwarded a detailed business plan to INCC.
viii. Once again, I cannot see how "brand equity" can be of any real significance. This, after all, is a medical facility that
will offer needed services to the community. Undoubtedly, as 261 Ont has submitted at the motion, an operating name
will be decided upon in the usual way.
60 In addition to the above, which directly deal with INCC's objections noted above the remaining factors are also germane
to my determination:
• After the relationship between INCC and Deloitte began to deteriorate, Ms. Voisin refused to engage with Deloitte in
order to discuss 261 Ont's suitability. Ms. Voisin testified at her discovery that she felt she had no duty to consult. Of
significance is the fact that Mr. Brad Stoneburgh, of Para-Med Realty, the property manager for INCC, emailed Deloitte on
December 18, 2018 (before INCC even knew the identity of 261 Ont) stating "to be clear if any request is made to assign
the Lease it will be rigorously denied". Ms. Voisin, at her examination, denied delegating this authority to Mr. Stoneburgh.
While she may not have delegated the authority one would be naive to believe that Mr. Stoneburgh was acting in his own
capacity without having reviewed the issue with Ms. Voisin. I accept that he was expressing INCC's views. In fact, earlier
Mr. Stoneburgh had confirmed that he was corresponding on behalf of INCC. This refusal, as per the decision in St. Jane
Plaza, was unreasonable. The identity of 261 Ont was unknown and therefore INCC had no particular reason to believe 261
Ont was unsuitable, or for that matter, any other proposed tenant was unsuitable. INCC closed its mind to any proposals
made by Deloitte on behalf of OMI.
• Further, as noted in the materials filed by Deloitte concerning the 261 Ont management team, Dr. Sharma is a foreigntrained radiologist and practised radiology for 15 years prior to immigrating to Canada. For the past 16 years, he has been
the owner and operator for imaging and radiology clinics in the Greater Toronto Area (GTA). Another member of the team,
Dr. Datta, is a Canadian-trained doctor who is a qualified radiologist. 2 Another principal, Mr. Houja, owns and operates
an imaging and radiology clinic in the GTA. Another principal, Mr. Gosian, is a senior financial accounting professional
with experience in medical clinics. They were specifically approved for Deloitte by its consultant Mr. Gilmour, who is the
only industry expert involved in the transaction. Through Deloitte, the principals of 261 Ont provided a suitable schedule
of personal wealth. A deposit has been paid for the purchase of OMI. All this information has been provided to INCC. As
noted, INCC did not review the financial information of 261 Ont, having confirmed that they were not suitable prior to
even reviewing financial information. In my view, this further evidences the cursory nature of the review undertaken by
INCC, which occurred after they had already indicated that no tenant proposed by Deloitte would be suitable. There is no
reasoned basis to suggest that 261 Ont is not qualified to operate the proposed facility.
• As noted, INCC preferred the assignment of the Lease to another prospective purchaser during the sales process — True
North. This occurred in October 2018. At that time, INCC did not raise any complaints of default against OMI. It was only
later when True North was not selected by Deloitte that INCC delivered its Notice to Terminate.
• None of the four other landlords in the other locations have denied consent to the assignment.
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• The rigorous sales process conducted by Deloitte with the assistance of the industry expert, Mr. Gilmour, has been
approved by this court.
• None of INCC's subjective criteria regarding residency and ownership are contained in its Lease with OMI.
• If INCC is successful in opposing the termination, OMI will cease operations and largely face the destruction of its
business since the Leased Premises are its largest location. There will be resulting unemployment of staff and lack
of services to patients. All of these factors must be considered. INCC has produced no evidence to suggest that the
consequences will not be significant.
• There is no credible evidence to suggest that 261 Ont cannot live up to the financial obligations imposed by the Lease
or that an assignment would have a negative financial impact on INCC.
• The meeting between INCC, Deloitte, and 261 Ont was finally held on January 17, 2019. Further financial details of the
personal and business assets of 261 Ont and its principals were produced to INCC. Several other topics were reviewed,
including the experience of 261 Ont's principals and its outreach plans. INCC was also offered further financial details
of the principals' personal and business assets if they would execute a non-disclosure agreement ("NDA"). It was at this
meeting that it also confirmed that 261 Ont's deposit and documentation evidencing that the balance of funds required to
close that transaction was available. INCC did not execute the NDA. Shortly thereafter, INCC refused permission without
explanation. INCC's position was only meaningfully set out for the first time in this motion materials.
61
I agree with the reasoning in Welbow Holdings that a court should be slow to substitute its judgment for the business
judgment of a landlord. I also accept that the test is whether a reasonable person could have withheld consent in the circumstances
of this case.
62
Based on the foregoing, however, it is my view that it is appropriate to substitute my judgment for that of INCC on the
basis that its decision could not have been reached by a reasonable person.
63 First, it purported to refuse any assignment without even knowing the identity of 261 Ont. Thereafter, the reasons provided
by INCC, in my view, were not commercially reasonable and seemed to expand based on emotive reasons, stemming from the
fact that INCC (in particular, Ms. Voisin) was not kept abreast of developments for a period of time and was not served with
a copy of the motion record.
64
In this circumstances of this particular case, INCC has acted unreasonably. While Deloitte and Mr. Gilmour could have
done a better job of keeping INCC abreast of developments, they did work meaningfully with INCC early in the process. Later,
when they learned of INCC's unhappiness they attempted to mend the relationship and provide cogent, useful information
concerning 261 Ont to INCC. I accept the submissions of RBC, OMI, and Deloitte that once INCC became unhappy with the
process it formed a view that it would not accept a tenant proposed by Deloitte and this is evidenced by Mr. Stoneburgh's email.
Even if I am in error and INCC had not predetermined the issue, it acted unreasonably in refusing to consent to an assignment
of the Lease to 261 Ont, who is a suitable tenant for all the reasons noted above.
DISPOSITION
65

INCC's motion is dismissed.

66 OMI and Dr. Kim are entitled to a declaration that the Lease is in good standing and not in default, and a further declaration
that INCC's refusal to consent to an assignment to 261 Ont has been unreasonably withheld. It is therefore further entitled
to an order that the assignment may be made, notwithstanding INCC's refusal to consent, as per s. 23(2) of the Commercial
Tenancies Act.
67
With respect to the issue of costs, RBC is not seeking costs. Having been successful, OMI/Dr. Kim and Deloitte are
entitled to costs payable by INCC.
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68
I have reviewed the bill of costs. Costs are to be paid on a partial indemnity basis. The bills of costs of the parties were
fairly similar. It is fair and reasonable to award OMI/Dr. Kim the partial indemnity costs sought in the amount of $32,050.79,
inclusive, and Deloitte in the amount of $36,751.05, inclusive.
Motion dismissed; cross-motion granted.
Footnotes
1

Or alternatively, tactical, based on my comments below in paragraph 60.

2

INCC also submitted that Dr. Datta "may have" restrictions as a radiologist, but introduced no evidence in this regard. OMI disputes
this contention.

End of Document
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APPLICATION by noteholders for declaration that Companies' Creditors Arrangement Act and Business Corporations Act
applied to corporation, order authorizing noteholders to file plan or plans of compromise or arrangement in respect of
corporation, and order appointing monitor.
Ground J.:
Endorsement
1
This application is brought by Enterprise Capital Management Inc. ("Enterprise"), on its own behalf and on behalf of
funds managed by it, and with the support of other holders of Senior Secured Discount Notes (the "Notes") of Semi-Tech
Corporation ("Semi-Tech") for, inter alia, an order declaring that Semi-Tech is a corporation to which the Companies' Creditors
Arrangement Act, R.S.C. 1985, Chapter C-36 (the "CCAA") and the Business Corporations Act, R.S.O. 1990, Chapter B.16
(the "OBCA") apply, for an order authorizing the applicant to file a plan or plans of compromise or arrangement in respect
of Semi-Tech under the CCAA and the OBCA, an order appointing KPMG Inc. ("KPMG") as monitor of Semi-Tech to assist
Enterprise in developing the plan and to monitor the property of Semi-Tech and conduct the business and affairs of Semi-Tech
until discharged by this Court. The application also seeks orders restricting the management and control of Semi-Tech and its
operations by prohibiting Semi-Tech from making any payments to certain senior officers and directors, from voting any of
the shares of Semi-Tech (Global) Company Limited ("Global") or the Singer Company N.V. ("Singer"), altering any material
contracts between controlling parties and corporations in which Semi-Tech has a substantial equity interest, prohibiting SemiTech and its officers and directors from dealing with its assets or making payments to creditors except in the ordinary course of
business and removing the current directors of Semi-Tech and appointing directors to be specified in the plan.
Background
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2
Semi-Tech is a holding company. Its common shares trade on the Toronto Stock Exchange. Its primary direct holdings
are control blocks of two public companies, Singer and Global. Singer trades on the New York Stock Exchange and Global
trades on the Hong Kong Stock Exchange.
Both Singer and Global hold controlling interests in other public companies. For example, Singer holds approximately 80% of
the common shares of G.M. Pfaff AG ("Pfaff") which shares are traded on the Frankfurt Stock Exchange. Global holds direct
and indirect controlling interests in Akai Electric Co. Ltd. ("Akai") and Sansui Electric Co. Limited ("Sansui") whose shares
are traded on the Tokyo, Osaka and Nagoya Stock Exchanges as well as Tomei International Holding Limited ("Tomei"), whose
shares are traded on the Hong Kong Stock Exchange.
3 As the financial statements of the companies are based on United States dollars, the dollar references herein are to United
States dollars.
4
Semi-Tech acquired its interest in Singer from Global in 1993. The acquisition price of $848 million was funded by a
public issue of common shares raising $548 million and the issuance of the Notes, raising $300 million. In the 1993 Prospectus
filed in connection with the issuance of its common shares and Notes, Semi-Tech described the purpose of its acquisition of
Singer and described Global's plans for continued investment in turnaround opportunities in the developing word, particularly
Asia. The terms of the Notes were negotiated with the original holders. The Notes provide that no payments of principal are
due until 2003 and no interest is payable until 2001.
5
The Notes are secured by a pledge of 25,300,000 shares of Singer, representing approximately 50% of the outstanding
shares of Singer. The trust indenture dated August 18, 1993 (the "Trust Indenture"), under which the Notes are secured, provides
that, if an Event of Default were to occur, the Noteholders, acting through their trustee and in accordance with the terms set out
in the Trust Indenture, could accelerate the maturity date of the Notes and enforce their security in the Singer shares.
6 I am satisfied that the Applicant would be able to establish that Semi-Tech has breached certain of the covenants contained
in the Trust Indenture. However, in that the appropriate notices of covenant defaults have not been given and the time periods
allowed to remedy defaults following such notices have not elapsed, it is conceded that at this date there is no "Event of Default"
as defined in the Trust Indenture.
7
The most recent audited and unaudited financial statements for Semi-Tech, Singer and Global indicate substantial
shareholders' equity in each company although the audited financial statements for the companies as at the end of their January,
1999 fiscal years are not yet issued and are not before this Court. The market prices of the shares of Singer and Global are
depressed and the total market value of the shares of Singer and Global held by Semi-Tech as of the date of the application was
approximately $120,000,000. The total principal amount of the Notes outstanding as of September 30, 1998 was approximately
$531,000,000 and it is alleged by Enterprise that this amount has been increasing by approximately $5,000,000 per month since
September, 1998 as the redemption price of the Notes gradually increases toward their ultimate maturity date. There are no
other significant liabilities of Semi-Tech.
Submissions
8 It is conceded that there is no evidence before this Court of Semi-Tech being unable to meet its obligations as they generally
became due. It appears to be the position of Enterprise that Semi-Tech is insolvent under the test set out in clause (c) of the
definition of "insolvent person" in subsection 2(1) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 as amended (the
"BIA"), which definition is applicable to defining a "debtor company" as being "insolvent" under section 2 of the CCAA. It is
the position of Enterprise that, having regard to the market value of the shares of Singer and Global, which are effectively the
only assets of Semi-Tech, they are not, in the aggregate, at a fair valuation or if disposed of at a fairly conducted sale under
legal process, sufficient to enable payment of Semi-Tech's obligations due and accruing due.
9 Enterprise submits that in determining obligations "due and accruing due" for purposes of the insolvency test in clause (c)
of the definition of "insolvent person" in subsection 2(1) of the BIA, the Court should not limit its consideration to debts which
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have matured and that accordingly a debtor is insolvent if its present assets are insufficient to meet its liabilities at maturity.
Enterprise relies on certain American authorities to support this proposition.
10
Enterprise further takes the position that the principal amount of Notes outstanding are obligations due and accruing
due because of the occurrence of defaults under certain covenants in the Trust Indenture which defaults have not been waived.
Enterprise relies on an Abstract of issues discussed by the Emerging Issues Committee of the Canadian Institute of Chartered
Accountants as contained in the C.I.A.C. Handbook which recommends that, if there has been a default under certain types of
covenants in an instrument under which debt securities are outstanding and such default has not been waived or arrangements
in place to cure the default, the principal amount of such debt securities should be included in current liabilities in a financial
statement.
11
Semi-Tech submits that the determination of whether the value of its property is sufficient to enable payment of its
obligations due and accruing due is a "present exercise" and that the Court should not speculate as to whether the company
will eventually be unable to meet its liabilities as they fall due. Semi-Tech states that its audited financial statements are
appropriate evidence of solvency sufficient to rebut any allegations of insolvency, that such financial statements indicate
substantial shareholders equity in Semi-Tech, that no reduction has been made by its auditors in the market value of the securities
it holds and that the Notes have not been recorded as current liabilities as would be recommended by the CICA Handbook
provision referred to above.
12
It is the further submission of Semi-Tech that the market value of the shares of Singer and Global is not determinative
of the value of the assets of Semi-Tech which are controlling interests in Singer and Global and which would attract a control
block premium and that, to determine the value of such assets, would require expert evidence from underwriters or others at
a trial. In addition, Semi-Tech submits that, to value such assets, one must have regard to the financial statements of Singer
and Global. The financial statements of Singer and Global before this Court indicate a substantial shareholders' equity in each
of Singer and Global which would indicate the value of the controlling interests in each of those companies. Semi-Tech also
submits that the CICA Handbook is not definitive of the question of whether the Notes are obligations "due or accruing due" for
purposes of the insolvency test and that the Notes are not now due or accruing due in that no payments of interest or principal
are due until the years 2001 and 2003 respectively and no Event of Default has occurred under the Trust Indenture accelerating
the maturity date of the Notes.
Reasons
13
I accept the submission of Semi-Tech that to determine the fair valuation of Semi-Tech's assets, being principally the
control blocks of shares of Singer and Global, one cannot simply multiply the number of shares by their current market prices.
The Court must recognize that the control blocks, if disposed of by Semi-Tech, would attract control block premiums and that
accordingly a determination of fair valuation would require expert evidence from underwriters or others as to the market value
of such control blocks. It does seem to me however that, if the Notes represent obligations "due and accruing due" in an amount
in excess of $531,000,000, it is highly unlikely that control block premiums would increase the fair valuation of such control
blocks from the value of $120,000,000 based on current share prices to anything approaching $531,000,000.
14
I am not satisfied that one can rely upon the fact that the financial statements of Semi-Tech indicate a shareholders
equity to rebut a finding of insolvency based on a comparison of fair valuation of assets to the amount of obligations due and
accruing due. Financial statements are based upon historic figures and on a going concern assumption and do not necessarily
reflect what would result if the company as of this date sold all its assets at a fair valuation and was required to pay all of its
obligations due and accruing due. In Lin v. Lee (June 27, 1996), Doc. Vancouver C944487 (B.C. S.C.)., Coultas J. referred to
this assumption as stated in the CICA Handbook.
An assumption underlying the preparation of financial statements in accordance with generally accepted accounting
principles is that the enterprise will be able to realize assets and discharge liabilities in the normal course of business for
the foreseeable future. This is commonly referred to as the going concern assumption.
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15
It therefore becomes necessary to determine whether the principal amount of the Notes constitutes an obligation "due
or accruing due" as of date of this application.
16
There is a paucity of helpful authority on the meaning of "accruing due" for purposes of a definition of insolvency.
Historically in 1933, in P. Lyall & Sons Construction Co. v. Baker, [1933] O.R. 286 (Ont. C.A.), the Ontario Court of Appeal,
in determining a question of set-off under the Dominion Winding Up Act had to determine whether the amount claimed as a
set-off was a debt due or accruing due to the company in liquidation for purposes of that Act. Marsten J.A. at pages 292-293
quoted form Moss J.A. in Mail Printing Co. v. Clarkson (1898), 25 O.A.R. 1 (Ont. C.A.) at page 8:
A debt is defined to be a sum of money which is certainly, and at all event, payable without regard to the fact whether it
be payable now or at a future time. And an accruing debt is a debt not yet actually payable, but a debt which is represented
by an existing obligation; per Lindley, L.J. in Webb v. Stenton (1883) 11 Q.B.D. at p. 529.
17
Whatever relevance such definition may have had for purposes of dealing with claims by and against companies in
liquidation under the old winding up legislation, it is apparent to me that it should not be applied to definitions of insolvency. To
include every debt payable at some future date in "accruing due" for the purposes of insolvency tests would render numerous
corporations, with long term debt due over a period of years in the future and anticipated to be paid out of future income,
"insolvent" for purposes of the BIA and therefore the CCAA. For the same reason, I do not accept the statement quoted in the
Enterprise factum from the decision of the Bankruptcy Court for the Southern District of New York in Centennial Textiles Inc.,
Re, 220 B.R. 165 (U.S. N.Y.D.C. 1998) that "if the present saleable value of assets are less than the amount required to pay
existing debt as they mature, the debtor is insolvent". In my view the obligations, which are to be measured against the fair
valuation of a company's property as being obligations due and accruing due, must be limited to obligations currently payable
or properly chargeable to the accounting period during which the test is being applied as, for example, a sinking fund payment
due within the current year. Black's Law Dictionary defines "accrued liability" as "an obligation or debt which is properly
chargeable in a given accounting period but which is not yet paid or payable". The principal amount of the Notes is neither
due nor accruing due in this sense.
18
In addition, even if the reference in the CICA Handbook is applicable to the covenant defaults alleged by Enterprise,
this simply means that it is recommended that, in applicable situations for purposes of preparing a financial statement, the
accountants should show long term debt as a current liability. As stated above, I do not think reference should be made to
financial statements for the purpose of determining whether a company is "insolvent" as that term is defined in the BIA and
applicable to the CCAA. In the case at bar, where the Notes do not mature until 2003, there has been no Event of Default
and no acceleration of the maturity of the Notes, the fact that accountants may, in certain circumstances of a covenant default,
determine to show long term debt as a current liability in the financial statements, presumably with some explanatory note, is
not in my view determinative of such debt being an obligation "accruing due" for purposes of the insolvency test.
19 Accordingly, on the basis of the evidence now before this Court, I am unable to conclude that Semi-Tech is insolvent within
the meaning of clause (c) of the definition of "insolvent person" in subsection 2(1) of the BIA which definition is applicable
to the CCAA.
20 Although it is moot in view of my finding that Semi-Tech is not insolvent within the meaning of clause (c) of subsection
2(1) of the BIA, I wish to comment on certain other aspects of this application. Even where the Court has found a company
to be insolvent, the Court must in exercising its discretion under the CCAA, determine whether in all the circumstances it is
appropriate that an order be made pursuant to the CCAA. In making such determination, the Court must have regard to the
interests of all the stakeholders, not only those represented before the Court on the application, and must take into account any
public interest involved.
21 I adopt the statement of Blair J. in his November 27, 1998 endorsement in the application of Skydome Corp., Re [(November
27, 1998), Blair J. (Ont. Gen. Div.)] under the CCAA:
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Thus there is a broader public dimension which must be considered and weighed in the balance on this Application as well
as the interests of those most directly affected: see Anvil Range Mining Corporation, unreported decision of the Ontario
Court of Justice, General Division, August 20, 1998. As was stated in that case:
The court in its supervisory capacity has a broader mandate. In a receivership such as this one which works well into
the social and economic fabric of a territory, that mandate must encompass having an eye for the social consequences
of the receivership too. These interests cannot override the lawful interests of secured creditors ultimately but they
can and must be weighed in the balance as the process works its way through.
The Anvil Range case concerned a CCAA proceeding which had been turned into a receivership but the same principles
apply in my view to a case such as this.
22
In addition the Court must be conscious of the purpose and intent of the CCAA. The statute was originally enacted in
1933 to provide for an alternative to bankruptcy or liquidation of companies in financial difficulties during the depression years
and for court sanction of plans of compromise and arrangement between companies and their creditors which would permit
a restructuring and the continued operation of the companies' businesses and continued production and employment by the
companies. In the Houlden and Morawetz annotated Bankruptcy and Insolvency Act at page 10A-2, the authors describe the
purpose and intent of the CCAA as follows:
The CCAA has a broad remedial purpose giving a debtor an opportunity to find a way out of financial difficulties short of
bankruptcy, foreclosure or the seizure of assets through receivership proceedings. It allows the debtor to find a plan that
will enable him to meet the demands of his creditors through refinancing with new lending, equity financing or the sale of
the business as a going concern. This alternative may well give the creditors of all classes a larger return and protect the
jobs of the company's employees: Diemaster Tool Inc. v. Skvortsoff (Trustee of) (1991), 3 C.B.R. (3d) 133 (Ont. Gen. Div.).
23
It is usual on initial applications under the CCAA for the applicant to submit to the Court at least a general outline
of the type of plan of compromise and arrangement between the company and its creditors proposed by the applicant. The
application now before this Court is somewhat of a rarity in that the application is brought by an applicant representing a group
of creditors and not by the company itself as is the usual case. Enterprise has submitted that it is not in a position to submit an
outline of a plan to the Court in that it lacks sufficient information and has been unable to obtain such information from SemiTech. Enterprise points out that, in the usual case, the application is brought by the company, the company has all the necessary
information at hand and has usually had the assistance of a firm which is the proposed monitor and which has worked with
the company in preparing an outline of a plan.
24
I have some difficulty with the submission of Enterprise that it does not have sufficient information available to submit
an outline of a plan. Semi-Tech is a public company, as are Singer and Global and a number of the subsidiaries of Singer and
Global, and I would have thought that sufficient information is easily accessible by Enterprise to prepare a general outline of
what compromises or arrangements are proposed as between Semi-Tech and its creditors and in particular what is proposed as
to either a disposition of the shares of Singer and/or Global or a restructuring of either of those companies. There is no such
information before the Court and no indication that Semi-Tech will be involved in the preparation of a draft plan to be put before
the Court other than as a source of information.
25 In the absence of any indication that Enterprise proposes a plan which would consist of some compromise or arrangement
between Semi-Tech and its creditors and permit the continued operation of Semi-Tech and its subsidiaries in some restructured
form, it appears to me that it would be inappropriate to make any order pursuant to the CCAA. If the Noteholders intend simply
to liquidate the assets of Semi-Tech and distribute the proceeds, it would appear that they could do so by proceeding under
the Trust Indenture on the basis of the alleged covenant defaults, accelerating the maturity date of the Notes, realizing on their
security in the shares of Singer and recovering any balance due on the Notes by the appointment of a receiver or otherwise.
26
If any such steps were taken by the Noteholders, Semi-Tech could at that time bring its own application pursuant to the
CCAA outlining a restructuring plan which would permit the continued operation of the company and its subsidiaries and be in
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conformity with the purpose and intent of the legislation. I am conscious however that, although the evidence before this Court
on this point was somewhat inconclusive, the application is alleged to be brought with the consent of an informal committee of
Noteholders representing 52.3% in principal amount of the outstanding Notes and that the holder of a further 20% in principal
amount of outstanding Notes is alleged to support the application. In view of this, it would appear unlikely that any plan brought
forward by Semi-Tech would receive the approval of creditors required by the CCAA.
27
With respect to the application pursuant to the oppression provisions of the OBCA, the OBCA is relied upon by the
applicant primarily to provide a jurisdictional basis for the ancillary relief sought in the application. The principal complaint of
Enterprise is that the market value of the assets of Semi-Tech has deteriorated to the point where the control block of shares of
Singer pledged as security for the Notes is no longer adequate security and Semi-Tech is in a position where the fair valuation
of its assets is insufficient to meet its obligations due and accruing due, in particular the payment of the Notes.
28
In order to establish oppression it is not sufficient for the complainant to establish that its position or its security or
its interests have been negatively impacted. There must be some evidence before the Court to establish that the affairs of the
corporation have been conducted in a manner which is oppressive or unfairly prejudicial to, or unfairly disregards the interests
of, the complainant. There is conflicting evidence before this Court as to the motivation for, the business efficacy of, and the
financial results of, certain transactions challenged by Enterprise as oppressive conduct. I am unable to conclude, on the evidence
before this Court on this application, that any of such transactions constitute the affairs of Semi-Tech being carried on in a manner
which is oppressive or unfairly prejudicial to, or unfairly disregards the interests of, Enterprise. Certainly the decline in the
market value of the shares of Singer and Global and the resulting alleged insolvency of Semi-Tech does not constitute activities
on the part of Semi-Tech which are oppressive or unfairly prejudicial to, or unfairly disregard the interests of, Enterprise.
29

The application is dismissed.

30

Counsel may make brief written submissions to me as to the costs of this application on or before May 31, 1999.
Application dismissed.

End of Document
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In the Matter of Reliance Insurance Company
And In the Matter of the Insurance Companies Act,—S.C. 1991, C.47, as amended
And In the Matter of the Winding-Up and Restructuring Act,—R.S.C. 1985, C.W.-11, as amended
The Attorney General of Canada (Applicant) and Reliance Insurance Company (Respondent)
Pepall J.
Judgment: February 29, 2008
Docket: 01-CL-4313
Counsel: Graham Smith, Lauren Butti for Moving Party, KPMG Liquidator of Reliance Canada
Paul Bates, Robert Gain for Respondents, Swiss Re Frankona Ruckversicherungs AG, Swiss Re Germany AG
David Chernos for Property & Casualty Insurance Compensation Corporation
Subject: Insurance; Contracts; Corporate and Commercial; Insolvency; Civil Practice and Procedure
MOTION by liquidator of insurance company for order directing reinsurers to pay liquidator amounts it claimed were owing
under reinsurance contracts.
Pepall J.:
1 KPMG Inc., the court appointed Liquidator of the Canadian branch of Reliance Insurance Company ("Reliance Canada")
seeks an order declaring and directing Swiss Re Frankona Ruckversicherungs AG and Swiss Re Germany AG ("Swiss Re"),
re-insurers, to pay to the Liquidator amounts it claims are owing under certain re-insurance contracts known as treaties. Swiss
Re refuses to pay and states that they are entitled to set-off any indebtedness to Reliance Canada against amounts owed to them
by Reliance Insurance Company ("Reliance"). They rely in particular on four re-insurance treaties (the "Treaties"). Swiss Re
asserts that set-off would result in Swiss Re owing nothing to Reliance Canada.
2
The other respondents originally named in these proceedings have either settled with the Liquidator or not responded.
Swiss Re is the only respondent opposing the Liquidator's motion.
Facts
3
On October 5, 2007, I gave reasons for my decision refusing Swiss Re's request to refer the issue of set-off to arbitration.
The background facts relating to this proceeding are outlined in those reasons and are relied upon for these reasons.
4

The following additional facts are also relevant.

5 The Treaties govern the relationship between Swiss Re and Reliance. In each, Company is defined to include Reliance and
the re-insurers are Swiss Re. The four Treaties contain the following set-off clauses:
Article XX113, Swiss Re Treaty ARA6557-93:
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All amounts due either Company or Re-insurer, by reason of premiums, losses or otherwise, under this Agreement
will be subject to recoupment and to offset, the rights to which may be exercised at any time and from time to time
by either party, and upon exercise thereof, only the balance will be due. (emphasis added)
The sum of $25,000 is in issue with respect to this Treaty.
Article XX113, Swiss Re Treaty ARA6558-93 and Article XX113, Swiss Re Treaty ARA6559-93:
All amounts due either Company or Re-insurer by reason of premiums, losses or otherwise, under this Agreement
or any other contract previously, now or later in force, between the Company and Re-insurer, whether as ceding or
assuming company, will be subject to recoupment and to offset, the rights to which may be exercised at any time and
from time to time by either party, and upon exercise thereof, only the balance will be due. (emphasis added)
The sums of $75,000 and $68,417.88 respectively are in issue with respect to these two Treaties.
Article XXV Swiss Re Treaty AR6427-99:
Unless otherwise required by applicable law, all amounts due either the Company or the Re-insurer, whether by reason
of premium, commission, loss, ultimate net loss, or loss expense, or otherwise, under this Agreement will be subject
to the right of recoupment and offset, and upon the exercise of the same, only the net balance will be due. All claims
for amounts of premium, commission, loss, ultimate net loss, or loss expense, whether or not fixed in the amount at
the time of the insolvency of any party to this Agreement, arising from coverage placed in effect under this Agreement
prior to the insolvency of any party will be deemed pre-liquidation debts and subject to this Article. In the event of
insolvency of the Company, offset will be in accord with applicable law. (emphasis added)
Two sums of $755,583.20 (U.S.) are in issue with respect to this Treaty. There is a dispute on quantum in this regard. Swiss
Re states that the Laidlaw claim should be calculated at $650,000 (U.S.) plus expenses (the "Laidlaw claim") whereas the
Liquidator states that the accurate quantum is $755,583.20 (U.S.).
6
The Treaties all provide for the event of insolvency in substantially similar (although in the case of Treaty AR6427-99
not identical) language:
In the event of the insolvency of one (or more) of the reinsured companies, and the appointment of a liquidator, receiver,
conservator or statutory successor for such insolvent company, reinsurance payable to such company will be payable
immediately upon demand, with reasonable provision for verification, on the basis of the liability of such Company
as a result of claims allowed against such company by any court of competent jurisdiction or any liquidator, receiver,
conservator or statutory successor having authority to allow such claims, without diminution because of such insolvency
or because such liquidator, receiver, conservator or statutory successor has failed to pay all or a portion of any claims.
The amounts stated to be due to Reliance Canada by Swiss Re under each of the Treaties are attached as Schedule A.
Approximately $1.7 million is in issue. With the exception of the Laidlaw claim, the unchallenged evidence of the Liquidator
is that the amounts set forth in Schedule A all became due under the Treaties after the commencement of the winding up of
Reliance Canada. 1 Swiss Re's evidence is that Reliance owes Swiss Re approximately $35 million (U.S.).
7 The Liquidator of Reliance (the Pennsylvania Commissioner of Insurance) agrees with the Liquidator of Reliance Canada
that the funds in issue belong to Reliance Canada without set-off and has undertaken not to seek any duplicate payment from
Swiss Re for the amounts paid to the Liquidator of Reliance Canada.
Issues
8

On this motion, the following issues are raised:
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1. Do all four Treaties permit set-off by Swiss Re?
2. If set-off is permitted by contract, what impact does section 73 of the Winding Up and Restructuring Act 2
("WURA") have on the set-off rights contained in the Treaties?
3. If section 73 of the WURA is applicable, does Swiss Re meet the requirements for set-off under that section? 3
Discussion
1. The Re-Insurance Treaties
9
The Liquidator makes three arguments with respect to the Treaties. Firstly, two of the Swiss Re Treaties, namely
ARA6557-93 (where $25,000 is in issue) and AR6427-99 (where approximately $1,510,000 US is in issue), only provide for
set-off for amounts due under those particular agreements and not at large. Put differently, set-off is only permitted for debts due
under that agreement, not between agreements. Secondly, while the other two treaties (ARA6558-93 and ARA6559-93 where
$75,000 and approximately $68,000 respectively are in issue) do provide for amounts due to Swiss Re under any other contract
between Reliance and Swiss Re, they are limited to amounts owing to Reliance, not the Liquidator of Reliance Canada. Thirdly,
all Treaties provide that in the case of insolvency of the Reliance re-insureds, the Swiss Re re-insurance will be payable to any
liquidator without diminution because of the insolvency.
10
In response, Swiss Re takes the position that clearly set-off is permitted with respect to treaties ARA6558-93 and
ARA6559-93. As to ARA6557-93 and AR6427-99, the set-off clauses should not be read narrowly. Rather, they operate to
allow set-off between the parties in respect of any contracts to which they are both parties. Swiss Re is permitted to set-off
amounts due under the Treaties against any other sums outstanding between the parties. Reliance Canada is encompassed by
Reliance. The contractual set-off rights survive insolvency. In any event, the insolvency clause does not operate until there is an
amount payable under the Treaties. Here, nothing is payable because of the set-off. These contractual rights addressed principles
of allocation of risk and indemnification and should be honoured.
11
As I indicated in my reasons of October 5, 2007, the Treaties were not invalidated but the arbitration proceedings
were stayed. Each of the Treaties provides that the agreements are to be governed by and construed according to the laws of
Pennsylvania.
12
The evidence on Pennsylvania law is limited. Swiss Re's representative deposes that he or she was informed by Joshua
Broudy, a licensed attorney in Pennsylvania, as to the current state of Pennsylvania law with respect to reinsurance set-offs in
the insolvency context and attaches a letter of Mr. Broudy. In that letter, Mr. Broudy states that the "offset" provision in Treaty
No. ARA6557-93 expresses a right of set-off under that agreement and that the "offset" provisions in Treaty Nos ARA6558-93
and ARA6559-93 are broader. He goes on to state that the language of Treaty No. AR6427-99 provides that:
(1) the parties will be able to offset debts under the agreement in question;
(2) all claims arising from coverages placed prior to insolvency will be considered a pre-liquidation debt; and
(3) in the event of insolvency of the Company, any offset will be in accord with applicable law.
Further, Mr. Broudy notes that "In the insolvency context, courts, including those of Pennsylvania, generally hold that a
contractual set-off provision cannot expand set-off rights beyond that provided by statute. See O'Neil v. Burnett (1919), 106 A.
246 (U.S. Pa. S.C. 1919) (contractual right of set-off unenforceable as creating preference)." Mr. Broudy goes on to state that
the statute provides for set-off only where the obligations are mutual. Two elements of mutuality must be satisfied: mutuality
of capacity and mutuality of time.
Mutuality of capacity requires that the debts must be between the same persons in the same capacity. Mutuality of time
means that the subject debts must be owed contemporaneously with, or prior to, the entry of the liquidation order.
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The mutuality of time requirement is codified:
No set-off or counterclaim shall be allowed in favour of any person where:
(1) the obligation of the insurer to the person would not at the date of the filing of a petition for liquidation entitle
the person to share as a claimant in the assets of the insurer.
13

In Ontario, foreign law is treated as a fact and must be proved. If not proved, or insufficiently proved, the court will

apply the lex fori or law of the forum. 4
14
In my view, the foreign law of Pennsylvania on the construction of the Treaties has not been properly proved insofar
as I have no properly qualified expert evidence on the point. As such, I am applying Ontario law to the construction of the
Treaties. That said, my own interpretation or construction of the Treaties accords with the statements attributed to Mr. Broudy.
It seems to me that under Treaty ARA6557-93 and AR6427-99, set-off is for amounts due under these treaties. That is what the
agreements expressly state. In addition, otherwise, the references to offset, balance, and net balance are not meaningful. There
is no evidence of amounts due to Reliance under these particular agreements. As such, Swiss Re may not offset funds due by
it to Reliance Canada against amounts due to it by Reliance outside of these treaties. Furthermore, the reference to insolvency
in ARA6427-99 does not expand the rights Swiss Re has under that agreement.
15
In contrast, set-off is available under ARA6558-93 and ARA6559-93. There is nothing that limits the set-off rights to
amounts due to Swiss Re under these two treaties. Amounts due under any other contract between Reliance and Swiss Re are
subject to offset. While the origin of one amount must be the contract, that of the offsetting amount need not be.
16
Turning then to the Liquidator's second argument, clearly according to the terms of the Treaties, Swiss Re could set-off
amounts owed to it by Reliance against amounts it owed to Reliance Canada. The latter was not a separate corporation. It was
simply a branch of Reliance. As to the Liquidator's third argument, I agree with Swiss Re's position. Set-off is a defence. If
Swiss Re has a valid right of set-off, it does not owe the money claimed by the Liquidator. The amount payable is reduced as a
result of the operation of the set-off clause not because of any insolvency. In any event, it seems to me that the insolvency clause
is directed at ensuring that the reinsurers pay even if a liquidator has failed to pay all or a portion of a claim. The insolvency
clause contained in the Treaties does not negate the set-off provisions.
17
In conclusion, by the terms of its Treaties with Reliance, Swiss Re may set-off amounts due to Reliance Canada
under treaties ARA6558-93 and ARA6559-93 against amounts due to Swiss Re by Reliance but not with respect to treaties
ARA6557-93 and AR6427-99.
2. Applicability of Section 73 of WURA
18

The next issue to consider is the impact, if any, of section 73 of the WURA on Swiss Re's contractual set-off rights under

treaties ARA6558-93 and ARA6559-93. Once a winding up order has been made, the proceedings are governed by the WURA. 5
19

Section 73 provides:
The law of set-off, as administered by the courts, whether of law or equity, applies to all claims on the estate of a company,
and to all proceedings for the recovery of debts due or accruing due to a company at the commencement of the winding
up of the company, in the same manner and to the same extent as if the business of the company was not being wound
up under this Act.

20
The Liquidator's position is that set-off is regulated by section 73 of the WURA. Only set-off strictly as allowed by
section 73 is permitted and set-off in a liquidation must meet the requirements of that section. If set-off is not preserved by that
section, it is not permitted. In contrast, Swiss Re submits that contractual rights to set-off are distinct and separate from legal
and equitable set-off and are not extinguished but preserved by section 73 of WURA. On the basis that it is preserved, Swiss
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Re agrees with the Liquidator that only set-off strictly as allowed by section 73 is permitted. 6 Swiss Re goes on to state that
the case of Central Guaranty Trust Co. v. Hees International Bancorp Inc. 7 should be read as permitting contractual set-off
regardless of the language of section 73.
21

The policy rationale behind set-off is described by R.M. Goode in Principles of Corporate Insolvency Law 8 :
Set-off is available both outside and within bankruptcy and liquidation. In both cases it provides a speedy remedy to secure
payment but the policy reason for providing the remedy is different. Where both parties are solvent, the remedy of setoff is given primarily to avoid circuity of action. By contrast the provision of insolvency set-off reflects the view that
where parties have been giving credit to each other in reliance on their ability to secure payment by withholding what is
due from them, it would be unjust, on the advent of liquidation, to deprive the solvent party of his security by compelling
him to pay what he owes in full and be left to prove for his own claim. This is the policy justification for what is a clear
exception to the pari passu principle, in that it allows the solvent party to collect payment ahead of other creditors to the
extent of the set-off and thus puts him in a position analogous to that of a secured creditor. Set-off is an essential tool in
the hands of a debtor who has a cross-claim against this creditor and is particularly used in banking transactions and in
mutual dealings in the financial markets.

22 Section 73 of the WURA speaks of "the law of set-off, as administered by the courts, whether of law or equity." The language
of section 73 was introduced in 1882. At common law, the defence of set-off was unavailable hence the need for the "statutes
of set-off" which made such a defence permissible. Equitable set-off evolved through the development of jurisprudence. In the
Supreme Court of Canada decision of Maritime Bank v. Troop, 9 Strong J. described section 73's predecessor and stated that it
required the court to apply "the law of set-off, as administered by courts of law or equity." The term "whether of law or equity"
is descriptive of the courts, not the law of set-off. This is consistent with the French version of this section which states:
La compensation, telle qu'elle s'applique dans les tribunaux judiciaries ou d'équité, est applicable à toutes les reclamations
sur l'actif d'une companie et à toutes les procedures en recouvrement de créances d'une compagnie, échues ou devenues
exigibles à l'ouverture de la liquidation de la compagnie, de la même manière et dans la même mesure que si les affaires
de la compagnie n'étaient pas en cours de liquidation sous l'autorité de al présente loi.
23 Set-off may arise at law or in equity or by contract. 10 Legal set-off requires a liquidated debt and mutual cross obligations.
Equitable set-off permits a claim for a liquidated or unliquidated amount. There is no requirement of mutuality but there must
be a close connection between the cross obligations and manifest injustice. 11 Kelly R. Palmer describes contractual set-off in
The Law of Set-off in Canada. 12
Contractual set-off is, not surprisingly, more a matter of contract law than a separate application of set-off. Consequently,
the normal rules of set-off regarding mutuality, liquid debts and connected debts do not apply: within the bounds of legality
and public policy, parties are free to contract whatever result they wish. Accordingly, agreements to set-off which would,
aside from the agreement, not be granted relief due to the absence of requirements of set-off, will be upheld.
Contracts are not terminated by the mere fact of liquidation 13 and the corporate state and powers of a company in liquidation
continue. Section 19 of the WURA states:
A company, from the time of the making of a winding-up order, shall cease to carry on its business, except in so far as is,
in the opinion of the liquidator, required for the beneficial winding-up thereof, but the corporate state and all the corporate
powers of the company, notwithstanding that it is otherwise provided by the Act, charter or instrument of incorporation of
the company, continue until the affairs of the company are wound up.
Unlike bankruptcy, title to assets does not vest in the liquidator but remains with the entity in liquidation.
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24

Somewhat comparable provisions to section 73 of the WURA are found in the Bankruptcy and Insolvency Act 14 and the

Companies' Creditors Arrangement Act. 15 Section 97(3) of the BIA states:
The law of set-off or compensation applies to all claims made against the estate of the bankrupt and also to all actions
instituted by the trustee for the recovery of debts due to the bankrupt in the same manner and to the same extent as if
the bankrupt were plaintiff or defendant, as the case may be, except in so far as any claim for set-off or compensation is
affected by the provisions of this Act respecting frauds or fraudulent preferences.
The effect of section 97(3) is to permit a party entitled to set-off to be treated in essence as if it were secured such that its debt
is paid before any general distribution to unsecured creditors. 16
25

Similarly, section 18.1 of the CCAA preserves the law of set-off. Section 18.1 of the CCAA states:
The law of set-off applies to all claims made against a debtor company and to all actions instituted by it for the recovery
of debts due to the company in the same manner and to the same extent as if the company were the plaintiff or defendant,
as the case may be.

26 The question all three statutes pose is does the term "the law of set-off" include contractual set-off or is it restricted to legal
and equitable set-off? While a plain reading of these provisions does not make the answer readily apparent, I have concluded
that the term "the law of set-off" includes contractual set-off. Firstly, both parties agree with this interpretation although Mr.
Bates for Swiss Re did make an alternative secondary argument based on Central Guaranty Trust Co. v. Hees International
Bancorp Inc. 17 Secondly, an insolvency statute should not govern the principles associated with legal and equitable set-off
only for them to be circumvented or alternatively eradicated in the case of contractual set-off. Thirdly, had Parliament intended
to exclude contractual set-off from the parameters of the WURA, it would have done so expressly as it did with eligible financial
contracts in section 22(1) of the WURA. Fourthly, the case law and the commentary are consistent with this interpretation. The
case of Brunswick Chrysler Plymouth Ltd., Re 18 dealt with a contractual right of set-off in the context of a bankruptcy. This
case is described in Bankruptcy and Insolvency Law of Canada 19 as follows:
Section 97(3) of the BIA preserves the application of a contractual right of set-off in the context of a bankruptcy where
the debts in respect of which set-off is sought to be applied were incurred prior to the bankruptcy.
The New Brunswick Court of Queen's Bench held that where parties have entered into a contract that authorized the setoff of amounts owing between them, a subsequent bankruptcy of one of the parties does not stay the application of the
set-off provision. The court further held that where the contractual right of set-off was in existence well in advance of
the bankruptcy and where the contractual right of set-off arises in the ordinary course of dealing between parties, the
application of such set-off does not constitute a fraudulent preference within the meaning of s. 97(3) of the BIA. Section
97(3) preserves mutuality (debts owing by the parties to each other) in the case of an assignment in bankruptcy, and it is
immaterial that one of the debts was not actually payable at the date of bankruptcy. However, the court would not authorize
set-off for a deposit paid after a notice of intention (and prior to the bankruptcy), as the debtor was clearly insolvent at the
time and hence this would constitute a preference for the purpose of s. 97(3) of the BIA.
Palmer describes the survival of agreements to set-off in situations of insolvency as follows 20 :
Once an agreement to set-off has been reached, it has a great deal of staying power under Canadian law. Such agreements
will survive the passage into receivership, bankruptcy, and winding up, although the provisions regarding fraudulent
preferences will undoubtedly apply to such agreements.
Implicitly, both this case and Palmer's excerpt from The Law of Set-off treat contractual set-off rights as being subject to the
provisions of section 97(3) of the BIA dealing with fraudulent preferences. It is clear from these passages that contractual set-off
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in bankruptcy is subject to the parameters of section 97(3) of the BIA. The reference to the law of set-off in all three insolvency
statutes should be interpreted in the same manner and not in isolation, one from the other.
27
Lastly, I do not think that Central Guaranty Trust Co. v. Hees International Bancorp Inc. 21 should be interpreted as
divorcing contractual set-off from the ambit of section 73. The ratio of that case was that there was a legal set-off and it was
encompassed by section 73. There is only a very short reference to contractual set-off in the decision and it is unclear whether
the court intended to say that contractual set-off was included in section 73 or not.
28

I have therefore concluded that Swiss Re's contractual set-off rights are preserved by and subject to section 73 of the WURA.

3. Requirements of Section 73
29
The Liquidator argues that as section 73 states that the law of set-off applies to all claims on the estate of a company,
there must be a claim on the estate that is being wound up, namely that of Reliance Canada. There is no such claim and that
ends the inquiry. Secondly, the Liquidator takes the position that there must be liquidated debts due or accruing due at the date
of winding up and there were none here. Lastly, the debts must be mutual. Here, there is no mutuality as there are two distinct
estates. The debt is to Reliance Canada. Swiss Re's claim is against Reliance in liquidation in Pennsylvania, not against the
estate of Reliance Canada. Even if the distinction between the estates is ignored, the winding up broke any mutuality of interest.
30
In response, Swiss Re submits that the Treaties were intended to extend to the Canadian branch of Reliance and the
Liquidator's claim is under the re-insurance Treaties. The word "company" that is used in section 73 must refer to Reliance which
was the corporate entity. The term "due or accruing due" refers to debt representing an existing obligation that is payable in the
future. Swiss Re relies on P. Lyall & Sons Construction Co. v. Baker 22 and Stelco Inc., Re 23 in support of this interpretation.
Furthermore, there is no requirement that the debt be liquidated under section 73 unless the law otherwise so provides. So, for
instance, if a party relies on legal set-off, a liquidated debt is a requirement. Such a requirement is not present for equitable
set-off or contractual set-off. Lastly, absent unambiguous statutory language, there should be no interference with Swiss Re's
contractual rights which addressed principles of allocation of risk and indemnification.
31
With contractual set-off, as noted by Palmer, the requirements of a contract must be established. There is no issue that
the subject Treaties were valid contracts. For these contracts to be enforceable under the WURA, they must in turn meet the
requirements of section 73.
32
Section 73 requires that there be a proceeding for the recovery of debts due or accruing due to a company at the
commencement of the winding up of the company. Clearly there is a proceeding brought by the Liquidator for the recovery of
a debt. As a result of section 5 of the WURA, the application of the Act commences upon the time of service of the notice of
presentation of the petition for winding up. Here, that date was December 3, 2001. Leaving aside the definition of a company,
a key issue to determine is whether the debt of Swiss Re to Reliance Canada was due or accruing due as of December 3, 2001.
According to the Liquidator, there were no such debts as described by section 73 as the claim of the Reliance Canada estate
against Swiss Re was only a contingent possibility that later ripened into a debt once the obligation of Swiss Re to pay was
crystallized under the re-insurance contracts. According to Swiss Re, debts which are accruing, that is existing and payable in
the future, are contemplated by section 73 and therefore it meets the requirements of that provision.
33
What is the meaning of debts due or accruing due? In P. Lyall & Sons Construction Co. v. Baker, 24 the Ontario Court
of Appeal stated,
It remains to consider whether the present record establishes a debt accruing due prior to the winding-up order. What then is
debt accruing due? That question was considered by our Court of Appeal in the case of Mail Printing Company v. Clarkson
(1898), 25 O.A.R. 1 and I refer particularly to the judgment of Moss, J.A. at p. 8:
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A debt is defined to be a sum of money which is certainly, and at all events, payable without regard to the fact whether
it be payable now or at a future time. And an accruing debt is a debt not yet actually payable, but a debt which is
represented by an existing obligation; per Lindley, L.J. in Webb v. Stinton (1883), 11 Q.B.D. at p.527.
This definition includes such a claim as one arising on a progress certificate under a building contract with time of
payment deferred, or a call on shares in a company made payable at a future date: Pickering v. Ilfracombe R.W. Co.
(1868), L.R. 3 C.P. 235; but not a claim in respect of a debt payable on a contingency.
In The Law of Set-off in Canada, 25 Palmer states,
As in bankruptcy, contingent liabilities can result in claims which may not be due until after the commencement of the
liquidation. Accordingly, while a potential liability exists, a debt will not arise until the contingency is satisfied and setoff in such a case will not be available.
34 The Liquidator argues that the debt owed to Reliance Canada is contingent in two respects. Firstly, the obligation of Swiss
Re to pay only ripened into a debt when it was triggered under the terms of the Treaties and secondly, the stay of proceedings
found in section 21 of the WURA and incorporated into Farley J.'s order rendered the enforcement of the contract contingent on
leave of the court. Swiss Re argues that the reinsurer's obligation to indemnify arose as soon as the cedant suffered a loss.
35
The evidence filed by the Liquidator is uncontested. It states that the amounts claimed by the Liquidator all became
due under the Treaties only after the Superintendent took control of the assets of Reliance Canada and after the subsequent
commencement of the winding up of Reliance Canada. This unchallenged evidence establishes that the debt of Swiss Re to
Reliance Canada was not due at the commencement of the winding up of the company. As to whether the debt was accruing due,
Swiss Re simply relies on the wording of the Treaties themselves. In my view, the evidence is insufficient to establish that the
debt to Reliance Canada was accruing due as of December 3, 2001, the date of the winding up application. The Treaties describe
a potential liability but there was no existing obligation that could be properly characterized as a debt accruing due. In Stelco
Inc., Re, 26 which involved a CCAA application, Farley J. gave the term "obligations due or accruing due" an expanded meaning
in light of the typical objectives of a CCAA proceeding. He noted that the term "obligations" is much broader than the term
"debt" and the words "due and accruing due" have different legal meanings in different contexts be it the major restructuring
thrust of the CCAA or the predominant liquidation thrust of the WURA. In Enterprise Capital Management Inc. v. Semi-Tech
Corp., 27 Ground J. took a narrower view of the meaning of obligations accruing due:
To include every debt payable at some future date in "accruing due" for the purposes of insolvency tests would render
numerous corporations, with long term debt due over a period of years in the future and anticipated to be paid out of future
income, "insolvent" for purposes of the BIA and therefore the CCAA.
His interpretation of obligations due and accruing due was followed in Oblats de Marie Immaculee du Manitoba, Re. 28 Leaving
aside the appropriate test to be used under the CCAA, it seems to me that Ground J.'s analysis of "obligations accruing due"
under the CCAA should be applied to the term "debts accruing due" under the WURA, a statute with a liquidation history
and focus. This narrower interpretation causes me to conclude that Swiss Re has failed to establish that there were any debts
accruing due to Reliance Canada at the commencement of the winding up of the company. In light of this determination, there
is no need for me to address all of the other arguments advanced by the parties.
36

Conclusion

37
Swiss Re is obliged to pay to the Liquidator the sums due and owing as set forth in Schedule A with the exception of
the Laidlaw claim. In that regard, the claim amount is fixed at $650,000. Swiss Re is to pay the Liquidator accordingly. If the
parties are unable to resolve the issue of the differential, counsel are to re-attend before me at a 9:30 appointment to address a
procedure to deal with any dispute remaining with respect to any additional amount owing on that claim.
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If they are unable to agree, the parties are to make written submissions on costs.
Motion granted.
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In the matter of the bankruptcy of : Industries Cover Inc., Debtor-Respondent, v.
Pricewaterhousecoopers Inc., Trustee, and Guardian Industries Canada Corp.,
an Ontario Corporation and Guardian Industries Corp., a Delaware Corporation,
Respondents, and Gestion J&N Boudreault inc., Petitioner, and Office of the
superintendent of bankruptcy Canada, Mis en cause, and Michael Morrison and
Richard Zoulek, Directors-Petitioners, and Jeld-Wen du Canada ltée, Intervenor
Michel A. Pinsonnault, J.C.S.
Heard: October 21-24, 2014; November 10-11, 2014; December 12, 2014
Judgment: January 13, 2015
Docket: C.S. Qué. Montréal 500-11-047250-143
Counsel: Mtre William Noonan, Mtre Suzanne Gagné, Mtre Mihnea Bantoiu For the Petitioner
Mtre Bertrand Giroux For the Trustee
Mtre Yves Robillard, Mtre Stephan H. Trihey For the Respondents
Mtre Mason Poplaw For the Directors/Petitioners Mr. Michael Morrison and Mr. Richard Zoulek
Mtre Gordon Levine, Mtre Catlin Cszymberski, Mtre Jeremy Cutler For the Bank of Nova Scotia
Mtre Mark Bantey, Mtre Steven Nguyen For Jeld-Wen du Canada Ltée
Subject: Insolvency
MOTION to annul bankruptcy of debtor.
Michel A. Pinsonnault, J.C.S.:
1 The Court is seized with a Motion to Annul the Bankruptcy of Industries Cover Inc. ("Cover") presented by the Petitioner,
Gestion J&N Boudreault Inc. ("Gestion"), a Motion for Review and Directions presented by two of the directors of Cover, Mr.
Michael Morrison ("Morrison") and Mr. Richard Zoulek ("Zoulek") and a Motion of Gestion for the issuance of an order of
confidentiality that is contested by Jeld-Wen du Canada Ltée ("Jeld-Wen"), who filed an intervention.
2 On Monday August 25, 2014, pursuant to a resolution passed on Friday August 22, 2014 by a majority of its directors, Cover
filed a voluntary assignment in bankruptcy with PricewaterhouseCoopers Inc. acting as trustee in bankruptcy (the "Trustee"). On
the same day, the bankruptcy was immediately stayed temporarily until August 28, 2014 by order of Mr. Justice Jean Lemelin.
3
The present Motion to Annul the Bankruptcy of Cover (the "Motion to Annul") was presented on August 28, 2014 by
Gestion before Mr. Justice Brian Riordan, who granted Gestion's request for a Safeguard Order and ordered the stay of the
bankruptcy proceedings until final judgment on the present Motion to Annul 1 (the "Stay Order").
4
The Trustee had also filed a Motion for Directions in which it sought an order to take possession of the assets of Cover
and be allowed to exercise conservatory measures during the present proceedings. In its Stay Order, Justice Riordan did not
authorize the Trustee to take possession of Cover's assets, even on a conservatory basis. In fact, until now the Trustee was never
vested in the property of Cover.
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5

Justice Riordan also ordered Cover, its directors and officers not to conduct any affairs outside the normal course of business.

6 Other than conducting a somewhat distant monitoring of Cover's business with Raymond Chabot Inc., an observer appointed
by Justice Riordan, the Trustee has not been further involved in its capacity of Trustee to the bankruptcy of Cover, who attempts
to continue to conduct its affairs in the normal course of business despite the present circumstances.
7
Morrison and Zoulek also filed a Motion seeking directions from the Court with respect to their function as directors of
Cover during the present proceedings.
THE PARTIES
8
Cover is a Quebec corporation who specializes in the manufacturing of glass products, mainly (but not exclusively)
insulated glass units ("IGUs") that it sells to manufacturers of windows (industrial, commercial and residential).
9
10

Cover operates in different plants in Quebec and New Brunswick with some 300 employees.
Cover has two shareholders:
• Guardian Industries Canada Corp., an Ontario corporation, ("Guardian Canada") holds 75% of Cover's shares;
• Gestion owns the remaining 25%.

11 Guardian Canada is a wholly-owned subsidiary of Guardian Industries Corp., a Delaware corporation ("Guardian") with
its head office in Auburn Hills, Michigan. Guardian is a worldwide glass manufacturer who supplies glass products to Cover,
its principal raw material for its operations.
12 Cover's board of directors (the "Board") is composed of three members, two designated by Guardian Canada and one by
Gestion. On August 22, 2014, the three members of the Board were Morrison and Zoulek, both employees of Guardian and Mr.
James Boudreault ("Boudreault"), the principal shareholder of Gestion, a Quebec corporation.
13
Since its creation in 1990, the operations of Cover have always been conducted, inter alia, by Boudreault, its president
and his son, Mr. Terence Boudreault ("Terence"), who acts presently as its vice-president finance.
14 Guardian and Guardian Canada are not involved in the daily operations of Cover other than supplying the glass products
required by Cover to manufacture, among other things, the IGUs.
15 Jeld-Wen is a manufacturer of doors and windows who purchased IGUs from Cover and alleges that it was sold defective
products. In July 2012, Jeld-Wen instituted a $4,621,900 lawsuit against Cover in product liability. The case is still pending and
is actively contested by Cover. No trial date has yet been set.
16

Cover was constituted in 1990 as a result of a merger of corporations in which Boudreault had a personal interest.

17 The Court understands that over the years, Boudreault had developed a close relationship with the Late William Davidson
("Davidson"), president, chairman and CEO of Guardian. That relationship was such that around 1990, Guardian, through
Guardian Canada, accepted to become a 50% shareholder of Cover.
18 Their excellent relationship lasted beyond Mr. Davidson's passing away in 2009 until Koch Industries became the majority
shareholder of Guardian in or about December 2013.
19 According to Gestion's lawyers, that is when the "tide changed" for Boudreault and for Cover, its employees and clients
who all became the collateral victims of Guardian and Guardian Canada's abusive, if not illegal use of the provisions of the
Bankruptcy and insolvency Act (the "BIA") in order to extricate Guardian of certain financial obligations contracted in favour
of Gestion since 1995 through four successive shareholders' agreements.
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-The Assignment in Bankruptcy Resolution of August 22, 2014
20 In support of its Motion to Annul, Gestion essentially alleges that the resolution to have Cover file a voluntary assignment
in bankruptcy was passed by Morrison and Zoulek, two of the three directors present at a special meeting of the board of directors
(the "Board"), held on August 22, 2014 (the "Assignment in Bankruptcy Resolution"). It not only came as a total surprise and
without any prior warning to Boudreault, the third director who voted against such a drastic and unwarranted resolution, but it
was as well passed in flagrant violation of the provisions of the existing Shareholders' Agreement that prevented the Board to
proceed to Cover's liquidation without the approval of Gestion, acting through Boudreault, its designated director.
21 Moreover, at the special meeting of the Board, Boudreault realized that the main reason given to justify the bankruptcy of
Cover was the recent "catastrophic" discovery by Guardian and Guardian Canada in July 2014 of an "unusual and alarming"
rate of returned defective residential IGUs manufactured in 2011 (the "2011 Production").
22 Directors Morrison and Zoulek based their decision to adopt the Assignment in Bankruptcy Resolution on a report from
MNP LLP ("MNP") entitled "Cover Industries Inc. - Defect Liability - Financial Impact Assessment", dated August 21, 2014
(R-6), addressed to M tre Michel La Roche ("La Roche"), one of the attorneys for Guardian and Guardian Canada, who had
ordered the same on August 12, 2014 (the "MNP Report").
23 MNP came to the conclusion that Cover was insolvent as its entire 2011 Production of 679 392 IGUs had to be replaced
during the 15-year warranty granted by Cover to its customers, ending in 2026, at an estimated cost of some $42M. With such
a contingent liability with a $37M value as at August 2014, Cover was clearly insolvent with only some $13.76M in assets.
The fact that Cover was honouring its obligations and liabilities as they became due at the time without any pressure exercised
by its creditors was irrelevant to MNP. If Cover had to replace its entire 2011 Production on a single day, namely on August
22 nd , 2014, it just did not have the financial resources to do it.
24
Therefore, Cover was insolvent on that day. Under such circumstances, Cover had to file for a voluntary assignment in
bankruptcy, hence the resolution voted by Morrison and Zoulek.
25
One of the problems raised by Gestion with such a conclusion is that the people that were actually operating Cover on a
daily basis, and more particularly Boudreault and Terence, had never seen nor read the MNP Report before the special meeting
of the Board on August 22 nd , 2014. They had no prior knowledge of the preparations (obtaining the MNP Report, retaining the
services of a trustee in bankruptcy, etc.) made by Guardian and Guardian Canada to put Cover in bankruptcy. Boudreault and
Terence were taken completely by surprise and disputed the findings and conclusions of the MNP Report, Boudreault sought an
adjournment of the meeting to be able to understand better this unexpected turn of events and to have the opportunity to submit
the MNP Report to Ernst & Young, the auditors of Cover for their review and comments. Boudreault's request was declined by
his two colleagues who attended at the offices of the Trustee immediately after the meeting that ended abruptly.
26 On that Friday afternoon, August 22, 2014, Morrison attended the offices of the Trustee with Zoulek or another colleague
who was present at the special meeting of the Board, Mr. Thomas Pastore ("Pastore") also of Guardian in order to sign the
documentation required for Cover's voluntary assignment in bankruptcy.
27
On Monday August 25, 2014, the Trustee filed Cover's voluntary assignment in bankruptcy while Boudreault's lawyers
successfully obtained the temporary stay of the bankruptcy proceedings. Gestion subsequently filed the present Motion to Annul
Cover's bankruptcy on the grounds that Cover was not insolvent on August 22 and 25, 2014 and that Guardian and Guardian
Canada had abused the process of bankruptcy in order to avoid an $18 million financial obligation of Guardian in favour of
Gestion stemming from a Shareholders' Agreement binding the parties.
28
As to the problems related to the 2011 Production, Boudreault and his son Terence stated that Cover was aware of the
problem (as well as Guardian and Guardian Canada); that they took steps to correct the same as soon as possible in late 2011
and by 2012 the problem had been corrected. Most important of all, Cover is not only solvent but the company has always
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offered an after-sale service and honoured the warranty granted on its products. As far as they are concerned, Cover was and
still is in a position to continue to do so as valid claims are made and honoured.
29
Of course, if by a certain fiction, one expects Cover to replace in one day (August 22 or 25, 2014) the entire 2011
Production involving some 679 392 IGUs (that do not all need to be replaced) at an estimated cost of $42M, it would not be
able to do so. In Gestion's view, the 100% replacement scenario is an unrealistic and grossly exaggerated hypothesis.
30

Guardian and Guardian Canada (collectively referred from time to time as the "Guardian Group") are vigorously contesting

Gestion's Motion and maintain that Cover was indeed insolvent on August 25 th , 2014 and that the bankruptcy proceedings
are not only necessary but also in the interest of Cover's creditors and customers who have defective products. The bankruptcy
proceedings will prevent Gestion from becoming an unsecured creditor of Cover for $18 million and thus prevent Gestion
from "competing" with the other creditors regarding any dividend that may eventually be paid by the Trustee. Their use of the
provisions of the BIA is totally legitimate and guided by their genuine concerns for the customers of Cover.
31 The Court notes that the Guardian Group's reasons or justifications to provoke Cover's voluntary assignment in bankruptcy
evolved between the August 22, 2014 special meeting of the Board and the hearing of the present Motion to Annul.
32
In their written contestation, Guardian and Guardian Canada alleged that Cover's assignment in bankruptcy was
justified by multiple factors including, without limitation, the difficult and increased competitive glass industry market, Cover's
steady declining financial performance, the pending multi-million dollar product liability lawsuits instituted against Cover,
the drastic increase of its returns and allowances caused by the defective production of its 2011 insulated glass units, which
Boudreault concealed from Respondents, resulting in replacement costs in excess of $3,500,000 since 2012 and liability
exposure conservatively estimated at approximately $36,000,000 as well as Gestion Boudreault's $18,000,000 redemption right
coming to fruition under the Amended Restated Shareholders Agreement (R-3) 2 .
33
Not all these subjects were raised or discussed by Morrison and Zoulek at the August 22, 2014 special Board meeting
to justify the adoption of the Assignment in Bankruptcy Resolution.
34
Be that as it may, the Court also understands that besides the important expenses related to the defects stemming from
the 2011 Production and anticipated to be incurred by Cover over the next 11-12 years based on a 15-year warranty period
ending in 2026 and the potential liability stemming from two product liability lawsuits, Guardian also claimed that it had lost
all confidence in Boudreault as a shareholder and as manager of Cover's operations, in that the latter failed to disclose in a
timely manner the "true" problems relating to the 2011 Production and Cover's replacement program of the defective units.
The Guardian Group alleges that it only became aware in July 2014 of the importance of the problems related to the 2011
Production. Boudreault contested such an assertion, adding that Guardian and Guardian Canada had constant and full disclosure
of Cover's financial and production situation and were fully aware of the higher than usual rate of returns linked to the 2011
Production, and well before August 2014. Cover had diligently corrected the situation and the subsequent productions did not
have the same problems. Cover had to stand by its warranty with respect to its 2011 Production, but it certainly did not have
to replace each and every unit, defective or not.
35

During the hearing, the Guardian Group's position evolved even further. In addition to the problems related to the 2011

Production raised at the August 22 nd Board meeting, the Guardian Group now contended that each and every IGU that Cover
manufactured until now was not only defective at 100% but did not have the necessary certification and, as such, the entire
production had to be replaced, including the 2012, 2013 and 2014 productions.
36 Moreover, the directors designated by Guardian intervened expressing the view that it was their duty as directors of Cover
to notify as quickly as possible the many users of Cover's products of the alleged generalised defects and lack of certification
issues. A Canada wide advertising in newspapers was seriously being considered by them.
37

Anyone intent on destroying a company and its goodwill could not think of a better solution.
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38
In the present context of the bankruptcy of Cover, the directors' true intent to notify all purchasers or users of Cover
products that the entire 2011 production is defective and that their products are not duly certified by a competent authority is
seriously questionable. Was it motivated by their desire to have Cover provide them all with replacement products even if it was
not necessary? Casting a serious doubt in Cover's brand name and the quality of its products could only create an instantaneous
and insurmountable liability that would undoubtedly provoke the immediate demise of the company. Again, under the present
circumstances, what would have been the benefit of such an announcement for Cover's customers and users of its products?
None whatsoever in a scenario where those highly concerned directors had absolutely no intention to see Cover make good on
its warranty program. In all appearances, the whole idea was guided by the Guardian Group's goal to ensure that Cover will
close permanently once and for all.
39
The message conveyed by the Guardian Group, their designated directors and their lawyers was that Gestion's Motion
to Annul the bankruptcy of Cover is an exercise in pure futility if such a pan-Canadian announcement is made, if and when
Cover's bankruptcy is annulled.
THE QUESTIONS AT ISSUE
40

The principal questions that the Court must answer are the following ones:
• Was Cover an "insolvent person" on August 25, 2014, within the meaning of the BIA, when it filed for a voluntary
assignment in bankruptcy?
• Did Guardian and Guardian Canada abuse the process of bankruptcy for illegitimate motives to the extent that it
warrants that the Court's exercises its discretion and annul Cover's bankruptcy?

41
Depending on the answer to those two questions, the Court will also have to deal with the Motion for Review and
Directions of the two directors, Morrison and Zoulek, in which they seek the following:
CONFIRM that, until a final decision is rendered in respect to the Motion to Annul the Bankruptcy of Cover, the Directors
of Cover Industries Inc., including the Directors/Petitioners, are entitled to exercise all their functions and powers in
accordance with the law;
ORDERJames Boudreault and Terence Boudreault to provide the Directors/Petitioners with all the information and
documents requested in the letter that was sent to them by the Directors/Petitioners on October 9th, 2014;
ORDER Cover, its officers, employees and representatives to fully collaborate with the Directors/Petitioners in the context
of the exercise of their functions as directors of Cover Industries Inc., namely with regard to the issues raised by the Sale
of non-certified IGU;
42
Given the fact that the Tribunal has already decided that the Stay Order, made by Justice Riordan on August 28, 2014,
was to remain in full force and effect until judgment on the present Motion to Annul, the aforementioned conclusions are likely
to become somewhat moot.
43
However, during his pleadings, the lawyer for the directors Morrison and Zoulek indicated that if Cover's bankruptcy
was annulled or not, his clients would want to know what powers they would be able to exercise in their capacity as directors of
Cover. Their lawyer emphasized in particular their alleged duty as directors to notify the public as soon as possible, inter alia,
of the non-certification and of the generalised defects of the 2011 Production and subsequent ones for their immediate and full
replacement. The Court shall deal with that issue later on in this judgment.
44
Finally, the Court will have to rule on Gestion's request that an order of confidentiality be made regarding certain
testimonial evidence adduced in closed session (huis-clos) and certain exhibits that should remain sealed and unavailable to the
public as they are presently. Jeld-Wen is contesting that Motion.
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THE FACTS
45 Boudreault acquired his first company manufacturing IGUs in the early 1980s. Over the next years, he teamed up with Mr.
Pierre Tardif ("Tardif") on an equal basis and they acquired other IGUs businesses. In 1989, his companies formed the largest
Canadian client base of Guardian, who supplied them with glass products, their main raw material. In 1989, Boudreault decided
to approach Davidson, then president of Guardian. Boudreault wanted to negotiate with Guardian a more favourable supply
arrangement and ideally, enter into a joint venture with Guardian in Canada.
46
The two businessmen met in May 1989 and Davidson proposed to acquire 50% of the shares of the company that
will become Cover in 1990, after the merger of Boudreault's companies. Soon after, Guardian would own 50% of the shares,
Boudreault 25% and Boudreault's then partner, Tardif 25%.
47
In 1995, Tardif wanted to withdraw and sell his shares in Cover. Davidson decided to acquire Tardif's shares. That gave
Guardian a majority position in Cover with 75% of its issued shares. Boudreault was uneasy about it, as the equilibrium (50/50)
would be broken. Davidson reassured him. Boudreault should not worry; he would continue to manage and operate Cover. The
idea of entering into a Shareholders' Agreement was Davidson's idea, according to Boudreault. The latter explained that one
of the main purposes for such an agreement was to protect Boudreault, who was to become a minority shareholder and induce
him as well to continue operating Cover for their mutual benefit.
48

Boudreault's protection came in the form of an option to have Cover redeem his (Gestion's) shares during a three-month

window period in 2000, five years later from September 1 st , 2000 to November 30, 2000 (the "Option"). Boudreault reiterated
that the Option was not only designed to protect him, but as well was to be an inducement to remain and continue operating
Cover for the following five years. The Option also gave Guardian the possibility to acquire Boudreault's shares in Cover
(through Gestion) during the same three-month period window by having Cover redeem the same upon Guardian's instructions.
Guardian could then achieve full ownership of Cover. The parties also agreed on a mechanism to establish the purchase price
with a minimum and on Guardian providing the Guardian Guarantee, as mentioned and defined hereinafter.
49
The Shareholder Agreement was entered into in 1995 and was amended and restated three more times in 2000, 2004
and 2010.
50

Given the nature of the arguments made by Gestion in support of its Motion to Annul and given that according to

Gestion, the Assignment in Bankruptcy Resolution of August 22 nd , 2014 was prompted mainly, if not solely, by Guardian's
determination to avoid any personal financial exposure stemming from the obligations it contracted with Cover and Guardian
Canada in favour of Gestion via the Shareholders' Agreement, it is necessary to examine the evolution of certain relevant
provisions of the four Shareholders' Agreements signed over the years.
51 As certain of the provisions and obligations contracted by Cover and Guardian as a principal debtor in favour of Gestion
in these Shareholders' Agreements play a key and determining factor in the decision to put Cover in bankruptcy on August
22, 2014, according to Gestion, it is also necessary to identify these provisions and obligations and their evolution in time, as
the case may be.
-The Shareholders' Agreements
52 On September 1 st , 1995, Guardian Canada became the majority shareholder of Cover (75%) and from the onset, Gestion,
Guardian and Guardian Canada entered into a Shareholders' Agreement (R-4.2) (the "1995 Shareholders' Agreement") that was
subsequently amended and restated on September 1 st , 2000 (R-4.1) (the "2000 Shareholders' Agreement"), on February 29,
2004 (R-4) (the "2004 Shareholders' Agreement") and on March 16, 2010 (R-3) (the "2010 Shareholders' Agreement").
53
All Shareholders' Agreements stipulate, inter alia, that the Board of directors will be composed of three directors.
Boudreault is not only one of the three directors but was also given the responsibility to essentially continue to manage the
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daily operations of Cover with however, the obligation for the latter to purchase all its glass products, its principal raw material,
from Guardian.
54 Section 4 of the 1995 Shareholders' Agreement (R-4.2) entitled "Options to Cause Redemption of Shares" created options
in favour of Guardian (not Guardian Canada) and Gestion for Cover to redeem all the shares held by Gestion subject to the
following terms and conditions:
4.1 Each of Guardian and Gestion Boudreault will have the option, exercisable by written notice to the other and
the Company between September 1, 2000 and November 30, 2000, to cause the Company to redeem the GB Stock
[Gestion's shares in Cover]. The purchase will be at the price computed in accordance with Section 6.1, with settlement
to take place in accordance with Section 5.
4.2 Option Upon Death. Disability or Dismissal. Gestion Boudreault will have the option to cause the Company to redeem
the GB Stock upon: (i) the death of James Boudreault, (ii) the permanent disability (as defined below) of James Boudreault,
or (iii) the termination of James Boudreault's employment with Cover by Cover for any reason, with or without cause,
exercisable by written notice to Guardian and the Company within ninety (90) days. In this Agreement, disability means
Mr. Boudreault's inability to perform substantially all of his responsibilities as an employee for a period of 120 days due to
illness or injury. The purchase will be at the price computed in accordance with Section 6.2 with settlement to take place
in accordance with Section 5.
[...]
5.4 Redemptions Under Section 4. When GB Stock is being redeemed under Section 4, the settlement will take place by
February 15, 2001, if Section 4.1 applies and within 60 days after receiving a written notice in the case of Section 4.2,
and the Company will pay for the GB Stock by certified or cashier's check, or by wire transfer, at the settlement date.
[Emphasis added]
55
In Section 6, entitled "Price", the parties stipulated as follows the formula to be used and the price to be paid to Gestion
for its shares in case of the exercise of the Option by either Gestion or Guardian:
6. Price.
Price Under Section 4. 1. The price for the GB Stock upon exercise of the option described in Section 4.1 will be the
greater of:
(a) an amount equal to (i)(x) six times the average of the Company's consolidated earnings before interest and taxes
(computed in accordance with Canadian generally accepted accounting principles) for the years 1999 and 2000, minus (y)
the total consolidated borrowings of the Company as of December 31, 2000 multiplied by (ii)(x) the number of shares of
GB Stock, divided by (y) the number of outstanding shares of common stock of the Company; or
(b) an amount equal to:
(i) $5,250,000.00, plus
(ii) the excess, if any, of $1,575,000.00 over the aggregate amount of dividends paid by the Company to Gestion Boudreault
with respect to the period beginning January 1, 1996, and ending December 31, 2000.
6.2 Price for Purchases Under Section 3 and Redemptions Under Section 4.2. The purchase price of GB Stock under Section
3 and the redemption price of GB Stock upon exercise of the option described in Section 4.2 will be an amount equal to:
(i) $5,250,000, plus
(ii) the excess, if any, of:
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(x) $1,575, 000 multiplied by an amount equal to (I) the number of months that have elapsed between January 1, 1996,
and the date of settlement of the purchase, divided by (II) 60, over
(y) the aggregate amount of dividends paid by the Company to Gestion Boudreault with respect to the period beginning
on January 1, 1996, and ending on the earlier of the settlement date or December 31, 2000. [Emphasis added]
56

For the purposes hereof, the Option that is of interest here is the one created in section 4.1.

57

The 1995 Shareholders' Agreement also provided for its termination upon the dissolution or the bankruptcy of Cover :
10. Termination.
This Agreement will terminate upon the earliest to occur of: (a) dissolution or bankruptcy of the Company or (b) the
date on which one person or entity owns all of the Company's common shares. [Emphasis added]

58 Finally, at the end of the 1995 Shareholders' Agreement, Guardian agreed to be bound as a principal debtor, specifying "not
merely as surety" and guaranteed the performance by Guardian Canada of all its obligations under that Agreement as follows:
12. Guarantee by Guardian. Guardian, hereby waiving the benefit of division and discussion, agreeing to be bound as
principal debtor and not merely as surety, guarantees the performance by Guardian Canada of all of Guardian Canada's
obligations under this Agreement.
[the "Guardian Guarantee"]
59
Although it is not specifically stated in the said Agreement, the Guardian Guarantee was necessarily for the benefit of
Gestion.
60
In the 2000 Shareholders' Agreement, the clauses that are of particular interest in this matter remained essentially the
same, except that the Option could then be exercised by either Guardian or Gestion between September 1, 2005 and November
30, 2005 at a minimum price for Gestion's shares increased from $5,250,000 to $8,000,000 (Section 6.1 (b)(i)).
61 Moreover, in the 2000 Shareholders' Agreement, Guardian Guarantee is broadened to include as well Cover's obligations
under it:
12. Guarantee by Guardian. Guardian, hereby waiving the benefit of division and discussion, agreeing to be bound as
principal debtor and not merely as surety, guarantees the performance by Guardian Canada and the Company of all of
Guardian Canada's and the Company's obligations under this Agreement.
[Emphasis added]
62
In the 2004 Shareholders' Agreement, the parties agreed that henceforth Gestion would, to all intents and purposes, also
enjoy a right of veto should the Board wish to "liquidate" Cover:
1.1 [ . . . ] The Company will not, without the approval of Gestion Boudreault: (i) amend its articles or bylaws (other
than ministerial or technical changes that do not affect any substantial rights of any shareholder); or (ii) sell assets which
are responsible, in the aggregate, for 40 percent of the sales of the Company; or (iii) sell the shares of a subsidiary or a
subsubsidiary; or (iv) amalgamate or merge with another company; or (v) liquidate the Company."
[Emphasis added]
63 Incidentally, Gestion raised in the present proceedings that the Assignment in Bankruptcy Resolution was illegally adopted
in violation of that specific clause as Boudreault's objection and negative vote was disregarded by Morrison and Zoulek.
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64
Guardian's lawyers responded that bankruptcy did not fall within the ambit of the expression "liquidate" contemplated
in the said Section 1.1.
65
The right of veto conferred upon Gestion in case of the Board deciding on the liquidation of Cover, pursuant to Section
1.1 of the 2004 Shareholders' Agreement, did not exist in the two previous Shareholders' Agreements.
66
Furthermore, in 2004, the three-month window Option to redeem Gestion's shares in Cover was moved to September 1,
2010 and the minimum purchase price was increased again to $9,000,000 from $8,000,000 in the previous Agreement (Section
6.1 (a)(2)(i)).
67
In 2010, the last Shareholders' Agreement which is the current one, was entered into and the parties agreed to amend
it in order to reflect another change in the three-month window to exercise the Option, starting on September 1, 2014 and the
minimum price was once again increased substantially from $9,000,000 to $18,000,000 (Section 6.1 (a)(2)).
68

The Guardian Guarantee and all other relevant clauses remained unchanged in the 2010 Shareholders' Agreement.

69
As September 2000 was getting closer, Davidson approached Boudreault and asked him not to exercise his Option. He
wanted Boudreault to remain with and continue operating Cover for another five years until 2005; hence, the 2000 Shareholders'
Agreement was signed. The minimum purchase price was increased as previously indicated.
70

The same situation occurred in February 2004 and caused the 2004 Shareholders' Agreement to be executed. The new

three-month window period was set to start on September 1 st , 2010. Boudreault continued to operate Cover.
71

Unfortunately, Davidson passed away in 2009.

72
In 2010, the then management of Guardian, represented by Morrison, asked Boudreault once again not to exercise
the Option and proposed that the 2010 Shareholders' Agreement be signed with a minimum purchase price of $18M, also
negotiated by Morrison. The latest Option could be exercised by either Guardian or Boudreault between September 1 st , 2014
and November 30 th , 2014.
73
In the spring of 2013, Morrison came to Montreal to meet with Boudreault. Morrison was accompanied by Mr. Scott
Thompson, also of Guardian. Boudreault testified that Morrison asked him not to exercise the Option in September 2014 and
stay with Cover for an additional two-year period until the end of 2016.
74
Morrison also proposed that Guardian, through Guardian Canada, would buy 14% of Gestion's 25% shareholding in
Cover for some $10M based on the $18M minimum purchase price agreed upon in the 2010 Shareholders' Agreement. The
Option would be amended to be exercised in 2016 at a minimum purchase price of some $8M, again based on the existing
minimum purchase price of $18M.
75
Boudreault agreed and Guardian prepared the necessary documentation with the intention to make the $10M purchase
transaction before the end of the year 2013.
76
Guardian's following internal memo, dated October 31, 2013 (R-20), communicated to Boudreault the outline of the
agreed transaction:
A. Overview
Guardian Industries Corp. Confidential
October 31, 2013
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Guardian Industries Canada Corp (« GICC ») is a wholly-owned subsidiary of Guardian Industries Corp. (« Guardian »), a
Delaware corporation. GICC owns 100% of the Class A Shares (750,000 shares, all issued and outstanding) of Industries
Cover ("Cover"), a Quebec corporation. Gestion J&N Boudreault Inc. (« Boudreault Inc. ») a Quebec corporation owns
100% of the Class B Shares (250,000 shares, all issued and outstanding)
B. Proposed Transaction
Guardian would purchase 14% of additional equity in Cover to prepare for a potential amalgamation of GICC and Cover
in the future which would result in a new entity (« Amalco »). By amalgamating GICC and Cover, Amalco could utilize
the existing Net Operating Loss (NOL) asset held by GICC today against Cover profits. The potential amalgamation will
not occur in fiscal year 2013, and will be under review again in 2014.
As Guardian is obligated to purchase the remaining equity held by Boudreault Inc at the end of James Boudreault's
employment contract, Guardian has decided to break up that purchase and to purchase 14% prior to the
amalgamation.
C. Transaction Summary
•GICC to acquire an additional 14% (140,000 shares) equity in Industries Cover
•Purchase price of shares calculated at $10,080,000 CAD
•Share purchase to take place on or prior to December 31, 2013
•Note: Employment contract to follow
[Emphasis added]
77
By email dated December 9, 2013 (R-20), Mr. A.J. Berres ("Berres") of Guardian's Corporate Development, sent to
Boudreault and Terence drafts of an Amendment to the 2010 Shareholders' Agreement (the "Amendment") and a Share Purchase
Agreement.
Hi Guys ajberres@guardian.com
9 décembre 2013 11:38
Terence Boudreault; James Boudreault
mmorrison@guardian.com
Contracts & Share Purchase
Cover - Amendment to Shareholders Agreement - December 5.docx; Cover - Stock Purchase Agreement - December 5
2013 Draft.doc; Third Amendment - Boudreault.docx
Attached are the contract drafts. Please review and let us know when you would like to discuss this week.
These items that are required to close are still outstanding:
*These items are needed by Dec 20th at the latest so please let me know if you have issue obtaining any of them
1. Original minute book
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2. original share certificates
3.wire instructions
4. J&N Boudreault Resolution (we have asked our counsel in Canada to prepare this on your behalf to save you time)
Assuming everything is agreed upon and in place by December 20th, we will be ready to fund. Please let me know if there
is any condition or situation that would require funding prior to December 31st.
Thank you,
78

The draft Amendment attached to Berres' email confirmed that the Option could be exercised during a three-month

window commencing on September 1 st , 2016. If Gestion exercises the Option, its shares will be purchased by either Cover
or Guardian Canada, at the latter's discretion.
79
The Court notes that Section 4.2(a) of the 2010 Shareholders' Agreement was to be modified in order to provide that
Guardian Canada would purchase Gestion's shares should there be a negative impact to Cover purchasing the said shares and
that the applicable financial tests could not be met as a result thereof:
The first clause of Section 4.2(a) of the Shareholders' Agreement is hereby deleted in its entirety, and replaced with the
following:
4.2(a) Gestion Boudreault will have the option to cause the Company or Guardian Canada (at Guardian Canada's option,
it being understood that upon the death of James Boudreault, if there is no negative impact to the Company to purchase
the GB Stock and that the financial tests set forth under the applicable laws are met, the Company will purchase the GB
Stock rather than Guardian Canada) to purchase the GB Stock upon: . . .
80
The amended Option would carry a minimum purchase price of $7,920,000. As Guardian Canada was to acquire an
additional equity of 14% in Cover from Gestion and pay $10,080,000, the "amended Option" carrying a minimum purchase
price of $7,920,000 reflected the current minimum purchase price of $18M.
81
The documents attached to the email (R-20) also reveal that Guardian was seriously contemplating merging Cover with
Guardian Canada for tax considerations and that Boudreault was called upon to give his consent thereto.
82
Boudreault forwarded the email to his lawyers, who provided their comments back to Berres. Everything seemed to
work just fine.
83 The December 9 th , 2013 email (R-20) will be the last written communication between the parties concerning this proposed
transaction. In fact, it will never materialise.
84
On a different note but related however to the issue of dividends, in early December 2013, at the very same time that
the parties were exchanging draft contracts regarding Gestion's $10M share purchase, Boudreault received another letter whose
contents surprised him. Cover was showing a $500,000 profit for the year 2013, but Guardian wanted Cover to declare a $5M
dividend before the end of December. Boudreault objected to it as it was unrealistic to declare such a large dividend under
such circumstances. He added that Morrison contacted him and urged him to give his consent. Morrison explained to him that
Guardian was, to all intents and purposes, doing Gestion a favour. If the $5M dividend is declared and paid before the $10M
transaction is completed, Gestion was certain to be entitled to a dividend based on its current 25% shareholding as opposed
to only 11%, Gestion's expected remaining shareholding in Cover after the $10M purchase transaction. As Gestion's stake in
Cover was to be significantly reduced with only 11% and 89% for Guardian Canada, Morrison finally managed to convince
Boudreault to go along with a major dividend but Morrison accepted Boudreault's condition to reduce the declared dividend
from $5M to $4M.
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85
In retrospect, Guardian is now blaming Boudreault for having given his consent. Yet, if Boudreault did not have the
interest of Cover at heart, he would not have objected to the disproportioned dividend and ultimately insisted on reducing it by
$1M. In doing so, he was renouncing to an additional $250,000 dividend as opposed to $110,000 after the proposed transaction.
86
On December 17, 2013, Boudreault, as director of Cover, signed a resolution prepared by Guardian's legal department
declaring the $4M dividend (R-15). The resolution was also signed by Zoulek, the only other director designated by Guardian
Canada at the time. In fact, Cover only had a two-member Board of directors for some time. It changed on August 6 th , 2014,
when Morrison was added as the third director. Boudreault did not realize at that time that Morrison's appointment was to give
Guardian a majority of votes for the first and last special meeting of the Board that was about to be called a few days later.
87 At that time, Boudreault never anticipated either that the $10M share purchase with Guardian or Guardian Canada would
not take place.
88
Terence testified that in March 2014, he spoke to Berres about the $10M transaction. Berres apologised. "We have egg
on our face." There was apparently a new procedure that had been put in place and Guardian's board wanted to perform a due
diligence process. It came to a surprise to Terence. Why would Guardian want to perform a due diligence process of a company
that it owns at 75% for more than 20 years and that generated $81,496,000 in dividends during that period?
-Guardian's Due Diligence of Cover
89
As previously indicated, December 31 st , 2013 went by without the $10M transaction being completed with regard to
the purchase by Guardian Canada of a portion of Gestion's shares in Cover.
90
Boudreault was not given any explanation other than the one offered by Berres to Terrence. In April 2014, Morrison
called Boudreault to say that due to the new ownership of Guardian, they had to proceed with what he called a due diligence
process of Cover, an astonishing news knowing that Guardian already owned 75% of Cover and had already agreed to acquire
89% of it by the end of 2013.
91
Be that as it may, Boudreault agreed to go along with the exercise. There were meetings and interviews with lawyers
and numerous documentation and information was supplied as requested. Guardian even requested to get the entire backup of
all emails in Cover's servers. Boudreault obliged.
92
On August 13, 2014, Mr. Thomas Pastore ("Pastore") of Guardian sent to various persons, including Boudreault, an
email (D-13) with due diligence reports on accounting, tax and environmental subjects. These attachments are not the actual
reports but rather some sort of executive reports.
93
Among the attachments, is a document entitled "Cover IG Product Warranty Reserve Analysis - December 2013". The
document dealt with the reserve needed on December 31, 2013 to take into consideration the cost of returns or replacement of
IGUs under warranty. The 2011 Production was showing an abnormally high rate of returns already. A reserve of between $2M
and $5M should have been allocated for it by Cover with the real exposure being closer to the $5M mark.
94

The Court notes that this report mentions a reserve with a range between $2M and $5M for the 2011 Production.

95 We are now on August 13 th , 2014, a few days before the special meeting of the Board when the Assignment in Bankruptcy
Resolution will be passed with a $42M estimated liability for the same production based on a 100% replacement rate.
96 Why then give such a document to Boudreault on August 13 th , 2013 that suggests that Cover should have only allocated
a reserve of $2M to $5M for the replacement of the defective IGUs of the 2011 Production when Guardian itself had already
decided that a 100% replacement rate was applicable? One has to bear in mind that on the previous day, August 12 th , 2014,
the lawyers for Guardian and Guardian Canada had given a mandate to MNP LLP to establish the damages stemming from the
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2011 Production with a 100% failure rate. This mandate will turn out to be the second attempt since the beginning of August
2014 by the lawyers to get an accounting firm to quantify the damages stemming from the 2011 Production.
97

At the time, Guardian never informed Boudreault of the mandate given to MNP and did not identify the subject of the

bankruptcy of Cover in the agenda of the August 22 nd , 2014 special meeting of the Board.
98
On the accounting side, the executive report identified, inter alia, the declining financial performance of Cover who
generated less sales since Cardinal, Guardian's competitor, had entered the Canadian market, an unrecorded IGUs warranty
liability of between $2M to $5M (estimated to be closer to the higher number), Jeld-Wen lawsuit (that was known since July
2012) and Cover's dealings with parties related to Boudreault and members of his family, including the use of an helicopter.
99
On that latter issue, the evidence will show that Boudreault's dealings with related parties and the use of the helicopter
were duly authorized in the past with proper resolutions signed as well by the two directors designated by Guardian, who was
clearly aware of the situation and approved it at the time.
100

In July 2014, it suddenly became an issue.

101

On the tax front, no risks were identified or issues found and no significant issues were found on the environmental side.

102 As part of the due diligence process dealt with the 2011 Production, it is necessary to examine the relevant facts relating
thereto.
-The 2011 Production of IGUs
103
The evidence reveals that in late 2009, Cover was contemplating automating its manufacturing process of the IGUs.
Cover wanted to acquire and use machines that would automatically apply a sealant between the glass windows and the Inex
spacer placed in between. Until then, the fabrication of the IGUs was essentially done manually.
104
The use of Erdman machines to automatize the sealant application process was deemed to improve the durability of
Cover's products. However, the new process required a different type of sealant to be used. At the request of Cover, tests were
conducted by HB Fuller at the end of 2009 and in the first half of 2010, in order to determine the suitable sealant to be used
with the Erdman machine and the Inex spacer that is made of plastic material. In fact, with the Erdman machine, Cover could
no longer use the polyurethane sealant that was currently applied manually. The machine required a hot melt sealant.
105 Cover had HB Fuller test various IGU samples in a P1 Chamber where they remained for more than 20 weeks. The Court
understands that the P1 Chamber serves to test IGUs durability and suitability as well as to certify products. A one week period
in a P1 Chamber is equivalent to a one year period in a normal environment. In other words, an IGU successfully passing a 20
week test in the P1 Chamber indicates that under normal condition, the IGU would perform as expected during 20-year life.
106 By the end of June 2010, Cover had HB Fuller tested five IGUs with a HL5130 sealant, six IGUs with the Bostik 5192
Sealant and seven IGUs with HL 5160C sealant. All IGUs were assembled on December 16, 2009 with an Erdman machine
using the three different sealants.
107
In an email sent on June 23, 2010 (R-17), Mr. Thomas Kopacz ("Kopacz") of HB Fuller, reported to Mr. François
Ouellette ("Ouellette"), an engineer employed by Cover that, among other things, four of the six IGUs assembled with the
Bostik 5192 sealant successfully passed the 22 week test:
François,
Attached is the June 23rd update on the Cover lnex spacer units in P1.
This is the 20th week point for 5160-C-149 and the 22nd week for 5130 and the 5192.
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The last frost point measurements shows that an additional unit manufactured with Bostik 5192 has a frost point above
-80F and the last unit with HL-5130 also failed.
Summary:
-4 of 6 Bostik 5192 units remain at -80F.
-5 of 7 HL-5160 units remain at -80 NF, One unit is at -70F - 0 of 5 HL-5130 units remain at -80 N
Luc Beliveau will be contacting you to schedule a conference call to discuss what further analysis should be done to
evaluate these or any additional units.
Thomas Kopacz
HB Fuller
Window Technical Services Manager
[Emphasis added]
108 On August 3, 2010, the email in question to which were attached the actual detailed results of all the tests performed by HB
Fuller (R-17) was sent to Morrison and to Mr. Jeremy Wong ("Wong"), a senior analyst who worked at Guardian with Morrison.
109
Cover could not acquire the Erdman machines for its plants without the prior approval of Guardian. In order to obtain
Guardian's approval, Morrison's department had to recommend internally the proposed acquisition with a Capex report (Capital
expenditure). This email was part of a series of information and data provided by Cover to Guardian (Morrison's department)
for the preparation of the Capex report. Obviously, if Morrison did not approve the Capex, Cover would have never gone ahead
with its proposed acquisition of the Erdman machines at a cost in excess of $1.8M.
110

The Capex report prepared by Wong of Morrison's department mentioned:
As a strategic response, Cover initiated its own P-1 testing in collaboration with two hot melt butyl suppliers: HB
Fuller and Bostick. The tests were started in Dec 2009 and are still in progress after 23 weeks as at Jul 3, 2010, with
most units passing the 20-week mark with hot melt butyl from both manufacturers. Based on the success of the P-1
tests, Cover is moving ahead with the decision to switch from the polyurethane sealant to hot melt butyl for all its IG
units. It is believed that the improved durability of the hot melt butyl, combined with the energy efficiency characteristics
of the INEX spacer, will provide Cover with a very potent competitive edge in the market place with retaining existing
customers, attracting new customers, as well as taking back the lost business from Jeld-Wen. The strong test results (over
20 weeks in P-1 chamber is equivalent to approximately 20 years in the field) could also provide Cover compelling
arguments to neutralize competitive threats from Cardinal, and the 20-year warranty that Cardinal offers.
[Emphasis added]

111 Following Morrison's Capex Report, Guardian approved the acquisition of the Erdman machines and the production of
IGUs with the use of Erdman machines started in 2011. After the above mentioned tests that were described by Wong in his
Capex recommendation as "successful P-1 tests", it was decided to use the Bostik 5192 Sealant with the Inex spacer.
112 It must be noted that none of the three sealants used in the tests came out with 100% successful test results. However, the
Bostik 9152 sealant had 4 of 6 IGUs successfully passed the 22-week mark (66.6%) and a fifth one had successfully passed the
15-week test that is the equivalent of 15 years of normal use and of the 15-year warranty given by Cover. In other words, those
P-1 Chamber tests communicated to Guardian and directly to Morrison on August 3 rd , 2010, showed an 83% success rate for
5 of the six IGUs assembled with Bostik 9152 for a minimum 15-week period (the equivalent of Cover's 15-year warranty).
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113 Morrison will testify at the hearing that he only discovered the existence of the HB Fuller tests in July 2014 and insisted
that a single failure in the P-1 Chamber tests meant a 100% failure rate.
114 Unfortunately, the 2011 Production of residential IGUs was determined to be problematic in that the Bostik 5192 sealant
did not always bond well to the Inex spacer, causing potential leakage and a shorter life period. A greater than normal rate
of return of IGUs of the 2011 Production started showing in 2012 and accentuated in 2013. Even Guardian noted the unusual
increase in June 2013 (D-5) and sent one of their own specialists to Quebec for one week during that month, according to
Morrison's affidavit of September 18, 2014 (par. 159, 160 and 161).
115
Cover had already identified the problem towards the end of 2011 and replaced the Bostik 9152 sealant with a more
appropriate one. Cover completed in 2012 the phasing out of the manufacturing using Bostik 9152 sealant that it had started
at the end of 2011.
116

The replacement sealant used since then by Cover does not cause the problem.

117
Yet, the Guardian Group has adopted in the present proceedings the surprising position that it only discovered in July
2014 the existence of the problems related to the 2011 Production and that Boudreault concealed this crucial information ever
since December 2009 when he allegedly received the HB Fuller Technical Report (D-11).
118
The Guardian Group, through Morrison's very lengthy and detailed affidavit made in support of their contestation of
the present Motion, claims that they only discovered in July 2014 the existence of a report of tests conducted by HB Fuller
dated December 16, 2009 (D-11). In his affidavit, Morrison blamed Boudreault for proceeding with the 2011 Production with
the Bostik 9152 sealant despite a "negative Fuller report" (D-11) that indicated a failure rate of 66.6% of the sampled units
manufactured with the lnex spacer and the secondary Bostik 5192 sealant.
119

The preponderant evidence shows that these allegations made by Morrison are false.

120
Firstly, the HB Fuller Technical report ("Technical report") dated December 16, 2009 (D-11) mentioned by Morrison,
appears to be a synopsis of the same tests conducted at the time between December 17, 2009 and June 23, 2010 that were
emailed to Morrison in August 2010 in order to get his authorization (and Guardian's) to acquire the Erdman machines.
121
Secondly, the Technical report could not possibly exist on December 16, 2009 and Boudreault could not know of the
problem with the Bostik 5192 sealant on that date, as the tests had not even started. In fact, the actual detailed results annexed
to the Technical report show that the various IGUs used by HB Fuller were assembled with an Erdman machine on December
16, 2009. The tests in the P1 Chamber started on the following day December 17 th and lasted until June 23, 2010. The detailed
results also reveal that four of the six IGUs made with the Bostik 9152 sealant successfully passed the 22 week test (and a fifth
one passing the 15-week mark). In reality, it was a 66.6% success rate and not a 66.6% failure rate for 4 of the 6 tests (and an
83.3% for 5 of the 6 tests after 15 weeks). [Emphasis added]
122
It is true that the synopsis in the Technical report itself indicated that four of the six IGUs with the Bostik 5192 sealant
had failed. But, it turned out to be an error made by the person who wrote the synopsis in the interpretation of the actual results
attached to it.
123

But there is more.

124 Guardian and Guardian Canada are claiming through Morrison's affidavit that they were unaware of the results of these
tests conducted in 2010 by HB Fuller.
125
Yet, the evidence shows that Morrison himself had received the detailed results from Cover on August 3 rd , 2010, as
previously mentioned and with the correct interpretation of the actual test results.
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126
On that day, Ouellette, an engineer at Cover, had forwarded to Morrison and to his assistant Wong an email that Cover
had received on June 23, 2010 (R-17) from Kopacz of HB Fuller in which the latter reported the good tests results and that,
among other things, four of the six IGUs with Bostik 5192 had successfully passed a 22 week test. The detailed test results
attached to that email confirmed the validity of Kopacz's affirmation.
127

Boudreault did not purposely decide to use the Bostik 9152 sealant "knowing that 66.6% of the test IGUs had failed",

contrary to Morrison's affirmation. It was the opposite and Morrison knew it as early as on August 3 rd , 2010. In fact, Morrison's
own department recommended that Cover acquire the Erdman machines "Based on the success of the P-1 tests 3 ". The Capex
report specifically referred to also the Bostik 9152 sealant mentioned in the very same HB Fuller tests.
128
In 2010, with Wong's Capex report, Morrison recommended to Guardian to acquire Erdman machine and use them
to manufacture IGUs. Guardian gave its consent to the recommendation contained in the Capex report that also referred to
successful P-1 tests involving the Bostik 9152 sealant, the same tests that they allegedly only discovered in July 2014. During
his cross-examination, Morrison was very evasive on this question, not remembering even having received that email at first
and then confirming having received it.
129 During his testimony, Morrison was asked about the contradiction in the Technical report synopsis (D-11) when compared
with the actual test results annexed to it. Morrison simply dismissed it by responding that he was not "a technical person".
In doing so, Morrison tried to let the Court believe that he did not have the abilities or knowledge to interpret such technical
test results. With all due respect, the Court cannot believe for a moment that Morrison, an experienced executive employed by
Guardian since the 1980s and having occupied important executive functions even abroad in a world leading glass manufacturing
company, cannot read test results involving glass products like the ones submitted by HB Fuller in 2010 (R-17). The Court
cannot believe that Guardian would leave the control of the expenditure of substantial funds to acquire equipment in the glass
manufacturing business to such an unexperienced person unfamiliar or incapable of understanding detailed P-1 Chamber test
results that are far from being uncommon in the glass window industry.
130
The Court has serious doubts about the credibility of the witness. Other components of his testimony will contribute
to undermine his credibility in the eyes of the Court.
131
Be that as it may, the alleged "sudden and alarming" discovery during the summer of 2014 by the Guardian Group of
the 2011 Production failure was the keystone of the latters' strategy to provoke to bankruptcy of Cover.
132
This alleged "sudden and alarming" discovery in July 2014 has led the Guardian Group to the immediate conclusion
that the entire 2011 Production of some than 679,392 residential IGUs was defective and that each unit had to be replaced. This
conclusion was reached by Guardian and Guardian Canada without ever discussing the same in any detail with anyone at Cover.
133
As previously mentioned, Boudreault and his son Terence agreed that there was a bonding issue between the Inex
spacer and the sealant Bostik 9152 used in the 2011 Production of residential IGUs. However, Cover had dealt with the problem
and had actively replaced defective IGUs since 2012. The in-house financial statements communicated monthly to Guardian
revealed the increase in the rate of return.
134 By July 2014, three years later, the return rate had reached 7.33%, clearly a higher than usual rate compared to past and
subsequent productions, but not as catastrophic as Guardian pretends. At the hearing, the return rate had reached 7.9%. In their
minds, the returns were expected to continue for a while and peak. They insisted that not all IGUs will fail. If the defects were
such that Guardian now claims, the return-rate would have already been far greater, which is not the case.
135 But first and foremost, Cover was always in a position to honour its warranty and was doing so to satisfy its client base
and the latter's clients. Obviously and unfortunately, Cover's profits would undoubtedly suffer for a while but the company has
been good to its shareholders with more than $81M paid in dividends. Cover could continue to honour its obligations and, if
necessary could count on the support of its shareholders.
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-The special meeting of the board of directors of Cover - August 2014
136
On August 6, 2014, Morrison was appointed to Cover's Board of directors to join Zoulek and Boudreault. Incidentally,
Boudreault pointed out that in 23 years, Cover's Board of directors never met in person, not even once. The Board's resolutions
were always passed without any physical meetings. No physical meetings, no votes, no need to have three directors until August
6, 2014. Boudreault did not know at the time the reasons underlying Morrison's return to Cover. He did not know that a special
meeting of the Board would be called soon, that a vote would take place and that Guardian needed to ensure a majority of
that vote.
137 On or about August 11, 2014, Boudreault received a Notice of a special meeting of the Board of the directors of Cover.
The Notice indicated that the meeting would be held on August 18, 2014 at Guardian's head office in Auburn Hills, Michigan
and that the following items would be discussed:
• Product failure rates;
• Current business environment and strategic action to be taken; and
• Business due diligence review.
138

By letter dated August 12, 2014 (R-5.1), Boudreault advised Morrison and Zoulek that he could not attend the meeting

on August 18 th as he had an important medical appointment. Moreover, he was expected to be deposed in the Jeld-Wen lawsuit
on August 19 th .
139
By Notice dated August 13 th (R-5), the special meeting was postponed to August 22 nd , 2014 in Dorval at 10:00 a.m.
The agenda remained identical and no documents were attached to the Notice. It will be Boudreault's first and last meeting of
the Board in the presence of the other two directors. He had no idea that his two colleagues would propose that Cover file a
voluntary assignment in bankruptcy.
140
On August 22 nd , Boudreault left his home in Baie-St-Paul at 6:00 a.m. to attend the meeting in Dorval at 10:00 a.m.
without checking his emails. Boudreault did not know of the existence of the MNP Report dated August 21, 2014 (R-6). He
did not know that Morrison had emailed a report concluding to Cover's insolvency to him at 8:53 p.m. on that evening. At that
time, Boudreault was asleep in bed and at the hearing Morrison admitted that he knew that Boudreault was in bed at the time
that he sent the email. Thus, Boudreault never had a chance to carefully read it before the fateful meeting.
141

At the meeting, Morrison and Zoulek are accompanied by Pastore, who had been involved in Guardian's due diligence

process. Pastore had emailed the due diligence executive summaries to Boudreault on August 13 th . Terrence accompanied
his father.
142
Morrison changed the order of the agenda and decided to start with the third item "Business Due Diligence Review".
Boudreault wanted to get more information on this point as he only got the email (D-13) with a few attachments and details on
August 13, 2014. The exchange was relatively short as Pastore responded that the results of the process constituted privileged
information that could not be divulged to him. Pastore reassured Boudreault that they did not find anything about him or on him.
Pastore's reassurances are surprising for someone coming as a Guardian official who is attending a special meeting, knowing
full well that his two colleagues are going to put Cover in bankruptcy in a few minutes. Pastore's refusal to provide more
information to Boudreault on their findings regarding the 2011 Production is even more troubling as it is that precise subject
that is at the heart of the MNP Report that will serve to justify the adoption of the Assignment in Bankruptcy Resolution to
be tabled a few minutes later. In other words, the subject is on the agenda but the findings of the due diligence process are
privileged and confidential and cannot be communicated to Boudreault.
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143
On the second item "The current business environment" Boudreault acknowledges that the sales have been declining,
due to fierce competition from the new comer on the Canadian market which sometimes sells to competitors below Cover's
cost; Terence pointed out that Cover was nevertheless regaining market share.
144 Morrison then passed to the first item on the agenda "Product failure rates", Morrison referred to the MNP Report that
Boudreault has not seen before entering the meeting and had not read. Pastore got copies printed for all in attendance.
145
Morrison reviewed the three scenarios contemplated by MNP in its report and expressed his agreement with MNP's
conclusion that Cover was insolvent due to the 2011 Production failure. Morrison moved that Cover file a voluntary assignment
in bankruptcy, given its state of insolvency. Zoulek seconded the motion. Boudreault and his son Terence, in addition to being
shocked by the unexpected turn of events, expressed their total disagreement. Cover was not insolvent: it had very few debts,
unencumbered assets with significant value, a line of credit that was used to less than half its limit and all suppliers, including
Guardian, were always paid in sufficient time for Cover to benefit from discounts. Moreover, Cover had always been able
to deal with the defective products and to honour its warranty. Cover could continue to do so. There was no justification to
close the company so abruptly and dismiss some 300 employees after 23 years of successful and profitable operations. The
profitability may be temporarily reduced to deal with the 2011 Production, if and when claims are made, but profitability was
nevertheless still there.
146 Terrence requested that the resolution and the meeting be adjourned to give them time to carefully read the MNP Report
and to obtain the reaction and comments from Cover's auditors, Ernst & Young, but to no avail as Morrison and Zoulek refused
their request, which was quite reasonable under such circumstances. According to Terence, Morrison even invited Boudreault
to join them at the offices of PricewaterhouseCoopers to meet with the Trustee, Mr. Christian Bourque ("Bourque") and sign
the appropriate documentation for the assignment in bankruptcy.
147

Boudreault refused and the meeting was adjourned abruptly.

148

At no time during the August 22 nd meeting was the question of Gestion's $18M Option ever raised or mentioned.

149

Then, what was the urgency of passing the Assignment in Bankruptcy Resolution on August 22 nd , 2014?

150

Absolutely no pressure was being exercised at the time by Cover's creditors and suppliers on its finances.

151 Based on the preponderant evidence, there is only one possible answer to that question, the Option that could be exercised
by Gestion and Boudreault in ten days. Yet, Boudreault was offered and had agreed to stay with Cover until the end of 2016
and to postpone by as much the three-month window to exercise the Option. Boudreault had agreed to sell to Guardian Canada
for some $10M 14% of his stake in Cover. Who could possibly think of bankruptcy under such circumstances?
152
The Court is convinced that when he walked into the special meeting of the Board on that fateful August 22 nd , 2014,
the bankruptcy of Cover was not on "his radar".
153 Yet, in cross-examination, the first questions put to Boudreault by Guardian's lawyer dealt with his apparent sole objective
for contesting the bankruptcy of Cover, namely salvaging the Option. Boudreault disagreed firmly. His priority was always to
maintain in operation the company that he founded for the benefit of its shareholders, of course, but as well its workforce and
its clients, who benefit from an after-sale service and long-term warranties.
154
In any event, as previously mentioned, on the Monday following the August 22, 2014 special meeting of the Board,
PricewaterhouseCoopers filed Cover's assignment in bankruptcy while Boudreault was obtaining a first temporary stay order
that led to the August 28, 2014 Stay Order that is presently in force until judgment is rendered on the present Motion to Annul
Cover's bankruptcy.
ANALYSIS
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155

The Tribunal is called upon:
• to determine whether Cover was an "insolvent person" within the provisions of the BIA when it filed an assignment
in bankruptcy on August 25, 2014; and
• whether Guardian and Guardian Canada unlawfully misused or abused the provisions and the spirit of the BIA in
order to terminate abusively the 2010 Shareholders' Agreement (R-3) and thus avoid certain financial obligations
towards Gestion stemming from the same.

156
The Court believes that it should first answer the second question as the convincing and compelling preponderant
evidence leads the Court to conclude that the Respondents have seriously, if not grossly, abused the bankruptcy process in
order to achieve their real and only goal to extricate Guardian from its personal and direct liability of $18M to Gestion under
the 2010 Shareholders' Agreement. That financial obligation would automatically disappear with the termination of the 2101
Shareholders' Agreement occurring upon the bankruptcy of Cover as the Option and the Guardian Guarantee would immediately
become void and unenforceable.
157 Temporarily setting aside the issue of the $18M Option, the preponderant evidence also leads the Court to conclude that
on August 22 and 25, 2014, Cover was solvent and able to honour its financial obligations as they became due.
158 The only way to "conveniently" render Cover insolvent for the purpose of putting it in bankruptcy was to create a sudden
and "catastrophic situation", in virtue of which each and every of the 679 392 IGUs manufactured in 2011 was deemed by
Guardian to be defective without exception, placing Cover in a situation that if it had to replace them all on August 25 th , 2014,
the financial obligation stemming from it was rendering Cover insolvent.
159 In the elaboration of their scheme, Guardian and Guardian Canada obtained self-serving expert evidence in their attempt
to establish that on August 25, 2014, Cover was an "insolvent person" based on the 100% replacement catastrophic scenario.
160

It is important to always bear in mind the principles underlying the BIA "to assist honest but unfortunate debtors and

to allow realization and equitable distribution of the assets of the bankrupt for the benefit of the creditors" 4 .
161
The scheme concocted by Guardian and Guardian Canada with their catastrophic scenario does not justify that Cover
be maintained in a state of bankruptcy as the goals sought by the Respondents clearly do not adhere to these principles.
162 Given the main questions at issue to be determined, the Court will first examine the conduct of Guardian and Guardian
Canada as they were preparing to avail themselves of the remedies offered by the BIA to provoke the bankruptcy of Cover.
-Guardian's preparatory works to the special meeting of the directors of August 22, 2014
163
On August 22, 2014, upon entering the room where the Assignment in Bankruptcy Resolution would be voted by
Morrison and Zoulek, Boudreault and Terence were unaware of various facts which came to light during the hearing.
164
Bourque, of PricewaterhouseCoopers, testified that he was first approached by La Roche, one of the lawyers of the
Guardian Group, at the beginning of August 2014. The proposed mandate was to assess and quantify the damages linked to
Cover's 2011 Production. Bourque declined the mandate as PricewaterhouseCoopers were the auditors of Guardian.
165
On or about Monday August 18, 2014, La Roche approached Bourque once again and asked if he would accept to
act as trustee to the bankruptcy of Cover. This time, Bourque did not see any conflict of interest as "a shareholders' conflict"
involving Guardian and Gestion was of no concern to PricewaterhouseCoopers acting as eventual trustee to the bankruptcy of
Cover. Also, the fact that PricewaterhouseCoopers were the auditors of Guardian did not constitute an impediment. Bourque
testified that on the contrary, their relationship with Guardian helped to make the decision to act as Trustee.
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166
To proceed with the bankruptcy filing, Bourque needed a resolution passed by the Board of Cover. Bourque knew that
the resolution would be available at some point during the day on Friday August 22, 2014, as a special meeting of the Board
of Cover had already been called for that morning. Bourque scheduled a 3:00 p.m. appointment with Morrison after the Board
meeting. Bourque was also asked to prepare the necessary documentation for the filing. All required information was to be
provided to him by Guardian and its lawyers. Bourque said that he understood that he could not contact anyone at Cover to get
the information that he needed to prepare the Statement of affairs, like a detailed list of Cover's assets, liabilities and creditors as
it is normally done. Guardian supplied a list of Cover's customers but without their addresses. Bourque had his employees find
their addresses on the Internet for some three hours. Obviously, Cover had such information. Surprisingly, Bourque testified
later that he was not aware that this exercise was all being done by Guardian in secret and outside the knowledge of Cover
and of Boudreault.
167

As to the MNP Report, contrary to Boudreault who only got it at 8:53 p.m., Guardian provided a copy of the report to

Bourque early in the afternoon of August 21 st through their lawyer La Roche.
168 At 3:00 p.m. on August 22 nd , Morrison and Zoulek or Pastore attended Bourque's offices with the resolution. Morrison
signed the Statement of affairs (R-10). The resolution appeared to Bourque to be in order, although it did not reflect that one of
the three directors had voted against it. Bourque must have been aware of Boudreault's dissidence as he asked La Roche if there
was a Shareholders' Agreement and in the affirmative, if any of its provisions prevented the filing of a voluntary assignment.
La Roche told him that there were no such restrictions; in the Court's opinion, that is a statement that is inaccurate. Bourque
never saw the 2010 Shareholders' Agreement.
169
When Morrison left the offices of PricewaterhouseCoopers with his colleague, it was too late for Bourque to file the
assignment documents on that day. He was asked by Morrison to hold the documents in escrow until the following Monday at
which time he would receive instructions from Guardian to file the assignment.
170
At 7:09 a.m. on Monday August 25 th , 2014, Bourque replied to an email (R-49) received at 6:57 a.m. from Mr. Kyle
Krywko ("Krywko"), Guardian's in-house lawyer, in all likelihood instructing him to file the assignment immediately. Bourque
responded as follows:
8:30, but add at least an hour (9:30) to get the certificate of bankruptcy from the official receiver (Industry Canada).
Also we have to consider that taking possession during production hours will be very disruptive. I would prefer to wait
and file in the afternoon in order to take possession by the end of the day shift, say around 6pm.
171

Bourque's response was unacceptable to Guardian as at 8:19 a.m., Pastore sent an email asking him:
Christian,
This will confirm that we want to file asap this morning. Kyle just left you a message on your office line but that is the
reason for the call. We have advised Phil.
Thanks
Tom

172
Morrison and Pastore are in copy on these emails. Bourque got the legal documentation filed around 10:00 a.m., as
instructed to do.
173
Over the years, Morrison had been involved extensively with Cover and knew Boudreault. In fact, the witness stated
that he considered James Boudreault as a friend. Morrison claimed that he was very familiar with Cover's operations and needs
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as he had received and reviewed Cover's in-house financial statements submitted to Guardian on a monthly basis from 1995
to 2011, at which time he was assigned to another position.
174
Boudreault ran the business and Morrison provided the tools needed to make Cover a successful business. They were
"two good friends".
175
Morrison was asked by his superiors to get involved again with Cover in 2013 as "Guardian was not getting all the
information it needed". Guardian was concerned with the spikes in returned IGUs. His testimony was corroborated by Terence's,
who mentioned that Guardian was aware of the abnormal rate of returns of the 2011 Production since at the very least in June
2013, as evidenced by an email in which Guardian was asking for additional details on this specific question (D-5).
176
The evidence also revealed that the unusual situation was preoccupying Cover's management since 2011, but they had
already identified the problem and found a replacement sealant that was performing much better for the productions commencing
in 2012. They had totally phased out the Bostik 5192 sealant production in 2012 and Cover was actively replacing the IGUs
of the 2011 Production that failed prematurely. Based on the testimony of Gestion's witnesses, the Court understands that they
never tried to conceal the problem from Guardian.
177
There is not a shred of evidence that the financial information given to Guardian on a monthly basis was ever false,
incomplete or misleading in any manner whatsoever. The evidence shows that Cover was proceeding to replacements of the 2011
Production at a higher than usual rate since 2012. Such information was converted into the in-house financials that Guardian
received monthly throughout the years.
178
Boudreault and his colleagues were genuinely convinced that not all the IGUs from the 2011 Production would fail. In
their view, such an occurrence was impossible; not all IGUs were assembled into windows in the same manner. For example,
window glazing involves the application by the window manufacturer of another sealant while integrating Cover's IGU into its
window frame. Under such circumstances, the risks of a leak occurring were minimal. Not all windows are exposed to the same
type of weather elements. Also, the orientation of the window (East, West, North or South) will have an impact on its longevity.
179
"We will have massive failures and are looking at a $42 million exposure for the 2011 Production", testified Morrison.
Terence disagreed entirely with such a catastrophic and unrealistic approach.
180
Cover's management believed that the 2011 IGUs that are actually defective would fail rather quickly, hence a higher
rate of return in the first years but that the ones that did not fail would very likely last much longer. That is why Terence and
his colleagues told their colleagues at Guardian that they anticipated the "spike" of returns to peak and tapper in the near future.
Were they acting in bad faith and intentionally misinforming Guardian? The Court does not believe so.
181
In retrospect, one can conclude that Cover's managers made a mistake when they chose the Inex and the Bostik 9152
sealant combination. But, contrary to Guardian's unfounded allegations, their decision was not reckless and unreasonable given
the HB Fuller tests results of 2010. If they made a mistake, the preponderant evidence does not reveal any sign of bad faith
and ill will on their part.
182
But the Court sees in the present situation, that Cover's management made an honest mistake in the selection of the
Bostik 9152 sealant that unfortunately caused the 2011 Production to fail to a greater degree compared to the others. In business,
there are good years and sometimes bad ones.
183
Again, that business decision had been made on four of the six IGU samples fabricated with the Bostik 9152 sealant
successfully passing HB Fuller's 22-week P1 Chamber test in 2010 and on a fifth IGU managing to successfully last during
15 weeks before failing.
184
In fact, no one knows to this day how many IGUs of the 2011 Production will really cease to perform what they have
been designed to do.
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185
Morrison stated during his testimony that if a single sample of IGU failed a P1 Chamber test, it meant that all IGUs
made with the same combination would fail. The Court does not believe that the preponderant evidence supports Morrison's
view that all IGUs of the 2011 Production will fail.
186

Moreover, Morrison's statement is contradicted by his own decisions made in 2010.

187
The Court believes that such a statement (one test failure means 100% failure rate) was meant to "neutralize" certain
undeniable facts that were coming to haunt the witness.
188
The same HB Fuller tests, made in 2010 with the Bostik 9152 sealant that are presently used by Guardian to justify its
"catastrophic discovery" position, were described as successful tests and were used by Morrison and his senior analyst Wong in
2010 to approve the acquisition and the use of the Erdman machines by Cover. The HB Fuller P1 Chamber tests were deemed
to be successful by Morrison in 2010, despite the fact that some IGU samples, a minority, had failed in those tests.
189 Insofar as to the 2011 Production is concerned, it is impossible to say or predict with any certainty the exact amount of
failure and the time when the failure will occur, if it occurs. The failure rate will definitely be higher than usual because of the
incompatible combination of the Inex spacer with the Bostik 9152 sealant.
190
But, in the Court's opinion based on the preponderant evidence, it is preposterous to even suggest at this time that the
entire 2011 Production has to be replaced, given that the HB Fuller tests that were made in 2010 yielded negative results. The
results were in fact mostly positive and reported by Morrison and his senior analyst to Guardian as being successful in August
2010 (R-18) in order to justify the expenditure of $1.8M in Erdman machines and allow Cover to begin manufacturing with
them. Not a single of the tests submitted by Cover to Morrison in August 2010 was entirely successful (100%). If as the witness
now claims that one failure of a sample in a P1 Chamber test means that 100% of that production will certainly fail, why did
Morrison recommend to Guardian the acquisition of expensive manufacturing equipment based on the same test results that
he qualified at the time as successful tests?
191

The Court does not believe Morrison's version of the facts.

192
Morrison's testimony also revealed that Guardian was deeply concerned and was firmly against Cover contributing
financially in any manner to the labour costs incurred by their customers to replace the defective 2011 IGUs. Boudreault saw it
as a gesture of goodwill on the part of Cover; Guardian saw it as an unnecessary waste of their profits.
193
Couldn't Guardian try to discuss openly its financial concerns with their long-term partner Boudreault before deciding
unilaterally to close permanently this otherwise successful business?
194 Morrison confirmed that he was asked in early August 2014, to join Cover's Board of directors because he had the longest
history with Cover and his friend Boudreault. Morrison claimed that at the time, Guardian was convinced that Boudreault was
concealing information about the 2011 Production, an unproven fact bearing in mind that before the bankruptcy the lack of
certification of the 2011 Production was not an issue. In any event, an IGU assembled with the Bostik 9152 sealant that becomes
defective will not become more defective or less defective if it was certified. One must remember that four out of the six IGUs
assembled with the same "bad mix" were tested favourably by HB Fuller in 2010 for at least 22 weeks. These samples were
not certified. Moreover, Cover has built on years other that in 2011, IGUs that also failed from time to time (yet at a lesser rate)
even though these IGUs had been certified.
195

The certification issue is simply a "red herring".

196 Morrison added that prior to the special meeting of the Board, he communicated to Boudreault Guardian's concerns about
the failure rates and that there was no slowdown in the returns. "We needed to address these issues at the upcoming meeting".
Morrison admitted that he never raised the subject of bankruptcy with Boudreault "as the plan was to continue gathering data
to explain the return rates."
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197 According to Morrison, all preparations relating to the bankruptcy were handled and coordinated by Krywko, Guardian's
in-house counsel, who told him that Cover was in trouble. Morrison had several discussions with Krywko in July and August
2014. He told Morrison that Cover had no problems with its own creditors but there was an issue with Cover's customers and
their customers' customers. The fact that Cover had to replace a higher than normal number of IGUs with respect to the 2011
Production and even contributed to the labour costs was unacceptable. "We have never paid for the labour in the past". They
(Guardian and Guardian Canada) were "facing a financial penalty". "We have a large financial exposure stemming from the
2011 Production." [Emphasis added]
198
About the MNP Report, Morrison testified that he only received it around 8:00 p.m. on the evening of August 21 st
and that he forwarded it to Boudreault at 8:53 p.m.
199 Morrison acknowledged that Boudreault had not read the MNP Report before the meeting. The latter did not even have
a copy of the report when he arrived at the special meeting. After Pastore got copies for all, Morrison went through the three
scenarios (100%, 75% and 50% replacement scenarios) and declared himself in agreement with MNP's conclusion that Cover
was insolvent. He proposed the Assignment in Bankruptcy Resolution with Zoulek's approval.
200
Boudreault and Terrence, in shock, wanted a postponement of the meeting and get a second opinion from Ernst &
Young before adopting such a fatal and drastic resolution. Morrison replied: "I have this report [MNP]. There is no need for
an additional report."
201

Morrison could not wait a few more days as requested by Boudreault because they were looking at $42M of "bad units".

202
The Court noted that Morrison mentioned on several occasions that there was a major concern within Guardian that
they were not getting all the relevant data concerning the 2011 Production.
203 If that was the case, why automatically conclude to the worst possible scenario with a 100% replacement? At that time,
after three years since the 2011 Production, only 7.33% of the latter had been returned. Although a higher rate than normal, it
could not justify a 100% failure rate as easily as it did.
204 According to Morrison, Guardian had lost confidence in Cover's management and they were not getting any information
from Boudreault to dissuade them from resorting to the bankruptcy process.
205 If that was the case, why did Guardian act so precipitously if it did not have all the relevant information? Why not give
Boudreault a chance to dissuade Guardian from resorting to the bankruptcy of Cover?
206
It is somewhat difficult for someone to dissuade another when that person ignores what the object of the dissuasion is.
Shouldn't Boudreault have been informed earlier that the bankruptcy was envisaged by his co-shareholder in order allow him
to dissuade the latter from going forward?
207 Under such circumstances and in the absence of all relevant information, how could Guardian consider the MNP Report
and its conclusions as reliable?
208
In any event, Morrison insisted that the 100% failure rate of the 2011 Production was a reasonable conclusion for
Guardian. Again, one IGU sample failing a P1 Chamber test means that all IGUs would fail.
209 What did Guardian had to lose in having an open, forthright and honest discussion with their long term partner who had
managed a company (Cover) that generated some $81M in dividends to its shareholders ($61M for the Guardian Group)?
210
Morrison gave the answer: "The financial erosion of the company was continuing" and "after September 1st, James
Boudreault could initiate the Put Option".
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211
During his cross-examination, Morrison tried unconvincingly to minimise his personal involvement in the process
leading to the bankruptcy of Cover.
212 In that vein, he only became aware of Krywko's involvement sometime in August, at an unknown date. Yet, he previously
testified of having spoken to Krywko in July as well about Cover.
213

Morrison did not know when the "outside" lawyers were hired by Krywko.

214
Moreover, when Morrison agreed to postpone the special meeting of the directors to August 22 nd at Boudreault's
request, he claimed the he still had no knowledge of the involvement of the outside counsels in Montreal and of the mandate
given to MNP on August 12, 2014. He was only made aware of the mandate given to MNP "within a week" before the August
22 nd meeting and he did not even know when their report would be available.
215

It would explain why he only received it at 8:00 p.m. in the evening of August 21 st . The Court does not believe that

the witness did not even know if the MNP Report would be available for the August 22 nd , 2014 special meeting of the Board.
216 Morrison also claimed that he was relying on Krywko, Guardian's in-house counsel that he described as "a good attorney
who is preparing the bankruptcy even if no decision was made". On that specific subject, Morrison mentioned repeatedly that
the decision to proceed with the bankruptcy had not been taken.
217

When was the decision taken then?

218
Morrison seemed to imply that upon receiving the "unexpected" MNP Report around 8:00 p.m., Guardian's decision
to put Cover in bankruptcy had still not been taken and that they were still trying to get more information from Boudreault at
the special meeting to be held on the following day.
219
The witness' story just does not make sense. His version of the facts is simply not credible, given the facts introduced
into evidence.
220
Morrison had to be aware of the decision to put Cover in bankruptcy much before August 21 st . It is highly unlikely
that Morrison did not know earlier in the week that he had an appointment at the Trustee's offices at 3:00 p.m. after the special
meeting of the directors. Obviously, such an appointment only made sense if the Assignment in Bankruptcy Resolution was
passed earlier in the day, at that the special meeting of the Board.
221
The Court believes that Morrison was one of the key Guardian employees who orchestrated the bankruptcy of Cover
and implemented Guardian's decision.
222
Morrison added that "I did not call James Boudreault about the impending bankruptcy. I know that James goes to bed
early. James Boudreault did not know about the bankruptcy."
223
Upon reading the so-called "unexpected" MNP Report around 8:00 p.m., how could Morrison not realize that the
bankruptcy was imminent if it really had not been decided until then? The special meeting of the Board was schedule to begin
in some 12 to14 hours. Wouldn't someone, being apprised of such "unexpected" and important if not crucial information about
the future of Cover, not try to wake up a "good friend" in order to advise him to read the MNP Report as it would be tabled and
discussed at the special meeting? Morrison knew that Boudreault was asleep in bed when he chose to send the MNP Report
to him by email. In all likelihood, Morrison forwarded the email at a time at which he knew that his "good friend" would not
probably see it before the special meeting of the Board. In all appearances, Morrison was implementing Guardian's strategy,
keep Boudreault and his son Terence "in the dark" as much as possible.
224
Morrison's testimony also contradicted his own statement in the affidavit that he signed in support of Guardian's
contestation of the present Motion, where he affirmed under oath:
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"174. As will be demonstrated hereinafter, in view of this alarming discovery, Guardian Canada requested that its counsel
retain the services of MNP to prepare a report (R-6) in order to determine the impact of the future returns and allowances
of the 2011 IGUs on Cover's financial situation;"
225

How could Morrison make such a statement under oath if he was only made aware of the hiring of outside counsels in

Montreal and of the mandate having been given to MNP within a week before the August 22 nd meeting? He was not aware
of such facts as they occurred.
226
Morrison also specified that the bankruptcy decision was not taken because "of the $18 million Put [Option]". But, he
concluded his cross-examination by saying that they wanted to put the company in bankruptcy as soon as possible to "protect
the employees and the creditors . . . and to avoid the additional $18 million debt for James Boudreault".
227 In any event, resorting to the bankruptcy of Cover not only ensured Guardian to be relieved from its financial obligations
under the Guardian Guarantee but it also ensured that no one in the future would ever know whether the fictitious "catastrophic"
$42M scenario was realistic. More importantly, not a single customer of Cover could ever rely and benefit from Cover's warranty
in the future.
228
For Guardian, "the financial erosion" would be contained with Cover's bankruptcy. The Court understands that we are
talking here of the "financial erosion' of Guardian caused not by Cover, but because of Cover and the Option.
229
With all due respect, Morrison's testimony was filled with many hesitations, contradictions and inconstancies that
seriously affected his credibility in the eyes of the Court.
230
Moreover, based on the preponderant evidence adduced at trial, the Court has serious reservations about several of
the affirmations made by Morrison in his 210 paragraphs affidavit signed on September 18, 2014 in support of Guardian's
contestation.
231 Morrison's story in the affidavit reads well but several of his statements were not supported by the evidence and sometimes
by his own testimony.
232

The Court does not believe Morrison's minimal involvement in the bankruptcy of Cover nor that he was only made

aware of the mandate given to MNP a few days before the August 22 nd meeting and that he only received the MNP Report
at 8:00 p.m. on the evening of August 21 st which means that, in all probability, his aforementioned statement in the affidavit
was true. Then why did he offer a different version during his testimony?
233

The Court does not believe that when Morrison as an experienced executive accepted to serve as director of Cover

on August 6 th , 2014, he was not aware of Guardian's plan to put Cover in bankruptcy. At that time, Guardian already had
"Montreal lawyers" and PricewaterhouseCoopers had already been approached at the beginning of August 2014 to produce a
report that would justify putting Cover in bankruptcy.
234 Morrison, as an experienced executive who had already served as director on boards, must have been aware of a director's
fiduciary duty towards the company on which board he agrees to sit.
235
The Court does not believe for an instant that Morrison, an experienced executive and director, accepted to preside a
special meeting of the Board and propose the Assignment in Bankruptcy Resolution not knowing as late as on the eve of the
meeting that the MNP Report would be available and that Guardian had not yet decided on the bankruptcy of Cover.
236
Under such unusual circumstances, how could Morrison, as director of Cover, mentioning repeatedly that Guardian
did not have all the relevant data on the 2011 Production, flatly refuse Boudreault's understandable and legitimate request for
additional time to take cognizance of the MNP Report that he had not yet read and get a second opinion from Cover's auditors,
Ernst & Young, given the gravity of the conclusions of the MNP Report?
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237
When Morrison accepted to serve as director of Cover, he had the duty to protect the interest of Cover if it came in
conflict with the interest of the majority shareholder. The Court does not believe that as director of Cover, Morrison acted in
good faith in the performance of his duties.
238
Finally, when cross-examined on his involvement regarding the $10M transaction in December 2013, Morrison was
hesitant and unconvincing on the reasons why the transaction did not proceed as planned.
239 Morrison was directly involved in the discussions surrounding that transaction that he personally initiated in the spring
2013.
240
At all relevant times, Guardian was receiving Cover's in-house financial statements on a monthly basis since 1995.
They necessarily included financial information about the IGUs replacement program. Yet, Guardian would have only noted
a "spike" in the IGUs return-rate in June 2013. Be that as it may, this information caused concern internally at Guardian and
Morrison was asked to increase his involvement with Cover in that respect in mid-2013.
241

Considering that in 2013 Guardian was preoccupied with the 2011 Production failure rates and entertained serious doubts

about being fully apprised of the situation by Cover and Boudreault, it is quite surprising that on October 31 st , 2013, Guardian
prepared an internal outline of its proposed transaction with Boudreault (R-20) and that it was still seriously contemplating
going ahead with an additional two-year extension of the Option and acquiring an additional 14% equity in Cover by buying
some of Gestion's shares for more than $10M. In December 2013, despite that the same concerns were still growing, Guardian
nevertheless submitted contracts to Boudreault for the closing aimed to take place before the end of that year. Guardian also
sought Boudreault's approval for the eventual merger between Cover and Guardian Canada.
242 Then, in 2014 everything changed suddenly with the due diligence process initiated in the spring of 2014 at the request
of the Board of directors of Guardian.
243
In August 2014, the financial situation was not significantly different than in December 2013 when the $4M dividend
was declared at Guardian's insistence except that the return rate on the 2011 Production had reached 7.33% after some three
years. According to the due diligence report sent on August 13 th , 2014 by Pastore to Boudreault (D-13), Cover should have
allocated a reserve of some $5M for the 2011 Production. In less than 10 days later, Boudreault will be told that Cover has
a $42M problem . . .
244 Guardian's complete turnabout in 2014 is totally inconsistent with its behaviour in 2013. Guardian already had on hand
the relevant information and as a world leading corporation in glass production, it already knew of the financial consequences
of producing a "bad batch". The company and its shareholders will sustain a "financial penalty".
245 The only logical and highly probable explanation for such an abrupt change is the transfer of the ownership of Guardian
that occurred at the end of 2013 or at the beginning of 2014. The "good years" when Cover was able to generate generous
dividends were over. The competition was stronger. In all probabilities, the new owners were now looking at incurring "financial
penalties" with Cover's 2011 Production in addition to having to pay $18M to Gestion in order to acquire full ownership. The
past performances no longer counted for the new owners. Guardian wanted out and the bankruptcy of Cover was the answer to
terminate the 2010 Shareholders' Agreement and save Guardian from paying the $18M to Gestion.
246
In light of the preponderant evidence, the Court is of the opinion that under the circumstances prevailing in August
2014, Guardian would have had no interest in provoking the voluntary assignment of Cover in the absence of the Guardian
Guarantee in the 2010 Shareholders' Agreement. The offer that Morrison wanted to present to Boudreault on the weekend of
August 23, 2014 is quite revealing and eloquent.
247 Morrison testified that after the August 22 nd , 2014 special meeting of the Board and attending at the Trustee's office, he
tried unsuccessfully to call Boudreault over the weekend. The conversation never took place, but Morrison stated that he had
the mandate to present an offer to Boudreault on behalf of Guardian.
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248
According to Morrison, Guardian (and Guardian Canada) was ready to sell its entire interest in Cover for $1, provided
that Guardian and Guardian Canada would get a full and final release from Cover and from Gestion and Boudreault as well
from any and all obligations and liabilities, including the Option. Boudreault and Cover would have had to assume all liabilities
of Cover to the complete exoneration of Guardian and Guardian Canada.
249
In other words, under such a proposal, if Gestion and Boudreault renounced to exercising the Option and claiming
the $18M purchase price from Guardian under the Guardian guarantee, Cover would be theirs exclusively and would remain
"alive" (out of the bankruptcy). Cover could then pursue its operations to the complete exoneration of Guardian and Guardian
Canada who would no longer be involved. The Court understands that under such a proposal, the Assignment in Bankruptcy
Resolution would have never been used.
250 Morrison was apparently not able to reach Boudreault and make the offer before the Trustee was instructed on Monday
morning to file the bankruptcy documentation. The concept behind the offer nevertheless confirms where Guardian's priorities
and motivations were at the time.
251

If Guardian had been more forthright with Boudreault and had acted honestly and in good faith, as all are expected to do

so under the Civil Code of Quebec 5 , instead of acting hastily and in a scheming manner with the trumped-up conviction that it
did not have all the relevant data from Cover and instead had openly communicated its true intentions to Boudreault about its
"bankruptcy solution", Cover, in all likelihood, would not have found itself in such dire and unnecessary predicament.
252 With the benefit of the evidence and having heard the parties' testimony, the Court is convinced of Boudreault's good faith
in this unfortunate affair and that he would not have jeopardized the future of Cover, the company that he had founded some
23 years before and which had been extremely profitable for its shareholders during those years under his direction. The Court
does not believe that Boudreault would have blindly plunged Cover into dire financial straits for the Option. His involvement
in the interim financing episode and his testimony at the hearing at the time speak volume.
253 Regardless of Cover's financial situation at the time of the exercise of the Option, Guardian was directly and personally
liable as principal debtor for the payment of the agreed upon purchase price in the 2010 Shareholders' Agreement.
254
The existence of the Guardian Guarantee can be easily explained as the exercise of the Option be it by Gestion or
Guardian itself had one undeniable purpose. Guardian through its wholly-owned subsidiary, Guardian Canada, would become
the sole owner of Cover.
255

Guardian knew that fact and the reality surrounding its own financial responsibilities very well. The in-house October

31, 2013 internal outline (R-20) 6 leaves no doubt about it. Guardian knew since 2010 about Cover's commitment to redeem
Gestion's shares for the $18M minimum purchase price. Yet, it kept on withdrawing important dividends year after year that,
in all certainty, prevented Cover from ever being able to honour its commitment under the Option. Just between 2010 and
2013, Guardian received $15M in dividends through Guardian Canada. Guardian knew that it had guaranteed to Gestion the
obligations of Cover under the 2010 Shareholders' Agreement as principal debtor and not merely a surety. Guardian knew that
all times that, in any event it was the only party who could and would have to pay the $18M purchase price to Gestion. The
Guardian Group caused Cover to never be in a position to honour the Option. Only Guardian could pay and its new ownership
was undoubtedly aware of it.
256
The Court can only conclude that, based on the preponderant evidence and in all likelihood, Guardian (and its new
ownership) "wanted out" while they were still "financially ahead" as:
• on one hand, they did not want to incur any further "financial penalties" that unfortunately came with the 2011 Production
failure and Cover's obligation to correct the situation; Guardian considered that Cover was not as profitable as before
and Boudreault increased the "financial erosion" of Cover by being unnecessarily generous in his attempts to correct the
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situation and allowing Cover to absorb the labour costs related to the replacement of the 2011 Production defective IGUs;
and
• on the other hand, acquiring complete ownership of Cover at a cost of $18M was no longer a financially attractive
proposition under the present circumstances; Guardian no longer intended to exercise the Option after January 2014, but
it certainly did not want Gestion to do so either.
257 Guardian did not want to acquire or to be forced to acquire the full ownership of Cover and pay for it $18M to Gestion.
The idea of postponing the exercise of the Option by two more years (as previously agreed with Boudreault) would have helped
relieve the "pressure from the Option" but it came at an unattractive price. Guardian no longer wanted to pay $10M to Boudreault
for an additional 14% stake in Cover.
258 In order to achieve Guardian's goal, Cover had to be plunged into bankruptcy before Boudreault (Gestion) could exercise
the Option in order to terminate the 2010 Shareholders' Agreement and void the Option and the Guardian Guarantee regardless
of the collateral damages, regardless of the obvious dire consequences for Cover and its 300 employee workforce and more
particularly for the thousands of customers who had purchased Cover products over the last 23 years and who still depend on
Cover's after-sale service and warranty program.
259 As shareholder in a corporation, Guardian Canada's liability was limited to the value of its shares in Cover. In principle,
the correction of the "catastrophic" 100% replacement of the 2011 Production and the lawsuits, if successful, would have cost
nothing more to Guardian and Guardian Canada. Moreover, Guardian and Guardian Canada had already received from Cover
some $61M in dividends over the previous years, including $3M in December 2013.
260 The idea to offer to sell Guardian Canada's shares to Gestion for $1 revealed eloquently that the Guardian Group had no
further financial interest in Cover on August 25, 2014 or since it decided to resort to the remedies of the BIA earlier in 2014.
Boudreault could have pursued Cover's operations and continued to handle the claims without further liability to the Guardian
Group, if it wasn't for the Option.
261 The Court finds that the bankruptcy of Cover was provoked by the Guardian Group for only one purpose: automatically
trigger the termination of the 2010 Shareholders' Agreement and immediately void the Option and most importantly, the
Guardian Guarantee.
262

The provisions of the BIA and its spirit are not designed to resolve such shareholders' disputes.

-Was Cover insolvent on August 25, 2014, within the meaning of the BIA?
263 It is also the Court's finding that on or before August 25, 2014, Cover was not an "insolvent person" within the meaning
of Section 2 BIA for the following reasons.
264

The expression "insolvent person" is defined at Section 2 BIA as follows:
"insolvent person" means a person who is not bankrupt and who resides, carries on business or has property in Canada,
whose liabilities to creditors provable as claims under this Act amount to one thousand dollars, and
(a) who is for any reason unable to meet his obligations as they generally become due, ["Test A"]
(b) who has ceased paying his current obligations in the ordinary course of business as they generally become due, ["Test
B"] or
(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if disposed of at a fairly conducted sale under
legal process, would not be sufficient to enable payment of all his obligations, due and accruing due; ["Test C"]
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265
At the hearing, each side produced a report from an expert witness aiming at establishing on one hand that Cover did
not meet any of the three tests and on the other, that it met each and every insolvency test.
266

Must all tests be met in order to declare someone insolvent? Or is just one, either of them, sufficient?

267

The answer to the foregoing question has been settled by the jurisprudence 7 . These tests are not cumulative.

268 However, the tests must be applied in light of the facts specific to each case, always bearing in mind the aforementioned
principles underlying the BIA.
269
Before examining those three tests, the Court will deal with the argument of Guardian's lawyers that Cover's own
admission of insolvency evidenced by the Assignment in Bankruptcy Resolution passed by a majority of its Board of directors
settles any doubt about Cover's actual insolvency as at August 22, 2014. They believe that Cover's own acknowledgement of
insolvency made through the said resolution of its Board of directors cannot be ignored and must take precedence.
270 With all due respect, the Court disagrees with that assertion and the Court cannot ignore either that Boudreault, the third
member of the Board of directors, voiced his objection and voted against such a resolution proposed by his two co-directors,
Morrison and Zoulek.
271

The resolution passed on August 22, 2014 with a majority of directors, reads as follows:
INSOLVENCY AND BANKRUPTCY:
After the review of the Company's financial position, the Board of Directors acknowledges that the Company is insolvent
and that it is unable to meet its obligations as they become due.
UPON MOTION DULY MADE AND SECONDED, IT IS RESOLVED THAT:
The Company file an assignment and that PricewaterhouseCoopers LLP, Trustee in the City and District of Montreal, act
as Trustee to the bankruptcy of the Company, and that Michael Morrison is authorized and directed, by and on behalf of
the Company, to sign all documents and to do such further acts and things as Michael Morrison, in his sole discretion, may
consider necessary or desirable to give effect to this resolution.
[the "Assignment in Bankruptcy Resolution"]

272
The Court believes that even in the absence of any mention of Boudreault's negative vote in the resolution itself by
adopting the Assignment in Bankruptcy Resolution under the particular circumstances then prevailing, Morrison and Zoulek,
the two members of the Board designated by Guardian Canada, who voted in its favour despite the objections of Boudreault,
the director designated by Gestion, violated the provisions of Section 1.1 of the 2010 Shareholders' Agreement as Gestion's
approval was necessary if not essential to proceed to the liquidation of Cover:
1.1 A correct and complete copy of the articles and bylaws of the Company and Cover are attached as Exhibit 1.1. The
Company will not, without the approval of Gestion Boudreault: (i) amend its articles or bylaws (other than ministerial or
technical changes that do not affect any substantial rights of any shareholder); or (ii) sell assets which are responsible, in
the aggregate, for 40 percent of the sales of the Company; or (iii) sell the shares of a subsidiary or a sub-subsidiary; or (iv)
amalgamate or merge with another company; or (v) liquidate the Company.
273
It is necessary to point out that the present matter is a rather unusual, if not a unique one in that it is, to all intents and
purposes, a form of an unfortunate "duel" between the two shareholders of Cover. One that owns 75% of its shares who wants
its company to be declared bankrupt at all cost and the minority shareholder who want to "keep it alive" and operating.
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274
We are not facing a company that on August 22 and 25, 2014, was avoiding its creditors as it could not honour its
financial obligations towards them as they were becoming due. The actual situation prevailing at the time was entirely the
opposite. This does not mean that Cover was not called upon to face certain financial challenges in the months or years to come,
but its very survival was not an issue for anyone, except for Guardian and its wholly owned subsidiary, Guardian Canada who
in all likelihood, had a very different agenda for Cover.
275
In fact, the preponderant evidence reveals that on August 22 nd , 2014, Cover was in sound financial situation. It was
profitable despite a reduced market share but it was improving, as Terence Boudreault testified. Cover met its liabilities has they
were becoming due without any difficulty; Cover enjoyed significant available short-term credit from its banker, the Scotia Bank,
with an important unused portion; all of Cover's plants assessed at some $12M were free of any charge, mortgage, hypothec or
encumbrances and Cover was providing after-sale service and honouring the warranty given to its clients by replacing defective
products during the applicable warranty period.
276
In December 2013, Guardian Canada demanded that a $5M dividend be declared and distributed. This is not a sign in
itself of pending insolvency, unless Guardian Canada was already planning to position Cover for insolvency if one considers
the amount of such a dividend in light of the $500,000 profits made by Cover in 2013. But the Court does not believe so because
of the $10M transaction that was "still in the air" then.
277 One must remember that the $5M dividend was reduced to $4M at the insistence of Boudreault who thought that it was
seriously out of proportion with the $500,000 profits for 2013.
278

Can Boudreault be blamed for bowing on that question? The answer is no.

279
Gestion was about to see its stake in Cover reduced to 11% in a few days. Gestion was about to get $10M from
Guardian Canada for part of its shares. This is not the sign of a majority shareholder who does not believe in Cover and who
will provoke its bankruptcy soon after. The problems related to the 2011 Production were well known by all and Cover was
actively honouring its warranty program. The idea that Guardian would renege on its agreements with Gestion and provoke the
bankruptcy of Cover eight months later was not in Boudreault's mind for certain; had Boudreault known Guardian's real plans,
the Court is convinced that he would have never allowed Guardian to remove so much equity from Cover to the detriment of
the company, its workforce and its creditors and customers. The Court is certain that at the time, Boudreault never entertained
the idea that Guardian was not acting in good faith.
280
Moreover, no one can pretend that with a reduced stake in Cover at 11%, Boudreault did not care anymore. The latter
had accepted to push the exercise of his Option to the end of 2016 and to remain at the helm of Cover for two more years. We
must bear in mind that this whole idea came from Guardian and Morrison in the spring of 2013, not from Boudreault.
281 If indeed, Boudreault was aware of crucial and catastrophic information about the 2011 Production and purposely kept it
secret from Guardian, wouldn't it have made far more sense for Boudreault "to get out of Cover as soon as possible" and refuse
to postpone by two more years the exercise of his Option, hoping that Guardian would only discover the so-called "truth" after
his exercising the Option in September 2014?
282
Cover is also involved in two lawsuits for product liability, namely the Bocenor and the Jeld-Wen lawsuits that it
contested in good faith in the case of Bocenor and is still contesting in the same manner with respect to Jeld-Wen, in light of the
evidence offered by its outside counsel in a "huis-clos" hearing. If and when the plaintiffs eventually succeed and are awarded
an indemnity against Cover, it is not anticipated that, under normal circumstances, the financial obligations of Cover would
threaten the very survival of the company.
283
Finally, on August 25, 2014, there was not a single creditor that was applying any form of pressure on Cover to cause
its bankruptcy due to its failure or its default to honour its obligations has they became due.
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284
With such a factual backdrop, the lawyers for Guardian and Guardian Canada argued that the expression "liquidate",
found in Section 1.1 of the 2010 Shareholders' Agreement, did not mean or include the notion of filing of a voluntary assignment
in bankruptcy under the BIA.
285

With all due respect, the Court disagrees.

286
The right of veto granted to Gestion regarding an eventual liquidation of Cover was first introduced in the 2004
Shareholders' Agreement. The Court does not know the reasons for such an addition. However, the expression used in the
Agreement does not specify the method of "liquidation" contemplated by the parties. Obviously, the parties had to contemplate a
liquidation to be decided by the Board of directors of Cover; otherwise Gestion's right to object was pointless, if not meaningless.
In order to determine whether the expression "liquidate" applies herein, one has to also take into consideration the circumstances
surrounding the adoption of the Assignment in Bankruptcy Resolution.
287 As previously mentioned, on August 22, 2014, there were no "outside forces" exerting any pressure on Cover due to its
alleged state of insolvency. The decision to file an assignment in bankruptcy came exclusively from within the company or more,
precisely from the majority shareholder, who had designated two of three directors sitting on Cover's Board and who caused
them to propose and adopt the Assignment in Bankruptcy Resolution for financial reasons that only mattered to that shareholder.
288
There is no doubt in the Court's mind that the Cover's assignment in bankruptcy constitutes a voluntary assignment
decided by a majority of its directors with the strong objection of Boudreault, designated by Gestion. The very purpose of an
assignment in bankruptcy of a corporation is to ensure its orderly "liquidation" and the orderly "liquidation" of its assets in
compliance with the rules set out in the BIA. [Emphasis added]
289
The vehicle adopted and used by the majority of Cover's directors was a voluntary liquidation of the company under
the BIA. It therefore constituted a voluntary liquidation of Cover, within the meaning of Section 1.1 of the 2010 Shareholders'
Agreement and by disregarding Boudreault's objection to proceed to the liquidation of Cover under the BIA, the other two
directors (as well as Guardian Canada) violated the terms and conditions of the said Agreement. [Emphasis added]
290
Based on the rights granted to Gestion under Section 1.1 of the 2010 Shareholders' Agreement, the Board of directors
could not validly adopt the Assignment in Bankruptcy Resolution without Gestion's approval that had to be expressed through
Boudreault.
291
Notwithstanding the foregoing, the Tribunal does not believe that on August 22 and 25, 2014, Cover met any of the
three insolvency tests as they should be applied.
292 The MNP Report concluded otherwise. With its three scenarios, Cover met all three insolvency tests. But, all due respect,
The Court strongly disagrees with MNP's conclusions that result from unproven and unrealistic scenarios dictated by Guardian.
-The MNP Report dated August 21, 2014 (R-6)
293
The decision to adopt the Assignment in Bankruptcy Resolution made by Guardian via its two designated directors,
Morrison and Zoulek, on August 22, 2014, was based on the findings and conclusions of the MNP Report dated August 21,
2014 (R-6) that had been ordered on August 12 th , 2014 by La Roche, one of the Guardian Group's lawyers in Montreal. The
mandate was given for the following purpose:
Guardian Industries Canada Corp. (« Guardian » or the « Client ») has requested that we assess the impact of potential
defect liabilities on the financial situation of Cover Industries Inc. (« Cover »), a subsidiary of Guardian, following defects.
You have also asked us to prepare calculations (« Calculations ») to determine whether Cover has the financial capacity to
meet its obligations as they become due, taking into consideration those potential liabilities.
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MNP is hereby providing a report of our findings, based on the available financial information received as of the date of
this report. It is our understanding that this report will be provided to Cover's Directors to assist them in assessing
the financial situation of Cover during their Board Meeting scheduled on Friday August 22, 2014.
[Emphasis added]
294
The Court finds that MNP's "catastrophic" 100% scenario was inspired if not dictated by Guardian that informed
MNP of its concerns that the IGUs manufactured by Cover in the year 2011 exhibited a higher than normal rate of return for
manufacturing defects and are likely to be replaced:
However, since 2011, Cover started experiencing higher rates of returns for defective products. After investigating the
issue and having a third-party expert review the defective units, it appears that the sealant used by Cover is incompatible
with the PVC of the spacer.
The Units produced by Cover in 2011 appear to be experiencing the most failures. In 2011, Cover changed its productmix to use a new sealant. In total 679,392 were produced in 2011. As of August 19, 2014, Cover has already replaced
49,803 Units which represents 7.33% of the total number of Units produced in 2011. Cover's warranty for this type of
defect is up to 15 years.
Guardian is concerned that the entirety of the Units produced in 2011, combining the specific sealant and spacer,
may be defective and will require a Unit replacement. Cover's product warranty covers this type of defects and therefore
customers will be entitled to replacement Units. Hence, Guardian expects that the levels of product returns will increase
exponentially in the short term. (MNP Report page 2)
[Emphasis added]
295
The Court notes that the 100% replacement scenario was not only a finding or a conclusion reached by the author of
the MNP Report, Mr. Denis Hamel ("Hamel") of MNP, but the latter did not determine if such a conclusion was reasonable
under the circumstances.
296 The Court concludes that the 100% replacement scenario came from Guardian and MNP simply calculated the damages
stemming from it and adding the 75% and 50% scenarios to give more credence to his conclusions, namely Cover was insolvent
in August 2014 under all scenarios:
We have calculated the potential liability using average variable costs based on net sales for the years 2011 to 2013 based
on Cover's financial results and from internally prepared document. The potential liability calculated is then present-valued
over the remaining warranty period.
The present value calculated represents the amount that Cover would need to invest right away to be able to assume the
potential liability as it becomes payable (as per our claim scenarios in section 7.2.1).
This scenario is, in our view, likely to represent the reality that Cover will face if clients' claims start to increase
exponentially. We used a discount rate of 2.5 % to convert future claims to a present value. The rate used is based on the
Bank of Canada marketable bonds over 10 years on the date of this report. (MNP Report page 5)
297 MNP made calculations based on three assumptions namely that the rate of defective 2011 IGUs to be replaced would be
50%, 75% and 100% in all cases based on a 15 year warranty period, although some IGUs came with 5 year or 10 year warranties.
298

Hamel added:
We have calculated that the cost of replacing the remaining Units represents an amount between $21.27 and 42.55 million
(Schedule 3) with a present value of between $19.33 million and $35.74 million as of July 31, 2014.
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When we include the potential defect liability to the total liabilities, as per July 31, 2014 financial results, Cover found
itself in a position where its total assets ($13.76 million) are not sufficient to cover its liabilities. This situation meets one
of the criteria [based on the definition of "insolvent person" in the BIA] for Cover to be insolvent. (MNP Report page 9)
[...]
In all three scenarios, the Calculations show that, as of 2014, Cover will start incurring negative cash flow considering
the defect liability.
Both the 100% and 75% scenarios (A and B above) have cumulative negative cash flows until 2026. Based on a 100%
scenario, cumulative negative cash flow is $(11,414,052) in 2026 (Schedule 5). Based on a 75% scenario, Cover would
not achieve a positive cash flow until 2024 at which point the cumulative negative cash flow is $(7,494,418) (Schedule 6).
Based on a 50% scenario (C above), Cover would not achieve a positive cash flow until 2021 at which point the cumulative
negative cash flow is $(4,260,991) (Schedule 7). (MNP Report page 11)
299

Hamel concluded his report as follows;
8, CONCLUSION
Based on the information obtained, the assumptions enumerated in this report and the work performed, we are of
the view that:
a) Cover faces a potential defect liability of $42.55 million with a present value of between $19.33 million (50% of Units
replaced) and $35.74 million (100% of Units replaced) as of July 31, 2014.
b) When we include the $42.55 million of potential defect liability to the total liabilities, as per July 31, 2014 financial
results, Cover's will find itself in a position where its total assets ($13.76 million) are not sufficient to cover its liabilities.
This situation meets one of the criteria for Cover to be insolvent.
c) Cover will start incurring negative cash flow after defective Units' defect liability costs as of 2014. Cover does not have
the financial capacity to assume this potential defect liability, and as the claims for defective Units will arise, it will not
be able to meet its obligations as they become due. This situation meets one of the other criteria for the company to be
insolvent.
d) Cover will become insolvent if the shareholders do not inject new capital or obtain additional financing to cover
the negative cash flow to be incurred.
e) The calculations performed do not take into account some facts that are not quantifiable at the time of this report. For
example: the judgement against Cover for which the quantum of damages is unknown; the Motion to institute proceedings
against Cover for which the amount claimed is approximately $4.6 million; and other potential lawsuits, such as a class
action, since the defect is pervasive in the window Unit. (MNP Report page 12)
[Emphasis added]

300 Hamel's report is based essentially on the information provided by Guardian and its lawyers and Guardian's expectation
or concerns that the entire 2011 Production had to be replaced. Such an unsubstantiated expectation or such concerns do not
automatically turn into reality. Hamel had to test the soundness of Guardian's apprehensions made with one goal in mind, find
a way to put Cover into bankruptcy.
301
Hamel never had any discussions with anyone at Cover nor did he ever visit one of its facilities in order to verify if
Guardian's concerns were justified and realistic. He simply built his report on it.
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302
The exercise was, in all appearances, to use Guardian's concerns convert them into the assumption that Cover was
inevitably going to experience a 100% replacement scenario of its 2011 Production and quantify Cover's damages as a result
thereof to conclude that Cover was insolvent now, within the meaning of the BIA at the time.
303
Hamel wrote his report knowing full well in all likelihood that the Board was to meet on August 22 nd , 2014 and that
his report released on the day before would serve to adopt the Assignment in Bankruptcy Resolution.
304 In support of its Motion to Annul the Bankruptcy of Cover, Gestion retained the services of Mr. François Filion ("Filion")
of Accuracy Canada Inc. ("Accuracy") to analyse and comment the MNP Report (R-6) and to express his opinion as an expert
on the "insolvency" of Cover on August 22 and 25, 2014 (the "Accuracy Report").
-Accuracy Canada Inc. — Report dated August 27, 2014 prepared at the request of Gestion's lawyers
305
After having analysed, inter alia, Cover's historic financial statements, Filion concluded that the company had been
profitable, despite the loss of a portion of its market share between 2010 and 2013 and, despite the claims related to the 2011
Production, it had nevertheless been able to generate so far a profit, albeit more modest.
306
Comparing Cover's 2014 results to the same period in 2013 revealed, setting aside the present bankruptcy context
provoked by Guardian, that it was going to realize similar profits.
307 Filion noted that as at July 31, 2014, Cover had no difficulty in collecting its accounts receivable and paying its accounts
payable when they became due. Moreover, at the time, Cover was only using $1.76M of a $4.7M line of credit with the Scotia
Bank.
308

Cover had unencumbered immovable assets assessed at more than $12M.

309
Filion concluded that in his opinion, Cover was not insolvent at the time and showed all the signs of being in healthy
financial condition.
310
In his opinion, MNP Report's conclusions were purely theoretical and were based on the worst possible scenarios with
the replacement of 100%, 75% or 50% of the 2011 Production.
311
At a 100% replacement rate of the 2011 Production, IGUs that would have to be replaced as far as in 2026 (based on a
15-year warranty) would generate a replacement value of some $42M with an actual value of almost $36 million in 2014, hence
Cover's actual state of insolvency with assets of less than $14 million in August 2014.
312

Hamel was proving that Cover was meeting Test C.

313 Moreover, when using MNP's original cash flows in the report that was used by the two directors designated by Guardian
and Guardian Canada on August 22, 2014, Hamel showed that under the three scenarios, Cover's cash flow from 2014 to 2026
would always negative throughout whether one would consider the worst scenario possible (100% replacement rate) or the
other two at 75% and 50%.
314
Hamel's cash-flows were consistently negative from 2014 and thereafter. It showed that Cover was losing money from
2014 due to his 2011 Production replacement's scenarios. With such figures, MNP concluded that Cover could not honour its
obligations as they became due even in 2014.
315

Therefore, Cover met the other two insolvency tests (A and B) of the BIA in August 2014.

316 However, Filion noted the presence of significant errors in the three cash flows used by MNP in its report of August 21,
2014. The main error was that Hamel used "after tax" revenues to which he applied the "before tax" cost of replacement of the
2011 Production IGUs. As a matter of example, Filion identified that the replacement cost used by MNP in the MNP Report
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for the year 2014 was $869,146, omitting to deduct from such cost, tax savings of $233,800 yielding a net replacement cost of
$635,346. Mr. Hamel of MNP acknowledged his omission that had an important impact on his entire cash flows covering 2014
to 2026 because of the 15-year warranty coming with the 2011 Production.
317
With Filion's correction, Cover's three cash flows (keeping the same projected annual revenues used by Hamel in the
MNP Report) revealed a totally different picture. The cash-flows went from all negative year after year beginning in 2014 to
all positive from 2014 to 2020 in six years, under the worst case scenario (100%). But, with the 75% and the 50% replacement
rate scenarios, Cover's cash flow would remain positive from 2014 throughout until 2026.
318
In other words, with the projected annual revenues used by MNP in its August 21, 2014 report, Cover could still
manage to replace the 2011 Production at the unproven rates of 50% and even 75% and would only need the assistance from
its shareholders commencing in 2020 with the 100% scenario, assuming that its revenues have not increased at all in 2020.
319
Filion concluded his report by mentioning that in order to be considered insolvent at the time, the Court would have
to consider that Cover:
would not dispose of cash flow generated by its future operations;
be confronted to claims from secured creditors, which is not the case here;
had a negative cash flow (N.B. Filion agrees with annual revenues of $2.6M used by MNP in its August 21, 2014 report
that would be sufficient, except for some years commencing on 2020 in a 100% replacement scenario);
had no access to short term credit (Cover used at the time $1.76M out of a $4.7M line of credit which is still extended by
Scotia Bank, despite its difficulties with Guardian);
had no possibility to obtain long-term financing (at the time that Cover was assigned in bankruptcy, all of its immovable
assets, with an estimated value of $12M, were free of any encumbrances and charges); and
could not count on the financial support of its shareholders.
320 On that latter subject, Filion noted that between 1997 and 2013, Cover declared and distributed some $83M in dividends
with Guardian Canada's share being in excess of $61M (over $43M since 2005).
321
The Court noted that the Guardian Group received from Cover some $15M in dividends since 2010, when they had
already agreed to an Option bearing an $18M minimum purchase price for Gestion's shares. In 2010, the Guardian Group was
aware of the Bocenor lawsuit that was instituted in 2005. By the end of 2012, when the Guardian Group received another $3M
in dividends, they were aware of the Jeld-Wen lawsuit and they already knew of the 2011 Production problem.
322 The Court does not believe Morrison's testimony and affidavit that the 2011 Production problem came as a total surprise
to the Guardian Group in July 2014. At the end of 2011, Cover had already identified the problem with the Bostik 9152 sealant,
had found a suitable alternative and had already not only started phasing out the Bostik 9152 sealant from its production plants
but also started replacing failed IGUs in 2012.
323
How did the Guardian Group ever expect Cover to honour its obligations as they would become due and withdraw
so much money in dividends?
324
They could answer that Boudreault should have objected at the time and that he did not because Gestion was also
collecting handsome amounts.
325
It is true that with a 25% share, Gestion's dividends were also significant but it is not the one who is intent on closing
Cover and on ceasing its operations, closing its various plants and dismissing a 300 employee workforce without mentioning
the numerous customers who count on its after-sale service and on its warranty support that will be left stranded.
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326 Filion also mentioned that declaring a $4M dividend in December 2013 with profits before income tax of $500,000 had
to be taken as an indication that Cover shareholders were not anticipating any cash flow problems in the short term.
327
Guardian responded that it was unaware of the 2011 Production failure and its "catastrophic" extent. Again, no one
knows the true extent number of the IGUs of the 2011 Production that will truly fail in the future. But, Guardian conveniently
adopted an unsubstantiated "catastrophic" 100% failure rate, a fact that is not supported by the preponderant evidence, to create
a state of insolvency for Cover.
328
Filion's credibility and even his competence were attacked by the lawyer for the Guardian Group, based mainly on
the comments made by a judge in a previous case. The Court appreciates the credibility of the witnesses who appear before it,
based on the witness' testimony and the evidence offered during the hearing. With all due respect, the Court is not bound by the
comments or findings of other judges based testimonies delivered and the evidence offered in other trials.
329
On the contrary, the Court found Filion's testimony as an expert witness in his field of expertise as solid, credible and
convincing; his report was very useful for the purposes hereof and was not tainted by any partiality.
330
The Motion to Annul and the Accuracy Report seem to have induced Guardian and Guardian Canada to seek a new
opinion from MNP and another one from Mr. Stephen Howes ("Howes"), an expert in IGUs.
-MNP's report dated October 6, 2014 entitled "Cover Industries Inc. — Defect Liability — Financial Impact
Assessment" (D-25)
331 It must be pointed out that the present Motion to Annul prompted Guardian to "dig deeper" in order to justify the decision
of its two designated directors to adopt the Assignment in Bankruptcy Resolution of August 22, 2014.
332
MNP was asked by Guardian Canada to submit a second report. That second report came with conclusions far more
alarming, if not depicting a greater catastrophic if not totally hopeless situation for Cover.
333 Moreover, Guardian is now blaming Cover for having sold IGUs (the 2011 Production) that did not pass the certification
process by the IGMAC, a competent certification authority; a fact that the two directors, Morrison and Zoulek, must now
disclose without any delay to the Canadian population, hence the true purpose of their Motion for Review and Direction.
334 In the context of contesting the present Motion to Annul, the Guardian Group retained the services of Howes, an expert
in IGUs, who testified that in his own opinion, upon his examination of a samples of the IGUs manufactured by Cover in 2011
and other more recent samples, all IGUs manufactured by Cover until now will fail and will all have to be replaced.
335
The second report filed by MNP accepts and uses Howes' findings and conclusions to now adopt the assumption that
every single IGU manufactured by Cover from 2011 until now is defective and must be replaced.
336
If the findings and conclusions reached in those two additional expert reports are true, the message that the Guardian
Group seems to convey to the Court is that it should only conclude that Cover's operations have been a "total disaster" since
2011 and that it cannot manufacture a single IGU correctly. Regardless of the question of its insolvency on August 25, 2014,
the company should be quickly "put out of its misery" for the greater benefit of its customers. Cover must stop its operations
with any further delay and proceed with its liquidation under the BIA.
337

Qui veut noyer son chien, l'accuse de la rage.

338
MNP's second report, dated October 6, 2014 (D-25) ("MNP's second Report"), was ordered by Guardian Canada
and aimed at confirming Hamel's initial conclusions of the MNP Report that served to adopt the Assignment in Bankruptcy
Resolution.
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339
However, Hamel used different hypotheses even more unlikely and improbable than the ones he used initially in his
first report.
340 In his first report, Hamel used the scenario representing Guardian's concerns at the time, namely that 100% of the 2011
Production was defective and had to be replaced. In his second report, Hamel expressed the opinion that not only each and every
IGU manufactured by Cover in 2011 was defective but that all subsequent productions until now were as well defective and
must be entirely be replaced. In other words, since 2011 Cover never produced a single IGU that was not defective. Hamel based
his new position on the report dated October 4, 2014, filed by the expert Howes (D-26) that will be examined subsequently.
341 With all due respect, the Court has already expressed its serious reservations about Hamel's first report and especially, his
hypothesis of a 100% replacement rate of the 2011 Production. Nothing in the evidence gives any credence to such an eventuality
that originated from Guardian's concerns for the purpose of preparing the first MNP Report and putting Cover in bankruptcy.
342
Hamel embraced Howes' conclusions that the 2012, 2013 and 2014 productions would fail entirely as well. Hamel
also maintained his 100% replacement scenario for the 2011 Production, despite Howes' opinion that 80% to 90% of the 2011
Production will fail.
343
Yet, the preponderant evidence established that Cover's subsequent productions were manufactured with a different
sealant that not only performed well, but the IGUs from these productions were duly certified.
344
In his second report, Hamel surprisingly considered additional elements that were known at the time of preparing his
first report.
345 More importantly, Hamel acknowledged and corrected his error, identified by Filion, with respect to his use of the before
tax replacement costs with after tax revenues. However, his three negative cash-flows that justified, under his three scenarios,
his conclusion that Cover was insolvent under Test C on August 21, 2014, were no longer negative after applying the necessary
adjustments identified by Filion.
346 Hamel chose to change Cover's anticipated revenues between 2014 and 2026 in the cash-flows used for his three scenarios
(100%, 75% and 50% replacements).
347 In his first report that served Morrison and Zoulek to vote the Assignment in Bankruptcy Resolution, Hamel used annual
cash-flow projections of approximately $2.3M from 2014 to 2026; a projection that Filion considered acceptable, although
somewhat conservative given Cover's historical financial results.
348
In his second report, Hamel replaced the annual projections of $2.3M with annual revenues of $119,010 from 2014
to 2026. To achieve that result, Hamel used the six-week cash flow that Cover produced with the Trustee following the Stay
Order. This six-week cash-flow does not reflect in any way the normal operations of Cover but rather its anticipated income
and expenditures on a short term basis after having been plunged into bankruptcy by the Guardian Group. It even includes the
cash in advance in excess of $1M per month that it must pay to Guardian in order to continue being supplied by the latter with
glass material and legal fees for M tre Jacques Larochelle who is actively representing Cover in the Jeld-Wen lawsuit. There is
nothing realistic about this short-term cash-flow that can be used to establish Cover's insolvency on or before August 25, 2014.
349

The Court is not concerned here with Cover's financial situation under the existing bankruptcy process.

350 The MNP second Report is of no use to assist the Court make such a determination. The measures adopted by Guardian
and Guardian Canada since the filing of the Motion to Annul the Bankruptcy of Cover have been anything but helpful to allow
Cover to continue its normal operations, as was contemplated by the Stay Order (the change of the credit terms by Guardian
regarding the supply of glass to "Cash in advance", Guardian's objections to Scotia Bank extending funds under the existing
short-term facility that Scotia Bank was ready to maintain available despite the bankruptcy, Guardian's contestation of Gestion
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Motion for Interim Financing in virtue of which Gestion offered to advance $2M to Cover to maintain its operations are prime
examples).
351
Of course, if you prevent Cover from operating normally and significantly restrict its use of funds for its operations
and its ability to generate revenues as it was before, in addition to having withdrawn some $4M in dividends a few months
earlier, will guarantee that Cover is no longer and will no longer be able to honour its 15-year warranty and continue to replace
defective IGUs as it was doing until then.
352
However, this is not the test that the Court must make to determine if Cover was insolvent when the Assignment in
Bankruptcy Resolution was adopted.
353 The Court must determine whether Cover was indeed insolvent on August 22 nd and on August 25 th , 2014. In deciding
whether an assignment ought not to have been filed, events must be considered as they existed when the assignment was filed:
post-assignment events cannot be used to support the present application. 8
354
The new scenarios developed by Hamel in his second report are so exaggerated and preposterous that they appear to
have been tailor-made once again to reinforce Guardian's wishes. Cover has to fail and disappear, no matter what the cost.
355 This is not the type of conduct that the Court expects from an expert witness who is supposed to give an impartial opinion
to assist the Court to make a decision. How can the Court give any credibility to an "amended" expert's opinion that Cover's
adjusted annual revenues (that obviously should have been used in MNP's first report), should not have been the conservative
$2.3M (as labelled by Filion) but rather $119,010 based on six-week cash-flow readjusted by Hamel to span 12 years from
2014 to 2026?
356
The role adopted by Hamel is even more dubious in the Court's eyes, when the expert witness considers in his second
report the $18 million Option and the Bocenor and Jeld-Wen lawsuits at face value.
357
In his first report, Hamel did not consider in his calculations the Bocenor and the Jeld-Wen lawsuits as, according to
him, they could not be quantified in the context of his attempt to determine the insolvency of Cover at the time:
The calculations performed do not take into account some facts that are not quantifiable at the time of this report. For
example: the judgement against Cover for which the quantum of damages is unknown [Bocenor]; the Motion to institute
proceedings against Cover for which the amount claimed is approximately $4.6 million; [ . . . ] 9
[Emphasis added]
358

A few weeks later, the expert witness adopts a different approach in his second report. He adds $6,386,093 to Cover's

liabilities related to those two lawsuits 10 . This total amount represents the full face value of the two lawsuits.
359 This abrupt change in such a short period of time on Hamel's part is difficult to understand. What made change Hamel's
mind?
360
The Court understands that during that period of time, Hamel was provided with the Bocenor judgment rendered on
February 22, 2013 in virtue of which Cover was found liable with two co-defendants. In the Bocenor case, the extent of Cover's
liability for this 2005 lawsuit has yet to be determined by the judge who has taken the case under advisement. Nobody knows
the amount of Cover's condemnation considering also the presence of two co-defendants.
361

Hamel was also provided with the Jeld-Wen's Motion to Institute Legal Proceedings against Cover filed in July 2012.

362
During his testimony, Hamel acknowledged that he made no further attempts to determine the validity of those two
claims taken at their face value of $6,386,093. Hamel did not try to obtain Cover's defences filed in both cases, nor the expert
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reports, nor did he try to contact Cover's lawyer, M tre Jacques Larochelle, who incidentally testified under "huis clos" about
those two cases.
363
With all due respect, M tre Larochelle's testimony left serious doubts in the Court's mind about the validity of the
assumptions made by Hamel regarding Cover's potential exposure in these lawsuits. Hamel's sudden reliance on two documents
with these two lawsuits that were available before his first report is clearly not sufficient, in the Court's opinion, to give credibility
to the decision of the expert witness to add more than $6M to Cover's liabilities when a few weeks earlier, he could not quantify
these contingent liabilities.
364 To all intents and purposes, Hamel's position in his second report seems to reflect the same approach taken by Guardian
for the purpose of these legal proceedings. Guardian is ready to admit liabilities, any possible liabilities using the worst and most
catastrophic scenarios that will generate the highest amount of debts and liabilities possible (100% replacement rate scenario,
otherwise contested lawsuits at face value, etc.).
365 Finally, Hamel decided to add the $18 million Option as a liability of Cover to justify its insolvency as at August 21 st ,
2014, another fact know to him when he submitted his first report.
366
As an expert specialised in insolvency, Hamel knew very well or should have known, that this amount could not be
considered on August 21, 2014 to determine the insolvency of Cover.
367
Firstly, the Option had not been exercised and was not due at the time. That is undoubtedly why he did not consider it
in his first report. Secondly, had Hamel read the 2010 Shareholders' Agreement, the latter would have realised that triggering
the bankruptcy of Cover terminated automatically the Agreement and more importantly, voided the Option and the Guardian
Guarantee. Moreover, if it was exercised by Gestion and that Cover could not pay the minimum purchase price, as it was always
contemplated given the amount of dividends declared over the years, only Guardian was capable and liable to pay the same
amount as a principal debtor and not merely as a surety.
368
The Court gives no credence to MNP second Report, a document that contains unrealistic, unsupported and grossly
exaggerated hypotheses and assumptions to depict, if not artificially create, a false state of insolvency.
-Mr. Stephen Howes report dated October 4, 2014 entitled "Insulating Glass Failures of Industries Cover, Inc." (D-26)
369 Howes is an expert in IGUs who testified in support of his report entitled "Insulated Glass Failures of Industries Cover,
Inc." (D-26) (the "Howes Report"). Howes' services were retained by the lawyers for the Guardian Group after the institution
of the present proceedings. His report did not exist when the Assignment in Bankruptcy Resolution was adopted by Morrison
and Zoulek.
370
Howes concluded in his report that some 80% to 90% of the 2011 Production was defective 11 . Howes based his
conclusion on his inspection at Guardian's offices of some ten IGUs from the 2011 Production that were defective. In the Court's
view, such an opinion is astonishing given that Howes was able to come to such a firm conclusion affecting 679,392 IGUs
produced in 2011 after having examined only ten of those units that were known to be defective and parts of some dismantled
units, also defective and apparently coming from the same production.
371
Let us not forget that under the 2010 HB Fuller test, four of six IGUs assembled with Bostik 9152 sealant passed a 22week P1 Chamber test and a fifth one passed the 15-week level before failing.
372
During his testimony, Howes acknowledged that he did not take into consideration various factors that influence the
longevity of IGUs (the glazing of the IGU, the orientation of the IGU once installed, the weather conditions, etc.).
373
There is no convincing and credible evidence that 80%, 90% and even 100% of the 2011 Production will fail with
certainty. The only certainty is that by August 2014, 7.33% of the 2011 Production had been replaced in a three-year period and
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that the number of replaced IGUs rose to 7.9% at the time of the hearing in mid-October 2014. With all due respect, the Court
does not see any convincing evidence that the above mentioned rates are realistic and sufficiently probable to be utilised.
374

These conclusions remain opinions that, in all appearances, seem to have been dictated or expected by Guardian's need

to establish the insolvency of Cover as at August 22 nd , 2014 and justify the decision of its two directors, Morrison and Zoulek,
to adopt the Assignment in Bankruptcy Resolution.
375 Without a very high return rate or failure rate to occur under a 15-year warranty program ending in 2026, the insolvency
of Cover in August 2014 is very difficult, if not impossible to establish.
376
Howes also examined some 29 IGUs apparently manufactured by Cover in 2014 and found that the workmanship at
Cover that was, in his view, deficient in the 2011 Production (based on his examination a 10 IGUs and of some dismantled
parts) was deficient as well even to this date, leading him and Hamel to conclude that not only the 2011 Production will fail but
all subsequent productions until now, all these findings without Howes ever visiting a single plant of Cover or meeting with a
single of its employees involved in the manufacturing process before expressing such opinions.
377

It must be pointed out that in his report, Howes referred to the 2010 HB Fuller tests as follows:
The results of the HB Fuller testing, dated Dec. 16, 2009, were in my opinion at best inconclusive, with the combination
of the materials, method and workmanship (not done by Cover) as more units failed the testing than passed.
If Erdman cannot get all of the HP Fuller Test Units to last in a PI chamber test, as these results showed, then you can
conclude there is a problem with the equipment/method of the application and further testing should be carried out to
establish the problem. Certainly before going ahead into production of IG units with these same methods, materials and
equipment.
Although the tests showed the chosen sealant, Bostik 5192, combined with Inex Spacer, glass, PIB, desiccant, can reach 24
weeks in a PI chamber @ -80F frost-point, it is my opinion that because of the high percentage of failures of the units
in the PI test Chamber, further testing and investigation should have been taken before changing to these product
combinations and methods in August 2010.
[Emphasis added]

378
During his cross-examination, Howes had to admit that his abovementioned opinion was based on his reading of the
Technical report dated December 16, 2009, a synopsis that reported erroneous test results. The expert witness acknowledged
that he did not read the actual test results of the 2010 HB Fuller, that were attached to the Technical Report, and that showed
indeed a 66.6% success rate for the IGUs assembled with Bostik 5192 sealant that were tested in the P1 Chamber during a 22week period (4 out 6 IGUs) and a fifth one failing after a 15-week period, contrary to what is indicated in his own report.
379
Howes also mentioned in his report that the spacers found in the 2011 Production IGUs that he had examined were
stamped with the IGMAC logo which constituted, in his opinion, a misrepresentation as this type of IGU (Inex spacer with
Bostik 5192 sealant) never passed the IGMAC certification process.
380
Although in his report the expert witness led the reader to believe that Cover was selling all its subsequent production
IGUs bearing the IGMAC logo without the proper certification, Howes had to recognize that other than the problematic 2011
Production, Cover had the proper certification for the following productions.
381
The certification issue raised by Howes became a new major issue for Guardian justifying the immediate bankruptcy
of Cover and the urgency to notify the population that products manufactured and sold by Cover were not only defective but
were falsely represented as having been certified by IGMAC.
382
As previously mentioned, for the purpose of determining the insolvency of Cover, the issue of the lack of certification
in itself is not proof nor a guarantee that all IGUs that have not been certified will automatically fail.
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- The three insolvency tests under the BIA
383 For the purpose of examining the insolvency of Cover, in the Court's opinion, the three tests must be made as of August
22, 2014, the date at which the Assignment in Bankruptcy Resolution was adopted by Morrison and Zoulek. In that resolution,
the two directors acknowledge that Cover was insolvent and was unable to meet its obligations as they became due.
384
One must bear in mind that their decision to adopt the aforesaid resolution was based on the findings and conclusions
of the MNP Report dated August 21, 2014 (R-6).
385
It must be pointed out that the Court already found the scenarios adopted by MNP to be grossly exaggerated, based on
the preponderant evidence. The Court will however use those three scenarios to verify whether Cover was insolvent at that date.
386
The expert witness Filion convinced the Court that the errors made by Hamel in his three original cash-flows attached
to the MNP Report were so significant regarding the before tax replacement cost of the 2011 Production that it will rely on the
same three cash-flows corrected this time by Filion, who used the same projected annual revenues of Cover that Hamel found
acceptable when he drafted his first report.
387
The Court has already explained why it will not consider Hamel's incredible annual revenue projections of $119,010
used in his second report.
388 At the outset, the second test (Test B 12 ) can be easily ruled out. There is ample compelling evidence that on August 22,
2014, Cover had not ceased paying its current obligations in the ordinary course of business, as they were generally becoming
due.
389
As to the first test (Test A 13 ), was Cover unable to meet its obligations for any reason as they generally became due
on August 22, 2014?
390

The inability of a debtor to meet its obligations "for any reason", as they generally become due contemplated in Test A,

implies that it must be considered on the short term basis or in the immediate future 14 .
391
Again, the preponderant evidence convinces the Court that Cover did not meet this specific test on August 22, 2014
or on the following Monday, August 25, 2014.
392
On a short-term basis, Cover was clearly able to meet its obligations as they generally became due. In fact, based on
Hamel's first cash-flows corrected by Filion, the present conclusion is obvious.
393 The third test (Test C 15 ) is the most challenging one. In fact, it is the one used and relied upon by the directors designated
by Guardian Canada to justify their decision to file for a voluntary assignment in bankruptcy with the assistance of the MNP
Report dated August 21, 2014 (R-6). A significant portion of the MNP Report is consecrated to Test C to enable the conclusion
that Cover met that third test in light of its eventual obligations and contingent claims stemming from the 2011 Production.
394
As the three tests are not cumulative, Guardian Canada and Guardian argued, with the active support of the Trustee
and the assistance of MNP, that MNP's conclusions clearly showed that Cover met that specific test in August 2014 and must
therefore be considered to be an "insolvent person" within the meaning of the BIA at that time.
395 The residential IGUs manufactured by Cover during the year 2011 were the main reason why, in Guardian and Guardian
Canada's view, Cover was deemed to be insolvent under Test C on August 22, 2014. The Respondents found, after the fact,
additional reasons to justify their decision to put (or maintain) Cover in bankruptcy. But, the Court must make its determination
based on the facts and circumstances as they existed on August 22, 2014. For instance, it will not consider the preposterous
notion that each and every IGU manufactured to this day by Cover is defective and will have to be replaced. Despite Guardian's
expert report submitted by Howes, there is no convincing evidence that the 2012, 2013 or the 2014 productions were affected
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with the same problem or showed a higher than normal rate of return. There is no compelling evidence either that the new
sealant, used subsequently in replacement of the Bostik 5192, gave any sign of incompatibility.
396
The 2011 Production of IGUs has been determined to be problematic in that the poor compatibility of the Bostik 5192
sealant with the Inex spacer was causing potential leakage and a shorter life period. A greater than normal rate of returned 2011
IGUs started showing in 2012 and accentuated in 2013. For the purposes hereof, Guardian has adopted the position that the
entire 2011 production of 679,392 residential IGUs is defective and that each unit will have to be replaced.
397
Boudreault and his son Terence discovered the seriousness of the compatibility issue between the Inex spacer and the
sealant Bostik 9152 used in the 2011 Production and corrected the situation.
398
The evidence reveals that by mid-August 2014, the 2011 Production return rate had reached 7.33% (7.9% during the
trial), clearly a higher than usual rate compared to past and subsequent productions and Cover's management expected the trend
to continue to increase and eventually peak.
399 In that context, the evidence shows that until August 22, 2014, Cover was successfully honouring its warranty program
and believed that it should continue to do so despite Guardian's objection that labour costs be assumed as well by Cover.
400
There is no doubt that the 2011 Production issue will affect the overall profitability of Cover on a short and medium
term basis, but Boudreault and Terence strongly dispute the idea that 100% or 75% of the 2011 Production will have to be
replaced. Not all IGUs will prove to be defective and with the passage of time, Cover should be able to replace, under its
warranty program, the defective ones. Of course, if they all (100%) had to be replaced on August 22, 2014, Cover would have
faced a major problem. But, such a proposition dictated by Guardian to MNP is not only highly hypothetical but unrealistic
and unproven as well.
401

The Court agrees with Boudreault and Terence on that question.

402
When favouring the existence of contingent claims totalling some $42M stemming from the 100% failure of the 2011
Production and the necessity of replacing all 679,392 IGUs, we are far from the concept of contingent claims that are "sufficiently
certain" within the meaning considered by the Supreme Court of Canada in the AbitibiBowater Inc., Re 16 case.
403
Based on the evidence, what is "sufficiently certain" is that there will be a higher than normal rate of replacement of
the 2011 Production but there is no compelling evidence, in the Court's view, that all IGUs or even 75% of the 2011 Production
IGUs will need to be replaced.
404
Under its three scenarios, MNP gave an actualised value to the aggregate replacement costs to be incurred by Cover
until 2026. The results yielded an estimated liability of $42M (based on the 100% replacement scenario with an actual value as
of July 31, 2014 at $36M) to $21M (based on the 50% replacement scenario with an actual value as of July 31, 2014 at $19M).
With assets valued at some $14M as of July 31 st , 2014, Cover was clearly insolvent within the provisions of the third test.
Cover was financially incapable to proceed to the said replacement in August 2014; hence its state of insolvency under Test C.
Cover can only meet Test C with the addition of contingent claims. Otherwise, it cannot be deemed insolvent.
405
The Statement of affairs (R-10) signed by Morrison and filed with the Trustee on August 22, 2014 (R-10), reveals a
deficiency of $34,901,467 with:
• Assets of $12,334,003; and
• Liabilities of $47,235,470 composed of:
• Unsecured claims of: $2,355,007;
• Secured claims of: $2,330,001;
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• Contingent claims of $42,550,462.
406 The contingent claims are identified by enumerating each and every client of Cover with an amount of liability or claim
of $1 each. Morrison even added the commercial customers that never purchased the 2011 Production IGUs.
407
Incidentally, Jeld-Wen is also identified as a contingent claim with a $1 value. Yet, Hamel retains in his second report
the $4.6M face value. There is no mention of the Bocenor claim.
408 The Court understands that upon signing such a Statement of affairs (R-10) on behalf of Cover, Morrison acknowledged
that, in is opinion based on the Assignment in Bankruptcy Resolution, the latter was insolvent and had to resort to an orderly
liquidation of its assets, essentially because the entire 2011 IGUs production had to be replaced and that each and every client
of Cover had a contingent claim on August 25, 2014 totalling $42,550,462.
409
Without these "contingent claims", Cover was clearly not insolvent. Moreover, Morrison does not seem to have taken
into consideration the fact that at the time Cover had already replaced or was in the process of replacing some 7% of the 2011
Production.
410

In any event, these $42M contingent claims were crucial to successfully pass Test C.

411 Can these contingent claims be considered as obligations of Cover that were due and accruing due as at August 22, 2014,
within the meaning of paragraph c) of the definition of an "insolvent person" in the BIA?
412
How does the jurisprudence approach that specific test that carries a significant different approach compared to the
other two tests?
413

That question must be approached and answered bearing in mind the principles underlying the BIA previously mentioned.

414
The Court is of the view that for the purpose of Test C, only the existing financial obligations at that moment and their
modalities of payment, if any, must be taken into consideration.
415
Based on the preponderant evidence, the Court finds that there is no "sufficient certainty" that these contingent claims
of $42M existed or that they would even come to exist in the future.
416
Moreover, there is compelling evidence based on MNP's cash-flow adjusted with Filion's corrections under the third
scenario with an unlikely 50% return rate over next 11 years until 2026, that Cover will have the necessary positive cash-flow
to honour its warranty on the IGUs of the 2011 Production that will become defective, as the case maybe.
417
The Court cannot accept Guardian's simplistic argument that Test C should be applied, to all intents and purposes,
blindly or in a void by virtually ignoring Cover's present financial condition, its capacity to generate revenues under normal
circumstances, its capacity and willingness to continue to honour valid claims made under its warranty program, as and when
they are filed with Cover.
418

The Court cannot ignore either the reality of the present case.

419
The Court cannot ignore that the majority shareholder instructed its designated directors to cause Cover to admit
its insolvency, based on a trumped-up and self-serving 100% replacement rate scenario assessed at $42M with the kind and
complacent assistance of MNP who determined that despite the fact that the $42M artificial and highly conjectural liability
would be generated over a 12-year period from 2014 to 2026, MNP determined that this contingent liability had an actual value
of $35.74M, hence automatically placing Cover in a state of "legal" insolvency pursuant to Test C of the BIA.
420

The Court refuses to believe that such a simplistic approach meets or respects the spirit of the BIA.
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421
Otherwise, how many law firms and accounting firms would easily be deemed insolvent under Test C, as proposed
by Guardian's lawyers?
422

The Tribunal is in total agreement with the following comments of Justice Ground in the case of Enterprise Capital

Management Inc. v. Semi-Tech Corp. [1999 CarswellOnt 2213 (Ont. S.C.J. [Commercial List])] 17 :
[17] Whatever relevance such definition may have had for purposes of dealing with claims by and against companies in
liquidation under the old winding up legislation, it is apparent to me that it should not be applied to definitions of insolvency.
To include every debt payable at some future date in "accruing due" for the purposes of insolvency tests would
render numerous corporations, with long term debt due over a period of years in the future and anticipated to be
paid out of future income, "insolvent" for purposes of the BIA and therefore the CCAA. For the same reason, I do not
accept the statement quoted in the Enterprise factum from the decision of the Bankruptcy Court for the Southern District of
New York in Centennial Textiles Inc., Re, , 220 B.R. 165 (U.S. N.Y.D.C. 1998) that "if the present saleable value of assets
are less than the amount required to pay existing debt as they mature, the debtor is insolvent". In my view the obligations,
which are to be measured against the fair valuation of a company's property as being obligations due and accruing
due, must be limited to obligations currently payable or properly chargeable to the accounting period during which
the test is being applied as, for example, a sinking fund payment due within the current year. Black's Law Dictionary
defines "accrued liability" as "an obligation or debt which is properly chargeable in a given accounting period but
which is not yet paid or payable". The principal amount of the Notes is neither due nor accruing due in this sense.
[Emphasis added]
423
In Oblats de Marie Immaculee du Manitoba, Re 18 , Justice Schwartz quite appropriately made a distinction between
the possibility of a debt becoming due or accruing due as opposed to a probability:
[37] The remarks of Ground J. in Enterprise Capital Management Inc. v. Semi-Tech Corp. (1999) 10 C.B.R. (4 th) 133
are on point.
[...]
[44] This evidence as to the value of the IRS claims is based on possibilities rather than probabilities and is not
sufficient to meet the CCAA value test of debts due or accruing due. The use of the term "possible" as distinguished
from probable is not accidental.
[45] Likewise the cost of defence and the cost of supporting the retirees has not been sufficiently quantified to be considered
as a debt due or accruing due.
[46] Further, the financial statements at December 31, 2000 (Exhibit "E" of Fiori's affidavit) and December 31, 2001
(Exhibit "F" of the same affidavit) do not estimate the IRS claims or show them as liabilities.
[Emphasis added]
424
The Court believes that within the meaning of the BIA, no one should consider being insolvent on the sole basis that
its liabilities exceed its assets at a given time. One must as well appreciate the person's solvency by examining its capacity to
honour its financial obligations as they become due and in compliance with the requirements of its creditors 19 .
425 Bonneau, Re [1997 CarswellQue 913 (C.S. Que.)] 20 , Justice Fournier stressed the importance of not adopting a restrictive
interpretation of the expression "accruing due" in paragraph c) as follows :
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36 S'il fallait que toutes les personnes qui ont des paiements mensuels future (sic) à faire décident par une fiction
de l'esprit de rendre tous ces paiements mensuels futurs exigibles sur le champ pour estimer leur "solvabilité", une
bonne partie de la population pourrait ou devrait faire faillite, ce qui est un non-sens.
37 Les mots "obligations à échoir" du paragraphe c) de la définition de "personne insolvable" pris dans un sens isolé
pourraient, par une interprétation stricte, procurer ce non-sens.
38 Ce n'est certainement pas le but du législateur de créer un tel non-sens.
39 Le Tribunal est d'avis que la nature et les termes futurs de toutes obligations "à échoir" doivent e?tre pris en
considération lorsqu'est analysé le sens de ce paragraphe c) de la définition de "personne insolvable".
[Emphasis added]
426 The Tribunal also endorses Madam Justice Bédard's following analysis on this subject that reflects very well the approach
that must be favoured under such circumstances:
2 o Lors de la cession de biens, l'intimé était-il insolvable?
[14] Il importe de rappeler que la faillite ne peut être accordée qu'à une personne insolvable. Suivant l'article 2 L.f.i., la
définition de personne insolvable se lit comme suit :
« Personne qui n'est pas en faillite et qui réside au Canada ou y exerce ses activités ou qui a des biens au Canada,
dont les obligations, constituant à l'égard de ses créanciers des réclamations prouvables aux termes de la présente loi,
s'élèvent à mille dollars et, selon le cas :
a) qui, pour une raison quelconque, est incapable de faire honneur à ses obligations au fur et à mesure de leur
échéance;
b) qui a cessé d'acquitter ses obligations courantes dans le cours ordinaire des affaires au fur et à mesure de leur
échéance;
c) dont la totalité des biens n'est pas suffisante, d'après une juste estimation, ou ne suffirait pas, s'il en était disposé
lors d'une vente bien conduite par autorité de justice, pour permettre l'acquittement de toutes ses obligations échues
ou à échoir.
[15] Ainsi, selon cette disposition, une personne n'est pas insolvable par le seul fait que son passif excède son actif. Afin
d'apprécier la solvabilité du débiteur, il est nécessaire d'évaluer sa capacité de faire honneur à ses engagements « selon
les exigences normales de ses créanciers » 21 . De plus, l'insolvabilité d'une personne est constatée lorsque la valeur de
ses biens est inférieure à celle de ses dettes, et que ses revenus ne laissent pas prévoir la possibilité d'une amélioration
dans le futur 22 .
[16] Toutefois, une personne ne sera pas insolvable lorsque ses revenus lui permettent de rembourser les dettes au fur
et à mesure de leur échéance 23 . À titre d'exemple, dans l'affaire In re Tousignant, la Cour d'appel du Québec expose la
situation qui suit :
« N'est pas une personne insolvable au sens de la loi, le débiteur dont la seule dette résulte d'un emprunt de 25 000 $
auprès d'une banque, mais qui a un emploi stable depuis 19 ans, un revenu annuel de 45 000$ et des dépenses
mensuelles variant entre 1 200$ et 1 700$. Malgré un actif limité à 3 300$, il est en mesure de faire face à ses
obligations, à plus forte raison si son créancier est prêt à faire des arrangements pour lui octroyer des délais ». 24
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[17] Lorsqu'une personne solvable fait appel au mécanisme de la faillite, l'annulation de cette faillite peut être demandée.
L'article 181 L.f.i. accorde au tribunal le pouvoir d'annuler la faillite. C'est la base de la présente requête.
[18] Rappelons qu'en matière d'annulation de faillite, chaque cas est un cas d'espèce 25 . Le pouvoir du tribunal d'annuler
une faillite est discrétionnaire. L'annulation de la faillite peut être accordée lorsque le débiteur est en mesure de faire face
à ses obligations à leur échéance, à plus forte raison si le créancier offre de lui consentir des accommodements et délais
pour le remboursement 26 .
[Emphasis added]
427 In the present instance, the inclusion of some $42M of contingent claims conveniently acknowledged by Guardian and
Guardian Canada, was absolutely necessary in Guardian's attempt to establish the alleged insolvency of Cover in August 2014.
While these claims could potentially constitute provable claims in bankruptcy, pursuant to Section 121 and following BIA, they
are nevertheless eventual and unliquidated, if not completely hypothetical and conjectural claims that cannot and should not be
utilised to establish or justify the insolvency of Cover.
428
Again, there is nothing "sufficiently certain" about these eventual claims to the extent (100% or 75%) that Guardian
wants acknowledged by Cover. Nobody knows with "sufficient certainty" the actual amount of these eventual and contingent
claims. But, in the Court's view, the "sufficiently certain" number is nowhere near what has been anticipated by Guardian who,
in any event has showed through its witness Morrison and its lawyers, that it is ready to admit to any indebtedness in the name of
Cover to achieve its dubious goal. The Bocenor and the Jeld-Wen lawsuits are prime examples. On one hand, Cover is contesting
actively and in good faith the Jeld-Wen lawsuit and on the other hand, Guardian is adamant to admit Cover's liability on the
face value of Jeld-Wen's lawsuit.
429

Jeld-Wen should not interpret Guardian's self-serving manoeuvres as a form of confession of judgment by Cover.

430
On August 22, 2014, approximately 7.33% of the 2011 Production had already been replaced or was in the process
of being replaced under Cover's warranty program. Boudreault and his son Terence have always taken the position that Cover
could continue and would continue to honour the warranty that came with the IGUs.
431 Other than a self-serving grossly exaggerated admission by Guardian and Guardian Canada that the entire 2011 Production
was defective and each and every IGU had to be replaced immediately to establish Cover's insolvency, the Court is of the opinion
that such contingent claims, based on Cover's warranty, do not begin to exist before the IGU under warranty gives signs that it is
indeed affected by a defect that prevents it from serving the purpose or the function for which it was purchased in the first place.
CONCLUSIONS ON THE MOTION TO ANNUL COVER'S BANKRUPTCY
432 On August 22 nd , 2014, Boudreault had not exercised Gestion's Option pursuant to the 2010 Shareholders' Agreement.
In fact, he had agreed to postpone its exercise until the end of 2016 at the specific request of Guardian via Morrison. Boudreault
had agreed to remain at the helm of Cover's operations for two more years and he had accepted Guardian's proposal to sell some
of his shares to Guardian Canada for $10M in order to facilitate the merger of Guardian Canada with Cover.
433
Why then provoke Cover's bankruptcy without any prior warning to Boudreault and with the MNP Report that was
ordered a few days before calling the special meeting of the Board of directors and released within less than 24 hours before
passing the Assignment in Bankruptcy Resolution?
434
The only logical and most probable explanation offered by Gestion's lawyers is amply supported by the preponderant
evidence.
435
In the spring of 2013, Guardian had proposed to amend the 2010 Shareholders' Agreement delay by two years the
exercise of the Option, have Guardian Canada acquire 14% of Gestion's stake in Cover for $10M and pave the way for the

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

46

Industries Cover inc. (Syndic), Re, 2015 QCCS 136, 2015 CarswellQue 58
2015 QCCS 136, 2015 CarswellQue 58, 21 C.B.R. (6th) 1, J.E. 2015-314...

merger of Cover with Guardian Canada. Guardian's intentions were reaffirmed in an internal memo dated October 31, 2013
(R-20) and with the delivery to Gestion of draft closing documents in December 2013 (R-20). At that time, Guardian was aware
of the particular problems related to the 2011 Production for months and still proposed to proceed with the $10M transaction.
436 The new ownership acquired the control of Guardian at the end of December 2013 or at the beginning of January 2014
and in all likelihood, decided that Guardian should not go ahead with the $10M transaction. They did not want to acquire a
portion of Gestion's shares for $10M with an $8M balance being paid after September 1 st , 2016, when Gestion would be able
to exercise the Option once amended.
437 In all probabilities, even if Guardian did not proceed with the $10M transaction, it realized that the Guardian Guarantee
bearing a price tag of $18M granted in the 2010 Shareholders' Agreement made it personally liable as "principal debtor" to
Gestion under the said agreement should it exercise its Option to redeem its shares in Cover commencing on September 1 st ,
2014.
438 Guardian wanted out and found a solution that entailed sacrificing Cover. Putting its own subsidiary in bankruptcy would
terminate the 2010 Shareholders' Agreement and void the Option and the Guardian Guarantee. However, the bankruptcy had
to occur before Gestion could exercise its Option, thus before September 1 st , 2014.
439

That was the only true reason to act in such haste.

440 During the hearing, Guardian lawyers made great strides to establish that Guardian, to all intents and purposes, had lost
all confidence in Boudreault, his son Terence and their management team at Cover for their lack of transparency regarding the
2011 production failure and the lack of certification of the IGUs produced in 2011.
441 It is necessary to point out that the Court is not sitting here in a liability hearing between shareholders or in an oppression
remedy.
442
Lack of trust of a shareholder towards another and alleged mismanagement are not a basis to have a corporation file
an assignment in bankruptcy.
443 In theory, whether Guardian knew or not of the 2011 Production problems and of the non-certification issue or whether
it should have known about these issues with the information conveyed monthly by Cover at the time cannot form the basis
upon which is determined Cover's state of alleged insolvency on August 22, 2014.
444

The circumstances and the preponderant evidence lead the Court to the following findings and conclusions.

445
The decision to put Cover in bankruptcy was made by Guardian well before August 22, 2014 but in any event after
December 2013, at which time the $10M transaction with Gestion almost took place. Guardian's decision was final. Nothing
that Boudreault could have said, nothing that he could have done would have stopped Guardian from implementing its plan, at
least, until Gestion's Motion to Annul the Bankruptcy of Cover.
446 But Guardian could not resort to the provisions of the BIA with Cover's then real financial situation. Krywko, Guardian's
in-house counsel, told Morrison that Cover did not have any problems with its creditors. The problem was with its customers
and its customers' customers referring to the 2011 Production.
447

The Statement of affairs (R-10) signed by Morrison is quite eloquent on that point.

448 The problems related to the 2011 Production of residential IGUs were known by all parties much before July 2014 and
they were being dealt with properly by Cover (but in a too generous and unnecessary manner in Guardian's view). However,
the creation of a false "catastrophic discovery" of the 2011 Production in July 2014 became Guardian's keystone in its plan to
provoke the "liquidation" of Cover, with the assistance of the BIA.
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449
With all due respect, the Court finds that MNP Report (R-6) has all the indications of a complacency report prepared
to justify Guardian's already made decision and to permit the use of the provisions and the remedies offered by the BIA to
reach Guardian's goal.
450
The Court also finds that Guardian's sole objective in this unfortunate and tragic affair was to provoke the bankruptcy
of Cover to terminate the 2010 Shareholders' Agreement, void the Option, prevent Gestion from exercising it commencing on
September 1 st , 2014 and most important of all, void as a result thereof the Guardian Guarantee in virtue of which Guardian
was the principal debtor of a $18M undertaking to purchase Gestion's shares in Cover. Guardian was the principal party and
principal debtor in the redemption of Gestion's shares as it conveyed full ownership of Cover to Guardian through its whollyowned subsidiary Guardian Canada.
451 The preponderant evidence reveals that in all probabilities Guardian (with its new ownership) lost all interest in Cover,
due to its shrinking market share and reduced profits. Add to that fact the problems related to the 2011 Production and the $18
million Option, Guardian had no further interest in acquiring the full ownership of Cover via the Option. The $10M transaction
of December 2013 was abandoned. Guardian no longer wanted to merge Guardian Canada with Cover. Consequently, it was
out of question that Guardian would exercise itself the Option and the latter definitely did not want that Gestion exercises the
Option on or after September 1, 2014. Guardian's chosen solution was to provoke the bankruptcy of Cover. Guardian did not
care that Cover was able to honour its after-sale service and warranty program, as established by the expert witness Filion. As
Morrison stated, Guardian was to take a "financial penalty".
452

Why take a "financial penalty" if Guardian could avoid it and save $18M at the same time?

453
Cover, its 300 workforce and its numerous customers who trusted Cover's products and counted on its after-sale
service and warranty program which was and could still be honoured by Cover's management, became the collateral victims of
Guardian's devious machinations to extricate itself of financial obligations that it no longer wanted to honour.
454

That is the backdrop of these bankruptcy proceedings.

455

Sections 181 and 182 BIA, establish the discretion the Court enjoys under such circumstances:
181. (1) If, in the opinion of the court, a bankruptcy order ought not to have been made or an assignment ought not to have
been filed, the court may by order annul the bankruptcy.
(2) If an order is made under subsection (1) all sales, dispositions of property, payments duly made and acts done before
the making of the order by the trustee or other person acting under the trustee's authority, or by the court, are valid, but the
property of the bankrupt shall vest in any person that the court may appoint, or, in default of any appointment, revert to
the bankrupt for all the estate, or interest or right of the trustee in the estate, on any terms and subject to any conditions,
if any, that the court may order.
(3) If an order is made under subsection (1), the trustee shall, without delay, prepare the final statements of receipts and
disbursements referred to in section 151.
182. (1) An order of discharge or annulment shall be dated on the day on which it is made, but it shall not be issued or
delivered until the expiration of the time allowed for an appeal, and, if an appeal is entered, not until the appeal has been
finally disposed of.

456
In the matter of Moss, Re 27 , Justice Steel expressed the view that an examination of the full background surrounding
the assignment had to be made in order to properly determine whether an annulment should be granted:
[34] There are a number of grounds upon which courts have annulled an assignment including mistake, fraud, a clear
sufficiency of assets to pay all creditors' claims and abuse of process. (See Re 609940 Ont. Inc., etc. [Ont.] (1985), 57

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

48

Industries Cover inc. (Syndic), Re, 2015 QCCS 136, 2015 CarswellQue 58
2015 QCCS 136, 2015 CarswellQue 58, 21 C.B.R. (6th) 1, J.E. 2015-314...

C.B.R. 137 (Ont. S.C.).) If an abuse of process exists, the court may exercise its discretion to annul even where the bankrupt
meets the criteria of an insolvent person.
[35] The term "abuse of process" is not easily susceptible to precise definition. In Shaw v. Trudel (1988), 53 Man.R. (2d)
10 (Man. Q.B.), Kennedy J. defines it in the following terms:
a term used to describe an improper use of the judicial proceedings and may arise if jurisdiction were exceeded. It
arises when a legal process with some legitimacy is used for some ulterior motive, other than that for which it
was intended. It is invoked to protect against harassment, or the perversion of the process to accomplish an improper
result. (p. 12)
[36] The conduct of the bankrupt must be tainted by bad motives in order to justify a finding of abuse of process. (See
Blaxland v. Fuller (1990), 2 C.B.R. (3d) 125 (B.C.S.C.) at p. 127.)
[37] For example, in the case of Henfrey Samson Belair Ltd. v. Manolescu (1985), 58 C.B.R. (N.S.) 181 (B.C.C.A.), the
abuse of process consisted of the bankrupt making an assignment in bankruptcy in contravention of a court order that one
of the creditors be given seven days notice before any of the debtor's assets were dealt with in any way. On the facts, the
court felt that bad motive could clearly be inferred. In Good, Re (1991), 4 C.B.R. 12 (3d) (Ont. Bktcy.), the assignment in
bankruptcy was annulled in a situation where a husband, after 33 years of marriage, was:
determined to destroy himself and all of his assets rather than allow his wife the benefit of any of those assets. (p. 14)
[38] In Wale, Re (1996), 45 C.B.R. (3d) 15 (Ont. Bktcy.), the husband's assignment in bankruptcy was date-stamped
by the official receiver an hour and a half before the commencement of his family law trial.
[...]
[42] In exercising my discretion, I adopt the analysis followed in the case of Wale, Re. In that case, the court indicated that
the debtor's motive is the primary consideration in determining whether an abuse of process or fraud exists. Some of the
questions the court might pose to ascertain the debtor's motive are:
1. Is the debtor's financial situation genuinely overwhelming or could it have been managed?
2. Was the timing of the assignment related to another agenda or was bankruptcy inevitable in the near or relatively
near future?
3. Was the debtor forthcoming in revealing his situation to his creditors or did he hide assets or prefer some creditors
over others?
4. Did the debtor convert money or assets to himself which would otherwise have been assets in the bankruptcy?
5. What had been the debtor's relationship with his creditors, particularly his major ones? Was it such that they
might have assisted him if he had approached them by granting time or terms of repayment or had any goodwill
been destroyed by past unfulfilled promises?
6. Are there other relationships - business partnerships, shareholder arrangements, spousal, competitors for an asset
or simply personal associations which could cast light on a possible bad faith motive for making an assignment?
[43] In short, an examination of the full background surrounding the assignment must be made in order to properly
determine whether an annulment should be granted (Blaxland v. Fuller, supra, at p. 128).
[Emphasis added]
457

Our Court of Appeal has made the following quite appropriate comments in Tousignant, Re 28 :
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[25] La LFI a pour but de protéger le débiteur, le créancier ainsi que l'intérêt public, afin de s'assurer que la loi ne
deviendra pas un moyen de se débarrasser de ses obligations.
[26] Il y a donc des distinctions à faire afin d'éviter de pénaliser un débiteur qui agirait dans le but de se refaire une
santé financière et celui qui, même insolvable, n'agit que pour désavantager ses créanciers. Le professeur Albert
Bohémier s'exprime ainsi à ce sujet :
On doit distinguer entre le débiteur qui agi dans le but de trouver un remède à son état d'insolvabilité et celui qui,
bien qu'insolvable, ait agi principalement dans le but de frustrer ses créanciers. On perçoit la distinction, mais elle
est d'application délicate. Le tribunal doit prendre en considération les circonstances entourant la cession : le nombre
de créanciers, la nature et la date des jugements rendus contre le débiteur, le caractère plus ou moins opportun de
l'empressement manifesté par le débiteur dans l'exécution de sa cession.
[...]
[29] En l'espéce, je suis d'avis que l'appelant n'a pas fait une telle démonstration. Il a un emploi stable depuis 21 ans auprés
d'Hydro-Québec, qui lui procure un revenu annuel d'environ 45 000$. Il verse actuellement 150 $ par mois au syndic et
il a racheté son seul bien, soit la camionnette. Il soutient qu'il a des dépenses fixes et diverses autres pour un montant de
1772 $, dont entre autres des dépenses pour l'essence de son camion de 350 $, duquel seulement 40 $ pour son travail. Il
admet ne pas avoir tenté de négocier avec la Banque autrement que pour demander une extension d'un versement, qui lui
a été refusée. Il n'a pas tenté de rencontrer la Banque pour discuter de solution possible au remboursement de sa dette. Il
n'y a jamais eu de pressions sur l'appelant, pas même de mise en demeure. Au contraire, il semble qu'il y avait une certaine
ouverture pour l'accommoder. Il n'a donc fait aucun effort réel pour solutionner le paiement de sa dette. Dans ces
circonstances, il y a eu utilisation impropre de la procédure accordée par la LFI au détriment de la créanciére et de
l'intérét du public. Je suis d'avis qu'il s'agit d'un cas exceptionnel où l'annulation d'une cession est justifiée.
[Emphasis added]
458

In Deladurantaye, Re 29 , the Court of Appeal reiterated:
[9] Le juge saisi d'une demande en vertu de l'article 181 LFI jouit d'un vaste pouvoir discrétionnaire. Cette discrétion doit
cependant être exercée avec prudence et seulement lorsque le débiteur n'est pas insolvable ou lorsqu'il abuse de ses droits.
[ . . . ] [Soulignement original]
[10] Les motifs retenus par le juge reposent tout d'abord sur la requête de la faillie en vertu de l'article 178.1 LFI présentée
au registraire peu de temps avant sa seconde cession, laquelle requête démontre, de toute évidence selon le juge, que la
libération de sa dette d'études apparaît être le seul motif de sa faillite. Or, sa conclusion est en tout point conforme à
la jurisprudence qui enseigne qu'un débiteur ne saurait être admis à se débarrasser de ses dettes dans le but de
frustrer ses créanciers. Voici ce que rappelle le juge Nuss dans l'arrêt Tousignant précité :
[25] La LFI a pour but de protéger le débiteur, le créancier ainsi que l'intérêt public, afin de s'assurer que la loi ne
deviendra pas un moyen de se débarrasser de ses obligations.
[26] Il y a donc des distinctions à faire afin d'éviter de pénaliser un débiteur qui agirait dans le but de se refaire
une santé financière et celui qui, même insolvable, n'agit que pour désavantager ses créanciers. Le professeur Albert
Bohémier s'exprime ainsi à ce sujet :
On doit distinguer entre le débiteur qui a agi dans le but de trouver un remède à son état d'insolvabilité et celui qui,
bien qu'insolvable, ait agi principalement dans le but de frustrer ses créanciers. On perçoit la distinction, mais elle
est d'application délicate. Le tribunal doit prendre en considération les circonstances entourant la cession : le nombre
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de créanciers, la nature et la date des jugements rendus contre le débiteur, le caractère plus ou moins opportun de
l'empressement manifesté par le débiteur dans l'exécution de sa cession.
[14] Comme le juge de première instance, la Cour conclut que la faillie a fait cession de ses biens dans le seul et
unique but de frustrer l'intimé de sa créance, et ce, sans avoir fait au cours des ans les efforts nécessaires pour la
rembourser, ce qui constitue une utilisation impropre de la procédure prévue à la LFI au détriment de l'intimé et
de l'intérêt public.
[15] Étant donné qu'un des deux critères exigés par la jurisprudence pour annuler la faillite d'un débiteur est
satisfait, la Cour ne croit pas utile de poursuivre l'analyse et de déterminer si la faillie était une personne insolvable
au sens de la LFI au moment de la deuxième session.
[Emphasis added]
459

Even if Cover had been found to be insolvent on August 22 and 25, 2014, the Court has nevertheless the discretion to

annul the bankruptcy under circumstances such as the present ones 30 . But, this is not the case here.
460 Cover was artificially placed in a state of insolvency on those dates as a result of the scheme concocted by Guardian with
the kind assistance of MNP and of its own auditors PricewaterhouseCoopers, who actively supported Guardian throughout the
present proceedings and even took part in the pleadings to argue in favour of Cover's bankruptcy.
461
The circumstances surrounding the bankruptcy of Cover could not evidence a more blatant abuse of the provisions
of the BIA to serve the goals of the majority shareholder (Guardian and Guardian Canada) intent on extricating itself from
financial obligations contracted legitimately with the minority shareholder (Gestion) who operates the business. The majority
shareholder took a serious production problem that it was previously aware of in order to concoct a virtual catastrophic scenario
to justify the bankruptcy of its subsidiary (Cover).
462
The Guardian Group lawyer argued that Guardian was motivated with the "protection" of Cover's customers and their
customers' customers. With all due respect, such a proposition is not supported by the preponderant evidence. Guardian's true
goals and objectives were far different.
463 In any event, if the arguments of Guardian's lawyer are accurate and that Guardian genuinely has the interest of Cover's
customers at heart, Guardian has done so far everything in its power to make absolutely sure that Cover will never be in a
position to honour its warranty in the future.
464 How many automobile manufacturers facing significant production defects would still exist if they adopted the "altruistic"
business philosophy of Guardian?
465

The interest of justice demands that the Court exercise the discretion conferred upon it by Section 181 BIA.

466
Therefore, the Court will annul the bankruptcy of Cover, who should have never found itself in such an unnecessary
predicament.
467
Guardian's lawyer pointed out to the Court that in any event, as Boudreault's employment contract was ending on
December 31, 2014 and that his son Terence would not be kept on Cover's payroll beyond that date, the bankruptcy was the
only logical remedy available.
468 With all due respect, the Court strongly disagrees with such a "proposal" to ultimately justify maintaining a bankruptcy
that should have never taken place.
469
Only time will tell the true extent of the damages sustained by Cover as a direct result of Guardian's and Guardian
Canada's abusive use of the bankruptcy process since August 22, 2014.
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470 Under the present particular and most disgraceful circumstances, the bankruptcy of Cover must be annulled and Guardian
as well as its subsidiary Guardian Canada shall have to assume their responsibilities and answer to Gestion, Cover's employees,
creditors and customers for their abusive behaviour and their inappropriate use of the BIA.
471 On August 22 nd and 25 th , 2014, Cover was not insolvent; its operations were profitable as it had been since its creation
in 1990 and Cover was honouring its financial obligations as they became due and was in a position to continue to do so.
472 The problems generated by 2011 Production were real but nowhere near the catastrophic scenario embraced by Guardian
and Guardian Canada to justify the bankruptcy of Cover. Unfortunately, the unusual problems related to the 2011 production
were going to impose on Cover and its shareholders a "financial penalty" on a temporary basis in the form of reduced profits.
Cover's shareholders never had to face such a "financial penalty" in the past, having shared among themselves more than
$81M in dividends since 1997. Doing business entails taking risks especially in the manufacturing world. Although not a single
businessperson ever expects to face a problem that will cost money, such a possibility is not always as remote as it may seem.
473 MNP's first cash-flow, once corrected by the expert witness Filion, revealed that Cover could, in all likelihood, face and
honour its obligations stemming from the 2011 Production until 2026, with obviously a reduced profitability. If for some reason
additional financial is required on a punctual basis, Cover could always count on its banker Scotia Bank, which remarkably
stood by its client despite the present tumultuous and uncertain period. Under such circumstances, shouldn't Cover reasonably
expect the support of its shareholders who reaped some $81M in dividends during its more profitable years?
474
The remedies of the BIA are not designed to be used to enable a shareholder to dodge its financial obligations toward
another shareholder to the detriment of the employees, creditors and customers of the bankrupt debtor, who all become collateral
victims as a result thereof.
475
Gestion has requested in its Motion to Annul that the Court orders the provisional execution of the present judgment
notwithstanding appeal.
476
The conduct of Guardian and of Guardian Canada following the institution of the present Motion to Annul leaves the
Court with no doubt that it is in the interest of justice that such an order be made in the present case.
-The conduct of Guardian and of Guardian Canada following the Stay Order pronounced by Justice Riordan.
477 As previously mentioned, on August 28, 2014, Justice Riordan ordered the stay of the bankruptcy process, pending the
present proceedings to annul the bankruptcy of Cover.
478 One of the main objectives of the Stay Order, if not the most important one, was to allow Cover to conduct its operations in
the normal course of business. Cover and its directors were also ordered not to do anything that would be outside the company's
normal course of business.
479
Guardian, faced with the Stay Order and as the principal supplier of raw material to its own company, namely Cover,
chose to change its terms of payment from 30 days from the date of the invoice to cash in advance ("CIA") (not COD (cash on
delivery)). In other words, commencing on August 28, 2014, the date of the Stay Order, Guardian indicated that it would not
even contemplate beginning to manufacture products required by Cover to pursue its operations unless the latter pay in advance
the entire cost of any such order for glass material. Guardian lawyers argued that Cover agreed to these new and unusual terms,
especially when one considers that Guardian (Guardian Canada) is to all intents and purposes the majority shareholder of Cover.
Did Cover have any choice to refuse Guardian's new requirement under the circumstances?
480
This abrupt change in Guardian's credit policy forced Cover to pay some $1,325,000 in advance to Guardian to obtain
its raw material and pursue its operations. In addition to that, Guardian immediately demanded through its lawyers that Cover
pay when due the last invoice of $815,000 for deliveries made before the bankruptcy (this amount was part of the Statement
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of affairs signed by Morrison on August 22 nd (R-10)). These requirements from Cover's principal owner created a sudden
significant pressure on its cash flow.
481
In order to honour its various financial obligations as they were becoming due, Guardian's new requirements forced
Cover to use its line of credit with Scotia Bank but Guardian's lawyers also advised the bank that their client objected to Scotia
Bank extending any further credit to Cover. Such instructions coming from Cover's principal shareholder prompted Scotia Bank
to freeze the unused portion of Cover's line of credit.
482
Despite the Stay Order that aimed to allow Cover to continue its operations in the normal course of business until
the judgment on the present Motion to Annul, Guardian's actions can only be characterized as blatant attempts to prevent the
continuation of its own company's normal operations and force their termination and thus the permanent closing of Cover before
judgment could be rendered on the present Motion.
483
This situation prompted Gestion, the minority shareholder, to file a Motion for Interim Financing that would allow it
to advance to Cover $2M (the majority of these new funds being destined to Guardian in order to comply with its new CIA
credit terms).
484
By judgment rendered on September 23, 2014, the Motion for Interim Order was granted and the Court ordered the
provisional execution of the order notwithstanding appeal (the "Interim Financing Order").
485
It must be noted that Scotia Bank also agreed to reinstate the full use of its line of credit upon Gestion's Motion for
interim financing being granted.
486
Scotia Bank's position and its sign of confidence towards Cover are in direct contradiction with the majority position
adopted by the Guardian members of Cover's Board of directors that the company was insolvent and should be bankrupted.
Nobody was forcing Scotia Bank to advance further funds and take additional risks. Despite disposing of security, financial
institutions do not normally like to remain financially involved in uncertain and litigious circumstances such as Cover has been
experiencing since August 25, 2014.
487
Guardian and Guardian Canada appealed the judgment rendered on September 23, 2014, which was their absolute
right to do.
488
Guardian and Guardian Canada also unsuccessfully attempted to have the Court of Appeal order the stay of execution
of the Interim Financing Order pending their appeal. Again, it was their absolute right to seek such an order from the Court
of Appeal.
489

However, the Court cannot ignore that particular fact for the purposes hereof.

490
In the present case, if Guardian and Guardian Canada had successfully obtained the stay of execution of the Interim
Financing Order, Gestion would have been prevented from advancing $2M to Cover and Scotia Bank would not have extended
any further credit to its client.
491
Cover, who wanted to continue its normal operations under the Stay Order, would have been literally "strangled
financially" by Guardian's new CIA requirement, in particular.
492 The Court can only conclude that under such circumstances Cover would have failed soon after and the present Motion
to Annul would have become moot.
493 Moreover, the Court understands that because of the fresh funds injected by Gestion into the company as a result of the
Interim financing Order, on or about October 2, 2014, an amount of in excess of $2M was indeed paid by Cover to Guardian
in compliance with the latter's new credit requirements. Three weeks later, Guardian changed its mind and returned the entire
amount to its lawyers to be held in trust pending its appeal on the Interim Financing Order.
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494 All actions taken by Guardian and its two designated directors, Morrison and Zoulek, show that are all intent on having
Cover commit a "commercial suicide".
495

In their scenario, the interest of Cover's creditors and customers was not first and foremost in their preoccupations.

496
The Court cannot help noticing that in the MNP Report, Hamel assumed that Guardian would sell to Cover the glass
necessary to replace the defective 2011 Production at arm's length prices. This approach ensured that Cover's replacement cost
would be greater as Guardian was to make a profit out of this unfortunate and unique situation. Guardian never dispelled this
assumption during the trial. Guardian never showed any signs that it wanted to assist Cover in correcting the defective 2011
Production, despite the fact that Guardian was saying that the entire production had to be replaced :
It was assumed that both Guardian Industries Corp. and Cover have the available capacity to assume the additional
production required to replace the defective Units, without having to forego another customer's current production.
It was confirmed that replaced Units will be disposed of and not recycled. Therefore, all Units have to be rebuilt entirely.
It was assumed that Guardian would continue to charge intercompany profit (at arm's length amounts) to Cover for the glass
for the replacement Units. We were not provided with sufficiently detailed information in order to identify the percentage
of intercompany profit that might be included in the material cost used to calculate the potential liability. 31
497 With all due respect, the Court seriously doubts of the good faith of Guardian, Guardian Canada and their two designated
directors, Morrison and Zoulek in this matter. They have definitely not been acting to protect the rights and recourses of Cover's
creditors and customers and to ensure that Cover makes good its 15-year warranty on the IGUs.
498
The Court will order the provisional execution notwithstanding appeal, knowing full well that upon the present order
annulling the bankruptcy of Cover becoming final, the company's management and directors will be at liberty to do whatever
they deem fit or right, without further intervention of this Court.
499 The Court must nevertheless point out that upon its bankruptcy being annulled, Cover shall be deemed to have never been
bankrupted as the annulment remits Cover in its original situation before the filing of the voluntary assignment in bankruptcy
on August 25, 2014. The present annulment also renders null and void the Assignment in Bankruptcy Resolution that was, in
any event, adopted on August 22, 2014 in direct violation of the provisions of the 2010 Shareholders' Agreement.
500
The present situation is quite different than those contemplated by Section 181 (2) BIA, as pursuant to the Stay Order
Cover's property was never vested with the Trustee since the filing of the voluntary assignment. Other than the distant and
limited monitoring authorized by the Stay Order, the Trustee has never taken possession of Cover's assets nor did it continue
its operations. Since August 25, 21014, Cover continued its operations in the normal course of business as it was intended in
the Stay Order.
501 In closing, the Court found the testimony of Mr. François Filion of Accuracy Canada Inc. very useful as well as his reports.
Given the circumstances leading to the bankruptcy of Cover and the involvement of Guardian and Guardian Canada, the Court is
of the opinion that Accuracy Canada Inc.'s fees and disbursements, totalling $101,386.72 (R-55.1) relating to Mr. Filion's expert
testimony, should be paid by Guardian and Guardian Canada solidarily as part a Gestion's taxable costs and disbursements.
-The Motion of the Directors for Review and Directions
502

In their Motion for Review and Directions, the directors Morrison and Zoulek are seeking the following conclusions:
CONFIRM that, until a final decision is rendered in respect to the Motion to Annul the Bankruptcy of Cover, the Directors
of Cover Industries Inc., including the Directors/Petitioners, are entitled to exercise all their functions and powers in
accordance with the law;
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ORDER James Boudreault and Terence Boudreault to provide the Directors/Petitioners with all the information and
documents requested in the letter that was sent to them by the Directors/Petitioners on October 9th, 2014;
ORDER Cover, its officers, employees and representatives to fully collaborate with the Directors/Petitioners in the context
of the exercise of their functions as directors of Cover Industries Inc., namely with regard to the issues raised by the Sale
of non-certified IGU;
ORDER the execution of the present motion notwithstanding appeal;
503
During the trial, the Court ruled that the directors were already bound by the Stay Order until the present judgment
being rendered.
504
The decision on the Motion for Review and Directions was taken under advisement at the same time as the Motion
to Annul.
505
During the oral submissions of the lawyer for the two directors, it became obvious that the conclusions sought would
become somewhat moot upon judgment being rendered on the Motion to Annul in either case. If the Court dismissed Gestion's
Motion to Annul and maintained the bankruptcy, the Trustee would take over. If the Motion was granted and the bankruptcy
annulled, the directors would necessarily resume their role in Cover without the Court's intervention.
506
In closing on that particular question, the Court cannot help noticing that the somewhat lengthy directors' Motion
seemed to have two underlying goals: namely endorse as much as possible the catastrophic scenario developed by Guardian
and Guardian Canada and constitute a sort of blueprint to enable, if not somewhat invite the institution of legal proceedings
or even class actions against Cover.
507
That feeling was reinforced when the Court was told on more than one occasion by the lawyers for the two directors
as well as the lawyer for the Guardian Group, of the necessity to disclose publicly and quickly the existence of defective
IGUs combined with the lack of appropriate certification; especially when Morrison suggested that he was considering placing
advertisements in various newspapers across Canada in order to discharge his duty as director of Cover.
508
Be that as it may, given the conclusions reached by the Court that the bankruptcy of Cover be annulled, the Court is of
the opinion that it has no further jurisdiction to give directions to directors of a corporation that with the present judgment, will
automatically be deemed to have never been in bankruptcy since August 25, 2014.
509
Therefore, the intervention and the involvement of this Court on the issues raised by the two directors of Cover are no
longer necessary or warranted. The Motion is dismissed without costs.
-The Motion of Gestion for a Confidentiality Order
510

Gestion presented a first Motion of that nature and Justice Riordan rendered the following order on September 9, 2014:
CONSIDÉRANT la Requête pour l'émission d'une ordonnance de mise sous scellé amendée;
CONSIDÉRANT que la situation décrite pourrait rencontrer les critères pour l'émission d'une telle ordonnance;
LE TRIBUNAL:
ACCUEILLE la Requête pour l'émission d'une ordonnance de mise sous scellé amendée de la requérante Gestion J&N
Boudreault inc.;
ORDONNE la mise sous scellé des pièces R-6, R-7, R-10 (formulaire 78 uniquement) et du rapport d'expertise préparé par
monsieur François Filion, jusqu'au jugement final sur la demande d'annulation ;
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ORDONNE au Bureau du Surintendant des faillites de conserver confidentiel le bilan déposé par Industries Cover inc. le
25 août 2014, jusqu'au jugement final sur la demande d'annulation;
511
On October 24, 2014, upon the hearing being adjourned until November 10 th , 2014 and in the presence in the
courtroom on that afternoon for the first time of a person who identified himself as a lawyer but who preferred not to disclose
the identity of his client, the Court granted Gestion's uncontested verbal Motion to issue a General Order of Non-Disclosure
and temporarily placed under seal all proceedings and exhibits until the present case is taken under advisement given the very
special circumstances surrounding these proceedings, many of the allegations in the said proceedings, the nature of the dispute
between two shareholders, the commercially sensitive and confidential nature of the several subjects raised in Court, including
but not limited to Cover's legal strategy in connection with the Bocenor and the Jeld-Wen lawsuits.
512
Until then the trial had only been attended by representatives of the parties, their lawyers and expert witnesses. The
presence of the person in question was noted by Gestion's lawyers who asked if the gentlemen could identify himself as the
exclusion of the witnesses had been ordered earlier. Upon discovering that the person was not a witness called by a party but
was a lawyer who did not want to disclose the identity of his client, Gestion's lawyers made the verbal Motion for a temporary
Confidentiality Order that was granted.
513
On November 10, 2014, upon resuming the hearing, the lawyer who had attended the October 24 th hearing in the
afternoon on behalf of an unidentified client, filed a Motion in Intervention on behalf of Jeld-Wen, who is actively involved
in a product liability lawsuit against Cover.
514

On November 11, 2014, when the present case was taken under advisement, the Court renewed, at the request of Gestion's

lawyer, its Confidentiality Order of October 24 th , 2014 until the judgment is rendered on the present Motion to Annul.
515 At the time, it was also understood that Gestion's lawyer would provide the Court with a list of all exhibits and proceedings
that in her opinion, should be kept under seal after the judgment is rendered on the Motion to Annul. The Court also agreed
to hear the representations of the parties and more particularly, those of Jeld-Wen's lawyers on the confidentiality issue before
the present judgment is rendered.
516

The hearing on Gestion's Amended Motion for a permanent Order of Confidentiality took place on December 12, 2014.

517
At the outset, the lawyer for Gestion mentioned that her client did not expect that any of the proceedings and the plans
of arguments submitted by the lawyers during their pleadings should remain under seal any longer.
518

The Motion had to objectives:
• the testimony of Mtre Jacques Larochelle, the lawyer representing Cover in the Bocenor and Jeld-Wen lawsuits and a
portion of Mr. Michael Morrison's testimony, both delivered in closed session (huis clos) as the subjects discussed were
subject to the solicitor-client privilege of confidentiality; and
• certain exhibits consisting of :
• financial statements of Cover: R-7, R-25, R-26, R-27, R-28, R-29, R-30;
• Cover's internal financial production reports and cash flows: R-34 (also filed as RD-25), R-46, D-27 to D-34, D-45;
• Cover's lists of clients with addresses and quantities purchased: R-10 (Form 78 only), R-10A (original of R-10 Form 78 only), R-47;
• experts' reports: RD-20 (also filed as R-6) MNP Report 2014-08-21; R-54 (Accuracy 2014-08-27) and R-55 (Annex
1 to R-54); R-58 (PowerPoint presentation of Accuracy's expert report (R-54)); D-25 (MNP Report 2014-10-06) (also
filed as RD-3) and annexes D-25.2, D-25.3 and D-25.4; D-26 (Mr. Stephen Howes Report) (also filed as RD-2);
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• emails and attachments (reports) concerning the IGUs' productions: D-5 (also filed as RD-7), D-7(also filed as
RD-8), D-10(also filed as RD-10), D-12, D-20 (also filed as RD-15), D-39 (also filed as RD-22), D-42(also filed
as RD-9), D-47, RD-4, RD-5, RD-6;
• emails exchanged with M tre Jacques Larochelle concerning the Bocenor and the Jeld-Wen lawsuits (R-41);
• due diligence reports on the 2011 Production, as well as tax accounting and environmental issues: D-13 (also filed
as RD-13);
• third-party evaluations of IGUs: D-35 and D-36, RD-1 (also filed as D-19);
• personal notes taken by Mr. Terence Boudreault at the August 22 nd , 2014 special meeting of the Board (R-35).
519 Save and except for exhibit R-35 consisting of personal notes taken by Mr. Terence Boudreault at the special meeting of
the Board on August 22, 2014, which should not be considered to be kept confidential and placed under seal, all other documents
that Gestion is asking to place permanently under seal after the present judgment is rendered relate directly, in one form or
another, to Cover's financial information and internal information about its production of IGUs (the latter point being mostly
related to the 2011 Production).
520
The testimony of M tre Jacques Larochelle and a portion of Mr. Michael Morrison's testimony were heard in closed
session (huis-clos) on a confidential basis.
521
M tre Larochelle, the lawyer representing Cover in the Bocenor and the Jeld-Wen lawsuits, was called by Gestion to
testify about his written and oral communications with Cover and Guardian concerning his two mandates and the legal opinions
that he gave to his client in connection with those two lawsuits.
522

The Court understands that at all relevant times, M tre Larochelle's services were retained by Cover to represent the latter

in the two lawsuits in question but that Guardian's in-house law department was monitoring the lawsuits and M tre Larochelle
was reporting to them and was receiving his instructions from them.
523
The Court also understands that M tre Larochelle's testimony was deemed by Gestion to be necessary, if not essential
in light of the allegations made by Guardian and Guardian Canada, as well as their expert MNP who took the position in its
second report that Cover was liable for the full amount of both lawsuits in question.
524

Given the privileged and confidential nature of M tre Larochelle's testimony, Gestion requested that such testimony be

given in a closed session (huis-clos) and be treated as confidential as Cover's lawyer, M tre Larochelle, was still bound by his
professional secrecy duty towards his client who never relieved him from the same.
525 The Court granted Gestion's verbal motion and M tre Larochelle testified in a closed session (huis clos) and his testimony
has since then been treated on a confidential basis and was placed under seal until now.
526
The Court finds that the content of M tre Larochelle's testimony falls under the professional duty of secrecy that binds
the lawyer to his client Cover, who did not waive its privilege.
527
The same process was followed for Mr. Michael Morrison who testified in closed session (huis clos) for a short while
on discussions the witness had about those lawsuits. It turned out that during his very short testimony on the subject, Mr.
Morrison's conversation about the lawsuits did not involve M tre Jacques Larochelle but rather Guardian's in-house counsel,
Mr. Kyle Krywko.
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528
With all due respect, the Court does not believe that the latter testimony was protected by duty of confidentiality that
binds the exchanges between Cover and its lawyer. We have here discussions between two fellow employees that did not even
relate to any information exchanged with or any opinion given by M tre Jacques Larochelle in connection with those lawsuits.
529
The Confidentiality Order made with respect to Mr. Michael Morrison's testimony given in closed session (huis clos)
is lifted.
530

M tre Mark Bantey, who represents the interests of Jeld-Wen, objected to Gestion's position as in his view Cover implicitly

waived its privilege by allowing M tre Larochelle to testify.
531
With all due respect, the Court disagrees. The testimony of M tre Larochelle must be considered in the very particular,
if not very special context of the present proceedings.
532

Cover was not an active participant in these proceedings.

533
The Court has already concluded that Cover should have never been put in bankruptcy and that the latter should be
annulled.
534
Cover's bankruptcy was provoked by a majority shareholder in the context of its conflict with a minority shareholder.
Setting aside the vote of the two directors designated by Guardian and Guardian Canada, who were instructed by the latters to
adopt the Assignment in Bankruptcy Resolution despite the objections of the third director who had a right of veto, Cover never
intended to file for a voluntary assignment in bankruptcy and did not seek to find itself in the middle of the present litigation
where its very survival is at stake.
535
The minority shareholder Gestion was obliged to take the present proceedings and to present in particular confidential
internal financial and legal evidence to counter the Guardian Group's reasons invoked to justify their decision to have Cover
file for bankruptcy. The Bocenor and Jeld-Wen lawsuits became part of the majority shareholder's justifications and had to be
addressed by Gestion in order to counter the evidence offered by the Guardian Group and its expert MNP.
536

The particular context of the present affair leads the Court to conclude that Cover never waived its privilege and

never consented to M tre Larochelle's testimony and his written communications in connection with the two lawsuits (R-41) be
rendered public, especially since Cover is actively contesting the Jeld-Wen lawsuit with M tre Larochelle.
537
It was argued that as the lawyer for the Guardian Group did not object to M tre Larochelle's testimony and did not
insist on his testimony being delivered in closed session (huis clos), it necessarily implied a form of consent coming from the
majority and controlling shareholder of Cover.
538
The Court disagrees with such a proposition. The evidence shows with great eloquence that the Guardian Group's
main objective is that Cover remains in bankruptcy at all costs. This goal lead to the Guardian Group and their lawyers
to conveniently make surprising admissions regarding Cover's contingent liabilities that normally shareholders, having the
interest of the corporation at heart, would never make. The Guardian Group's position with respect to the Jeld-Wen lawsuit was
contradicted by Cover's own actions and its lawyer, M tre Larochelle.
539

Whatever strategic decisions may have been made by the Guardian Group in the present case, the Court does not conclude

that they evidenced Cover's waiver of its solicitor-client privilege with its lawyer, M tre Larochelle.
540
The Court cannot ignore neither the reality that Jeld-Wen has a very special interest in the present matter. Jeld-Wen is
not simply a member of the general public who should have access to that information indiscriminately.
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541

Jeld-Wen has instituted a $4,621,900 lawsuit against Cover in product liability and that lawsuit is still on-going. A

lawsuit that it is being defended actively by Cover. Jeld-Wen's particular interest in the testimony of M tre Larochelle, who was
conducted in closed session (huis clos) and in the written exchanges between M tre Larochelle and his client in the specific
context these lawsuits (R-41), is obvious given the nature of the subjects that were discussed.
542

Without disclosing anything more than is absolutely necessary for the purposes hereof, the testimony and written

communications of M tre Larochelle satisfy the Court that, prima facie, Cover is defending its rights in good faith.
543
Cover was involuntarily propelled into the present litigation mainly as a collateral victim of a conflict between
shareholders.
544
In order for Gestion to seek the annulment of Cover's "involuntary" bankruptcy, the very nature of the evidence
dictated by the Guardian Group's position left Gestion with little choices: either give up and leave Cover bankrupted or contest
the bankruptcy process triggered by Guardian Canada and Guardian. The latter choice involved the necessary disclosure of
Cover's internal financial, operational and production information to establish that it was solvent at all relevant times, as well
as information related to the two lawsuits invoked by the Guardian Group that are still contingent claims.
545
The issuance of an Order of Confidentiality with respect to evidence and exhibits would have been entirely moot
had the Court decided that Cover's bankruptcy should not be annulled. Maintaining the bankruptcy would have rendered this
information and these documents of very little use, if any.
546

The present debate takes its full dimension upon Cover's bankruptcy being annulled.

547

Cover is still "alive" and the Jeld-Wen lawsuit is still going on.

548
As Cover is now deemed to have never been in bankruptcy pursuant to the present judgment, Cover has an obvious
commercial interest to remain in business.
549

Jeld-Wen could obtain a strategic advantage if it could have access to all the internal confidential information and data

produced at the hearing on the Motion to Annul. Getting access to the transcript of M tre Larochelle's testimony could turn
out to be a "bonus" as well for Jeld-Wen. Knowing what opinion the opponent's lawyer gave to its client and what strategy he
discussed in connection with Jeld-Wen's lawsuit could confer an advantage to Jeld-Wen.
550
Jeld-Wen is an important manufacturer of doors and windows who is plaintiff in a $4.7M lawsuit instituted against
Cover based on issues that may be similar to the ones that were considered in the course of this trial. Over and above the lawsuit
in question, Jeld-Wen could also draw a commercial benefit from its providential access to Cover's internal and confidential
business information.
551
Jeld-Wen is understandably extremely interested to gain free access to Cover's financial information, any information
related to its manufacturing process as well as the information shared by Cover's lawyer with the Court about the Bocenor and
the Jeld-Wen's lawsuits.
552
Jeld-Wen is attempting to take advantage of Cover's predicament to gain an unfair advantage at Cover's commercial
prejudice, whether in a lawsuit involving the very same parties or otherwise. Let us just think of, among other things, Cover's
entire client list with not only the coordinates of each client but the type of products purchased and the applicable quantities
as well.
553
The general rule is that court proceedings are public. Curtailing the right of the public to have access to all aspects of
a court record (proceedings, exhibits and testimonies) constitutes an exception.
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554
In the present case, given the very special circumstances in virtue of which Cover found itself in the middle of a
public and bitter conflict between its only two shareholders, there is no doubt in the Court's mind that exposing to the public
the information contained in M tre Larochelle's testimony and in the various exhibits specifically identified by Gestion in the
present Motion would pose a threat to Cover's commercial interest; a real, serious and substantial threat.
555
The risks that Cover's commercial interest would face should the present Motion not be granted are real, very real,
in the Court's opinion.
556
It would be absolutely ironic, if not ludicrous, if Gestion's legitimate and successful attempt to bring Cover out of
its bankruptcy via legal proceedings would afterwards become the cause for its commercial demise because the numerous
commercially sensitive and confidential documentation and information that were necessarily disclosed in Court in order to
have reasonable chances of convincing a judge that the bankruptcy should be annulled, become public.
557 In the Court's opinion, the salutary effects of the Confidentiality Order to be rendered in the present matter far outweigh
its deleterious effects. The conditions precedent that give the Court judicial discretion to make such an order are present in
this case 32 .
558

The intervention of the Court in this matter is warranted to ensure that Cover's commercial interest is reasonably preserved.

559

FOR THOSE REASONS, THE COURT:

560

GRANTS the Motion of Petitioner, Gestion J&N Boudreault Inc., to annul the bankruptcy to Industries Cover Inc.;

561

ANNULS the bankruptcy of Industries Cover Inc. resulting from the filing of a voluntary assignment in bankruptcy

on August 25 th , 2014;
562
DECLARES that in light of the Stay Order rendered by Mr. Justice Brian Riordan on August 28, 2014, the Trustee,
PricewaterhouseCoopers Inc., was never vested in the property of Industries Cover Inc.;
563 DECLARES that Industries Cover Inc. was not an insolvent person on August 22, 2014 and on August 25, 2014 within
the meaning of Section 2 of the Bankruptcy and Insolvency Act;
564
DECLARES that the Assignment in Bankruptcy Resolution adopted on August 22, 2014 (R-10) by a majority of the
Directors of Industries Cover Inc. is null and void as it was voted in a context where Industries Cover Inc. was not insolvent
and in violation of the provisions of the Shareholders' Agreement dated March 16, 2010 (R-3) with the third director, Mr. James
Boudreault, voting against it;
565
DECLARES that as a result of the present judgment, Industries Cover Inc. is deemed to have never been in bankruptcy
since August 25, 2014;
566

ORDERS the provisional execution of the present judgment notwithstanding appeal;

567
Given the annulment of the bankruptcy of Industries Cover Inc., DISMISSES without costs the amended Motion of the
Directors, Mr. Michael Morrison and Mr. Richard Zoulek, for review and directions;
568

GRANTS in part the Motion of Gestion J&N Boudreault Inc. for the issuance of an order of confidentiality;

569

ORDERS that the testimony of M tre Jacques Larochelle made in a closed session of the Court (huis clos) on October

21 st , 2014 from 10:01 to 10:45, together with Exhibit R-41 filed by the witness, are and shall remain confidential and be
placed and kept under seal in the records of the Superior Court of Quebec and that the testimony and Exhibit R-41 not be
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obtained, disclosed, copied, duplicated, published or disseminated, in whole or in part, directly or indirectly, without the prior
authorization of this Court, subject however to the right of the parties to retrieve Exhibit R-41 pursuant to article 331.9 C.P.C.;
570
ORDERS that the following additional Exhibits are and shall remain confidential and be placed and kept under seal
in the records of the Superior Court of Quebec and that they may not be obtained, disclosed, copied, duplicated, published or
disseminated, in whole or in part, directly or indirectly, without the prior authorization of this Court, subject however to the
right of the parties to retrieve the following Exhibits pursuant to article 331.9 C.P.C.:
• Exhibits filed by Gestion J&N Boudreault Inc. (R) and the Directors, Mr. Michael Morrison and Mr. Richard Zoulek
(RD):
R-6 (also filed as RD-20), R-7, R-10 (Form 78 only), R-10A (original of R-10 - Form 78 only), R-25, R-26,
R-27, R-28, R-29, R-30, R-34 (also filed as RD-25), R-46, R-47, R-54, R-55 and R-58; and
• Exhibits filed by Guardian Industries Canada Corp. and Guardian Industries Corp. (D) and the Directors, Mr. Michael
Morrison and Mr. Richard Zoulek (RD):
D-5 (also filed as RD-7), D-7 (also filed as RD-8), D-10 (also filed as RD-10), D-12, D-19 (also filed as RD-1),
D-13 (also filed as RD-13), D-20 (also filed as RD-15), D-25 (also filed as RD-3) with annexes D-25.2, D-25.3
and D-25.4, D-26 (also filed as RD-2), D-27, D-28, D-29, D-30, D-31, D-32, D-33, D-34, D-35, D-36, D-39
(also filed as RD-22), D-42 (also filed as RD-9), D-45 and D-47;
• Exhibits filed by the Directors, Mr. Michael Morrison and Mr. Richard Zoulek (RD):
RD-4, RD-5 and RD-6;
571
ORDERS the Office of the Superior Court of Quebec to deny access to the testimony of M tre Jacques Larochelle and
to all aforementioned Exhibits to the public;
572
ORDERS the Office of the Superintendent of Bankruptcy Canada to keep confidential and under seal the Statement of
affairs of Cover dated August 22, 2014 and signed by Mr. Michael Morrison (R-10A);
573
THE WHOLE with costs payable solidarily by Guardian Industries Canada Corp. and Guardian Industries Corp. to
Gestion J&N Boudreault Inc. including Accuracy Canada Inc.'s fees and disbursements totalling $101,386.72 (R-55.1) relating
to Mr. Filion's expert testimony.
Motion granted.
Footnotes
1

"PERMET à Industries Cover inc. de continuer à exploiter son entreprise normalement, sous la surveillance du syndic-intimé et
de l'observateur;
INTERDIT à Industries Cover inc. et à ses dirigeants de conclure toute opération hors du cours normal des affaires; »

2

Paragraph 28 of the Amended Contestation of the Motion to cancel the bankruptcy of Cover.

3

Jeremy Wong Capex Report, page 1 (R-18).

4

Moss, Re [1999 CarswellMan 277 (Man. Q.B.)], 1999 CanLII 14182 (MB QB), par. 31.

5

1375. The parties shall conduct themselves in good faith both at the time the obligation is created and at the time it is performed
or extinguished.
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6

Guardian would purchase 14% of additional equity in Cover to prepare for a potential amalgamation of GICC and Cover in the future
which would result in a new entity (« Amalco »). By amalgamating GICC and Cover, Amalco could utilize the existing Net Operating
Loss (NOL) asset held by GICC today against Cover profits. The potential amalgamation will not occur in fiscal year 2013, and will
be under review again in 2014.
As Guardian is obligated to purchase the remaining equity held by Boudreault Inc at the end of James Boudreault's employment
contract, Guardian has decided to break up that purchase and to purchase 14% prior to the amalgamation.

7

Tousignant, Re [2001 CarswellQue 198 (C.A. Que.)]2001 CanLII 7118.

8

Houlden, Morawetz & Sarra, The 2014-2015 Annotated Bankruptcy and Insolvency Act, D§68, Page 197; Regional Steel Works
(Ottawa - 1987) Inc., Re (1994), 25 C.B.R. (3d) 135 (Ont. Bktcy.).

9

MNP Report (R-6) page 12.

10

"It was assumed that the amount (sic) claimed in the lawsuit/judgments were representative of the amounts that would have to be
paid by Cover", MNP second Report (D-25) page 11.

11

"I would expect almost all of the Cover IG units to fail during the warranty period because the labor methods and workmanship are
consistently very poor. I would expect 80 to 90% of all of the Cover insulating glass units to fail that have been manufactured in
this manner." (Howes Report (D-26) page 5).

12

(b) who has ceased paying his current obligations in the ordinary course of business as they generally become due.

13

(a) who is for any reason unable to meet his obligations as they generally become due.

14

King Petroleum Ltd., Re (1978), 29 C.B.R. (N.S.) 76 (Ont. S.C.), par. 9.

15

(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if disposed of at a fairly conducted sale under legal
process, would not be sufficient to enable payment of all his obligations, due and accruing due.

16

[2012] 3 S.C.R. 443 (S.C.C.).

17

1999 CanLII 15003.

18

2004 MBQB 71 (Man. Q.B.).

19

Garceau, Re, 2006 QCCS 859 (C.S. Que.), par. 48.

20

(1997), J.E. 97-1915 (C.S. Que.); see to the same effect Villeneuve c. Villeneuve, 2007 QCCS 4468 (C.S. Que.) at par. 31 and 32.

21

Grobstein c. Royal Bank (1957), [1958] B.R. 562 (Que. Q.B.).

22

Robenhymer, Re (1997), J.E. 97-1914 (C.S. Que.) [1997 CarswellQue 914 (C.S. Que.)], (C.S.).

23

Bonneau, Re (1997), J.E. 97-1915 (C.S. Que.).

24

Tousignant, Re (2001), J.E. 2001-488 (C.A. Que.).

25

Ibid.

26

Ibid.

27

1999 CanLII 14182.

28

2001 CanLII 7118.
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29

2011 QCCA 1093 (C.A. Que.).

30

Villeneuve c. Villeneuve, 2007 QCCS 4468 (C.S. Que.) .

31

MNP Report (R-6), page 7.

32

Sierra Club of Canada v. Canada (Minister of Finance), [2002] 2 S.C.R. 522, 2002 SCC 41 (S.C.C.).
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Supreme Court of Canada
Atlantic Lottery Corp. Inc. v. Babstock
2020 CarswellNfld 181, 2020 CarswellNfld 182, 2020 SCC
19, 2020 CSC 19, 320 A.C.W.S. (3d) 162, 447 D.L.R. (4th) 543

Atlantic Lottery Corporation Inc. (Appellant) and
Douglas Babstock and Fred Small (Respondents)
VLC, Inc., IGT-Canada Inc., International Game Technology, Spielo International Canada ULC
and Tech Link International Entertainment Limited (Appellants) and Douglas Babstock and Fred
Small (Respondents) and Attorney General of Ontario, Attorney General of Manitoba, Attorney
General of Saskatchewan, Bally Gaming Canada Ltd., Bally Gaming Inc., Western Canada Lottery
Corporation, Alberta Gaming, Liquor, and Cannabis Commission, Canadian Gaming Association,
Canadian Chamber of Commerce and British Columbia Lottery Corporation (Interveners)
Wagner C.J.C., Abella, Moldaver, Karakatsanis, Côté, Brown, Rowe, Martin, Kasirer JJ.
Heard: December 3, 2019
Judgment: July 24, 2020
Docket: 38521
Proceedings: reversing Atlantic Lottery Corporation Inc.-Société des loteries de l'Atlantique v. Babstock (2018), 2018 NLCA
71, 2018 CarswellNfld 470, 29 C.P.C. (8th) 1, 53 C.C.L.T. (4th) 12, B.G. Welsh J.A., J.D. Green J.A., M.F. Harrington J.A. (N.L.
C.A.); reversing in part Babstock v. Atlantic Lottery Corp. Inc. / Societé de Loteries de l'Atlantique (2014), 2014 CarswellNfld
281, 356 Nfld. & P.E.I.R. 293, 1108 A.P.R. 293, 2014 NLTD(G) 114, Alphonsus E. Faour J. (N.L. T.D.); and affirming Babstock
v. Atlantic Lottery Corp. (2016), 2016 CarswellNfld 532, 2016 NLTD(G) 216, 93 C.P.C. (7th) 307, Alphonsus E. Faour J. (N.L.
T.D.)
Counsel: Julie Rosenthal, Mike Eizenga, Sarah Stothart, Jonathan G. Bell, for Appellant, Atlantic Lottery Corporation Inc.
Ian F. Kelly, Q.C., Daniel M. Glover, for Appellants, VLC, Inc., IGT-Canada Inc. and International Game Technology.
Colm St. R. Seviour, Q.C., Koren A. Thomson, for Appellant, Spielo International Canada ULC.
Jorge P. Segovia, for Appellant, Tech Link International Entertainment Limited
Kirk M. Baert, Celeste Poltak, for Respondents
Brent Kettles, Tom McKinlay, for Intervener, Attorney General of Ontario
Denis Guénette, Tom Dobson, for Intervener, Attorney General of Manitoba
Jared G. Biden, for Intervener, Attorney General of Saskatchewan
Paul D. Dicks, Q.C., Michael D. Lipton, Q.C., Kevin J. Weber, for Interveners, Bally Gaming Canada Ltd. and Bally Gaming Inc.
Keith Kilback, Q.C., Alexander Shalashniy, for Intervener, Western Canada Lottery Corporation
Mandy L. England, Michael Sobkin, for Intervener, Alberta Gaming, Liquor, and Cannabis Commission
Brandon Kain, Gillian P. Kerr, Adam Goldenberg, for Intervener the Canadian Gaming Association
Matthew Milne-Smith, for Intervener, Canadian Chamber of Commerce
K. Michael Stephens, Shannon Ramsay, Aubin Calvert, for Intervener, British Columbia Lottery Corporation
Subject: Civil Practice and Procedure; Contracts; Corporate and Commercial; Public; Restitution; Torts
APPEAL by defendant from judgment reported at Atlantic Lottery Corporation Inc.-Société des loteries de l'Atlantique v.
Babstock (2018), 2018 NLCA 71, 2018 CarswellNfld 470, 29 C.P.C. (8th) 1, 53 C.C.L.T. (4th) 12 (N.L. C.A.), allowing in part
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v. Microsoft Corp., 2013 SCC 57, [2013] 3 S.C.R. 477 (S.C.C.) ("Microsoft") where this Court, citing conflicting authorities
on this point, declined to resolve it (para. 97).
16 In my view, developments since Microsoft, and distinguishing features of this case, allow us to definitively resolve whether
the novel cause of action proposed by the plaintiffs exists in Canadian law. I say so for four reasons.
17
First, the argument in favour of recognizing the plaintiffs' novel cause of action relies on the relationship between the
concept of waiver of tort and the broader law of restitution (or, as it is now more commonly referred to in Canada, the law of
unjust enrichment). This area of our law has developed rapidly in recent years in ways that have deepened our understanding
of unjust enrichment (see e.g. Moore v. Sweet, 2018 SCC 52, [2018] 3 S.C.R. 303 (S.C.C.); M. McInnes, The Canadian Law of
Unjust Enrichment and Restitution (2014), at pp. vii-ix; J. D. McCamus, "Waiver of Tort: Is There a Limiting Principle?" (2014),
55 Can. Bus. L.J. 333, at p. 334; A. Burrows, The Law of Restitution (3rd ed. 2011), at pp. 3-9). More particularly, several
commentators have, since Microsoft, made helpful contributions by specifically commenting on waiver of tort as an independent
cause of action (see e.g. G. Weber, "Waiver of Tort: Disgorgement Ex Nihilo" (2014), 40 Queen's L.J. 389; S. Barton, M. Hines
and S. Therien, "Neither Cause of Action nor Remedy: Doing Away with Waiver of Tort", in T. L. Archibald and R. S. Echlin,
eds., Annual Review of Civil Litigation, 2015 (2015); E. M. Iacobucci and M. J. Trebilcock, "An Economic Analysis of Waiver
of Tort in Negligence Actions" (2016), 66 U.T.L.J. 173). What was once seen as a state of legal uncertainty at the time Microsoft
was decided has been made clearer.
18 Secondly, and since Microsoft was decided, this Court has recognized in Hryniak v. Mauldin, 2014 SCC 7, [2014] 1 S.C.R.
87 (S.C.C.) the need for a culture shift to promote "timely and affordable access to the civil justice system" (para. 2). Where
possible, therefore, courts should resolve legal disputes promptly, rather than referring them to a full trial (paras. 24-25 and
32). This includes resolving questions of law by striking claims that have no reasonable chance of success (S. G. A. Pitel and
M. B. Lerner, "Resolving Questions of Law: A Modern Approach to Rule 21" (2014), 43 Adv. Q. 344, at pp. 351-52). Indeed,
the power to strike hopeless claims is "a valuable housekeeping measure essential to effective and fair litigation" (Imperial
Tobacco, at para. 19).
19
Of course, it is not determinative on a motion to strike that the law has not yet recognized the particular claim. The law
is not static, and novel claims that might represent an incremental development in the law should be allowed to proceed to trial
(Imperial Tobacco, at para. 21; Das v. George Weston Limited, 2018 ONCA 1053, 43 E.T.R. (4th) 173 (Ont. C.A.), at para.
73; see also R. v. Salituro, [1991] 3 S.C.R. 654 (S.C.C.), at p. 670). That said, a claim will not survive an application to strike
simply because it is novel. It is beneficial, and indeed critical to the viability of civil justice and public access thereto that claims,
including novel claims, which are doomed to fail be disposed of at an early stage in the proceedings. This is because such claims
present "no legal justification for a protracted and expensive trial" (D. (B.) v. Children's Aid Society of Halton (Region), 2007
SCC 38, [2007] 3 S.C.R. 83 (S.C.C.) [hereinafter Syl Apps], at para. 19). If a court would not recognize a novel claim when
the facts as pleaded are taken to be true, the claim is plainly doomed to fail and should be struck. In making this determination,
it is not uncommon for courts to resolve complex questions of law and policy (see e.g. Imperial Tobacco; Cooper v. Hobart,
2001 SCC 79, [2001] 3 S.C.R. 537 (S.C.C.); Syl Apps; Elder Advocates of Alberta Society v. Alberta, 2011 SCC 24, [2011]
2 S.C.R. 261 (S.C.C.)).
20 Lax J.'s observations in Andersen v. St. Jude Medical Inc., 2012 ONSC 3660 (Ont. S.C.J.) are particularly apposite, as she
heard arguments on the scope of waiver of tort after a 138-day trial. The circumstances did not require her to resolve the issue,
but Lax J. observed that the parties "did not rely on any evidence ... to support or oppose extending the waiver of tort doctrine to
a negligence case", nor did the plaintiffs "lead any policy evidence to explain why waiver of tort should be available" (para. 585
(CanLII)). She concluded that "deciding the waiver of tort issue does not necessarily require a trial and that it may be possible
to resolve the debate in some other way" (para. 587).
21 Thirdly, failing to address whether an independent cause of action for waiver of tort exists will perpetuate an undesirable
state of uncertainty. As Greg Weber writes, "[w]aiver of tort has become a hollow and internally inconsistent doctrine, leaving
judges and litigants confused about how and when a cause of action might support disgorgement" (p. 392). Uncertainty about
whether an action lies for disgorgement without proof of damage has significant ramifications, which are most apparent in the
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Sommaire
Faillite et insolvabilité --- Proposition — Principes généraux
Fiducie CP a été constituée aux termes des articles 1260 et suivants du Code civil du Québec (« CcQ ») — Fiducie a déposé une
proposition en vertu de laquelle, les créanciers non garantis ne devraient recevoir qu'un remboursement partiel — Créanciers
non garantis ont déposé une requête en jugement déclaratoire et en annulation de la proposition — Requête accueillie — Aux
termes de l'article 50(1) de la Loi sur la faillite et l'insolvabilité (« LFI »), une proposition peut être faite par une personne
insolvable, un séquestre, le liquidateur d'une personne insolvable, un failli ou le syndic d'un failli — En l'espèce, la seule
qualité potentiellement applicable à la fiducie était celle de la « personne insolvable » — Pour que la fiducie se qualifie de «
personne insolvable », il fallait être une « personne » — Or, bien que la fiducie constitue un patrimoine d'affectation autonome,
le législateur québécois ne lui a pas conféré la personnalité juridique — Conséquemment, la fiducie n'entrait tout simplement
pas dans le cadre de la définition de « personne insolvable » de la LFI et n'entrait donc pas dans le cadre de la « personne
insolvable » à laquelle l'article 50 s'applique en matière de proposition.
Lois --- Interprétation — Mots en particulier — Mots techniques
Fiducie CP a été constituée aux termes des articles 1260 et suivants du Code civil du Québec (« CcQ ») — Fiducie a déposé une
proposition en vertu de laquelle, les créanciers non garantis ne devraient recevoir qu'un remboursement partiel — Créanciers
non garantis ont déposé une requête en jugement déclaratoire et en annulation de la proposition — Requête accueillie — Aux
termes de l'article 50(1) de la Loi sur la faillite et l'insolvabilité (« LFI »), une proposition peut être faite par une personne
insolvable, un séquestre, le liquidateur d'une personne insolvable, un failli ou le syndic d'un failli — En l'espèce, la seule
qualité potentiellement applicable à la fiducie était celle de la « personne insolvable » — Pour que la fiducie se qualifie de «
personne insolvable », il fallait être une « personne » — Or, bien que la fiducie constitue un patrimoine d'affectation autonome,
le législateur québécois ne lui a pas conféré la personnalité juridique — Conséquemment, la fiducie n'entrait tout simplement
pas dans le cadre de la définition de « personne insolvable » de la LFI et n'entrait donc pas dans le cadre de la « personne
insolvable » à laquelle l'article 50 s'applique en matière de proposition.
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Bankruptcy and insolvency --- Proposal — General principles
Trust CP was created under art. 1260 ff. of Civil Code of Quebec ("CCQ") — Trust filed proposal which provided that
unsecured creditors should receive only partial payment — Unsecured creditors brought motion seeking declaratory judgment
and cancellation of proposal — Motion allowed — In accordance with s. 50(1) of Bankruptcy and Insolvency Act ("BIA"),
proposal may be made by insolvent person, receiver, liquidator of insolvent person's property, bankrupt and trustee of bankrupt
— Here, only qualification available to trust was that of "insolvent person" — For trust to qualify as "insolvent person", it first
had to be "person" — Although trust constitutes autonomous patrimony by appropriation, it never was given legal personality
by legislator — Therefore, trust did not qualify as "insolvent person" for purpose of BIA and, in particular, did not qualify as
"insolvent person" for purpose of s. 50, with respect to proposals.
Statutes --- Interpretation — Particular words — Technical words
Trust CP was created under art. 1260 ff. of Civil Code of Quebec ("CCQ") — Trust filed proposal which provided that
unsecured creditors should receive only partial payment — Unsecured creditors brought motion seeking declaratory judgment
and cancellation of proposal — Motion allowed — In accordance with s. 50(1) of Bankruptcy and Insolvency Act ("BIA"),
proposal may be made by insolvent person, receiver, liquidator of insolvent person's property, bankrupt and trustee of bankrupt
— Here, only qualification available to trust was that of "insolvent person" — Fot trust to qualify as "insolvent person", it first
had to be "person" — Although trust constitutes autonomous patrimony by appropriation, it never was given legal personality
by legislator — Therefore, trust did not qualify as "insolvent person" for purpose of BIA and, in particular, did not qualify as
"insolvent person" for purpose of s. 50, with respect to proposals.
REQUÊTE des créanciers non garantis en jugement déclaratoire et en annulation de la proposition.
Gascon, J.C.S:
Introduction
1 Yves Archambault, Pierre Charbonneau et Nathalie Charbonneau (Charbonneau-Archambault) présentent une requête en
jugement déclaratoire et en annulation d'une proposition déposée par Fiducie Côté Poirier (la Fiducie).
2

La requête soulève une seule question bien circonscrite :
• une fiducie créée en vertu du Code civil du Québec est-elle une « personne » aux termes de la Loi sur la faillite et
l'insolvabilité 1 ? Le cas échéant, peut-elle déposer une proposition en vertu de l'article 50 de la LFI?

3

Le contexte factuel est simple et admis de tous. Il se résume à ceci.

Les Faits
4
Le 22 juin 1999, la Fiducie est constituée aux termes des articles 1260 et suivants C.c.Q. Claude Côté est la constituante;
Denis Poirier est nommé fiduciaire. Il s'agit vraisemblablement d'une fiducie d'utilité privée selon l'article 1268 C.c.Q.
5
Au fil des ans, la Fiducie acquiert certains biens. Entre autres, le 29 avril 2003, elle acquiert du fiduciaire un immeuble
pour une somme de 1 $ avec « assumation » des hypothèques existantes.
6
Après cette acquisition, elle accumule diverses dettes reliées soit aux dépenses courantes de l'immeuble, soit à des
endossements qu'elle fait au bénéfice du fiduciaire.
7
Le 14 mai 2007, la Fiducie dépose auprès du Bureau du surintendant des faillites une proposition 2 en vertu de l'article
50 de la LFI. Elle s'y déclare « personne morale ».
8
Son actif, constitué essentiellement de l'immeuble déjà mentionné, est de 769 200 $. Son passif est par contre de 1 134
602 $, pour un déficit de 365 402 $.
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9
La proposition prévoit le paiement intégral des créanciers garantis qui totalisent 769 200 $. Toutefois, les créanciers non
garantis, qui se chiffrent à 365 402 $, ne doivent recevoir qu'un versement global de 85 000 $.
10 Sur réception, le séquestre officiel refuse la proposition 3 . Selon lui, une fiducie familiale telle que la Fiducie ne correspond
pas aux définitions de « personne » et de « personne morale » de la LFI. Il s'estime sans compétence pour accepter le dossier.
11
Le lendemain, la Fiducie présente une requête en vertu des articles 34(1) et 62(1) de la LFI afin qu'il soit ordonné au
séquestre officiel de recevoir le dépôt de sa proposition.
12 Le 16 mai, le registraire Pellerin accueille la requête et autorise le séquestre officiel à accepter ce qu'il décrit comme étant
« le dépôt d'une proposition de la part du fiduciaire pour le compte de Fiducie Côté Poirier ».
13

Les motifs du registraire se lisent comme suit :
Vu la requête et les allégués ;
Attendu que le fiduciaire d'une fiducie, dont le bilan est soumis comme exhibit R-1 et démontrant son état d'insolvabilité,
désire se prévaloir des prérogatives de l'article 50 LFI visant le dépôt d'une proposition ;
Attendu que bien que la qualité de fiduciaire ne soit expressément mentionnée à l'article 50(1) LFI, il s'avère néanmoins
qu'en qualité d'administrateur des biens d'autrui, cette fonction est manifestement similaire à plusieurs égards à celle d'un
séquestre ou d'un liquidateur, tel que mentionné à l'article 50(1) LFI ;
Attendu que pour ces raisons, il apparaît approprié de permettre au fiduciaire dans la présente instance de se prévaloir des
prérogatives offertes aux termes de l'article 50(1) LFI ;

14 Le 1 er juin, Charbonneau-Archambault, des créanciers non garantis, signifient leur requête en annulation et en jugement
déclaratoire.
15
Essentiellement, ils y allèguent que la proposition devrait être annulée puisque la Fiducie n'est pas une « personne » ou
une « personne insolvable » au sens de la LFI, de telle sorte qu'elle ne peut se prévaloir des dispositions de la loi.
16
Le 5 juin, l'assemblée des créanciers de la Fiducie sur la proposition a lieu. On y note l'objection des créanciers qui
ont présenté la requête en annulation. Le vote se tient néanmoins et la proposition est acceptée par tous, sauf CharbonneauArchambault qui votent contre.
17
Toutefois avant qu'un tribunal n'entende toute requête en homologation de la proposition, on convient que la requête en
annulation et en jugement déclaratoire sera d'abord débattue. Aucune disposition des actifs de la Fiducie n'aura lieu entre temps.
Les Positions des Parties
18
D'un côté, Charbonneau-Archambault sont d'avis qu'il y a lieu de simplement annuler la proposition de la Fiducie et de
déclarer qu'elle n'est pas une « personne » ou une « personne insolvable » au sens de la LFI.
19
Ils estiment que la Fiducie se décrit erronément comme une personne morale alors qu'aucune définition de la LFI ne
lui permet de s'en autoriser. Bref, ce genre d'entité ne peut se prévaloir des dispositions de la LFI, que ce soit pour faire une
proposition ou une cession de ses biens.
20
De l'autre côté, le syndic à la proposition soutient qu'aux termes du Code civil du Québec, la Fiducie est constituée d'un
patrimoine d'affectation autonome et distinct. Or, cela cadrerait justement avec la définition de « personne morale constituée
en vertu d'une loi provinciale » dont traite l'article 2 de la LFI.
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21
Selon le syndic, la définition de « personne morale » de la LFI est inclusive et doit faire l'objet d'une interprétation
large et libérale pour inclure une fiducie. Autrement, on arriverait à la situation intenable où une fiducie insolvable ne pourrait
bénéficier de la LFI, ce qui serait inéquitable pour tous les intéressés.
Analyse et Discussion
22
Aux termes de l'article 50(1) de la LFI, une proposition peut être faite par une personne insolvable, un séquestre, le
liquidateur d'une personne insolvable, un failli ou le syndic d'un failli :
50. (1) Sous réserve du paragraphe (1.1), une proposition
peut être faite par :
a) une personne insolvable;
b) un séquestre au sens du paragraphe 243(2), mais
seulement relativement à une personne insolvable;
c) le liquidateur des biens d'une personne insolvable;
d) un failli;
e) le syndic de l'actif d'un failli.

23

50. (1) Subject to subsection (1.1), a proposal may be
made by
(a) an insolvent person;
(b) a receiver, within the meaning of subsection 243(2),
but only in relation to an insolvent person;
(c) a liquidator of an insolvent person's property;
(d) a bankrupt; and
(e) a trustee of the estate of a bankrupt.

En l'espèce, la seule qualité potentiellement applicable à la Fiducie est celle de la personne insolvable.

24 D'entrée de jeu, ce constat signifie qu'il faut écarter les motifs exprimés par le registraire Pellerin à l'appui de sa décision
d'accepter le dépôt de la proposition de la Fiducie. La proposition émane de la Fiducie elle-même, non de son fiduciaire. De
plus, le fiduciaire n'est ni un séquestre ni un liquidateur. Du reste, ces qualités n'ont de sens que si elles se rattachent à une
personne insolvable tel que le précise l'article 50(1).
25
Cela étant, à l'article 2 de la LFI, les expressions « personne insolvable », « personne » ou « personne morale » sont
définies comme suit :
« personne » Sont assimilés à des personnes :

—a) les sociétés de personnes, associations non
constituées en personne morale, personnes morales,
sociétés ou organisations coopératives et leurs
successeurs;
—b) les héritiers, liquidateurs de succession, exécuteurs
testamentaires et administrateurs et autres représentants
légaux de toute personne, conformément à la loi
applicable en l'espèce.
« personne insolvable » Personne oui n'est pas en faillite
et qui réside au Canada ou y exerce ses activités ou qui a
des biens au Canada, dont les obligations, constituant à
l'égard de ses créanciers des réclamations prouvables aux
termes de la présente loi, s'élèvent à mille dollars et, selon
le cas :
a) qui, pour une raison quelconque, est incapable de
faire honneur à ses obligations au fur et à mesure de leur
échéance;

"person" includes a partnership, an unincorporated
association, a corporation, a cooperative society or an
organization, the successors of a partnership, association,
corporation, society or organization, and the heirs,
executors, liquidators of the succession, administrators or
other legal representative of a person, according to the law
of that part of Canada to which the context extends;

"insolvent person" means a person who is not bankrupt
and who resides, carries on business or has property in
Canada, whose liabilities to creditors provable as claims
under this Act amount to one thousand dollars, and
(a) who is for any reason unable to meet his obligations as
they generally become due,
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b) qui a cessé d'acquitter ses obligations courantes dans
le cours ordinaire des affaires au fur et à mesure de leur
échéance;
c) dont la totalité des biens n'est pas suffisante, d'après une
juste estimation, ou ne suffirait pas, s'il en était disposé
lors d'une vente bien conduite par autorité de justice, pour
permettre l'acquittement de toutes ses obligations échues
ou à échoir.
« personne morale » Personne morale constituée en vertu
d'une loi fédérale ou provinciale, ou toute autre personne
morale constituée en quelque lieu et qui est autorisée à
exercer des activités au Canada ou qui y a un bureau ou y
possède des biens. La présente définition ne vise pas les
banques, banques étrangères autorisées, au sens de l'article
2 de la Loi sur les banques, compagnies d'assurance,
sociétés de fiducie, sociétés de prêt ou compagnies de
chemin de fer constituées en personnes morales.

(b) who has ceased paying his current obligations in the
ordinary course of business as they generally become due,
or
(c) the aggregate of whose property is not, at a fair
valuation, sufficient, or, if disposed of at a fairly
conducted sale under legal process, would not be sufficient
to enable payment of all his obligations, due and accruing
due; or railway companies;
"corporation" includes any company or legal person
incorporated by or under an Act of Parliament or of
any province, and any incorporated company, wherever
incorporated, that is authorized to carry on business in
Canada or that has an office or property in Canada, but
does not include banks, authorized foreign banks within
the meaning of section 2 of the Bank Act, insurance
companies, trust companies, loan companies

(Le Tribunal souligne)
26 Bref, pour se qualifier de « personne insolvable » au sens de la LFI, il faut être une « personne », ce qui inclut entre autres
une « personne morale » ou le représentant légal de toute « personne ». La définition du mot « personne » n'est pas limitative.
L'utilisation des mots « sont assimilés à » favorisent une interprétation libérale de la portée du terme 4 .
27

Qu'est-il dès lors de l'entité visée ici, soit une fiducie créée en vertu du Code civil du Québec?

28

La création de la Fiducie découle des articles 1260 et 1261 C.c.Q. qui indiquent ceci :
1260. La fiducie résulte d'un acte par lequel une personne, le constituant, transfère de son patrimoine à un autre
patrimoine qu'il constitue, des biens qu'il affecte à une fin particulière et qu'un fiduciaire s'oblige, par le fait de son
acceptation, à détenir et à administrer.
1261. Le patrimoine fiduciaire, formé des biens transférés en fiducie, constitue un patrimoine d'affectation autonome
et distinct de celui du constituant, du fiduciaire ou du bénéficiaire, sur lequel aucun d'entre eux n'a de droit réel.—
(Le Tribunal souligne)

29

Selon ces articles, une fiducie est constitutive d'un patrimoine d'affectation, autonome et distinct de celui du constituant, du

fiduciaire ou du bénéficiaire. Aucun d'eux n'a de droit réel sur ce patrimoine. Le fiduciaire n'en demeure que l'administrateur 5 .
30
Toutefois, s'il est acquis que la fiducie constitue un patrimoine d'affectation autonome et distinct, force est de constater
que le législateur québécois ne lui a pas conféré la personnalité juridique par le biais de ces articles. La doctrine le reconnaît
unanimement :
Bien que reconnue comme universalité juridique, elle n'est pas une personne morale même si elle en a tous les attributs,
comme un lieu de résidence, un patrimoine et des droits. 6
[...]
La fiducie n'est pas, non plus, une personne morale, du moins lorsqu'il n'y a pas de fondation, puisque le patrimoine n'est
qu'une masse affectée à un but déterminé. 7
[...]
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En droit civil, le patrimoine fiduciaire n'a pas de personnalité juridique. C'est le fiduciaire qui a la maîtrise et l'administration
de ce patrimoine. Celui-ci agit au nom du patrimoine fiduciaire dans les limites des pouvoirs qui lui sont conférés (art.
1308 C.c.Q.). Les obligations qu'il contracte ainsi que les paiements effectués à ce titre par le fiduciaire lient le patrimoine
fiduciaire. 8 —(Le Tribunal souligne)
31

Dans son texte sur les fiducies personnelles et successions, la notaire Loranger est également d'avis que la fiducie ne

possède pas la personnalité juridique 9 .
32

Sur ce point, la professeure Cantin Cumyn note avec intérêt qu'alors que la doctrine préconisait la personnalisation de la

fiducie lors des travaux de l'office de révision du Code civil, le législateur s'est, quant à lui, abstenu de la personnifier 10 .
33
Comme elle le souligne, le patrimoine d'affectation de la fiducie que reconnaît le Code civil du Québec offre donc, pour
le groupement des biens qu'il vise, « une qualification qui se situe en deçà de la personnalité ».
34

À ce propos, la professeure Cantin Cumyn rappelle que le législateur québécois « admet rarement la personnalité d'un

groupement en l'absence d'une reconnaissance législative expresse » 11 .
35
En somme, si la fiducie est un patrimoine d'affectation autonome et distinct, il n'en reste pas moins qu'il ne s'agit pas
d'un sujet de droit.
36
De fait, les auteurs 12 enseignent que dans la théorie classique du patrimoine que retient le Code civil du Québec, la
personnalité juridique n'est accordée qu'aux sujets de droit, soit, d'une part, les personnes physiques (art. 1 C.c.Q.) et, d'autre
part, les personnes morales (art. 298 C.c.Q.).
37 Tout compte fait, un patrimoine d'affectation, tout aussi autonome qu'il soit, n'est ni une personne physique ni une personne
morale. Le concept de patrimoine reste indépendant du concept de personne, même s'il y est le plus souvent associé.
38

Les quelques jugements qui se sont prononcés sur la question vont dans le même sens que la doctrine.

39
Dans l'affaire Choupin c. Gauthier 13 , le juge Guthrie précise que la fiducie n'est pas une personne morale et qu'elle
n'a pas de personnalité juridique.
40

S'appuyant sur l'opinion du professeur Beaulne en matière de fiducies, le juge Pelletier conclut au même effet dans l'affaire

Douville c. Québec (Ville) 14 . Il y souligne que la fiducie n'est ni une personne physique ni une personne morale et qu'elle n'a
pas, en conséquence, la personnalité juridique. Ce n'est pas une entité devant la loi.
41 En définitive, aucun auteur et aucun juge n'affirme que la fiducie du C.c.Q. est une personne. Au mieux, peut-on conclure
qu'il existe certaines analogies entre la fiducie et la personne morale, mais pas au point de pouvoir affirmer que la fiducie en
soit réellement une.
42 Partant, puisqu'en vertu des caractéristiques qui lui sont propres, la fiducie n'a pas de personnalité juridique et, de ce fait,
n'est ni une personne morale ni une personne physique, le Tribunal en conclut qu'elle n'entre simplement pas dans le cadre de
la définition de « personne insolvable » de la LFI.
43 De ce point de vue, le Tribunal ne retient pas l'argument de l'avocat du syndic voulant qu'une fiducie serait une « personne
morale » au sens de cette loi.
44
En effet, la LFI relie la notion de personne morale au concept de « personne constituée » en vertu d'une loi fédérale ou
provinciale. La version anglaise parle d'« incorporated ». La personne morale dont traite la LFI est donc intimement liée au
concept d'entité incorporée en vertu des lois sur les compagnies.
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45 D'ailleurs, dans la Loi d'interprétation 15 canadienne, la définition de « personne morale » (qui s'applique à tous les textes
de lois fédéraux) s'entend d'une « entité dotée de la personnalité morale, à l'exclusion d'une société de personnes à laquelle
le droit provincial reconnaît cette personnalité ».
46
Or, en matière de fiducie, le Code civil du Québec ne « constitue » pas une personne, mais simplement un patrimoine
d'affectation.
47
De surcroît, même en interprétant la définition de la LFI de façon libérale, on ne saurait « assimiler » une fiducie à
une personne.
48
Quoique la définition assimile certaines entités 16 à des « personnes » aux termes de la loi, l'énumération ne comprend
manifestement pas les fiducies. Aucune des terminologies que la définition utilise ne permet de suggérer que la fiducie y est
visée.
49 Cela s'avère d'autant plus vrai qu'en vertu des principes du Code civil du Québec qui la régissent, la fiducie n'est justement
pas une personne qui puisse être qualifiée de sujet de droit.
50

La doctrine qui a analysé les définitions pertinentes de la LFI abonde dans ce sens.

51

Dans une analyse fouillée de l'application de la LFI à la fiducie du Code civil du Québec, le professeur Bohémier aborde

le sujet sous l'angle de savoir s'il serait opportun de modifier la LFI pour que la fiducie puisse dorénavant s'en prévaloir 17 .
52 À la lecture de l'article, il est évident que l'auteur part de la prémisse que la LFI, dans son libellé actuel, ne s'applique pas
à une fiducie compte tenu des définitions des mots « personne » et « personne insolvable ».
53
Il conclut d'ailleurs son analyse par une proposition de réforme qui vise à modifier l'article 2 de la LFI pour justement
assimiler à une personne la fiducie ou le patrimoine fiduciaire du Code civil du Québec.
54
Dans son ouvrage connu sur le droit des fiducies, le professeur Beaulne 18 analyse la même question en faisant état des
objections que certains soulèvent à la modification de la LFI pour y assujettir la fiducie. Il réfère amplement à l'article déjà
cité du professeur Bohémier.
55
Encore une fois, l'analyse du professeur Beaulne montre que dans sa rédaction actuelle, la LFI ne vise pas la fiducie
dans sa définition du terme « personne ».
56
Quant à Me Rainville 19 , il souligne que les textes de lois existants l'amènent à conclure que la fiducie ne peut être
assujettie à la LFI.
57
Pour tout dire, hormis un commentaire retrouvé dans un article isolé, aucune doctrine ni, bien sûr, aucun jugement ne
suggèrent que la LFI, dans son présent libellé, puisse s'appliquer à la fiducie du Code civil du Québec.
58

Seul le professeur MacDonald énonce ceci dans un article paru en 1997 20 :
332. Bankruptcy: While the trust is not vested with legal personality by the Civil Code of Quebec it is an autonomous
patrimony that, through the trustee, can sue or be sued (articles 1278, 1316). For this reason, it is also the case that
the trust may become insolvent, and even bankrupt. [...]

59
Citant ce passage dans son ouvrage, le professeur Beaulne souligne que l'auteur affirme sans grande discussion la
possibilité pour une fiducie d'être mise en faillite.
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60
Effectivement, l'affirmation, quoique fort large et peu nuancée, ne semble guère appuyée. Avec égards pour l'auteur, le
Tribunal estime qu'il n'y a pas lieu de la retenir en l'absence d'une démonstration de son fondement, ce que l'article ne révèle pas.
61

Malgré tout ce qui précède, l'avocat du syndic insiste.

62 En dernier ressort, il suggère qu'aux termes de l'article 1355 C.c.Q., le législateur aurait prévu la possibilité qu'une fiducie
puisse faire faillite.
63

Cet article édicté ceci :
1355. Les fonctions de l'administrateur prennent fin par son décès, sa démission ou son remplacement, par sa faillite
ou par l'ouverture à son égard d'un régime de protection.
Elles prennent fin aussi par la faillite du bénéficiaire ou par l'ouverture à son égard d'un régime de protection, si cela
a un effet sur les biens administrés.— (Le Tribunal souligne)

64 L'avocat du syndic assimile la faillite du bénéficiaire à laquelle réfère le deuxième alinéa à la faillite de la fiducie. Selon lui,
dans le contexte des articles portant sur l'administration du bien d'autrui en regard de la fiducie, le bénéficiaire devrait s'entendre
de la fiducie, sans quoi la référence à la faillite du bénéficiaire n'aurait pas de sens.
65

Avec égards à nouveau, le Tribunal considère que cet argument doit être écarté.

66

D'abord, le texte même de l'article 1355 C.c.Q. s'accorde bien mal de la lecture suggérée.

67 Ensuite, dans le titre septième du Code civil du Québec portant sur l'administration du bien d'autrui, le législateur semble
distinguer l'expression « bénéficiaire » de l'expression « fiducie ».
68
Par exemple, à l'article 1306 C.c.Q., il réfère dans la même phrase à l'intérêt du bénéficiaire ou la poursuite du but de
la fiducie. Si, comme le propose l'avocat du syndic, il y avait équation entre le terme « bénéficiaire » et le mot « fiducie », on
comprend mal pourquoi le législateur aurait référé aux deux expressions dans une même phrase.
69 Enfin, le professeur Bohémier écarte nommément cette lecture de l'article 1355 C.c.Q. dans son article déjà cité 21 . Il dit
même que le législateur n'a pas du tout envisagé la faillite de la fiducie comme cause d'extinction de celle-ci.
70 Pour tout dire, il semble bien insuffisant de s'appuyer sur cette lecture de l'article 1355 C.c.Q. pour conclure qu'une fiducie
peut faire faillite aux termes de la LFI. Non seulement cet argument est peu convaincant, mais il ne solutionne aucunement
l'impasse à laquelle se heurte toute analyse en regard des définitions mêmes des notions de « personne » et « personne insolvable
» de la LFI.
71
Cela dit, il est clair que la doctrine discutée précédemment, notamment les professeurs Beaulne, Bohémier et Cantin
Cumyn, semble d'avis qu'il serait approprié de modifier la LFI afin que la fiducie, même si elle n'est pas une personne, puisse
devenir insolvable et être mise en faillite 22 .
72 Tout aussi intéressante que la suggestion puisse être, il n'appartient toutefois pas au Tribunal de légiférer. Si le législateur
considère que la définition de « personne » de la LFI doit être élargie, c'est à lui d'agir.
73 Pour l'heure, le rôle du Tribunal est d'appliquer les textes de lois tels qu'ils sont rédigés. Les articles pertinents ne permettent
pas de conclure que la Fiducie est une « personne » au sens de la LFI. Elle n'entre donc pas dans le cadre de la « personne
insolvable » à laquelle l'article 50 s'applique en matière de proposition.
74

La requête de Charbonneau-Archambault doit par conséquent être accueillie.
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75 Compte tenu que la question dont ce jugement traite est inédite, le Tribunal estime à propos de ne pas accorder de dépens
en faveur de quiconque.
Pour ces motifs, le Tribunal :
76

ACCUEILLE la requête;

77

DÉCLARE que Fiducie Côté Poirier n'est ni une personne ni une personne insolvable au sens de l'article 2 de la LFI;

78

ANNULE en conséquence, à toutes fins que de droit, la proposition de Fiducie Côté Poirier;

79

SANS FRAIS.
Requête accueillie.
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HMANALY B§25
Houlden & Morawetz Analysis B§25
Bankruptcy and Insolvency Law of Canada, 4th Edition
THE BANKRUPTCY AND INSOLVENCY ACT
Interpretation (ss. 2-2.2)
L.W. Houlden and Geoffrey B. Morawetz

B§25 — ”Insolvent Person”
B§25 — ”Insolvent Person”
See ss. 2, 2.1, 2.2
For a discussion of the meaning of insolvency, see F§206 “Insolvency of Debtor”, post.
The phrase “insolvent person” is used in the Act to refer to a person who is not bankrupt. Section 49 provides for the making of
assignments by insolvent persons and reference should be made to notes to s. 49 as to who may make an assignment. Section 50
provides for the making of a proposal by an insolvent person. In connection with the making of proposals by insolvent persons,
reference should be made to the notes to ss. 50-66.
Although the definition of insolvent person in s. 2(1) of the BIA refers to “liabilities to creditors”, a debt to one creditor amounting
to $1,000 is sufficient: Canada (Attorney General) v. Gordon (Trustee of) (1992), 1992 CarswellSask 32, 15 C.B.R. (3d) 100
(Sask. Q.B.).
Where a statement of affairs showed that the bankrupt’s assets exceeded liabilities but the trustee’s subsequent review found
that liabilities exceeded assets, the court held that the bankrupt had been insolvent within the meaning of the BIA and refused
to annul the bankruptcy, finding that the BIA provided an appropriate context for resolving the competing claims: Re Fantasy
Construction Ltd. (2005), 2005 CarswellAlta 129, 2005 ABQB 63, 8 C.B.R. (5th) 216 (Alta. Q.B.).
Unlike the BIA, the CCAA does not define “insolvent” or “insolvency”. Although it is common practice to refer to the definition
of “insolvent person” in the BIA in referring to insolvency in the context of the CCAA, the test for insolvency under the CCAA
differs from that under the BIA in order to meet the special circumstances and objectives of the CCAA: Re Stelco Inc. (2004),
2004 CarswellOnt 1211, 48 C.B.R. (4th) 299 (Ont. S.C.J. [Commercial List]), leave to appeal to C.A. refused (2004), 2004
CarswellOnt 2936 (C.A.), where Farley J. held that “insolvent” should be given an expanded meaning under the CCAA in order
to give effect to the rehabilitative goal of the Act and that a court should determine whether there is a reasonably foreseeable
expectation at the time of filing that there is a looming liquidity condition or crisis that will result in the applicant running out
of money to pay its debts as they generally become due in the future without the benefit of the stay and ancillary protection.
See Vern W. DaRe, “Is `Insolvency’ Still a Prerequisite to Restructuring?”, (2004) 48 C.B.R. (4th) 163.
A trust that was created under article 1260 ff. of the Québec Civil Code was found not to be an insolvent person within the
meaning of the BIA such that it could avail itself of the s. 50(1) BIA proposal provisions, as the trust was not a “person”. The
court held that although the trust constitutes autonomous patrimony, it was never given legal personality by the legislature: Re
Fiducie Côté Poirier (2007), EYB 2007-125448, 2007 CarswellQue 9938, 38 C.B.R. (5th) 19 (Que. S.C.).
Justice Topolniski of the Alberta Court of Queen’s Bench held that a Division I BIA proposal made by a former Albertan living
in California for more than 20 years, whose sole tie to Alberta was a dated judgment debt arising from his business dealings,
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was not valid as the debtor did not come within the BIA definition of “insolvent person”. The debtor attributed his insolvency
to judgments from business-related debts incurred in Alberta, investor restitution payments arising from business dealings in
Arizona, and personal guarantees relating to business ventures in the United States. Of the Cdn $21,616,828.22 he owed to
creditors, the Province of Alberta was his sole Canadian creditor and also his largest creditor. In the U.S., the debtor pled guilty
to bankruptcy fraud in 2010, and in 2012, the U.S. Court permanently denied his application for discharge from bankruptcy.
Justice Topolniski held that a plain reading of the definitions in the BIA, in their grammatical and ordinary sense, is indicative
of Parliament deliberately choosing different thresholds for different scenarios. For a creditor-driven bankruptcy, there must be
a link with a person having carried on business at the time of the alleged act of bankruptcy. For a debtor-driven proposal or
voluntary bankruptcy, the link must be to a business that the person carries on. Justice Topolniski held that Parliament’s choice
of language is intended to permit only those insolvent persons who reside or have property in Canada or who have current
business interests in Canada access to the BIA proposal provisions. The mere existence of dated trade debts does not suffice. The
debtor’s notice of intention and proposal were declared a nullity from the date of their filing: Re Pocklington, 2017 CarswellAlta
1860, 53 C.B.R. (6th) 83, 2017 ABQB 621 (Alta. Q.B.).
The Court of Appeal for Ontario allowed the appeal from the application judge who had dismissed the creditors’ application
to annul the bankruptcy of the respondent. The Court found that the application judge had erred by failing to find that the
respondent was not an insolvent person: Kormos v. Fast (2019), 2019 CarswellOnt 7969, 2019 ONCA 430 (Ont. C.A.). For a
discussion of this judgment, see H§71 “Setting Aside and Annulling Bankruptcy Orders and Assignments”.

End of Document
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Canada Federal Statutes
Canada Business Corporations Act
Part I — Interpretation and Application (ss. 2-4)
Interpretation
Most Recently Cited in:Williams v. Amazon.com, Inc., 2020 BCSC 300, 2020 CarswellBC 554, 316 A.C.W.S. (3d)
10 | (B.C. S.C., Mar 4, 2020)
R.S.C. 1985, c. C-44, s. 2

s 2.
Currency
2.
2(1)Definitions
In this Act,
"affairs" means the relationships among a corporation, its affiliates and the shareholders, directors and officers of such bodies
corporate but does not include the business carried on by such bodies corporate; ("affaires")
"affiliate" means an affiliated body corporate within the meaning of subsection (2); ("groupe")
"articles" means the original or restated articles of incorporation, articles of amendment, articles of amalgamation, articles
of continuance, articles of reorganization, articles of arrangement, articles of dissolution, articles of revival and includes any
amendments thereto; ("statuts")
"associate", in respect of a relationship with a person, means
(a) a body corporate of which that person beneficially owns or controls, directly or indirectly, shares or securities currently
convertible into shares carrying more than ten per cent of the voting rights under all circumstances or by reason of the
occurrence of an event that has occurred and is continuing, or a currently exercisable option or right to purchase such
shares or such convertible securities,
(b) a partner of that person acting on behalf of the partnership of which they are partners,
(c) a trust or estate or succession in which that person has a substantial beneficial interest or in respect of which that person
serves as a trustee or liquidator of the succession or in a similar capacity,
(d) a spouse of that person or an individual who is cohabiting with that person in a conjugal relationship, having so cohabited
for a period of at least one year,
(e) a child of that person or of the spouse or individual referred to in paragraph (d), and
(f) a relative of that person or of the spouse or individual referred to in paragraph (d), if that relative has the same residence
as that person;
("liens")
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"auditor" includes a partnership of auditors or an auditor that is incorporated; ("vérificateur")
"beneficial interest" means an interest arising out of the beneficial ownership of securities; ("véritable propriétaire")
"beneficial ownership" includes ownership through any trustee, legal representative, agent or mandatary, or other
intermediary; ("véritable propriétaire")et("propriété effective")
"body corporate" includes a company or other body corporate wherever or however incorporated; ("personne morale")
"call" means an option transferable by delivery to demand delivery of a specified number or amount of securities at a fixed
price within a specified time but does not include an option or right to acquire securities of the corporation that granted the
option or right to acquire; ("option d'achat")
"corporation" means a body corporate incorporated or continued under this Act and not discontinued under this Act; ("société
par actions")
"court" means
(a) in the Province of Newfoundland and Labrador, the Trial Division of the Supreme Court of the Province,
(a.1) in the Province of Ontario, the Superior Court of Justice,
(b) in the Provinces of Nova Scotia, British Columbia and Prince Edward Island, the Supreme Court of the Province,
(c) in the Provinces of Manitoba, Saskatchewan, Alberta and New Brunswick, the Court of Queen's Bench for the Province,
(d) in the Province of Quebec, the Superior Court of the Province, and
(e) the Supreme Court of Yukon, the Supreme Court of the Northwest Territories and the Nunavut Court of Justice;
("tribunal")
"court of appeal" means the court to which an appeal lies from an order of a court; ("Cour d'appel")
"debt obligation" means a bond, debenture, note or other evidence of indebtedness or guarantee of a corporation, whether
secured or unsecured; ("titre de créance")
"Director" means the Director appointed under section 260; ("directeur")
"director" means a person occupying the position of director by whatever name called and "directors" and "board of directors"
includes a single director; ("administrateur")
"distributing corporation" means, subject to subsections (6) and (7), a distributing corporation as defined in the regulations;
("société ayant fait appel au public")
"entity" means a body corporate, a partnership, a trust, a joint venture or an unincorporated association or organization;
("entité")
"going-private transaction" means a going-private transaction as defined in the regulations; ("opération de fermeture")
"incapable", in respect of an individual, means that the individual is found, under the laws of a province, to be unable, other
than by reason of minority, to manage their property or is declared to be incapable by any court in a jurisdiction outside Canada;
("incapable")
"incorporator" means a person who signs articles of incorporation; ("fondateur")
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"individual" means a natural person; ("particulier")
"liability" includes a debt of a corporation arising under section 40, subsection 190(25) and paragraphs 241(3)(f) and (g);
("passif")
"mandatary", in Quebec, includes a successor; ("mandataire")
"Minister" means such member of the Queen's Privy Council for Canada as is designated by the Governor in Council as the
Minister for the purposes of this Act; ("ministre")
"officer" means an individual appointed as an officer under section 121, the chairperson of the board of directors, the president,
a vice-president, the secretary, the treasurer, the comptroller, the general counsel, the general manager, a managing director,
of a corporation, or any other individual who performs functions for a corporation similar to those normally performed by an
individual occupying any of those offices; ("dirigeant")
"ordinary resolution" means a resolution passed by a majority of the votes cast by the shareholders who voted in respect of
that resolution; ("résolution ordinaire")
"person" means an individual, partnership, association, body corporate, or personal representative; ("personne")
"personal representative" means a person who stands in place of and represents another person including, but not limited to,
a trustee, an executor, an administrator, a liquidator of a succession, an administrator of the property of others, a guardian or
tutor, a curator, a receiver or sequestrator, an agent or mandatary or an attorney; ("représentant personnel")
"prescribed" means prescribed by the regulations; ("prescrit")
"prior legislation" means the various Acts of Parliament that were in force prior to the coming into force of this Act and that
applied to the incorporation of federal companies under those Acts, other than any "financial institution" as defined in section
2 of the Bank Act; ("législation antérieure")
"put" means an option transferable by delivery to deliver a specified number or amount of securities at a fixed price within
a specified time; ("option de vente")
"redeemable share" means a share issued by a corporation
(a) that the corporation may purchase or redeem on the demand of the corporation, or
(b) that the corporation is required by its articles to purchase or redeem at a specified time or on the demand of a shareholder;
("action rachetable")
"resident Canadian" means an individual who is
(a) a Canadian citizen ordinarily resident in Canada,
(b) a Canadian citizen not ordinarily resident in Canada who is a member of a prescribed class of persons, or
(c) a permanent resident within the meaning of subsection 2(1) of the Immigration and Refugee Protection Act and
ordinarily resident in Canada, except a permanent resident who has been ordinarily resident in Canada for more than one
year after the time at which he or she first became eligible to apply for Canadian citizenship;
("résident canadien")
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"security" means a share of any class or series of shares or a debt obligation of a corporation and includes a certificate
evidencing such a share or debt obligation; ("valeur mobilière")
"security interest" means an interest or right in or charge on property of a corporation to secure payment of a debt or
performance of any other obligation of the corporation; ("sûreté")
"send" includes deliver; ("envoyer")
"series", in relation to shares, means a division of a class of shares; ("série")
"special resolution" means a resolution passed by a majority of not less than two-thirds of the votes cast by the shareholders
who voted in respect of that resolution or signed by all the shareholders entitled to vote on that resolution; ("résolution spéciale")
"squeeze-out transaction" means a transaction by a corporation that is not a distributing corporation that would require an
amendment to its articles and would, directly or indirectly, result in the interest of a holder of shares of a class of the corporation
being terminated without the consent of the holder, and without substituting an interest of equivalent value in shares issued
by the corporation, which shares have equal or greater rights and privileges than the shares of the affected class; ("opération
d'éviction")
"unanimous shareholder agreement" means an agreement described in subsection 146(1) or a declaration of a shareholder
described in subsection 146(2). ("convention unanime des actionnaires")
2(2)Affilated bodies corporate
For the purposes of this Act,
(a) one body corporate is affilated with another body corporate if one of them is the subsidiary of the other or both are
subsidiaries of the same body corporate or each of them is controlled by the same person; and
(b) if two bodies corporate are affilated with the same body corporate at the same time, they are deemed to be affiliated
with each other.
2(3)Control
For the purposes of this Act, a body corporate is controlled by a person or by two or more bodies corporate if
(a) securities of the body corporate to which are attached more than fifty per cent of the votes that may be cast to elect
directors of the body corporate are held, other than by way of security only, by or for the benefit of that person or by or
for the benefit of those bodies corporate; and
(b) the votes attached to those securities are sufficient, if exercised, to elect a majority of the directors of the body corporate.
2(4)Holding body corporate
A body corporate is the holding body corporate of another if that other body corporate is its subsidiary.
2(5)Subsidiary body corporate
A body corporate is a subsidiary of another body corporate if
(a) it is controlled by
(i) that other body corporate,
(ii) that other body corporate and one or more bodies corporate each of which is controlled by that other body
corporate, or
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(iii) two or more bodies corporate each of which is controlled by that other body corporate; or
(b) it is a subsidiary of a body corporate that is a subsidiary of that other body corporate.
2(6)Exemptions — on application by corporation
On the application of a corporation, the Director may determine that the corporation is not or was not a distributing corporation
if the Director is satisfied that the determination would not be prejudicial to the public interest.
2(7)Exemptions — classes of corporations
The Director may determine that a class of corporations are not or were not distributing corporations if the Director is satisfied
that the determination would not be prejudicial to the public interest.
2(8)Infants
For the purposes of this Act, the word "infant" has the same meaning as in the applicable provincial law and, in the absence of
any such law, has the same meaning as the word "child" in the United Nations Convention on the Rights of the Child, adopted
in the United Nations General Assembly on November 20, 1989.
Amendment History
R.S.C. 1985, c. 27 (2nd Supp.), s. 10 (Sched., item 5); 1990, c. 17, s. 6; 1992, c. 51, s. 30; 1994, c. 24, s. 2; 1998, c. 30, s. 15(b);
1999, c. 3, s. 16; 2000, c. 12, s. 27; 2001, c. 14, ss. 1(1), (3)-(5), (7), 135 (Sched., s. 1); 2001, c. 27, s. 209; 2002, c. 7, s. 88;
2011, c. 21, s. 13(1), (2), (4), (5); 2015, c. 3, s. 12; 2018, c. 8, s. 1
Currency
Federal English Statutes reflect amendments current to June 26, 2020
Federal English Regulations are current to Gazette Vol. 154:13 (June 24, 2020)
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2014 ABQB 397
Alberta Court of Queen's Bench
Vicklund v. Peavine Metis Settlement
2014 CarswellAlta 1110, 2014 ABQB 397, [2014] A.W.L.D. 3401, 243 A.C.W.S. (3d) 258, 592 A.R. 115

Hazel Vicklund, Appellant and Peavine Metis Settlement, Joseph Iner Gauchier,
Dolores Flett, Glen Anderson, Carey Mearon, and Layne Gauchier, Respondents
D.C. Read J.
Heard: June 10, 2014; June 11, 2014; June 12, 2014; June 13, 2014
Judgment: July 3, 2014
Docket: Edmonton 1303-16251
Counsel: Ryan Martin, for Applicant
Richard B. Hajduk, for Peavine Metis Settlement
Shawn Beaver, for Joseph Iner Gauchier, Dolores Flett, Glen Anderson, Carey Mearon and Layne Gauchier
Subject: Public
APPLICATION challenging results of election.
D.C. Read J.:
A. Introduction:
1
An elector alleged an election for a Métis settlement council was invalid because three candidates were ineligible to run.
At issue was whether they were, and if so, if the election was invalid.
B. Facts:
2 Peavine Métis Settlement ("Peavine") is a Métis settlement established pursuant to s. 2 of the Metis Settlements Act, RSA
2000, M-14 ("MSA").
3
Joseph Iner Gauchier, Dolores Flett, Glen Anderson, Carey Mearon and Layne Gauchier, (the "Individual Respondents")
all filed nomination papers and stood for election in Peavine's settlement council ("Settlement Council") election held October
7, 2013 (the "Election"). All five were elected.
4
Hazel Vicklund, the applicant, is an elector in Peavine. After the October 7, 2013 election, she filed an Originating
Application (the "Application") on November 15, 2013, challenging the results of the Election. The basis of her challenge is
that three of the candidates, including Dolores Flett, one of the Individual Respondents, were ineligible to run as candidates
because they were employees of Peavine when they filed their nomination papers and did not take a leave of absence from their
employment as required by s. 22(1)(b) of the Local Authorities Election Act, RSA 2000, c. L-21. ("LAEA"). The other alleged
ineligible candidates were Claude Cunningham Sr. and Claude Cunningham Jr. Unlike Ms. Flett, neither Mr. Cunningham Sr.
or Jr. was elected in the Election. Mr. Cunningham Sr., Mr. Cunningham Jr. and Ms. Flett are sometimes referred to in these
reasons as the Alleged Ineligible Candidates.
5
Ms. Vicklund seeks an order in the nature of quo warranto declaring the Election invalid and an order directing that a
new election be held for the Settlement Council in compliance with the MSA and the LAEA. She argues that the number of
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votes received by the Alleged Ineligible Candidates make it impossible to know if the results would have been different had
they not run.
6
The candidate who received the most votes, Iner Gauchier received 142 votes. The candidates who finished fourth and
fifth, Carey Mearon and Layne Gauchier, each received 118 votes. The candidate who received the most votes without being
elected was Rene Cunningham, Jr. He received 105 votes. Thirty-seven votes separated the candidate who finished first and
was elected to Council from the first unsuccessful candidate. Thirteen votes separated the candidates who finished fourth and
fifth and were elected to Council from the candidate who finished sixth and was not elected to Council.
7

The nomination day for this election was September 9, 2013.

8
The individual Respondents brought an application for summary dismissal of the Application. By order of Nielsen, J.,
made December 19, 2013, the Application was set for a hearing on oral evidence to be heard concurrently with the summary
dismissal application. At the hearing, counsel for the Individual Respondents abandoned the application for summary dismissal
on the basis that determination of the Application will dispose of the issues raised in the summary dismissal application.
9 It is common ground that Dolores Flett, Claude Cunningham Sr. and Claude Cunningham Jr. were all full time employees
of Peavine on the nomination day and none had taken a leave of absence as of that date. Ms. Flett sought and obtained a leave
of absence a few days after nomination day, for reasons unrelated to the allegations raised in this Application.
C. Issue:
10
The issue can be expressed thusly: does s. 22(1)(b) of the LAEA apply to Métis settlements elections so that a candidate
for election in a settlement who is also a full time employee of that settlement, is ineligible to run for election unless he seeks
a leave of absence from his employment position before nomination day?
D. Analysis and Decision:
i. The Law:
11

There are no provisions respecting procedure for elections set out in the MSA. However, section 13 of the MSA provides:
13(1) Councillors must be elected to a settlement council in accordance with the Local Authorities Election Act and this Act.
(2) If there is inconsistency between this Act and the Local Authorities Election Act, this Act prevails.
(3) If the Local Authorities Election Act or this act cannot be applied to an election under this Act, the Minister may make
regulations governing the matter.

12
Only one regulation has been passed pursuant to s. 13(3) of the MSA. The Metis Settlements Election Regulation, Alta
Reg 145/93 (the "Regulation") provides in part:
1. For the purposes of ensuring that the Local Authorities Election Act can be applied to the election of councillors to a
settlement council as provided for in section 13(1) of the Metis Settlements Act, the following terms in the Local Authorities
Election Act are deemed to have the following meanings:
(a) "council" includes a settlement council;
(b) "elected authority" includes a settlement council;
(c) "local jurisdiction" includes a settlement;
...
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13

Section 15 of the MSA provides:
15 A settlement member is eligible to be nominated as a candidate for councillor if the member
(a) is eligible to vote at the election at which he or she is to be a candidate,
(b) has resided in the settlement area for the 12 months immediately preceding nomination day, or a lesser period
prescribed in a settlement bylaw, and
(c) is not ineligible or disqualified from being a candidate or serving as a councillor.

14

Section 17 of the MSA establishes ineligibility rules. It provides:
17(1) A settlement member is ineligible to be nominated as a candidate for councillor or to serve as councillor
(a) if, on nomination day or between nomination day and the time the candidate is declared elected,
(i) the settlement member is or becomes a judge of a court,
(ii) the settlement member is or becomes an officer of the General Council,
(iii) the settlement member is or becomes a member of the Appeal Tribunal,
(iv) the settlement member is or becomes the auditor of the settlement,
(v) the settlement member is or becomes a member of the Senate or House of Commons of Canada or of the
Legislative Assembly of Alberta,
(vi) the settlement member is or becomes indebted to any settlement for more than $250, unless a written
agreement has been entered into with the settlement to repay the debt and the settlement member is not behind
in payments under the agreement,
(vii) the settlement member is or becomes a formal patient under the Mental Health Act or is or becomes the
subject of a guardianship or trusteeship order under the Adult Guardianship and Trusteeship Act, or
(viii) Repealed 1998 c22 s22(6),
(ix) the settlement member in some other manner is or becomes eligible to be or disqualified from being
nominated as a candidate for, or to serve as, a councillor,
or
(b) if, in the 4 years preceding election day,
(i) the settlement member was convicted of an indictable offence carrying a possibility of imprisonment for 5
or more years,
(ii) the settlement member was convicted of an offence under section 123 of the Criminal Code (Canada), or
(iii) the settlement member was removed from a settlement council by a Ministerial order under section 176.
(2) If, between nomination day and the date of the election, a candidate withdraws because the candidate is ineligible, or
the returning officer is provided with a copy of an order of a court declaring a candidate to be ineligible,
(a) public notice of the fact must be given to the voters and posted in the voting stations by the returning officer, and
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(b) if it is not possible to reprint the ballot forms, a vote cast for the ineligible candidate is a spoiled ballot.
15

Section 22 of the LAEA deals with ineligibility of candidates for election under that statute. It provides:
22(1) A person is not eligible to be nominated as a candidate in any election under this Act if on nomination day
(a) the person is the auditor of the local jurisdiction for which the election is to be held;
(b) the person is an employee of the local jurisdiction for which the election is to be held unless the person takes a
leave of absence under this section;
(c) the person is indebted to the municipality of which the person is an elector for taxes in default exceeding $50,
excluding from that amount
(i) any indebtedness for current taxes, and
(ii) any indebtedness for arrears of taxes for which the person has entered into a consolidation agreement with
the municipality, unless the person is in default in the payment of any money due under the agreement;
(d) the person is indebted to the local jurisdiction for which the election is to be held for any debt exceeding $500
and in default for more than 90 days;
(d.1) the person has, within the previous 10 years, been convicted of an offence under this Act, the Election Act or
the Canada Elections Act (Canada).
(e),(f) repealed 2006 c22 s13.
(1.1) . . .
(1.2) . . .
(1.3) . . .
(2) . . .
(3) . . .
(4) . . .
(5) An employee of a municipality who wishes to be nominated as a candidate in an election to be held for that municipality
may notify his or her employer on or after July 1 in the year of a general election or on or after the day the council passes
a resolution to hold a by-election but before the employee's last working day prior to nomination day that the employee
is taking a leave of absence without pay under this section.
(5.1) An employee referred to in subsection (1.1) who wishes to be nominated as a candidate for election as a trustee of
a school board may notify his or her employer on or after July 1 in the year of an election but before the employee's last
working day prior to nomination day that the employee is taking a leave of absence without pay under this section.
(6) Notwithstanding any bylaw, resolution or agreement of a local jurisdiction, every employee who notifies his or her
employer under subsection (5) or (5.1) is entitled to a leave of absence without pay.
(6.1) Repealed 2012 c5 s107.
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(7) An employee who takes a leave of absence under this section is subject to the same conditions that apply to taking a
leave of absence without pay for any other purpose.
(8) If an employee who takes a leave of absence under this section is not elected, the employee may return to work, in
the position the employee had before the leave commenced, on the 5th day after election day or, if the 5th day is not a
working day, on the first working day after the 5th day.
(9) If an employee who takes a leave of absence under this section is declared elected, the employee is deemed to have
resigned that position as an employee the day the employee takes the official oath of office as an elected official.
(10) If an employee who takes a leave of absence under this section is declared elected but, after a recount under Part 4,
is declared not to be elected, the employee may return to work on the first working day after the declaration is made, and
subsections (7) and (8) apply.
(11) Subject to subsection (12), an employee who takes a leave of absence under this section and is declared elected
continues to be deemed to have resigned that position as an employee if the employee subsequently forfeits the elected
office or if the employee's election is adjudged invalid.
(12) If, through no act or omission of the employee, an employee forfeits the elected office or the employee's election is
adjudged invalid, the employee may return to work on the first working day after the office is forfeited or the election is
adjudged invalid, and subsections (7) and (8) apply.
16

Section 25 of the MSA deals with disqualifications from office. The relevant portion provides:
25(1) A councillor is disqualified from remaining on the settlement council if
(a) The councillor is ineligible to serve as a councillor under section 17;
...
(2) If at the time that a settlement member is elected as a councillor
(a) the settlement member is the settlement administrator, the member's employment in that office terminates on the
date of the election;
(b) the settlement member is a full-time employee of the settlement, the member's employment terminates 45 days after
the date of the election, unless a bylaw is passed within the 45 days approving the continuation of the employment.

17 The Applicant has the initial burden of establishing a contravention of the electoral legislation. If the Applicant meets that
initial burden, then the Respondents have the burden of proving both that the election was conducted substantially in accordance
with the requirements of the electoral legislation and that the contravention, mistake or irregularity established by the Applicant
did not materially affect the result of the election: Dumont v. Fayant, [1995] A.J. No. 895 (Alta. Q.B.).
ii. Positions of the Parties:
18
The Applicant's argument relies upon the interplay of the MSA and the LAEA. She notes that s. 13 of the MSA specifies
that councillors must be elected to a settlement council in accordance with the LAEA and the MSA and that s. 1 of the Regulation
defines "local jurisdiction" to includes a Métis settlement. Therefore, she says that s. 22(1)(b) of the LAEA applies to elections
for Métis settlement councils. This section provides that a person who is an employee of a local jurisdiction is ineligible to be
nominated in any election in the local jurisdiction unless that employee takes a leave of absence before the nomination date.
The Applicant argues that the Alleged Ineligible Candidates, as full-time employees of the settlement on the nomination date,
were ineligible to be nominated to run in the Election because none had taken a leave of absence.
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19
The Respondents argue that it was not the legislative intent that s. 22(1)(b) of the LAEA apply to elections of Métis
councils and that principles of statutory interpretation, the case law, and the past practice of Métis settlements all make this
clear. Accordingly, they say, employment by the Métis settlement does not disqualify a member from running for or being
elected to council.
iii. Evidence:
20
By virtue of the Nielsen order, the parties were permitted to provide evidence viva voce or by affidavit. Ms. Vicklund
provided her evidence by affidavit and that affidavit, along with the transcript of examination on the affidavit, were before
the court. So also were the affidavits of Donna Lakey, the returning officer in the Election, and Judy Hopkins, the interim
administrator of Peavine at the time of the Election.
21
In her affidavit, Ms. Vicklund swore that the Alleged Ineligible Candidates were all full-time employees of Peavine on
the nomination day and set out the results of the election.
22 Ms. Lakey's affidavit attached the election manual provided to prospective candidates for the Election. The manual says
nothing about any requirement for a settlement employee to take a leave of absence. She said she did not tell any candidate or
proposed candidate of any requirement that they take a leave of absence before nomination day if they were also an employee
of the settlement.
23
In her affidavit, Ms. Hopkins said that she did not advise any employee of Peavine of any requirement to obtain a leave
of absence if they wished to run for the position of settlement councillor. She also gave evidence about when she first heard
that this issue had been raised by others on Peavine and on another settlement.
24 Joseph Iner Gauchier swore an affidavit and also provided oral evidence. In addition, Dolores Flett, Elmer Ghostkeeper,
Jeanette Calliou, Greg Calliou and Einer Walter Cardinal all provided oral evidence.
25
Jeanette Calliou and Elmer Ghostkeeper are elders of the Métis community. Both are residents of Métis settlements
other than Peavine and both played instrumental roles both when the MSA was passed by the Alberta Legislature and when the
governing structures of Métis settlements were planned and established. Both testified about this history and their involvement.
As well both testified respecting their understanding of the purpose and interpretation of the MSA and how it has been
implemented in their own settlements and at the Metis General Council, the umbrella body for all Métis settlements. Both
testified specifically about their understanding of eligibility requirements for candidates for election on Métis settlements. They
also gave evidence about the social and economic conditions on Métis settlements.
26 Neither Greg Calliou or Einar Walter Cardinal is a resident of Peavine. They are members of other Métis settlements. Both
testified they had never heard of a requirement that a candidate for election must take a leave of absence before nomination
day. Both also testified they had run for and successfully been elected as councillors in their respective Métis settlements
while simultaneously being full time employees of their settlements. They gave evidence, as well, of the social and economic
conditions on their Métis settlements.
27
Dolores Flett testified about her reasons for taking a leave of absence from her employment with Peavine shortly after
nomination day when she was running for election to council. She testified, as well, about what she did to try to ensure she
was eligible for nomination prior to submitting her nomination forms. She also testified about other individuals at Peavine,
whom she understood, had run for office on council while simultaneously being employed by Peavine, and about the social
and economic situation on Peavine.
28
Joseph Iner Gauchier testified about his understanding of the requirements to be eligible for nomination as a councillor
and about his history of having successfully run for election on Peavine in the past while simultaneously being employed by
the settlement. He also testified about his knowledge of other members of Peavine who had run for election in the past while
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simultaneously being employed by the settlement. Further he testified about his understanding of the eligibility requirements to
be nominated to run for council on a Métis settlement. He testified about the social and economic conditions on Peavine as well.
iv. Reasons for Decision:
29
It is clear from the case law and undisputed that because there is no procedure for challenging elections to a settlement
council set out in the MSA, the procedure as set out in the LAEA applies: Dumont v. Fayant, op cit, para 5. The proper approach
to reviewing controverted elections was neatly summarized by Sulyma J in Durocher v. Fishing Lake Metis Settlement, 2003
ABQB 944 (Alta. Q.B.), at paras 10-13.
30
However, neither Dumont nor Durocher stands for the proposition that the candidate eligibility requirements as set out
in the LAEA must be read into and become part of the eligibility requirements in the MSA. Nonetheless, the Applicant argues
this is the necessary effect of the Regulation.
31
Effectively, what the Applicant argues is that the Regulation amended the eligibility requirements as set out in s. 17 of
the MSA for a candidate for councillor in métis settlements by adding the requirement for proposed candidates who are also
full-time employees of the settlement, as set out in s. 22(1)(b) of the LAEA, that they apply for a leave of absence from their
employment before nomination day.
32
It is possible, of course, to conclude that it was the Legislature's intention to do this, although to amend the nomination
eligibility provisions in the MSA by passing the Regulation rather than by simply amending s. 17(1) of the Act seems a
convoluted and very indirect way to amend the statute if that was, indeed, their intent. Nonetheless, the principle of parliamentary
sovereignty is key to the Canadian system of parliamentary democracy and, as courts, we are bound to give effect to a legislature's
instructions when they are expressed in valid legislation, which includes regulations.
33 I assume without deciding, therefore, that it is legally possible for the legislature to decide to amend a statute by regulation.
However, as the Regulation does not specifically say that its effect is to import eligibility provisions set out in the LAEA into the
MSA unless they are inconsistent with those in the MSA, if that was the legislature's intention, it can only be found by implication.
34 There is, in general, a presumption that absent a clear indication to the contrary, a legislature does not implicitly intend to
amend an established law, and will be presumed not to have done so unless it clearly expresses its intention to do so: SherwinWilliams Co. v. Walls Alive (Edmonton) Ltd., 2003 ABCA 191 (Alta. C.A.), at para 13. Does that presumption operate here?
35
In order to determine what was, in fact the legislature's intent, it is necessary to have regard to principles of statutory
interpretation and, utilizing these principles, to interpret the relevant provisions of both the MSA and the LAEA. Specifically,
the question is this: did the Alberta Legislature intend to import into the eligibility requirements for nomination of candidates
for Métis settlements councillors, the requirement that they take a leave of absence if they are an employee of the settlement?
36
The leading case on statutory interpretation is Rizzo & Rizzo Shoes Ltd., Re, [1998] 1 S.C.R. 27 (S.C.C.). Iacobucci, J.,
speaking for the Court at page 87 stated:
Today there is but one principle or approach, namely, the words of the Act are to be read in their entire context and in
their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention
of Parliament.
37
The key point of this principle was described in R. Sullivan, Statutory Interpretation, (2nd ed) Toronto: Irwin Law Inc.,
2007, p 42:
[S]tatutory interpretation cannot be founded on the wording of the legislation alone. The words of the text must be read
and analysed in light of a purposive analysis, a scheme analysis, the larger context in which the legislation was written and
operates and the intention of the legislature, which includes implied intention and the presumptions of legislative intent.
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38 To achieve a sound interpretation, it is important to read laws in their entire context. That means words of a statute must
be read not only in their immediate context but in their larger context, which may include the Act as a whole, other legislation,
the legal system as a whole, and the social conditions in which the legislation operates. An interpretation that accords with the
features of this larger context is to be preferred over one that does not. Disharmony with the context suggests that there is a
problem with an interpretation.
a) Considering the Act as a Whole:
39 Often other related provisions of an act can have a significant relation to the provision to be interpreted: Chieu v. Canada
(Minister of Citizenship & Immigration), [2002] 1 S.C.R. 84 (S.C.C.), at para 5. Therefore it is helpful to consider related
provisions of the MSA as an aid to interpretation of s. 17.
40
Section 25(2) of the MSA is related and, therefore, relevant. It sets out the procedure to be followed in the event that
a settlement member who is a full-time employee of the settlement is elected to council. The subsection is reproduced again
below for ease of reference:
If at the time that a settlement member is elected as a councillor
(a) the settlement member is the settlement administrator, the member's employment in that office terminates on the
date of the election;
(b) the settlement member is a full-time employee of the settlement, the member's employment terminates 45 days after
the date of the election, unless a bylaw is passed within the 45 days approving the continuation of the employment.
41
Under s. 25(2)(b) a full-time employee's employment will terminate 45 days after the election date unless a bylaw is
passed during that 45 days approving the continuation of employment. What is important about this provision for our purposes
is that this section appears to contemplate that an employee will continue in his employment up until the election and for 45
days afterwards. The ability for an employee to continue in their employment until election day and even after, appears to be
inconsistent with any interpretation of s. 17 which imports a requirement that an employee take a leave of absence on election
day. Although technically, of course, someone on a leave of absence, continues his employment, s. 25(2)(b) says nothing about
any necessity for an employee to have been on leave of absence status since the nomination date. Consideration of this provision
seems to weigh against the interpretation urged by the Applicant.
b. Consideration of Other Related Legislation:
42
As the Applicant urges that the effect of s. 13(1), taken together with the Regulation which defines "local jurisdiction"
as including Métis settlements, is to import the eligibility requirements for nomination as set out in the LAEA into the MSA,
analysis of the wording of relevant provisions of the LAEA may also be helpful.
43 The LAEA applies generally to municipalities and to school boards in Alberta. It has eligibility provisions which refer on
their face only to candidates for election to school boards: see for example s. 22(1.1), s. 22(3), and s. 22(5.1). It contains other
provisions which refer only to candidates for election in a municipality: see for example s. 22(1)(c), and s. 22(5). Still other
provisions do not on their face refer only to municipalities but it becomes clear in the context of the LAEA as a whole that they
do refer only to candidates for election in municipalities: see for example s. 22(1)(b)-(d), s. 22(1.2),and s. 22(1.3).
44
Provisions such as s. 22(3) LAEA specify that certain sections do not apply to school boards. Notably this exception
includes s. 22(1)(b), the provision that requires an employee to take a leave of absence before nomination day. The exception
also provides that s. 22(1)(d) does not apply to school boards. This section makes ineligible any person "indebted to the local
jurisdiction.. for a debt exceeding $500...".
45
As the Applicant acknowledges, a Métis settlement is neither a municipality or a school board, although it is a local
authority by virtue of the Regulation. She argues that s. 22(1)(b), because it uses the words 'local authority', does apply to Métis
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settlements. She does not similarly argue that s. 22(1)(d), which also uses the words 'local jurisdiction' applies. In fact, she says
it does not. Unlike the case for school boards, there is no provision in either the LAEA or the MSA which specifically excepts
out Métis settlements from either s. 22(1)(b) or s. 22(1)(d). The Applicant urges, however, that the former applies to Métis
settlement election candidates and the latter does not.
46
The Applicant's explanation for the apparent inconsistency, is that s.22(1)(d) of the LAEA, does not apply to Métis
settlements, because s. 17(1)(vi) of the MSA operates instead and s. 13(2) of the MSA provides that the MSA prevails in the event
of any inconsistency. Section 22(1)(d) of the LAEA makes ineligible a person indebted to the "local jurisdiction" for any debt
exceeding $500 and in default for more than 90 days, whereas s. 17(1)(vi) of the MSA makes ineligible a settlement member
who "is or becomes indebted to any settlement for more than $250, unless a written agreement has been entered into with the
settlement to repay the debt and the settlement member is not behind in payments..." On the Applicant's argument, because the
two are inconsistent, s. 17(1)(vi) of the MSA applies and s. 22(1)(d) of the LAEA does not, notwithstanding the reference in
the latter provision to 'local authority'.
47
That may be so. However, there is a more general inconsistency when one compares the ineligibility provisions of the
two acts. Only one provision establishes a parallel basis for ineligibility. Section 22(1)(a) of the LAEA makes the auditor of a
"local jurisdiction" ineligible to be nominated and s. 17(1)(a)(iv) similarly makes ineligible the auditor of a Métis settlement.
48
Other than the similarity in eligibility criteria set out in the two provisions I have just outlined above, however, the
two acts provide for very different eligibility requirements. A comparison between s. 17 of the MSA and s. 22(1) of the LAEA
makes it plain that one is disqualified for nomination in an election in a Métis settlement if a person is or becomes a judge,
a member of the Senate, the House of Commons or the Legislature of Alberta, an officer of the Metis General Council or of
the Metis Appeal Tribunal, a formal patient under the Mental Health Act, or has been convicted under the Criminal Code of
various offences. Under the LAEA by contrast, a person is ineligible to be nominated if they are an employee who has failed
to take a leave of absence, if they are indebted for taxes, or another debt, or if they have been convicted of an offence under
either the Alberta or the Canada Elections Act.
49 The provisions of the two Acts seem to establish almost entirely different criteria for ineligibility and the two provisions
cannot easily be read together.
50 There is a presumptive rule of interpretation that statutes or portions of statutes that deal with the same subject or contribute
to an integrated scheme should be interpreted so as to favour harmony between the statutes: Therrien c. Québec (Ministre de
la justice), [2001] 2 S.C.R. 3 (S.C.C.) at para 121.
51

It is difficult to read s. 17 of the MSA harmoniously with s. 22(1) of the LAEA because they are so very different.

52 There is also a so-called maxim of statutory interpretation which provides that to express one thing is to exclude another
(expressio unius est exclusio alterius). To quote from R. Sullivan, Sullivan on the Construction of Statutes, 5th ed), Markham,
ON: 2008: LexisNexis Canada Inc., page 244:
An implied exclusion argument lies whenever there is reason to believe that if the legislature had meant to include a
particular thing within its legislation, it would have referred to that thing expressly. Because of this expectation, the
legislature's failure to mention the thing becomes grounds for inferring that it was deliberately excluded. Although there
is no express exclusion, exclusion is implied.
53 The reasoning is this. Had the legislature intended to include comparable items, it would have mentioned them expressly
or used a general term sufficiently broad to encompass them; it would not have mentioned some while saying nothing of others.
This reasoning is grounded not only in drafting conventions but also in basic principles of communication. Sullivan provides
the following illustration at page 244-5:
If I am with a group of people arranging rides and announce that my car can carry four passengers, my statement would be
true and informative even if the car was capable of carrying six. However, my listeners would rightly assume that four was
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the maximum I could carry. A basic convention of communication is that speakers say as much as is required to achieve
the communicative goal.
54 The legislature excluded from the eligibility provisions of the MSA any requirement that an employee of the settlement seek
a leave of absence before nomination day. One would have thought that had the legislature intended to include this requirement,
they would have expressly said so. One could infer, therefore, that it was deliberately excluded.
55 As well, s. 22(5) and s. 22(5.1) the LAEA set out respectively a procedure to be followed for an employee of a municipality
and of a school board who wishes to obtain a leave of absence in order to permit them to be nominated as a candidate. There is
no provision either in the LAEA or in the MSA establishing a procedure to be followed for an employee of a Métis settlement
who wishes to obtain a leave of absence.
56
The Applicant suggests that the procedure set out for employees of the municipality could be followed since clearly the
Métis settlements are not school boards. In support of this proposition she points to the decision in Baier v. Alberta, [2007]
2 S.C.R. 673 (S.C.C.), where the Supreme Court of Canada read the word 'municipality' in the LAEA as it existed before
the amendments clarifying the issue, as including school boards. This argument is inconsistent with her argument that some
provisions of the LAEA, such as s. 22(1)(c) do not apply to Métis settlements because they use the word 'municipality' instead
of the more general 'local jurisdiction'.
57 Further, as the Respondents point out, until the MSA was amended in 2004, elections on Métis settlements were held yearly
in May. Thus the requirement in s. 22(5) of the LAEA that employees seeking to be nominated to "notify his or her employer
on or after July 1 in the year of the election" could not possibly have been followed before the amendment since it required an
employee seeking to be nominated to notify the employer and request a leave of absence only after the election is held.
58
The fact that no procedure is set out either in the MSA or the LAEA for an employee of a Métis settlement to follow
in seeking a leave of absence, when there is one for both employees of municipalities and employees of school boards, also
leads to the conclusion that the legislature did so deliberately. The omission leads to the inference that the legislature did not
provide for a procedure for seeking leaves of absence because, unlike for employees of municipalities or school boards, the
legislature did not intend to require that a candidate for a position on a Métis settlement council have to obtain a leave of absence
before being nominated.
59

Analysis of this factor, as well, seems to weigh against the interpretation urged by the Applicant.

c. The Larger Context in which the Legislation was Written
60
Because, the quest to interpret the legislation leads to the question of what is its most dominant feature, the search
properly extends beyond the text itself. Thus, it is appropriate to consider not only the wording and the legal effect of the law
but the total context including, where appropriate, historical, legislative, social, economic and judicial contexts in which the
legislation has been enacted. This contextual analysis includes, therefore, relevant extrinsic evidence such as Parliamentary
debates, legislative history and evidence of the remedial purposes to which the statute or scheme is directed: see Reference re
Upper Churchill Water Rights Reversion Act, 1980, [1984] 1 S.C.R. 297 (S.C.C.), at 318; Reference re Firearms Act (Canada),
1998 ABCA 305 (Alta. C.A.) para 20.
61 Although I heard much evidence about various people's understanding of the law respecting eligibility of Métis settlement
council candidates and their interpretations of that law, I place no reliance on this evidence. None of the witnesses was qualified
in any fashion as an expert in interpretation of statutes, and even though some of the witnesses, notably Jeanette Calliou and
Elmer Ghostkeeper, were apparently present and actively involved when the terms of the MSA were negotiated and drafted,
their opinion cannot be qualified as expert evidence: R. v. S. (G.), [1988] O.J. No. 2112 (Ont. C.A.) at paras 29-30.
62
However, I also heard evidence about the social and economic conditions of métis settlements generally which could
prove helpful in determination of whether the legislature intended to import into the MSA nomination eligibility requirements,
the further requirement that employees of the settlement take a leave of absence before being nominated.
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63
From this testimony, I have reached the following conclusions. Métis settlements are, in general, quite isolated
communities. Unemployment and poverty are widespread in the settlements. The communities often lack proximity to large
towns and cities where employment opportunities are more common. Employment opportunities on the settlements are few and
generally restricted to positions offered by the settlement itself. Therefore, many if not most, of the employed residents on the
settlement will be employed by the settlement. Further, because in general, members of the community tend not to be well off,
these jobs are valued and continued employment is necessary. Since leaves of absence must be taken without pay, it would pose
a real hardship for a settlement employee to have to take a leave of absence in order to be nominated for election.
64
Further, the evidence was that most Métis settlements have a small population. Positions with the settlement sometimes
require a particular and specialized skill set. One of the examples offered was that of the water treatment facility operator. This
position is not easily filled within the community if it becomes vacant as, often, no one else is trained to operate the facility. It
would be a great hardship to the community as a whole if the water treatment facility operator had to take a leave of absence
in order to be able to be nominated to run for office on the settlement council. There would simply be no one qualified to take
on the position in his or her absence on leave.
65
As well, the point was made that the people employed by the settlements are often some of most able on the settlement.
To exclude them from nomination because they cannot afford to take a leave of absence or cannot be spared from their position,
would be to discourage the best and brightest from being nominated for office.
66
Analysis of this factor, as well, weighs against the interpretation urged by the Applicant. In sum, all of the factors
considered, lead to the same interpretation. The Respondents say that s. 17 establishes a complete code of eligibility requirements
for candidates for election to Métis settlements. I conclude this is so. The legislature did not intend by passage of the Regulation
to import into the eligibility requirements for nomination for a Métis settlement council, any requirement that a candidate who
is also an employee of the settlement take a leave of absence from his or her employment before being nominated.
67
As a consequence, I conclude the Alleged Ineligible Candidates were not ineligible. The election is valid and the
Application is dismissed.
68

Costs may be spoken to if desired, on or before September 30, 2014.
Application dismissed.

End of Document
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