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INTRODUCTION
1. This Application1 arises from the Reasons for Decision by the Honourable Madam Justice Barbara
L. Veldhuis dated January 29, 2020 (the “Reasons”), in which Veldhuis J.A. specifically
identified the Applicant, Paul James Darby (“Mr. Darby”) as “the individual (PD) acting on
behalf” of the Trustee,2 and made a series of unprompted, surprise findings that, during the course
of being cross-examined on an affidavit, Mr. Darby “purposefully”3 and “intentionally”4
contravened his duties as a trustee in bankruptcy, despite being fully aware of such duties5 (the
“Findings”).6 The Findings are factually unfounded and legally unsupportable, and also impugn
Mr. Darby’s professional reputation, honesty, integrity and professional ability. Given that the
Findings are not only wrong, but are also extremely prejudicial and damaging to Mr. Darby, they
must be set aside, corrected, or struck by this Court.7
2. Mr. Darby should be granted leave to intervene in these proceedings in his personal capacity, for
the purpose of having the Reasons set aside, or alternatively corrected, changed or modified. Mr.
Darby also should have been permitted to file the Feb 5 Application and the Feb 11 Application,
and such applications should have been granted. Veldhuis J.A.’s decisions to refuse to permit Mr.
Darby to file these applications were an abuse of power, resulting in a lack of fundamental justice
and procedural fairness, and such decisions should also be set aside.

1

Defined terms not otherwise defined herein have the meaning ascribed to them in the Application filed by Mr. Darby on
February 26, 2020.
2 Reasons, at para 19.
3 Reasons, at para 24.
4 Reasons, at para 25.
5 Reasons, at para 52.
6 The Findings objected to by Mr. Darby, and the reasons for such objections, are described in detail in Schedule “A” hereto.
7 Reasons, at paras 6 and 10.
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3. ARGUMENT
Mr. Darby Should be Granted Permission to Intervene
4. As an officer of the Court, a bankruptcy trustee’s “decisions are presumed to be right until they
are shown to be wrong on appeal.”8 The Court “must presume” that Mr. Darby acted “properly
and impartially, unless there is clear evidence to the contrary.”9 The presumption that “officers
of the court will carry out their oaths of office […] can only be displaced by cogent evidence.”10
5. Given the strong presumption in favour of the integrity of officers of the Court, it is well
established that when this integrity is at risk as a result of findings made by a lower court, the
court officer will typically be granted leave to intervene in an appeal of the lower court’s
decision.11 It is indisputable that a court officer’s integrity is put at risk when they face findings
that they have “deliberately misled the court, suppressed information and otherwise conducted
[themselves] unprofessionally.”12 While the protection of a court officer’s integrity is not the
“usual basis on which intervention is granted,”13 such intervention has been found to be necessary,
in part because “the interests of justice favour a complete evidentiary record” where the integrity
of a court officer is in issue,14 and in part because there are “likely no other remedies available”
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Mindens Ltd., Re, 1933 CarswellOnt 55, 14 C.B.R. (N.S.) 145 [TAB 1]
YBM Magnex International Inc., Re, 2000 CarswellAlta 1068, [2000] A.J. No. 1118, at para 87 [TAB 2].
10 Mother of God Portaitissa Saint Raphael, Nicholas, Irene & Olympia Greek Orthodox Monastery of Metropolitan Toronto Inc.
v. Bakolis, 2005 CarswellOnt 1592 (ONSC) [Mother of God] [TAB 3], citing R. v. S. (R.D.), [1997] 3 S.C.R. 484.
11 Alberta Rules of Court, Alta Reg 124/2010 at r.14.58 [Rules] [TAB 4]; SMTCL Canada Inc. v. Master Tech Inc. 2017 ONCA
291 [SMTCL] [TAB 5]; Butty v Buty, 2009 CarswellOnt 8940, 190 A.C.W.S. (3d) (ONCA) [Butty] [TAB 6]; W. (D.) v. White,
2003 CarswellOnt 5199, [2003] O.J. No. 5222 (ONCA) [TAB 7]; Bearden v. Lee, 2005 CarswellOnt 1831, [2005] O.J. No. 1834
[TAB 8]; R. v. West, 2009 NSCA 63 [TAB 9] See also R. v. B. P., 2010 ABQB 204 [TAB 10], in which the Court discusses the
unique and distinguishable considerations which may arise in criminal proceedings; and United Pacific Capital v. Piché, 2005
BCSC 1018 [TAB 11], in which the Court recognized that “in some circumstances, it may be appropriate to afford non-parties
limited status to make argument and even to present evidence as interveners” (para 8) but refused to do so in the circumstances of
the case because there was no precedent for this relief in British Columbia, and because the impugned finding was merely a nondefinitive statement that there appeared to be “strong hint” of misconduct on the part of the court officer.
12 Butty, at para 1 [TAB 6]; see also JP v British Columbia (Children and Family Development), 2015 BCCA 481 at para 29
[TAB 12].
13 SMTCL at para 9 [TAB 5].
14 SMTCL at para 10 [TAB 5].
9
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to the court officer to address their serious concerns.15 Allowing the court officer to file affidavit
evidence16 and make submissions will often be necessary because the court officer himself is “the
only person who can explain why he said what he said.”17 Even if such an intervention may place
some additional burden on a party to the litigation, “the search for the truth should be an
overarching concern.”18 Failing to allow such an intervention in such circumstances would mean
that the proposed intervener could “end up as a casualty in a war in which he was never given an
opportunity to use his ammunition. That would not be fair. In other words it would be a denial of
Natural Justice.”19
6.

The Applicant submits that, for the reasons discussed below and in Schedule “A” hereto, the Reasons
threaten Mr. Darby’s integrity as an officer of the Court, and accordingly, he should be granted leave
to intervene.

The Reasons Should be Set Aside or Modified on Appeal As a Result of Procedural Unfairness
7. Veldhuis J.A.’s abuse of power is the direct cause of the Order to Post Security for Costs being
entered prior to Mr. Darby having had an opportunity to be heard on why the Reasons were
required to be corrected, changed or modified. As a result, Mr. Darby’s rights under Rule 9.13(b)
were irreparably prejudiced. Veldhuis J.A.’s decisions not to permit Mr. Darby to file an
application pursuant to Rule 9.13(b) (the “Rule 9.13 Application”) arose from a letter sent to the
Case Management Officer (“CMO”) by Mr. Darby’s counsel on February 4, 2020 seeking
confirmation of the appropriate procedure to file such an application (the “Procedural Direction
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Butty, at para 10 [TAB 6].
SMTCL at para 12 [TAB 6].
17 Bearden, at para 14 [TAB 8].
18 SMTCL at para 10 [TAB 6].;
19 Peel (Regional Municipality) v. Greater Toronto Airports Authority, 1999 CarswellOnt 1602, [1999] O.J. No. 1921, at para 20
[TAB 13].
16
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Letter”).20 Instead of providing any procedural direction, the CMO replied on February 5, 2020,
relaying a decision from Veldhuis J.A. that “permission to file the application is not granted
pursuant to R 9.13 (b) as existing authority provides that only a party may make such an
application. See, e.g.: Lewis Estates Communities Inc. v. Brownlee LLP, 2013 ABQB 731 […]”21
8. There is no leave requirement to file an application pursuant to Rule 9.13(b), in either the Rules or in
the jurisprudence interpreting Rule 9.13. The Procedural Direction Letter did not seek permission to
file the Rule 9.13 Application, and did not make any submissions regarding leave or regarding the
Applicant’s standing. Had the Applicant known that a leave requirement would unexpectedly be read
into Rule 9.13(b), the Applicant would have made submissions regarding leave and standing, including
by noting that Lewis Estates does not stand for the proposition that “only a party may make” a Rule
9.13 Application.22 The question of a non-party’s ability to rely on Rule 9.13(b) was not at issue in
Lewis Estates and is never mentioned or considered in that case. Further, in Aubin, which appears to
be the only case on point, a non-party did bring an application pursuant to Rule 9.13(b).23 In Aubin
there was no mention that the non-party was precluded from relying on the rule because they were a
non-party, and instead, the non-party’s application was heard and determined on the merits. Further,
and in any event, part of Mr. Darby’s Rule 9.13 Application was an application to become an intervener
in the within Appeal, such that the Applicant would have become a “party” to the Appeal pursuant to
Rule 14.1(1)(k).24
9. Being denied the right to file the Rule 9.13 Application constitutes significant procedural unfairness
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Public Affidavit of Paul Darby sworn February 10, 2020, Exhibit “O” [Darby Public Affidavit].
Darby Public Affidavit, Exhibit “P”.
22 Lewis Estates Communities Inc. v. Brownlee LLP, 2013 ABQB 731 [Lewis Estates] [TAB 14].
23 Aubin v. Petrone, 2018 ABQB 259 [Aubin] [TAB 15].
24 Rules, r. 14.1(1)(k) [TAB 4]
21
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and a fundamental injustice to Mr. Darby. For this reason alone the Reasons should be set aside.25 It
is axiomatic that judicial decisions, including the decision to deny the Rule 9.13 Application, cannot
be made on a basis “not anchored in the pleadings, evidence positions or submissions of any of the
parties” and without any opportunity to respond.26
The Reasons Should be Set Aside Because they are Factually Unfounded and Legally Erroneous
10. As the senior licenced insolvency trustee representing the Trustee, Mr. Darby is an officer of the
Court who is bound by extensive ethical, legal and professional duties (the “Duties”) pursuant to
the Bankruptcy Bankruptcy and Insolvency Act27, and the Bankruptcy and Insolvency General
Rules.28 It is undisputed that, over the course of a career spanning approximately 20 years, and
involving some of the largest and most complex insolvency, bankruptcy and restructuring files in
Alberta, Mr. Darby has an unblemished ethical record, and, has never before been accused of
acting in a dishonest or deceitful manner, or of breaching the Code of Ethics for Trustees set out
in the BIA Rules.29
11. There appears to be no real dispute that the Findings were made in a context where: i) no party
had requested that any such Findings be made; ii) notwithstanding the strong presumption in
favour of Mr. Darby’s integrity as an officer of the Court, Veldhuis J.A. provided no notice to the
parties that she was considering making the Findings on her own motion; iii) no party made any
submissions regarding the legal or factual basis for the Findings, including submissions as to the
sometimes competing Duties Mr. Darby faced; and iv) the sole evidentiary basis for the findings
was Veldhuis J.A.’s independent and unilateral review of Mr. Darby’s cross-examination

25

Rogers v Volkswagen A.G., 2016 ABCA 301 at paras 6-7 [Rogers] [TAB 16]; Union Building Corporation of Canada v
Markham Woodmills Development Inc, 2018 ONCA 401 at para 15 [Union Building] [TAB 17].
26 Labatt Brewing Company Limited v NHL Enterprises Canada, LP, 2011 ONCA 511 at para 5 [Labatt] [TAB 18].
27 Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 [BIA] [TAB 19].
28 Bankruptcy and Insolvency General Rules, CRC c. 368 [BIA Rules] [TAB 20].
29 Darby Public Affidavit at paras 9-10.
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transcripts.30 Neither the Trustee nor Mr. Darby were provided with an opportunity to introduce
the significant body of evidence which responds to and contextualizes this cross-examination
evidence. Given that the Findings were made as a result of a process that was devoid of a complete
or cogent evidentiary record, and of any input or participation from the affected parties, it is not
surprising that the Findings are factually unfounded and legally incorrect. The failure to allow
Mr. Darby and/or the Trustee an opportunity to be heard before the Findings were made,
constitutes a significant procedural unfairness and fundamental injustice which in itself is
sufficient reason to set aside the Reasons.31
12. Further, when the entire factual and legal context is considered, it is apparent that Mr. Darby’s
conduct during his cross-examinations was not only fully justified, it was in fact legally required
of him pursuant to his Duties. While Mr. Darby does have an obligation to be candid, this
obligation operates within the context of Mr. Darby’s obligation to maintain the confidentiality
of the Estate’s confidential information and records,32 and the Trustee’s obligation to diligently
pursue adversarial litigation when doing so will benefit and protect the valid interests of the
Estate.33
13. The confidentiality obligations imposed by the BIA Rules are not superseded by the Alberta Rules
of Court related to the disclosure of information.34 Accordingly, as discussed in more detail in
Schedule “A” hereto, the vast majority of Mr. Darby’s impugned conduct during crossexamination can be explained by his obligation to ensure that the Estate’s confidential information

30

Darby Public Affidavit at paras 34-37.
Union Building at para 15 [TAB 17].
32 BIA Rules, ss 40-41 [TAB 20].
33 Regarding the adversarial role that a bankruptcy trustee is obligated to sometimes play in contested litigation see Doyle
Salewski Inc. v. Scott, 2019 ONSC 5108 at para 48 [Doyle] [TAB 21]; BIA ss. 13-38, 135, 136, and 197 [TAB 19]; and BIA
Rules, in particular Rules 34-40 [TAB 20]
34 BIA Rules, s. 3 [TAB 20]; Odishaw v. Dykun, 1998 ABCA 181 [TAB 22].
31
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did not find its way onto a public cross-examination transcript without there first being a Court
order requiring or authorizing such public disclosure. Veldhuis J.A. appears to have been
completely oblivious of the fact that Perpetual (and through Perpetual, Ms. Rose) had, prior to
Mr. Darby’s cross-examinations, already received extensive disclosure of the Estate’s financial
information.35 In this factual context, Veldhuis J.A.’s finding that that Mr. Darby was
“intentionally preventing the discovery” of such financial information is simply untenable. The
information had already been ‘discovered’ by the Respondents, and Mr. Darby was simply
seeking to prevent its unrestricted dissemination on the public record, which dissemination would
have resulted in prejudice to the Estate and/or its creditors. Given that they already had the
relevant information at their disposal, the Respondents could have put it before the Court by way
of a confidential affidavit (as is frequently done in bankruptcy and insolvency proceedings) in
order to both meet their evidentiary onus on the Security Applications, and maintain the
confidentiality of this sensitive commercial information. Instead of even attempting to meet their
evidentiary onus in a way that met the confidentiality requirements of the BIA and the BIA Rules,
the Respondents tried to force Mr. Darby to breach his Duties by putting this information on the
public record. Mr. Darby properly refused to do so.
14. It is apparent that Veldhuis J.A. misapprehended and overstated the Trustee’s obligation to be
candid and non-adversarial when engaged in contested litigation. As noted in Doyle, the
proposition that “a trustee in bankruptcy must refrain from any advocacy for the position it is
taking in litigation” is “unrealistic and even antithetical to the role of the trustee.”36 While a trustee
“must approach an investigation without any unfounded bias and keep an open mind about what
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Darby Public Affidavit at paras 19-28 and Exhibits “E”-“J”; Confidential Affidavit of Paul Darby sworn February 10, 2020 at
paragraphs 3-6 and Exhibits “A”-“C” [Darby Confidential Affidavit].
36 Doyle at para 48 [TAB 21].
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it will find,” a trustee “abdicates its responsibilities under the BIA if it fails to apply its expertise
and experience to assess the information received and act on that assessment. Once a trustee has
reasonably concluded that there are assets belonging to the estate in third party hands and that
there are grounds to recover them, and it obtains instructions to begin legal proceedings from
inspectors, its role necessarily involves some advocacy.”37
15. If uncorrected, Veldhuis J.A.’s Reasons will set a precedent to the effect that a trustee in
bankruptcy’s duties to be impartial, candid, and non-adversarial mean that the onus of proof is
effectively reversed in contested proceedings where the trustee is a respondent. In other words,
the Reasons stand for the proposition that a trustee in bankruptcy can never rely on the fact that
an applicant has not met their onus, because the trustee’s duties to be impartial, candid, and nonadversarial will require the trustee to fill in any evidentiary gaps that the applicant has not
addressed. This will encourage applicants facing an onus to cynically avoid it by: i) demanding
disclosure of the relevant evidence from the trustee; then ii) strategically swearing an affidavit
devoid of any evidentiary substance, thereby shielding themselves from meaningful crossexamination; and then iii) crying foul unless the trustee adduces all of the relevant evidence via
affidavit or cross-examination. This approach places an unfair and oppressive burden on trustees
in bankruptcy, and further, ignores the reality that bankruptcy trustees are obligated to engage in
advocacy when engaged in contested litigation to benefit the estate. It is submitted that, as part of
engaging in advocacy for the benefit of the estate, a trustee in bankruptcy is entitled, just as any
other litigant, to rely on the fact that an opposing party has not met their onus of proof, especially

37

Ibid.
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where the opposing party has made a tactical choice not to adduce relevant evidence that the
trustee has previously disclosed.
16. Finally, there is absolutely no basis for concluding that there was an “intentional” or “purposeful”
breach of the Duties by Mr. Darby. It is shocking and fundamentally unfair that the Reasons make
devastating findings as to Mr. Darby’s intentions and purposes without giving him or the Trustee
an opportunity to provide evidence or submissions on the issue. Mr. Darby’s uncontroverted
evidence makes it clear that his only intention was to balance and comply with his occasionally
competing Duties to the best of his ability, including his obligations to: i) pursue valid, potentially
adversarial claims in good faith for the benefit of the Estate; ii) maintain the Estate’s
confidentiality; and iii) act as a candid, impartial and fair administrator and court officer.38 The
Trustee’s counsel consistently informed the Respondents during cross-examination of the import
of the Trustee’s duty to maintain the confidentiality of the Estate’s records.39 Veldhuis J.A.’s
failure to consider the presumption in favour of Mr. Darby’s integrity, and further failure to permit
any relevant evidence or arguments as to Mr. Darby’s actual intentions and Duties to be submitted,
unavoidably meant that the “only conclusion” she was “left to draw” was a finding that Mr. Darby
intentionally breached his Duties.
17. Given the issues of general importance, errors of law, unreasonable exercise of discretion,
misapprehension of critical facts, and fundamental unfairness inherent in Veldhuis J.A.’s conduct and
in the Reasons, Mr. Darby should be given leave to intervene in the application by the Trustee for
Leave to Appeal against the Order to Post Security for Costs, and such leave should be granted. Mr.

38
39

Darby Public Affidavit at paras 12-13 and 32.
Darby Public Affidavit at para 32(e) and Exhibit “D”, affidavit page 90 line 10 – 91 line 19.
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Darby should also be granted leave to intervene in the consequent appeal.40

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 26th DAY OF FEBRUARY, 2020.
ESTIMATED TIME FOR ARGUMENT – 15 minutes.
BORDEN LADNER GERVAIS LLP

Josef G. A. Kruger Q.C.
Counsel for the Applicant,
Paul James Darby

40

See further SRG Takamiya Co Ltd v. 58376 Alberta Ltd, 2019 ABCA 301 at paras 5-7 [TAB 23]; Schulte v. Alberta (Appeals
Commission for Workers' Compensation Board) 2015 ABCA 268 at paras 6-7 [TAB 24], Attila Dogan Construction and
Installation Co. v. AMEC Americas Ltd, 2015 ABCA 257, at para 2 [TAB 25].
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SCHEDULE “A”
FINDINGS OBJECTED TO AND THE REASONS WHY
1.

2.

Reasons Paragraph 23:
1.1

It is incorrect that Paul Darby (“Darby”) failed to provide “meaningful rebuttal evidence”.
Darby, an Officer of the Court, stated under oath that there were sufficient funds at the time
he swore the Darby Affidavit to pay a cost award in the amount estimated by Ms. Rose.

1.2

The Trustee then provided to Perpetual (which it shared with Ms. Rose) financial
information and records prior to the Darby Questioning.

1.3

The financial information which had been provided by the Trustee to Perpetual and shared
with Ms. Rose prior to the Darby Questioning is summarized at Exhibit “H” to the Affidavit
sworn by Darby on February 10, 2020 (the “Darby February Affidavit”), and is attached
as Exhibit “A” (the “Estate Binder”) and Exhibit “B” (the “S. 27 Report”) to the
Confidential Affidavit of Paul Darby sworn on February 10, 2020 (the “Confidential
Affidavit”).

1.4

During the Darby Questioning, Darby estimated the Estate bank balance at approximately
$2.5 million.

Reasons Paragraph 24 – 26 and 29:
2.1

It is incorrect that Darby “… purposely hindered meaningful cross examination.”

2.2

Full information had been provided by the Trustee to Perpetual (which it shared with Ms.
Rose) about the amount of the claims of secured creditors. Under Tab 16 of the Estate
Binder, the complete Claims Register (running into some 54 pages, and giving particulars
of 829 claims) was provided prior to the Darby Questioning. Particulars of all the creditors
claiming to be secured was provided on pages 3 and 4 of Tab 16, reflecting claims totaling
$10,720,977.29.

2.3

There was nothing objectionable to the answers Darby gave in the excerpt from the Darby
Questioning referred to in paragraph 24 of the Reasons. Perpetual and Ms. Rose had the
Estate Binder and the S. 27 Report. Darby specifically said in his evidence (6 lines below
the quoted passage at page 57/line 15) that he needed to look at the records contained in
the boxes of claims files located at his office, not the summary of claims listed in the claims
register.

2.4

Bankrupt estate records and information are not public records. The Trustee objected to
the introduction of confidential Estate records and information into a public Questioning
transcript.

2.5

The findings that (a) the Trustee “was intentionally preventing the discovery of relevant
and material information of the Estate for the purposes of these Applications”, and (b)
“appeared unnecessarily obstructive” failed to take into account the confidential nature of
the Estate’s records and information. It also failed to take into account all the financial
information which had by then already been provided by the Trustee, as well as the

confidentiality conditions subject to which the records were provided to Perpetual (not
objected to by Perpetual), and the confidentiality conditions inherent under S26(3) of the
BIA.

3.

2.6

The Trustee was acting in accordance with the BIA in refusing Ms. Rose access to the
confidential information and records of the Estate. Perpetual acted in breach of the BIA
by sharing such confidential records with Ms. Rose. The fact that Ms. Rose is the CEO of
Perpetual does not detract from the fact that she personally is not a creditor of the Estate
and is a litigant in her personal capacity in this matter. Perpetual should have placed a
confidentiality screen in place to avoid disclosure of the Estate’s confidential information
and records to Ms. Rose. If there was any conundrum, it was of Perpetual’s own making.

2.7

If Perpetual wanted to rely on information contained in the Estate Binder in support of its
Security Application, the correct approach was not to force Mr. Darby to publicly disclose
confidential information in its possession on the record; rather, it should have prepared a
confidential affidavit and sought a sealing order, which is common practice when relying
upon confidential information in a court proceeding.

Reasons Paragraph 27:
3.1

4.

Reasons Paragraph 28:
4.1

5.

It is not correct that “… because the examination of PD was producing no information …”
Perpetual and Ms. Rose made requests and asked Undertakings which were refused. Prior
to the Darby Questioning, the Estate Binder and the S. 27 Report had been provided to
Perpetual, and shared by Perpetual with Ms. Rose. Such financial information is
summarized in Exhibit “H” to the Darby February Affidavit. During the Darby
Questioning and in his Responses to Undertakings, Darby provided the financial
information summarized in the Exhibit “K” to the Darby February Affidavit.

Reasons Paragraph 32:
5.1

6.

Darby’s statement that he did not want to look at the bank statements “right in front of you”
must be read in context. Perpetual attempted to introduce the entire Estate Binder as an
Exhibit into the public record. The Trustee rightfully objected. Darby was asked what the
Estate’s bank balance was at November 6, 2019 (the date of the Darby Questioning). The
bank statements in the Estate Binder were current to September 30, 2019. Darby offered
to look at the Estate’s bank statements to establish the bank balance as at November 6,
2019, but his offer was not accepted (Darby Questioning page 19/line 1 – Page 20/line 10).

The finding that Darby chose not to apprise himself of information is incorrect. Darby
answered questions and responded to undertaking requests, providing only information that
could properly be placed on the public record, and recognizing the fact that the much of
the information requested by Perpetual was already in the possession of Perpetual and Ms.
Rose by virtue of the Estate Binder and the S. 27 Report.

Reasons Paragraph 53:
6.1

The findings that Darby failed to fulfill his obligations “… to act impartially and with
candour …” are extremely prejudicial to him. They were made without giving him an
opportunity to respond to those concerns. Those findings failed to take into account the

confidential nature of the Estate’s records, and that all the records and information which
had been made available to Perpetual and shared by Perpetual with Ms. Rose by the time
of the Hearing. It is not correct that Darby had made “… no efforts to apprise himself of
the Estate’s financial situation prior to or during Questioning …”. Darby answered
questions within the limitations placed by the BIA on the Estate’s records and information,
offered to look at relevant records, and provided answers to questions which were relevant
and material to the Darby Affidavit.
5

Reasons Paragraphs 54 and 55:
6.1

6

Reasons Paragraph 56:
7.1

7

The “hollow statement” ascribed to Darby fails to take into account that under the BIA,
Ms. Rose had no right to inspect the books, records and documents of the Estate. Perpetual
had such right, and the Trustee allowed it to exercise that right.

It is wrong to blame Darby for proceeding in an adversarial manner. Litigation in Alberta
is by nature adversarial, and a Trustee’s duty to be impartial does not extend as far as the
Defendants contend in a litigation situation. The Trustee has a duty to the Estate to conduct
this litigation with due care and diligence. Darby acted at all times with candour and in
compliance with Section 39 of the BIA Rules. The Code of Ethics for Trustees does not
detract from the fact that a Trustee in bankruptcy enjoys all the rights which plaintiffs
generally enjoy in litigation in Alberta.

General Statement:
8.1

The statements, findings and comments objected to by Darby are unfair to him. He was
entitled to be placed on notice of those concerns and should have been given an opportunity
to defend his reputation.

1933 CarswellOnt 55
Ontario Supreme Court, In Bankruptcy
Mindens Ltd., Re
1933 CarswellOnt 55, 14 C.B.R. (N.S.) 145

Re Mindens Limited
Lennox, Assistant Master
Judgment: May 16, 1933
Lennox, Assistant Master:
1
Armour J. directed that a meeting of creditors of this estate should be held under my supervision. Accordingly, a meeting
was called for Monday 1st May, at my office, at which I presided.
2 This company was adjudged bankrupt on 27th December 1932, and I understand this is the fifth meeting of creditors held
so far. The unwarranted delay and consequent expense is, I consider, directly attributable to a determined effort on the part of
the members of the Minden family to control the administration of the estate, by electing their own nominees as inspectors
of the estate.
3
A vote was taken to remove the trustee, and a further vote to elect a new Board of Inspectors. Numerous objections were
made, and I reserved my rulings on certain of these objections.
4 The first question is whether creditors whose claims have been disallowed by the trustee are entitled to vote at a subsequent
meeting. At the first meeting of creditors called for the purpose of electing a trustee and inspectors, any creditor whose claim is
in order may vote. The merits of the claims cannot be challenged. The circumstances here are somewhat different. The trustee
has been appointed and as trustee has had an opportunity of investigating the claims, which is his duty. He has allowed claims
and disallowed others in the usual course of administration. It is obvious that either way you may view the present situation, it
is open to abuses. The trustee is, however, an officer of the court. If he allows his interests to conflict with his duty, the wrong
can be speedily remedied. As an officer of the court, his decisions are presumed to be right until shown to be wrong on appeal.
Accordingly, his decision disallowing certain claims must stand, and the votes of the creditors affected cannot be allowed.
5
The remaining objections affecting 17 claims with one or two exceptions, were made on the ground that the accounts
annexed to the proof of claims were not sufficiently identified, as the commissioner in each instance had failed to sign the
account marked "A". I am urged for this reason to reject all these claims, and I am referred to the judgment of Fisher J. in Re
London Bridge Works Ltd., 8 C.B.R. 73, 31 O.W.N. 172, [1926] 4 D.L.R. 1121. In each instance in dealing with this omission,
the learned Judge considered it in connection with other circumstances. For instance, in one of the claims considered, the amount
of indebtedness was omitted from the proof. Obviously, these two omissions combined prove very serious. In the other claim
the creditor had failed to value his security. I think the accompanying defect in each instance was of major importance and
was so treated by Fisher J. There is this further factor, that in the London Bridge case, supra, the question, as here, of other
sufficient identification did not arise. The ques tion in general or sufficient identification was discussed in Re McCoubrey; Ex
parte Stratton & Greenshields Ltd., 5 C.B.R. 248, [1924] 3 W.W.R. 587, [1924] 4 D.L.R. 1227 (Alta.).
6
For practical administration of the Act, the question of identification is important. The practice of the commissioner not
identifying the account with his signature has become very prevalent. A majority of the claims affected in this way are from the
Province of Quebec which leads me to believe that this practice goes unchallenged in that province. The votes involved amount

1

to about one-third of the total vote recorded. I hesitate to deprive so large a number of creditors of their votes solely for reason
of this omission. On the other hand, some reasonable form of identification is essential.
7
I have carefully considered the question of sufficient identification. If the proof is otherwise correct, and the annexed
account is recorded on a printed invoice form or other printed form containing the name of the creditor, and so identified as
his account, I think it should meet the requirements of a commercial Act such as the Bankruptcy Act, R.S.C. 1927, c. 11. From
the point of view of sufficient identification, I think an account recorded on a plain sheet of paper, with merely the letter "A"
on it, falls far short of the requirement.
8
Ten of the claims come under this last classification amounting in all to 17 votes, and should be disallowed. The claims
affected are set out in Schedule "A" to this report.
9
The result is that the Canadian Credit Men's Trust Association Limited is confirmed in their office of trustee by a vote of
73 to 57, and Messrs. Sharpe, Lazere, Wickett, Shapiro and Rubin are appointed inspectors, by a vote of 73 to 60.
10

I will be pleased to check the computation with representatives of interested parties.

11

All of which is respectfully submitted.

Claim of:

Appendix "A"
A. Hersconici,
Harry Angelo Inc.,
Manhattan Childrens Wear Co.,
R. Venor,
Fainer Ladies Wear Ltd.,
Barclays Bank, (Gerode Gowns Inc.)
Barclays Bank, (Guarantee Dress Co.)
Dominion Bank, (Hamer-Brodkin Ltd.)
Harry Hopmeyer,
Daniels Dress.
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2000 CarswellAlta 1068
Alberta Court of Queen's Bench
YBM Magnex International Inc., Re
2000 CarswellAlta 1068, [2000] A.J. No. 1118, 275 A.R. 352, 99 A.C.W.S. (3d) 962, 9 B.L.R. (3d) 296

In the Matter of in Re s.234 of the Business
Corporations Act, R.S.A. (1980) c. B-15 as Amended
In Re s.13(2) of the Judicature Act, R.S.A. (1980) c. J-1
In Re the Matter of YBM Magnex International, Inc.
Paperny J.
Heard: August 15, 2000
Judgment: September 15, 2000
Docket: Calgary 9801-16691
Counsel: Alan D. MacLeod, Q.C. and Roger F. Smith, for Applicant.
Peter F.C. Howard and Glenn Zacher, for Respondent.
Clint Docken and Mark Freeman, for Plaintiffs' Executive Committee.
Earl A. Cherniak, Q.C., for Royal Trust Corporation.
J.L. McDougall, Q.C., for Deloitte & Touche LLP.
Paperny J:
Introduction
1 This is an application by Griffiths McBurney & Partners ("Griffiths") and National Bank Financial Inc. ("National Bank")
(together, the "Underwriters"). The Underwriters seek removal of Ernst & Young YBM Inc. (the "Receiver"), and of Stikeman
Elliott and Voorheis & Co. (the "Receiver's Counsel") on the grounds of conflict of interest. The removal sought is only for
the limited purpose of dealing with the "Litigation Assets" (described below). The Underwriters are content for the Receiver
and Receiver's Counsel to remain in place to supervise all other aspects of the receivership. The amended notice of motion
seeks the following:
1. Ernst & Young YBM Inc. (the Receiver), or any other Ernst & Young LLP (Ernst & Young) affiliate, be prohibited
from acting as the receiver and manager of YBM Magnex International, Inc. (YBM) in respect of the litigation assets (the
Litigation Assets), being those assets of YBM described in subparagraphs 3(n) and 3(o) of the Order of this Honourable
Court dated December 8, 1998 (the December 8 Order) and a new receiver and manager be appointed to administer the
Litigation Assets.
2. Stikeman Elliott and Voorheis & Co. be prohibited from acting as counsel to the new receiver and manager which is
given responsibility for the Litigation Assets.
3. The new receiver and manager shall only be entitled to use the report prepared in conjunction with paragraph 3(o) of the
December 8 Order (the 3(o) Report) after the Applicants and their counsel have reviewed the 3(o) Report to ensure that it
does not contain any confidential information which may have been disclosed as a consequence of Ernst & Young having
been engaged as the auditors of Griffiths McBurney and First Marathon Securities Limited (FMSL).

1

87 A receiver is often obliged to make difficult decisions that are not universally accepted. Those decisions will naturally be
unpopular in some quarters. If it were otherwise, there would rarely be contested court applications, as all potential stakeholders
would have identical interests and agree on a mutually beneficial course of action. A court must presume that its receiver, as
an officer of the court, acts properly and impartially, unless there is clear evidence to the contrary. Further, the Receiver has
decided to bring applications for directions to the court, and left those decisions in the court's hands. It is difficult to suggest
any preferential treatment by the Receiver when it is merely a request for court direction.
88 The Underwriters have not met their heavy burden to convince me to exercise my discretion to remove the Receiver. This
is clearly not the type of situation described in Canada Trustco Mortgage Co. where there has been "blatant intentional action
contrary to the interests of one involved group". In weighing the factors to reach the conclusion not to remove the Receiver,
I am greatly influenced by the lengthy delay in bringing this conflict application, when the potential for conflict was apparent
and was discussed among the parties from the very beginning. Also highly relevant are the most significant measures taken
to deal with the potential for conflict.
89 One cannot help but speculate that if the Underwriters were genuinely concerned with the Receiver's motives and decisions,
they would not likely be comfortable with the Receiver retaining authority over any aspect of the YBM assets. However, the
Underwriters state that they only seek the Receiver's removal relating to the Litigation Assets.
90
It is inappropriate to replace the Receiver's Counsel for either of the two reasons put forward by the Underwriters. First,
the Receiver's Counsel is not tainted by the Receiver's potential conflict, as I have found that there is no conflict justifying
removal in these circumstances. Second, the Receiver's Counsel is not tainted by its prior association with CCL, as that retainer
was over before the Receiver's Counsel took on its present role.
91
Finally, the Underwriters are not entitled to review the 3(o) Report before the Receiver uses it in the best interests of
YBM's estate.
92

The application is dismissed, with leave to speak to costs.
Application dismissed.
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2005 CarswellOnt 1592
Ontario Superior Court of Justice
Mother of God Portaitissa Saint Raphael, Nicholas, Irene & Olympia
Greek Orthodox Monastery of Metropolitan Toronto Inc. v. Bakolis
2005 CarswellOnt 1592, [2005] O.J. No. 1638, 138 A.C.W.S. (3d) 848

Mother of God Portaitissa Saint Raphael, Nicholas, Irene and Olympia
Greek Orthodox Monastery of Metropolitan Toronto Inc. v. Bakolis
Master Haberman
Heard: April 7, 2005
Judgment: April 25, 2005
Docket: 03-CV-241793CM2
Counsel: L. Brzezinski for Defendant / Moving Party
Sam Papadopoulos for Church
Master Haberman:
1
Master Haberman: This is a motion by the defendant, Mr. Bakolis, to have me recuse myself from hearing the Church's
motion for leave to be represented by Mr. Papadopoulos and from all others matters involving this action. The basis for the
request appears to be a comment I made following an early and informal settlement conference in this matter. Some context
is required.
2 Pursuant to this action, the plaintiff Church seeks to enforce what it says was its agreement with Mr. Bakolis. The alleged
agreement arises out of events that took place some time ago. It appears that the Church found itself in financial difficulties
in the late 1980's and, as a result, funds were advanced by a lending institution and by an individual in exchange for a first
and second mortgage. In 1991, the second mortgage, securing a principal sum of $40,000 and interest at 13.5%, was assigned
to a business whose principals were Church members. At that time, the amount owing was $39,234. Between 1991 and 1993,
the second mortgage went into default and in 1993, it was assigned to the defendant, Bakolis, a member of the Church's board
of directors. By that point, the debt stood at over $50,000, in view of the arrears and legal costs that had accumulated. Mr.
Bakolis pursued his rights under the second mortgage and he obtained a default judgment against the Church in 1997, quickly
followed by a writ of possession.
3
These financial issues played out against a backdrop of alleged corruption within the Church. A dispute arose among the
board members regarding the continued tenure of their priest, and this led to the formation of factions and allegations of missing
funds. Eventually, the board members who stood in opposition to the priest were excommunicated and litigation followed. In
the end, the priest was removed and the excommunicated board was re-established as the Church's overseers. These events have
led to a considerable amount of bad blood among those involved.
4 The Church alleges that in 1998, they reached an understanding with Mr. Bakolis regarding their outstanding debt and the
unpaid default judgment he had obtained. The purported agreement reads as follows:
The second mortgage will be paid as follows: from the sum of $95,000 the amount of $30,000 is offered to the Church as
a form of donation from Anastasios Mpakilos [Bakolis], who has the second mortgage. The rest of the amount is $65,000
(sic) will be paid from the Church in instalments, interest free, whenever its budget permits such payments.

1

...the apprehension of bias must be a reasonable one, held by reasonable and right minded persons, applying themselves to
the question and obtaining the required information....[T]hat test is "what would an informed person, viewing the matter
realistically and practically — and having thought the matter through - — conclude. Would he think that it is more likely
than not that [the decision-maker], whether consciously or unconsciously, would not decide fairly."
24 There are a number of general principles that flow from that test (see R. v. S. (R.D.), [1997] 3 S.C.R. 484 (S.C.C.), p. 530
and onwards, and Marchand (Litigation Guardian of) v. Public General Hospital Society of Chatham, [2000] O.J. No. 4428
(Ont. C.A.), (C.A. decision) at p. 27), as follows:
1) The test contains two objective elements: the person considering the alleged bias must be reasonable and the
apprehension of bias itself must be, as well;
2) The reasonable person must be an informed person, with knowledge of all relevant circumstances. These will vary from
case to case;
3) The grounds for apprehension of bias must be substantial. A "real likelihood or probability of bias must be
demonstrated" (R. v. S. (R.D.), p. 531). Suspicion will not suffice (see Marchand (Litigation Guardian of) v. Public General
Hospital Society of Chatham (C.A.), p. 7);
4) The onus of demonstrating bias lies with the party alleging it;
5) There is a presumption that officers of the court will carry out their oaths of office, which can only be displaced by
cogent evidence (R. v. S. (R.D.), p. 533);
6) Courts should be held to the highest standards of impartiality. In order to achieve that plane, judicial officers must be and
must also be seen to be disinterested in the outcome and open to persuasion by evidence and submissions. Bias "reflects
a state of mind that P is closed and predisposed to a particular result on the material issues" (see Marchand (Litigation
Guardian of) v. Public General Hospital Society of Chatham (C.A), p.27).
25
In applying the test, the court focuses on the impression given to an informed observer. It does not peer into the mind of
the actual judicial officer who dealt with the matter to determine the likelihood of what he or she would actually do (see R. v.
London Rent Assessment Panel Committee, [1968] 3 All E.R. 304 (Eng. C.A.), p. 1310.). Thus, what I may have intended by my
comment should not be the focus of my inquiry here. Rather I must consider what an observer, one who is properly informed
of all relevant circumstances, would take from what I have said and written. Would he or she reasonably have concerns about
my objectivity if I proceed to hear the leave motion and to deal with this action thereafter?
26
In arriving at my disposition I must bear in mind that while a litigant is entitled to a fair and impartial judge, he is not
entitled to a favourable one (see Control & Metering Ltd. v. Karpowicz, [1994] O.J. No. 345 (Ont. Gen. Div.), p. 13). Parties
must be discouraged from seeking to recuse members of the Bench from hearing matters on the basis that they fear they will
lose, unless there is a real and supportable basis for asserting that they have a reasonable apprehension of bias. To approach
these issues differently would only encourage judge and master shopping (see Authorson (Litigation Guardian of) v. Canada
(Attorney General), [2002] O.J. No. 2050 (Ont. Div. Ct.).
27 It is also important to keep in mind that this is a case managed action. This is one of the factors that a reasonable person,
properly informed, would have to consider when assessing whether there are grounds here to support recusal. The fact that the
managing master tends to know a lot about a particular piece of litigation and, at times, about the litigants, is the inescapable
result of case management. For the most part, this is considered to be an asset — it saves time and money for the parties and
the court system as a whole for one judicial officer to have the background each time they pick up the file to deal with it. As
MacDonald J. stated in Control & Metering Ltd. v. Karpowicz (1994), 17 O.R. (3d) 431 (Ont. Gen. Div.), at page 12:
This accumulated knowledge and a uniformity of approach to it are essential components of the case management system,
for the purpose of creating momentum towards resolution before trial of failing that, for the purpose of narrowing the issues.
5
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Rule 6.28

Division 4
Restriction on Media Reporting
and Public Access to Court Proceedings
Application of this Division

6.28 Unless an enactment otherwise provides or the Court otherwise orders,
this Division applies to an application for an order
(a) to ban publication of court proceedings,
(b) to seal or partially seal a court file,
(c) permitting a person to give evidence in a way that prevents that person
or another person from being identified,
(d) for a hearing from which the public is excluded, or
(e) for use of a pseudonym.
Restricted court access applications and orders

6.29 An application under this Division is to be known as a restricted court
access application and an order made under this Division is to be known as a
restricted court access order.
When restricted court access application may be filed

6.30 A person may file a restricted court access application only if a judge has
authority to make a restricted court access order under an enactment or at
common law.
Timing of application and service

6.31 An applicant for a restricted court access order must, 5 days or more
before the date scheduled for the hearing, trial or proceeding in respect of which
the order is sought,
(a) file the application in Form 32, and
(b) unless the Court otherwise orders, serve every party and any other
person named or described by the Court.
Notice to media

6.32 When a restricted court access application is filed, a copy of it must be
served on the court clerk, who must, in accordance with the direction of the Chief
Justice, give notice of the application to
(a) the electronic and print media identified or described by the Chief
Justice, and
(b) any other person named by the Court.
AR 124/2010 s6.32;163/2010
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Rule 6.33

Judge assigned to application

6.33 A restricted court access application must be heard and decided by
(a) the judge assigned to hear the application, trial or other proceeding in
respect of which the restricted court access order is sought,
(b) if the assigned judge is not available or no judge has been assigned, the
case management judge for the action, or
(c) if there is no judge available to hear the application as set out in clause
(a) or (b), the Chief Justice or a judge designated for the purpose by the
Chief Justice.
Application to seal or unseal court files

6.34(1) An application to seal an entire court file or an application to set aside
all or any part of an order to seal a court file must be filed.
(2) The application must be made to
(a) the Chief Justice, or
(b) a judge designated to hear applications under subrule (1) by the Chief
Justice.
(3) The Court may direct
(a) on whom the application must be served and when,
(b) how the application is to be served, and
(c) any other matter that the circumstances require.
Persons having standing at application

6.35 The following persons have standing to be heard when a restricted court
access application is considered
(a) a person who was served or given notice of the application;
(b) any other person recognized by the Court who claims to have an interest
in the application, trial or proceeding and whom the Court permits to be
heard.
No publication pending application

6.36 Information that is the subject of the initial restricted court access
application must not be published without the Court’s permission.
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Rule 9.8

(2) A certified copy of a judgment or order has the same effect as the original.
Service of judgments and orders

9.8 Unless these rules otherwise provide or the Court otherwise orders, the
party who enters the judgment or order must serve a copy of the entered
judgment or order on each of the other parties.

Division 2
Determination of Damages, Judgment in Counterclaims
and Judgment Against Beneficiaries
Determining damages

9.9 The Court must determine damages for a continuing claim to the time the
Court makes its determination of the amount.
Judgment for balance on counterclaim

9.10 The Court may give judgment for the balance of money to be paid by one
party to the other when determining a counterclaim.
Judgment against beneficiaries

9.11 A personal representative or trustee entitled to a judgment or order for the
administration of an estate or the execution of a trust may have the judgment or
order made against any person beneficially interested in the estate or trust.
Information note
If a party dies before judgment but after all evidence is heard, rule 4.35 [Death
has no effect on an action after evidence heard] applies.

Division 3
Corrections, Further Orders, Setting Aside,
Varying and Discharging Judgments and Orders
Correcting mistakes or errors

9.12 On application, the Court may correct a mistake or error in a judgment or
order arising from an accident, slip or omission.
Re-opening case

9.13 At any time before a judgment or order is entered, the Court may
(a) vary the judgment or order, or
(b) on application, and if the Court is satisfied there is good reason to do so,
hear more evidence and change or modify its judgment or order or
reasons for it.
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Rule 14.1

Part 14:
Appeals
Division 1
The Right to Appeal
Subdivision 1
Interpretation and Application
Definitions

14.1(1) In this Part,
(a) “appeal” means an appeal to the Court of Appeal governed by this Part;
(b) “appellant” means a person who under an enactment or these rules
(i) files an application for permission to appeal to the Court of Appeal,
or
(ii) files a notice of appeal;
(c) “case management officer” means a person appointed as a case
management officer under the Court of Appeal Act;
(d) “Civil Appeal Hearing List” means the list referred to in rule 14.33(1)
[Scheduling standard appeals] that identifies selected appeals that have
been scheduled for oral argument and the date on which each oral
argument is to be heard;
(e) “court appealed from” means the court, person or tribunal from which
an appeal has been brought;
(f) “decision” means the whole or any part of the decision of the court,
person or tribunal from which an appeal lies and includes a judgment,
order, decision, verdict, direction, determination or award and, where
the context requires, includes the verdict or finding of a jury;
(g) “fast track appeal” means an appeal that must be managed in
accordance with rule 14.14 [Fast track appeals];
(h) “file” means to present the correct document and obtain an
acknowledgment by the Registrar of the Court of Appeal that the
document is part of the Court of Appeal Record;
(i) “judge”, when used in reference to the Court of Appeal, includes the
Chief Justice of Alberta, the justices of appeal and the supernumerary
judges of the Court of Appeal;
(j) “panel” means three or more judges of the Court of Appeal unless the
Chief Justice, in case of emergency, declares that two judges may form
a panel;
(k) “party” means a party to an appeal or an application under this Part and
includes an intervenor where the context requires;
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Rule 14.2

(l) “Registrar” means a person appointed as a Registrar of the Court of
Appeal under the Court of Appeal Act and includes a Deputy Registrar
of the Court of Appeal and any person designated by a Registrar or the
Chief Justice of Alberta to act for a Registrar;
(m) “respondent” means, unless the context otherwise requires, the person
who, under an enactment or these rules,
(i) is named as a respondent to an application for permission to appeal,
or
(ii) is named as a respondent to an appeal;
(n) “standard appeal” means an appeal other than a fast track appeal;
(o) “Unscheduled Civil Appeals List” means the list referred to in rule
14.33(2) [Scheduling standard appeals] that identifies all the appeals
that have not been scheduled for oral argument, which are to be spoken
to at the next calling of the List.
(2) Where a respondent files a notice of cross appeal, unless this Part otherwise
provides, the rules relating to appeals apply to the cross appeal and, in particular,
(a) references to an appeal include a cross appeal;
(b) references to an appellant include a respondent who files a notice of
cross appeal;
(c) references to a respondent include an appellant who is named as a
respondent in a notice of cross appeal;
(d) references to parties to an appeal include parties to a cross appeal.
AR 41/2014 s4

Application of general rules

14.2(1) Subject to this Part, to any enactment, and to any direction by an appeal
judge, if this Part does not deal with a matter, other Parts of these rules apply to
appeals, with any appropriate modifications.
(2) Where a rule in this Part provides that a specific rule in another Part applies
to appeals, the specific rule applies with any appropriate modifications.
(3) Rule 13.5(1) [Variation of time periods] does not apply to a time period or
deadline referred to in this Part.
(4) Subject to any appropriate modifications or any direction by an appeal judge,
when applying the provisions of any other Part to an appeal under this Part,
(a) a reference to the court clerk or a court officer is to be read as a
reference to the Registrar;
(b) a reference to a plaintiff is to be read as a reference to an appellant;
(c) a reference to a defendant is to be read as a reference to a respondent;
(d) a reference to the court or a judge are to be read as a reference to an
appeal judge;
Part 14: Appeals
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Rule 14.3

(e) a reference to a pleading or commencement document includes a
reference to a notice of appeal, a notice of cross appeal or an application
for permission to appeal.
(5) In this Part, “appropriate modifications” means those changes and
modifications to the use and interpretation of these rules necessary or appropriate
for a rule in another Part to apply to and to be used in appellate practice.
AR 41/2014 s4

When these rules apply

14.3 If a person has a right to appeal to the Court of Appeal under an enactment
or these rules or is granted permission to appeal to the Court of Appeal, the
appeal must be made and managed in accordance with this Part.
AR 41/2014 s4

Subdivision 2
Appeals as of Right
Right to appeal

14.4(1) Except as otherwise provided, an appeal lies to the Court of Appeal
from the whole or any part of a decision of a Court of Queen’s Bench judge
sitting in court or chambers, or the verdict or finding of a jury.
(2) No appeal is allowed to the Court of Appeal from the dismissal by a Court of
Queen’s Bench judge of an application made without notice.
(3) Where an application has been made to the Court of Queen’s Bench without
notice and has been dismissed, the applicant may reapply
(a) on notice, if the dismissal was for lack of notice, or
(b) by renewal of the application if the dismissal was for reasons other than
the lack of notice.
(4) No appeal is allowed directly to the Court of Appeal from a decision of a
master in chambers.
(5) No appeal is allowed
(a) from a judgment granting a divorce, on or after the date on which the
divorce takes effect, or
(b) unless an appeal judge extends the time, from an order made in a
divorce proceeding, more than 30 days after the date on which the order
was made.
AR 41/2014 s4

Information note
Appeals in family law matters are also dealt with in Part 12, Division 11
[Appeals].
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Rule 14.5

Subdivision 3
Appeals with Permission
Appeals only with permission

14.5(1) Except as provided in this rule, no appeal is allowed to the Court of
Appeal from the following types of decisions unless permission to appeal has
been obtained:
(a) a decision of a single appeal judge;
(b) any pre-trial decision respecting adjournments, time periods or time
limits;
(c) any ruling during trial, where the appeal is brought before the trial is
concluded;
(d) a decision made on the consent of the parties;
(e) a decision as to costs only, but an appeal or cross appeal is not “as to
costs only” if a related substantive decision is also being appealed;
(f) any decision where permission to appeal is required by an enactment;
(g) any decision in a matter where the controversy in the appeal can be
estimated in money and does not exceed the sum of $25 000 exclusive
of costs;
(h) any decision on security for costs;
(i) any decision of the Court of Queen’s Bench sitting as an appeal court
under rule 12.71 [Appeal from decision of Court of Queen’s Bench
sitting as appeal court];
(j) any appeal by a person who has been declared a vexatious litigant in the
court appealed from.
(2) Permission to appeal decisions of single appeal judges under subrule (1)(a)
must be sought from the same judge who made the decision that is to be
appealed.
(3) No appeal is allowed under subrule (1)(a) from a decision of a single appeal
judge granting or denying permission to appeal.
(4) No appeal is allowed under subrule (1)(j) from an order denying the
vexatious litigant permission to institute or continue proceedings.
AR 41/2014 s4;85/2016

Subdivision 4
Cross Appeals
Cross appeals

14.6(1) A respondent to an appeal may cross appeal any decision on which it
could have commenced an appeal, by filing a notice of cross appeal under rule
14.11 [How to start a cross appeal].
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Rule 14.35

(3) Despite subrule (2), the parties may, no less than 20 days before the opening
of the sittings, consent to an adjournment of the oral hearing of a fast track
appeal to no later than the next sitting of the Court, provided that the appeal has
not previously been adjourned more than once.
AR 41/2014 s4

Rescheduling appeals

14.35(1) Subject to Rule 14.34(3) [Scheduling fast track appeals], a scheduled
oral hearing may not be adjourned or rescheduled unless the appeal has been
discontinued or settled or a case management officer permits the hearing to be
adjourned or rescheduled.
(2) A case management officer may at any time set down or reschedule an
appeal, or place any appeal on or remove any appeal from the Civil Appeal
Hearing List or the Unscheduled Civil Appeals List.
AR 41/2014 s4

Division 4
Applications
Subdivision 1
Deciding Applications
Case management officers

14.36(1) Unless an enactment or these rules otherwise provide, a case
management officer, at the direction of the Court, may assist the Court with
respect to the management of matters before the Court as authorized by section
14 of the Court of Appeal Act.
(2) A case management officer may consult with an appeal judge or refer any
issue to a single appeal judge or a panel of the Court of Appeal.
(3) Any person affected by an administrative direction of a case management
officer may apply to a single appeal judge to have it rescinded, confirmed,
amended or enforced.
AR 41/2014 s4

Information note
Parties who wish to dispense with oral argument, and have the appeal decided
based on the written argument, should contact a case management officer for
directions All of the materials should be filed simultaneously, unless the
application must be filed first to preserve a time limit. If in urgent matters the
applicant wishes to abridge the time limits, a case management officer should
be contacted for directions. The Court of Appeal Act provides that case
management officers may assist with the business of the Court without the
attendance of a judge, including with such matters as:
(a) categorizing an appeal as a fast track appeal or a standard appeal;
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(b) enforcing, staying, shortening, or extending times and deadlines;
(c) setting, approving and modifying timetables;
(d) permitting filing of deficient documents, amending documents, and
varying the contents or format of documents to be filed;
(e) restoring appeals by consent;
(f) calling the appeal lists, and setting, adjourning and re scheduling matters
for hearing.
Single appeal judges

14.37(1) Unless an enactment or these rules otherwise require, a single appeal
judge may hear and decide any application incidental to an appeal, including
those that could have been decided by a case management officer.
(2) For greater certainty, a single appeal judge may
(a) grant permission to appeal, unless an enactment requires that an
application for permission to appeal must be heard by a panel of the
Court of Appeal,
(b) declare an appeal to be struck, dismissed or abandoned for failure to
comply with a mandatory rule, prior order or direction of the Court of
Appeal,
(c) when a notice of appeal or an application for permission to appeal is not
filed within the time limit, strike the appeal or application or extend the
time to appeal or to seek permission to appeal,
(d) dismiss an appeal if it has not been significantly advanced in over 6
months and significant prejudice has resulted to a party,
(e) grant permission to intervene, and
(f) refer any application to a panel of the Court of Appeal.
AR 41/2014 s4;85/2016

Court of Appeal panels

14.38(1) A panel of the Court of Appeal may decide any application, including
those that could have been decided by a single appeal judge.
(2) The following applications must be heard by a panel of the Court of Appeal:
(a) an application to allow or dismiss an appeal on the merits;
(b) an application for new evidence, unless a panel of the Court of Appeal
directs that the application be heard by a single appeal judge;
(c) an application to reargue or reopen an appeal;
(d) an application for directions required to give effect to any decision of
the Court of Appeal, unless a panel of the Court of Appeal directs that
the application be heard by a single appeal judge;
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(e) an application to reconsider a prior precedential decision of the Court.
AR 41/2014 s4

Subdivision 2
How to Apply
Case management officers

14.39 A request for administrative directions from a case management officer
may be made informally, subject to any directions of the case management
officer.
AR 41/2014 s4

Applications to single appeal judges

14.40(1) Subject to Subdivision 3, an application to a single appeal judge must
be made by filing 3 copies of
(a) an application that meets the requirements of rule 14.53 [Format of
applications],
(b) any accompanying affidavit, if required,
(c) other material to be relied on, even if previously filed, and
(d) a memorandum of argument that meets the requirements of rule
14.54[Format of memoranda] .
(2) Subject to rule 6.4 [Applications without notice] and rule 14.44 [Application
for permission to appeal], the applicant must file and serve one additional copy
of the application and other materials on every other party to the appeal at least
10 days before the application is scheduled to be heard.
AR 41/2014 s4;85/2016

Information note
All of the materials should be filed simultaneously, unless the application must
be filed first to preserve a time limit. If in urgent matters the applicant wishes
to abridge the time limits, a case management officer should be contacted for
directions.
Responses to applications to single appeal judges

14.41 The respondent to an application to a single appeal judge must, at least 5
days before the scheduled hearing of the application,
(a) file 3 copies of a reply memorandum of argument and any
accompanying affidavit (if required) and any other materials to be relied
on, prepared in compliance with Subdivision 5, and file and serve
additional copies on every other party, or
(b) file 3 copies and serve a letter indicating that no additional materials
will be filed by the respondent.
AR 41/2014 s4
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Applications to court of appeal panels

14.42(1) Subject to Subdivision 3, an application to a panel of the Court of
Appeal must be made by filing 5 copies of
(a) an application that meets the requirements of rule 14.53 [Format of
applications],
(b) any accompanying affidavit, if required,
(c) other material to be relied on, even if previously filed, and
(d) a memorandum of argument,
prepared in compliance with Subdivision 5.
(2) For every other party to the appeal, the applicant must file and serve one
additional copy of the application and other materials at least 20 days before the
application is scheduled to be heard.
AR 41/2014 s4

Information note
All of the materials should be filed simultaneously, unless the application must
be filed first to preserve a time limit. If in urgent matters the applicant wishes
to abridge the time limits, a case management officer should be contacted for
directions.
Responses to applications to court of appeal panels

14.43 The respondent to an application to a panel of the Court of Appeal must,
at least 10 days before the scheduled hearing of the application,
(a) file 5 copies of a reply memorandum of argument and any
accompanying affidavit (if required), prepared in compliance with
Subdivision 5, and file and serve additional copies on every other party
to the appeal, or
(b) file 5 copies and serve a letter indicating that no additional materials
will be filed by the respondent.
AR 41/2014 s4

Subdivision 3
Rules for Specific Applications
Application for permission to appeal

14.44(1) An application for permission to appeal must comply with rules
14.5(2) [Appeals only with permission] and 14.40 [Applications to single appeal
judges] and
(a) must be filed and served and must be returnable within the period
specified in any enactment or these rules, or
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(b) if there is no time for filing permission to appeal specified in any
enactment or these rules, must be filed and served within the time for
filing appeals set out in rule 14.8 [Filing a notice of appeal].
(2) An application for permission to appeal that has not been heard within 6
months from the date of the filing of the application is deemed to have been
abandoned unless a case management officer otherwise directs.
(3) Applications to preserve a time limitation may be brought on the notice a
single appeal judge directs.
AR 41/2014 s4;128/2015

Application to admit new evidence

14.45(1) An application to admit new evidence must be filed and served prior to
the filing of, and prior to the deadline for filing, the applicant’s factum.
(2) In addition to the documents required by rule 14.42(1) [Applications to court
of appeal panels], the applicant must file
(a) 5 copies of the proposed new evidence, and
(b) 5 envelopes large enough to contain a copy of the new evidence,
marked “New Evidence” and with the appeal number and style of cause.
AR 41/2014 s4

Application to reconsider a previous decision

14.46 An application to reconsider a previous decision of the Court of Appeal
must be filed and served and must be returnable prior to the filing of, and prior to
the deadline for filing, the applicant’s factum.
AR 41/2014 s4

Application to restore an appeal

14.47 An application to restore an appeal that has been struck, dismissed or
deemed abandoned must be filed and served and must be returnable
(a) for a standard appeal, within 6 months, and
(b) for a fast track appeal, within 3 months,
after having been struck, dismissed or deemed abandoned.
AR 41/2014 s4

Stay pending appeal

14.48 An application to stay proceedings or enforcement of a decision pending
appeal may be made
(a) to the judge who made that decision, or
(b) to a single appeal judge, whether or not the application was made to the
judge who made the decision, and whether or not that application was
granted or dismissed.
AR 41/2014 s4
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Information note
The preferred practice is to apply first to the judge who made the decision, but
the rule does not preclude a direct application to a single appeal judge.
Subdivision 4
Deciding Applications
Failure to respond

14.49 A respondent who fails to respond to an application or who elects not to
file a memorandum in response to an application may not present oral argument
at the hearing of the application unless the single appeal judge or the panel of the
Court of Appeal otherwise permits.
AR 41/2014 s4

Time limits for oral argument

14.50 Unless otherwise permitted,
(a) subject to clause (b), oral argument on an application, including a reply,
before a single appeal judge or a panel of the Court of Appeal may not
exceed 15 minutes for each party to the application,
(b) oral argument on an application for permission to appeal, including a
reply, may not exceed 30 minutes for each party to the application, and
(c) consolidated applications are to be treated as one application for the
purpose of this rule.
AR 41/2014 s4

Applications without oral argument

14.51 On agreement of all parties, but subject to any contrary direction, a single
appeal judge or a panel of the Court of Appeal may hear and decide applications
without oral argument.
AR 41/2014 s4

Applications not heard within 3 months

14.52 Subject to rule 14.44(2) [Application for permission to appeal], if an
application is not heard within 3 months after the date the application is filed, the
application is deemed to be abandoned unless a case management officer
otherwise directs.
AR 41/2014 s4

Subdivision 5
Format of Applications and Responses
Format of applications

14.53 An application to a single appeal judge or a panel of the Court of Appeal
must be in Form AP-3 and must
(a) state briefly the grounds for filing the application,
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(b) identify the material or evidence intended to be relied on,
(c) refer precisely to any applicable provision of an enactment or rule, and
(d) state the remedy sought.
AR 41/2014 s4

Format of memoranda

14.54 Memoranda filed on an application
(a) must not be longer than 10 double-spaced pages on an application for
permission to appeal and 5 double-spaced pages for any other
application,
(b) may in addition attach a chronology, where that is relevant to the
application, and
(c) in an application for permission to appeal, must
(i) include a copy of the reasons for the decision proposed to be
appealed, and
(ii) state the exact questions of law on which permission to appeal is
requested.
AR 41/2014 s4;85/2016

Division 5
Managing the Appeal Process
Subdivision 1
Responsibilities of the Parties
and Court Assistance
Responsibility of parties to manage an appeal

14.55(1) The parties to an appeal are responsible for managing the appeal and
for planning its resolution in a timely and cost-effective way.
(2) The parties may seek advice and direction for managing the appeal from a
case management officer as provided for in rule 14.36 [Case management
officers].
AR 41/2014 s4

Orders to facilitate appeal

14.56 If an appeal is not being managed in an appropriate way, a single appeal
judge may make a procedural order, an order under Part 4 [Managing
Litigation], Division 2 [Court Assistance in Managing Litigation], an order
expediting the appeal, or any other appropriate order, or a case management
officer may make any appropriate direction.
AR 41/2014 s4
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Subdivision 2
Parties to an Appeal
Adding, removing or substituting parties to an appeal

14.57 A party or person may be added, removed or substituted as a party to an
appeal in accordance with rule 3.74 [Adding, removing or substituting parties
after close of pleadings].
AR 41/2014 s4

Intervenor status on appeal

14.58(1) In addition to persons having a right to intervene in law, a single
appeal judge may grant status to a person to intervene in an appeal, subject to any
terms and conditions and with the rights and privileges specified by the judge.
(2) A person granted intervenor status in the court appealed from must apply
again to obtain intervenor status on an appeal.
(3) Unless otherwise ordered, an intervenor may not raise or argue issues not
raised by the other parties to the appeal.
AR 41/2014 s4

Subdivision 3
Settlement Using Court Process
Formal offers to settle

14.59(1) No later than 10 days before an appeal is scheduled to be heard, a party
may serve on the party to whom the offer is made a formal offer to settle the
appeal or any part of the appeal in accordance with Part 4 [Managing Litigation],
Division 5 [Settlement Using Court Process].
(2) A valid formal offer to settle an appeal may be accepted in accordance with
rule 4.25 [Acceptance of formal offer to settle].
(3) Unless a valid formal offer to settle an appeal is withdrawn under rule
4.24(4) [Formal offers to settle], the valid formal offer to settle an appeal
remains open for acceptance until the earlier of
(a) the expiry of 2 months after the date of the offer or any longer period
specified in the offer, and
(b) the start of the oral hearing of the appeal.
(4) Where a formal offer to settle an appeal is made, costs of the appeal must be
awarded in accordance with rule 4.29 [Costs consequences of formal offer to
settle].
AR 41/2014 s4
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Subdivision 4
Judicial Dispute Resolution on Appeal
Judicial dispute resolution of an appeal

14.60 An arrangement for a judicial dispute resolution process on appeal may
be made in accordance with Part 4, [Managing Litigation] Division 3, [Dispute
Resolution by Agreement] Subdivision 2.
AR 41/2014 s4

Information note
The judicial dispute resolution process in the Court of Appeal is set out in the
Consolidated Practice Direction.
Suspension of time periods

14.61(1) Once a date has been scheduled for judicial dispute resolution, time
limits in respect of the appeal are suspended until an order or direction is made
under subrule (2).
(2) If judicial dispute resolution is not successful,
(a) the appeal judge conducting the judicial dispute resolution will set time
limits for filing and serving any remaining materials on the appeal, or
(b) if no order is made under clause (a) a case management officer may
provide a direction setting the time limits for filing and serving any
remaining materials on the appeal.
AR 41/2014 s4

Subdivision 5
Delay in Advancing Appeals
Dismissal for delay

14.62 A panel of the Court of Appeal may dismiss an appeal if it is satisfied
that delay in advancing the appeal has resulted in significant prejudice to a party.
AR 41/2014 s4

Powers of a single appeal judge

14.63 If delay occurs in the advancement of an appeal, a single appeal judge
may
(a) make a procedural order or otherwise give directions to expedite the
appeal, or
(b) dismiss the appeal, if it has not been significantly advanced for over 6
months and significant prejudice has resulted to a party.
AR 41/2014 s4

Failure to meet deadlines

14.64 An appeal must be struck by the Registrar if
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(a) the appellant has failed to file the Appeal Record within the time period
set out in these rules,
(b) the appellant has failed to file its factum
(i) before the expiry of the deadline for filing the factum in a standard
appeal set out in rule 14.23(1) [Filing factums – standard appeals],
or
(ii) by the deadline for filing the factum in a fast track appeal set out in
rule 14.24(1)(a) [Filing factums – fast track appeals],
(c) a standard appeal has not been placed on the Civil Appeal Hearing List
before the earlier of
(i) 6 months after the deadline for the filing of the last factum in the
appeal, and
(ii) 12 months after the filing of the notice of appeal,
or
(d) a fast track appeal has not been placed on the Civil Appeal Hearing List
within 6 months of the filing of the notice of appeal.
AR 41/2014 s4

Restoring appeals

14.65(1) An appeal or application for permission to appeal that has been struck
by operation of these rules or the provisions of any order, or by failure of any
party to appear when required, may be restored
(a) with the filed written consent of the parties or by order of a single
appeal judge on application under rule 14.47 [Application to restore an
appeal], and
(b) on the payment of the fee for an application to restore an appeal in
Schedule B.
(2) An order or written consent restoring an appeal must set deadlines and
directions for the filing of any outstanding materials, and if the appellant fails to
comply with any of those deadlines or directions, the appeal is deemed to have
been struck again.
(3) An appeal or application is deemed to have been abandoned if no application
to restore an appeal or application for permission to appeal has been filed, served
and granted
(a) for a standard appeal, within 6 months after having been struck,
dismissed or deemed abandoned, and
(b) for a fast track appeal, within 3 months after having been struck,
dismissed or deemed abandoned.
AR 41/2014 s4;85/2016
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Subdivision 6
Discontinuing an Appeal
Discontinuance

14.66(1) The appellant may discontinue the appeal by filing and serving a
notice to discontinue in Form AP-4, and the respondent is entitled to a costs
award for having responded to the appeal.
(2) The discontinuance of an appeal does not operate as a discontinuance of a
cross appeal.
AR 41/2014 s4

Subdivision 7
Security for Costs
Security for costs

14.67(1) A single appeal judge may order a party to provide security for
payment of a costs award pursuant to Part 4, [Managing Litigation] Division 4
[Security for Payment of Costs Award].
(2) Where a party does not provide security as ordered, the appeal is deemed to
have been abandoned and the other party is entitled to a costs award.
AR 41/2014 s4

Division 6
Deciding Appeals and Applications
Subdivision 1
Effect of Filing an Appeal
No stay of enforcement

14.68 Unless otherwise ordered under rule 14.48 [Stay pending appeal] or
provided by law, the filing of an appeal or an application for permission to appeal
does not operate as a stay of proceedings or enforcement of the decision under
appeal.
AR 41/2014 s4

Intermediate acts valid

14.69 Unless otherwise ordered by the court appealed from, an appeal does not
invalidate any intermediate act or proceeding taken.
AR 41/2014 s4
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Subdivision 2
Basis on Which Appeals Are Decided
No new evidence without order

14.70 Unless an order is granted under rule 14.45 [Application to admit new
evidence] permitting the reliance on new evidence, appeals will be decided on
the record before the court appealed from.
AR 41/2014 s4

Interlocutory decisions

14.71 An interlocutory order of the court appealed from does not restrict the
ability of the Court of Appeal to decide an appeal, despite there having been no
appeal from the interlocutory order.
AR 41/2014 s4

Binding precedents

14.72 Unless permission has been granted under rule 14.46 [Application to
reconsider a previous decision] by a panel of the Court of Appeal, no party may
argue that a prior precedential decision of the Court should be reconsidered.
AR 41/2014 s4

Information note
This Rule does not prevent a party from arguing that a prior precedential
decision has been overruled by a decision of the Supreme Court of Canada, or
by a legislative change. It also does not prevent argument about the ratio
decidendi of the prior decision, nor whether it can be distinguished on
recognized grounds.
Subdivision 3
Powers of the Court
Procedural powers

14.73 In addition to the powers provided for in other Parts of these rules, a
single appeal judge or a panel of the Court of Appeal may
(a) adjourn any appeal or matter, with or without conditions,
(b) cure any contravention, non-compliance or irregularity in procedure, or
permit or direct any amendment or any deviation from the requirements
of these rules with respect to the form or filing of any document,
(c) render judgment at any time,
(d) render or sign judgment on behalf of another judge or a panel when
authorized to do so,
(e) inspect any property in accordance with an order made under rule 6.26
[Inspection or examination of property], and
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(f) hear any appeal or application electronically under rule 6.10 [Electronic
hearing].
AR 41/2014 s4

Application to dismiss an appeal

14.74 On application, a panel of the Court of Appeal may dismiss all or part of
an appeal and may make any order that the circumstances require, including a
costs award, if
(a) the Court of Appeal has no jurisdiction,
(b) the appeal is moot,
(c) the appeal is frivolous, vexatious, without merit or improper, or
(d) the appeal or any step in the appeal is an abuse of process.
AR 41/2014 s4

Disposing of appeals

14.75(1) Unless an enactment otherwise provides, when deciding an appeal, the
Court of Appeal may
(a) receive further evidence,
(b) draw inferences of fact,
(c) give any judgment or order that ought to have been made by the court
appealed from,
(d) direct the resumption or continuation of any proceeding before the court
appealed from,
(e) vary or reverse a finding on any question, without interfering with the
finding or decision on any other question,
(f) direct a new trial on the whole or any part of the decision under appeal,
or with respect to some or all of the parties, and
(g) give any other decision or direction required to resolve the appeal.
(2) The Court of Appeal may dismiss an appeal despite an error of law or fact, a
misdirection or an erroneous ruling on the evidence where
(a) no substantial wrong or miscarriage of justice has resulted,
(b) the decision would have been the same despite the error, or
(c) despite any irregularity, no significant prejudice has been experienced
by any party.
AR 41/2014 s4

Judgment by consent

14.76 Subject to rule 3.35 [Judgment or order by agreement], a respondent
may consent to the reversal or variation of the decision under appeal.
AR 41/2014 s4
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Ontario Court of Appeal
SMTCL Canada Inc. v. Master Tech Inc.
2017 CarswellOnt 5019, 2017 ONCA 291, 278 A.C.W.S. (3d) 511, 9 C.P.C. (8th) 29

SMTCL Canada Inc. (Plaintiff / Responding party) and Master Tech Inc.
(Defendant / Responding party) and Wajeb Assaf (Non-party / Moving party)
G.R. Strathy C.J.O.
Heard: March 29, 2017
Judgment: April 10, 2017
Docket: CA M47607 (C63021)
Counsel: Jeffrey Michael Van Bakel, for Moving Party
Carlin McGoogan, for Responding Party, SMTCL Canada Inc.
Fariborz M. Tavana, for Responding Party, Master Tech Inc.
G.R. Strathy C.J.O.:
1
The defendant has appealed an order granting summary judgment against it, declaring that it has forfeited a deposit of
US$41,000 plus costs of $25,343.55.
2
Its sole ground of appeal is that its documentary record on the summary judgment motion was incomplete, allegedly due
to the negligence of its former solicitor.
3
It seeks to adduce "fresh evidence" on the appeal, in support of its claim of solicitor's negligence. It claims it intends
to sue its former solicitor.
4
On this motion, the solicitor seeks leave to intervene on both the appeal and the motion as an added party pursuant to
the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, rr. 13.01 and 13.03. He wishes to ensure that a full record is before the
court and asks the court to declare that the appellant has waived solicitor and client privilege. The respondent on the appeal
consents to the motion.
5
The solicitor claims that he meets the requirements of r. 13.01(1) because he has an interest in the subject matter of
the proceeding, could be adversely affected by the outcome of the appeal, and shares common issues of fact and law with the
parties. He says that he meets the requirement of r. 13.01(2) because there would be no prejudice to the appellant in granting
the intervention and the respondent consents. He says that permitting intervention would maximize efficiency and avoid a
multiplicity of proceedings.
6
The proposed intervener relies upon Butty v. Butty (2009), 98 O.R. (3d) 713 (Ont. C.A. [In Chambers]) which, he says,
demonstrates that the courts readily grant leave to intervene where the conduct of a party's former lawyer is impugned in the
proceeding. He also relies on Froates v. Spears, [1999] O.J. No. 77 (Ont. Gen. Div.) and Lindsay v. Verge Insurance Brokers
Ltd., 2016 ONSC 4005 (Ont. S.C.J.) in support of the proposition that privilege has been waived and once waived, a party
cannot pick and choose to waive privilege over some documents but not others. He also relies on Bank Leu AG v. Gaming
Lottery Corp. (1999), 43 C.P.C. (4th) 73 (Ont. S.C.J.), at para. 11, for the proposition that "where the client puts in issue its state
of mind or knowledge with respect to matters on which it alleges breach of duty owed to it by its solicitors, it will be deemed
to have waived privilege as to all communications and advice received by it relating to such matters."

1

7 The appellant is a corporation, but its principal, Mr. Tavana, has been given leave to represent it. He opposes the solicitor's
proposed intervention. He has made it clear that he intends to sue the former solicitor if the appeal is not successful.
8
The granting of leave to intervene is discretionary. The court is required to determine whether it would be just to grant
leave and whether the intervention would unduly delay or prejudice the determination of the parties' rights.
9 I have considered whether to refuse leave to intervene and simply let the chips fall where they may. On the one hand, if the
appellant persists in making selective disclosure, his motion to adduce "fresh evidence" may be doomed. Moreover, the court
may find that he is bound by the actions of his lawyer and that any relief in that regard must take place in another forum. I fail
to see how any determination against the appellant could be found to be binding against the solicitor if he is not a party to the
proceeding. By seeking to intervene in this proceeding, the solicitor essentially invites this court to make a determination that
he was not negligent. That goes well beyond the usual basis on which intervention is granted.
10 On the other hand, I am concerned that without the intervention, this court will be asked to consider the appellant's motion,
and the appeal, on an incomplete record. It may be more efficient for the court, and the parties, to have the issue addressed on a
full record. That may, or may not, resolve the potential claim against the lawyer. I am satisfied that there will be no prejudice to
the respondent, which supports the intervention for obvious reasons. While the appellant may face the additional burden of an
adverse former solicitor, the search for the truth should be an over-arching concern. Ultimately, it is my view that the interests
of justice favour a complete evidentiary record on the motion and the appeal.
11 The appellant's sole ground of appeal is essentially an ineffective assistance of counsel claim in a civil context. This claim
is unusual in civil cases and rarely available: W. (D.) v. White (2004), 189 O.A.C. 256 (Ont. C.A.), leave to appeal to S.C.C.
refused, (2005), [2004] S.C.C.A. No. 486 (S.C.C.) and 8150184 Canada Corp. v. Rotisseries Mom's Express Ltd., 2016 ONCA
115 (Ont. C.A.). Justice Laskin recognized the possibility that the appeal may be frivolous in making a security of costs order
on January 31, 2017. That being said, there is authority permitting the former counsel to make written and oral submissions
in response to such allegations: W. (D.) v. White [2003 CarswellOnt 5199 (Ont. C.A.)], 2003 CanLII 24622. In my view, the
same result is appropriate here.
12 For these reasons, an order will go granting the solicitor leave to intervene in the fresh evidence motion and the appeal. I
declare that the appellant has waived solicitor and client privilege with respect to the content of the solicitor's file and solicitor
and client communications pertaining to the matters in dispute. The solicitor may file an affidavit in response to the motion
within 15 days of release of this endorsement. The appellant will be at liberty to cross-examine the solicitor on his affidavit
on appointment served within 30 days of delivery of the affidavit. The solicitor shall not otherwise augment the record on the
appeal. The solicitor shall be entitled to deliver a factum not to exceed 15 pages in length. The solicitor shall be entitled to seek
costs and shall be liable for costs, in the discretion of the panel hearing the appeal.
13

There shall be no order as to costs of this motion.
Motion granted.

2

2009 CarswellOnt 8940
Ontario Court of Appeal [In Chambers]
Butty v. Butty
2009 CarswellOnt 8940, 190 A.C.W.S. (3d) 329, 98 O.R. (3d) 713

Julius Jeffrey Butty, Applicant/Appellant and
Dusica Deedee Butty, Respondent/Respondent
H.S. LaForme J.A.
Heard: August 27, 2009
Judgment: September 9, 2009
Docket: CA M37852
Counsel: Melinda Graham, for Respondent
No one for Appellant
Philip Epstein, Aaron Franks, for Intervenor, Stanley Jaskot
H.S. LaForme J.A.:
Background
1
The moving party, Stanley Jaskot, represented the appellant, Julius Butty, at trial before Pazaratz J. in April 2008. In his
lengthy written decision — Butty v. Butty, 2008 CarswellOnt 2918 (On S.C.) — the trial judge was extensively and highly critical
of Mr. Jaskot. He believed that Mr. Jaskot purposefully suppressed information and disclosure in an explicit attempt to mislead
opposing counsel and the court. Mr. Jaskot asserts that the trial judge significantly misapprehended the evidence in this regard.
2
As a result of the judgment, Mr. Jaskot claims that he has suffered both personally and professionally. In his affidavit he
swears that the judgment has been widely circulated; that dozens of people have asked him about it; and that it is a source of
personal embarrassment for him. He also says that the decision has adversely impacted on his practice, and that he knows of
at least one client that terminated his retainer as a result of the decision.
3 One additional point worth noting is that the respondent did not seek costs personally against Mr. Jaskot and no costs were
awarded against him in the costs decision: Butty v. Butty [2009 CarswellOnt 2528 (Ont. S.C.J.)], 2009 CanLII 23111.
4
By this motion, Mr. Jaskot asks for leave to intervene in the within appeal as an added party and to make brief oral and
written submissions restricted to addressing his impugned conduct. If granted, he will rely only on his motion record material;
he will seek no costs; and he will limit his oral argument to fifteen minutes.
5

The respondent opposes the motion; the appellant takes no position.

Analysis
6

The test for adding a party for intervenor status is at r. 13.01(1) and (2) of the Rules of Civil Procedure:
13.01(1) A person who is not a party to a proceeding may move for leave to intervene as an added party if the person
claims,
(a) an interest in the subject matter of the proceeding;

1

(b) that the person may be adversely affected by a judgment in the proceeding; or
(c) that there exists between the person and one or more of the parties to the proceeding a question of law or fact
in common with one or more of the questions in issue in the proceeding.
(2) On the motion, the court shall consider whether the intervention will unduly delay or prejudice the determination
of the rights of the parties to the proceeding and the court may add the person as a party to the proceeding and may
make such order as is just.
7
As the responding party notes, leave to intervene in a private lawsuit is rarely granted: Peixeiro v. Haberman (1994), 20
O.R. (3d) 666 (Ont. Gen. Div.), cited with approval in Authorson (Litigation Guardian of) v. Canada (Attorney General) (2001),
147 O.A.C. 355 (Ont. C.A. [In Chambers]) at para. 8. Leave will nonetheless be granted when the requirements of r. 13.01 are
met. In my view, those requirements have been met in this case.
Rule 13.01(1)
8 Pepall J. in Beardon v. Lee, [2005] O.J. No. 1834 (Ont. S.C.J.) was correct in taking a liberal approach to the interpretation of
r. 13.01(1)(a). I especially agree with her conclusion that the protection of "the proposed intervenor's integrity" can be sufficient
to engage the provision, especially where there is no evidence that these interests would be advanced by the parties. That is
precisely this case.
9
I accept that Mr. Jaskot has reputational interests at stake — perhaps even significant — which can impact his financial
and psychological well-being. His interests are unlikely to be adequately represented by the parties on appeal. Indeed, the
appellant may decide that it would be advantageous for his appeal to argue that the trial judge was correct in finding solicitor
misconduct. Furthermore, the trial judge's findings regarding Mr. Jaskot's conduct were, as the trial judge noted, not necessary
to the resolution of the action.
10 Finally, there are likely no other remedies available to Mr. Jaskot to address this serious concern other than by intervening
in the appeal. Judges are not civilly liable for any act done in the course of or in connection with their legal duties, even if done
maliciously or in bad faith: Rivard c. Morier, [1985] 2 S.C.R. 716 (S.C.C.). An application to amend the decision is unlikely to
succeed: see for example United Pacific Capital Ltd. v. Piché (2005), 48 B.C.L.R. (4th) 136 (B.C. S.C.). And, while it may be
possible for him to ask the Law Society of Upper Canada to rule that he did not misconduct himself or perhaps he could register
a complaint to the Canadian Judicial Council, the practicality of these as a remedy is uncertain.
11 In sum, I conclude that Mr. Jaskot has met the requirements of r. 13.01(1)(a). As Croll J. observed in Bloorview Childrens
Hospital Foundation v. Bloorview MacMillan Centre, [2001] O.J. No. 1700 (Ont. S.C.J.), "[t]he Rules do not require that a
party seeking leave to intervene must have a direct interest in the very issue to be determined." Mr. Jaskot, in my view and in
the circumstances of this case, has an interest in the subject matter of the appeal.
Rule 13.01(2)
12
Regarding r. 13.01(2), I will hold Mr. Jaskot to the agreement he offered on this motion. He will be limited to the trial
record and to the issue of his conduct. He must rely only on his motion record material and a factum that is not to exceed five
pages, and he will limit his oral argument to fifteen minutes. In this regard, Mr. Jaskot is unlikely to "unduly delay or prejudice
the determination of the rights of the parties to the proceeding".
Disposition
13 The motion is allowed and Mr. Jaskot is granted leave to intervene in the within appeal as an added party; in accordance
with this decision. I am unable to understand the forcefulness of the respondent's objections to this motion and remain at a loss
to understand why it was necessary. In all the circumstances, the respondent shall pay Mr. Jaskot's costs of this motion fixed
in the all-inclusive amount of $3,000.
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Abella J.A., Armstrong J.A., and Cronk J.A.:
ENDORSEMENT
1

This is a motion to quash that part of an appeal that relies on the alleged incompetency of the appellant's counsel at trial.

2
The moving parties rely on three grounds: 1) that there is, in this jurisdiction, no civil case in which the incompetency
of counsel has ever been accepted as a basis for an appeal; 2) that an appeal on this ground represents an abuse of process
because the appellant signed a release and recovered a sum of money for damages in the negligence action he brought against
his lawyer for the same incompetence; and 3) that there is manifestly no merit to the appeal relating to this issue or relating
to the ground that a mistrial ought to have been ordered and the ground relating to the appeal from the finding there was no
defamation by Irene Johnson.
3 We need only deal with the mistrial argument because it is, in our view, decisive of whether the motion to quash part of the
appeal should be granted. Although counsel for the moving parties advised us that such evidence existed, there was insufficient
evidence from the transcript actually presented to us to assist in determining whether this ground was so devoid of merit as to
warrant it being quashed. In the absence of such evidence, the ground relating to the mistrial will be argued on the appeal. While
the moving parties may well be right that this ground will fail on appeal, it is also true that if it succeeds, the appellant will
be entitled to a new trial on all issues. Given this possibility, however remote, we think the grounds of appeal are sufficiently
interrelated that they should not be severed and are best left to be considered by the panel hearing the appeal.
4 The motion to quash is therefore dismissed. Having regard to the appellant's assertion of incompetency by his trial counsel,
the appellant's former counsel and his law firm should both be served by the appellant with all relevant materials and given the
opportunity to make written and/or oral representations about the allegations made against them, if they so wish.
5
The moving parties will have 75 days from the date of this order to serve and file their factums. Costs of this motion will
be reserved to the panel hearing the appeal.

1
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Pepall J.:
1 Dr. Crosby, an expert witness for the plaintiffs, seeks to intervene in a motion brought by the defendants, Dr. Connie N. Lee
and Dr. Beth Lynn, pursuant to Rule 59.06(2)(a) to set aside the judgment of Sanderson J. dated April 4, 2003, on the grounds
of fraud. The plaintiffs support Dr. Crosby's request. The defendant doctors are opposed.
2 Dr. Crosby was the plaintiffs' only expert witness in this medical malpractice action and Sanderson J. relied on his evidence
in awarding damages totaling approximately $120,000 in favour of the plaintiffs. The alleged fraud is that Dr. Crosby lied in his
description of his qualifications in that at trial he testified that he had acted as a malpractice consultant for the Canadian Medical
Protection Association ("C.M.P.A.") in about 20 cases and had been called by the C.M.P.A. to give evidence. While he had been
retained by the C.M.P.A. and had provided it with his expert medical opinion and expert reports on numerous occasions in the
past, he had never actually testified on its behalf at a trial. In a subsequent action, namely Coetzee v. The Mississauga Hospital,
he conceded that the evidence he gave before Sanderson J. was false but he did provide some explanation. For the purposes of
this motion, it is unnecessary to address his subsequent evidence on this issue. I need only address his request to intervene.
3

The applicable rule on interventions is Rule 13.01. It states:
13.01(1) A person who is not a party to a proceeding may move for leave to intervene as an added party if the person claims,
(a) an interest in the subject matter of the proceeding;
(b) that the person may be adversely affected by a judgment in the proceeding; or
(c) that there exists between the person and one or more of the parties to the proceeding a question of law or fact in
common with one or more of the questions in issue in the proceeding.
(2) On the motion, the court shall consider whether the intervention will unduly delay or prejudice the determination of
the rights of the parties to the proceeding and the court may add the person as a party to the proceeding and may make
such order as is just.

1

4
A reading of this rule makes it clear that only one of the conditions set forth in Rule 13.01(1) must be met. If met, a
judge must then consider whether he or she will exercise his or her discretion in favour of the proposed intervenor pursuant
to Rule 13.01(2).
5 Dealing firstly with subsection (a) of Rule 13.01(1), there are two elements to consider: the subject matter of the proceeding
and the interest claimed by the proposed intervenor. The subject matter is Dr. Crosby's alleged false testimony at the trial of
the action and whether it merits the setting aside of Sanderson J.'s judgment. As to the interest claimed, Dr. Crosby states that
he has a clear and legitimate professional, personal and commercial interest in the subject matter of the motion to set aside the
judgment. In his affidavit, he notes the seriousness of the allegations and states that the findings and determination of the court
will have a significant impact on his professional practice and his medical malpractice consulting practice.
6

Rule 13.01(1)(a) must mean something different from 13.01(1)(b). That said, the distinction is not readily obvious. In Paul

Muldoon's "Law of Intervention: Status and Practice", 1 the author states,
. . . an 'interest in the subject matter of the proceeding' was probably intended to be limited to 'legal' interests, or interests
akin to legal interests, with all other effects of the judgment (such as commercial or vital interests) falling under the ground
that embraces the practical consequences of the judgment — the 'adversely affected' ground.
7
In contrast, in Mr. Pawn Ltd. v. Winnipeg (City), 2 in commenting on Manitoba's identical intervention rule, Steel J., as
she then was, quoted from K. Busby's "Interventions Under the New Manitoba Rules: Merry v. Manitoba and ILaw Society
of Manitoba v. Lawrie," 3
. . . it seems clear that the drafters made a conscious attempt to permit interventions in situations where the applicant's
only interest was in the subject-matter notwithstanding that the outcome or judgment might not have any direct legal effect
on that person.
Steel J. concluded that the phrase "interest in the subject matter of the proceeding" could refer to an interest broader than merely
a legal or commercial interest.
8 In Peel (Regional Municipality) v. Greater Toronto Airports Authority, 4 Pitt J. had to deal with the meaning to be attributed
to "interest" within the context of a motion to intervene. The facts were somewhat different, however, Pitt J. did determine that
in that case, the protection of the proposed intervenor's integrity was a legitimate interest for the purposes of Rule 13.01(a)
thereby implicitly approving Steel J.'s line of thinking.
9
I am of the same view in this case and am persuaded that the precondition found in subsection (a) has been met. Clearly
Dr. Crosby's integrity and credibility are squarely in issue. Dr. Crosby gave expert evidence at the trial that was accepted by
Sanderson J. The basis of the motion is fraud alleged to have been perpetrated by Dr. Crosby at trial and the allegation is that
Dr. Crosby perjured himself. In addition, his future potential liability to the plaintiffs is in the nature of a commercial interest:
Halton Community Credit Union v. ICL Computers Canada Ltd.. 5
10
That said, I am conscious of Paul Muldoon's description of judicial treatment of the fairly similar language found in the
American Federal Intervention Rule 24:
One noted U.S. authority, in reviewing the difficulties in understanding the requisite interest under Federal Rule 24,
suggests it simply may be a "question not worth asking." At least one court, in its review of the question, warned of the
tendency to "be led astray by myopic fixation upon 'interest'."
11

Consistent with my observations relating to subsection (a) and the commentary on this aspect of the test found in Lawyers'

Professional Indemnity Co. v. Geto Investments Ltd., 6 I do not believe that Dr. Crosby meets the adverse effect contemplated
by subsection (b). Having found that he has met one of the preconditions, I do not propose to belabour this issue.

2

12
Having concluded that one of the preconditions to intervention has been met, I must then determine whether I should
exercise my discretion in favour of Dr. Crosby. In exercising my discretion, I should consider the nature of the case, the issues
which arise, and the likelihood of Dr. Crosby being able to make a useful contribution to the resolution of the motion without
causing injustice to the immediate parties: Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada. 7 I should
also consider the express factors set out in Rule 13.01(2) namely, whether the intervention will unduly delay or prejudice the
determination of the rights of the parties to the proceeding.
13 As a general proposition, I agree with MacPherson J's (as he then was) comments in Peixeiro v. Haberman 8 that caution
should be exercised in granting intervenor status in private litigation. That said, there are rare occasions when such an order is
warranted. I consider Dr. Crosby's motion to be such a case.
14
This is a Rule 59.06(2)(a) motion. The proceedings are discrete. The parameters of the motion are limited. The case is
confined to one issue — Dr. Crosby's alleged perjury and its impact, if any, on Sanderson J.'s decision. The issues squarely
involve Dr. Crosby. He is the only person who can explain why he said what he said. His perspective is unique. An argument
has been made that his view can be put forward by the plaintiffs. There is no assurance that Dr. Crosby's views or position will
be adequately advanced. Indeed in his submissions, counsel for the plaintiffs readily conceded that his clients' argument on the
motion may well differ from that of Dr. Crosby. They may simply argue that this evidence on his experience testifying for the
C.M.P.A. in court was immaterial to Sanderson J.'s conclusion. I also accept the argument of the plaintiffs that the granting of
an intervention order is desirable as the plaintiffs, the defendants and Dr. Crosby would then be bound by the determination.
No meaningful injustice to the immediate parties has been identified by the two doctors. Given the nature of the motion, one
would expect only a modest increase in the costs and no significant delay.
15
I do not accept the doctors' submission that in bringing his motion, Dr. Crosby is indirectly asserting that his right to
intervene takes precedence over the principles underlying the role of an expert nor that his intervention would create a dangerous
precedent in this regard. I view my order granting Dr. Crosby intervenor status as exceptional in nature and confined to the
particular facts that have presented themselves. As to the scope of his intervention, Dr. Crosby should be permitted to file
materials and make submissions. If the motion becomes a trial, directions may be sought from the motions judge to vary the
scope of his participation.
16
There is also the issue of the affidavits of Dr. Snider, Dr. Gowling, and Mr. Pavey. The doctors object to their admission
on the Rule 59.06(2)(a) motion. For the most part, they address Dr. Crosby's standing in the community. While they may have
had some marginal relevance to the motion before me, they are "oath helping" in nature and are irrelevant for the purposes of
the Rule 59.06(2)(a) motion. There is no benefit or reason to leave this issue to the motions judge hearing the ultimate motion.
The affidavits should not form part of the court record.
17
The motion of Dr. Crosby is therefore granted but the aforementioned three affidavits should not form part of the court
record on the return of the motion. Counsel are urged to agree on the costs of this motion, failing which, they may make brief
written submissions.
Motion granted.
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W.S. Saunders J.A.:
1
By previous arrangement with all parties I heard two motions in Chambers on Thursday, June 4, 2009 in my capacity as
the judge assigned by the Chief Justice to case manage this appeal.
2
At the conclusion of the hearing I advised the parties of the outcome or "bottom line" with the expressed intention to file
written reasons later. These are my reasons.
3
I will begin with the two motions brought by Mr. Wood on behalf of his client, Mr. Jeffcock ("Mr. Jeffcock's Motions to
Intervene") and then turn to the two motions brought by the Crown Attorney, Mr. Scott ("the Crown's Motions").
4

Before doing so it would be useful to briefly outline the background to the case, and my participation in it.

Background
5
Mr. West was charged with several counts of armed robbery and related offences in connection with the robbery of the
Colchester Credit Union in Bass River on May 26, 1998.
6
Mr. Malcolm Jeffcock, Q.C. began his legal representation of Mr. West with respect to this matter in January 2003. Mr.
Jeffcock withdrew his services on September 30, 2005, some 18 months before Mr. West's trial.
7
Mr. West represented himself at his trial by jury in February, 2007, with Justice Kevin Coady presiding. Mr. West was
convicted on all counts and on April 26, 2007, he was sentenced for those offences by Coady, J. to a term of imprisonment of
eight years in a Federal penitentiary. That sentence is consecutive to an earlier ten year sentence imposed following Mr. West's
conviction on charges relating to another armed robbery in Mahone Bay. That (Mahone Bay) conviction has also been appealed
by Mr. West, CAC No. 264962. In that appeal Mr. West is represented by counsel, James White, Q.C., with Dana Giovannetti,
Q.C. responding on behalf of the Crown. The latter appeal is not under case management.
8
I was appointed by Chief Justice MacDonald to case manage this file pursuant to Civil Procedure Rule 91.21, after the
Registrar received Mr. Scott's letter dated February 19, 2009, asking that the Chief Justice designate a case management judge.
9 Since that appointment I have convened two formal case management conferences on the record, held March 12 and April
17 respectively, particulars of which were confirmed in memoranda prepared and sent to the parties immediately thereafter.
1

For the purposes of this decision, I need not elaborate upon the directives and schedule of events prescribed at those hearings.
Suffice it to say that the motions heard in Chambers on June 4 arose as a consequence of my directions.
10

This case has been set down for appeal to be heard Tuesday - Friday, November 17-20, 2009.

11 As this is the first time the issues engaged by the motions before me have arisen in the context of a criminal appeal under
the new Civil Procedure Rules (which came into effect on January 1, 2009) it may be instructive to offer more extensive reasons
than would ordinarily follow a case management conference.
Mr. Jeffcock's Motions to Intervene
12
The proposed Intervenor is Malcolm Jeffcock, Q.C. He has made two requests: first, that he be permitted to intervene;
and second, that the Court declare that the appellant has waived solicitor-client privilege. Section 482 of the Criminal Code
enables this Court to make rules which are not inconsistent with the Criminal Code or any other Act of Parliament. Accordingly,
the questions arising from Mr. Jeffcock's motions fall to be decided pursuant to our Civil Procedure Rules and the Court's own
jurisprudence.
a. Leave to Intervene
13 The Nova Scotia Civil Procedure Rules outline the Court's powers to permit an intervention. Rule 90.19 governs motions
for leave to intervene:
90.19 - Intervention
(1) A person may intervene in an appeal with leave of a judge of the Court of Appeal.
(2) A judge of the Court of Appeal may make an order granting leave to intervene on terms and conditions the judge
sets.
(3) A person who wishes to intervene in an appeal may make a motion to a judge of the Court of Appeal for leave
to intervene by filing a notice of motion for leave.
(4) The notice of motion for leave to intervene must be filed no more than fifteen days after the day the notice of
appeal is filed.
(5) A motion for leave must concisely describe all of the following:
(a) the intervenor;
(b) the intervenor's interest in the appeal;
(c) the intervenor's position to be taken on the appeal;
(d) the submissions to be advanced by the intervenor, their relevancy to the appeal, and the reasons for believing
that the submissions will be useful to the Court of Appeal and will be different from those of the parties.
(6) An intervenor's factum must not exceed twenty-five pages, unless ordered otherwise by the Court of Appeal or
a judge of the Court of Appeal.
(7) An intervenor is bound by the content of the appeal books and may not add to them, unless a judge of the Court
of Appeal directs otherwise.
(8) An intervenor may present oral argument only if permitted by the Court of Appeal or a judge of the Court of Appeal.

2

14 CPR 90.19(2) authorizes a single judge of this Court to grant an order permitting a party to intervene, and to set the terms of
that intervention. Rule 90.34 describes the kinds of motions which may be brought to this Court, or to a judge of this Court. Rule
91.21 describes the kinds of things that may be dealt with under case management, and by what means. Rule 91.21(3) and (4)
when read together with Rule 90.37(7) give me the authority to preside over such motions in Chambers or otherwise as I see fit.
15
Criminal appeals are governed by CPR 91. Nothing in Rule 91 deals with interventions specifically. However, Rule
91 .02 provides:
91.02 (1) This Rule is made under subsections 482(1) and (3) of the Code.
(2) The Civil Procedure Rules as a whole and in particular Rule 90 apply to this Rule with any necessary modifications
and when not inconsistent with this Rule.
(3) The procedures in Rule 90 for motions made to a judge of the Court of Appeal and to the Court of Appeal apply
to motions made under this Rule.
16
In summary, from my reading of these provisions, I am satisfied that I have the authority as a single judge of this Court,
and carrying out my functions as the judge assigned to case manage this criminal appeal, to grant leave so as to permit a party
to intervene on the appeal, in appropriate circumstances.
17
I will turn now to the merits of the motion to intervene brought by Mr. Wood on behalf of Mr. Jeffcock. At the hearing
neither Mr. Scott for the Crown nor the appellant opposed the motion. In fact, Mr. Scott welcomed the intervention for reasons
I will describe in a moment.
18
In his appeal against conviction Mr. West alleges 12 separate grounds of appeal. Most of the grounds of appeal relate to
procedural issues arising at trial, evidentiary rulings, or concerns with the investigation and handling of the file by the Crown
and the police. Mr. West's 11th ground of appeal, however, is "lawyer incompetence" or ineffective counsel.
19
Despite the fact that Mr. Jeffcock ceased to represent Mr. West as of September 30, 2005, Mr. West asserts that Mr.
Jeffcock's handling of his defence to that point was responsible for or contributed to his ultimate conviction.
20 In connection with this ground of appeal Mr. West has brought a motion for the tendering of fresh evidence which includes
an expansion of the allegation that Mr. Jeffcock was incompetent or ineffective.
21 In support of his application to introduce fresh evidence, Mr. West has filed several hundred pages of documents including
copies of correspondence between himself and Mr. Jeffcock from 2002 to 2005, all of which would normally be covered by
solicitor-client privilege.
22

For ease of reference, those documents include the following:
• January 15, 2003 letter to Mr. West (p. 1399)
• January 20, 2003 letter to Mr. West (p. 1406-1408)
• March 12, 2003 letter to Mr. West (p. 1416 - 1417)
• March 25, 2003 letter to Mr. West (p. 1418)
• March 31, 2003 letter to Mr. West (p. 1421)
• June 23, 2003 letter to Mr. West (p. 1431)
• July 25, 2003 letter to Mr. West (p. 1433)

3

• December 16, 2003 letter to Mr. West (p. 1454)
• February 3, 2004 letter to Mr. West (p. 1460-1461)
• February 23, 2004 letter to Mr. West (p. 1483-1484)
• February 25, 2004 letter to Mr. West (p. 1485-1486)
• March 29, 2004 letter to Mr. West (p. 1490)
• April 1, 2004 letter to Mr. West (p. 1491)
• December 9, 2004 letter to Mr. West (p. 1469-1470)
• January 12, 2005 letter to Mr. West (p. 1501)
• March 29, 2005 letter to Mr. West (p. 1513-1516)
• April 4, 2005 letter to Mr. West (p. 1520-1522)
• May 6, 2005 letter to Mr. West (p. 1535-1536)
• May 19, 2005 letter to Dr. John Waye (p. 1538)
• July 13, 2005 letter to Dr. John Waye (p. 1540)
• May 19, 2005 letter to Dr. Wayne Murray (p. 1541)
• May 25, 2005 letter to Mr. West (p. 1542)
• July 5, 2005 letter to Dr. Scott Theriault (p. 1546-1548)
• September 29, 2005 letter to Mr. West (expressly solicitor-client privileged) (p. 1552-1554)
23 In his brief filed at the hearing, Mr. Jeffcock characterized the attack by the appellant on his professional competence by
referring to the various allegations made by Mr. West in his factum:
Grouped broadly these include failure to obtain documents (&436 p 189); failure to investigate / interview (&427, p. 186,
&434 p 188, &435 p 188, &443 p. 191); failure to meet with Mr. West (&437-438 p 189); failure to appreciate areas of
concern raised by Mr. West (&425, p. 185), failure to document / recall accurately (&426, p. 185-186); requirement to
pay for documentary disclosure when documents should have been in possession already (&428, &432 p. 188; failure
to provide Mr. West with all requested materials (&431, p. 187); and failure to accede to Mr. West's theory of the case /
insistence on directing the conduct of the defence (&441, 439 p 190, &447 p 192).
Mr. Jeffcock argues that these are serious allegations which strike at the heart of his legal and ethical obligations to his client.
24 Mr. Jeffcock cites Mr. West's extensive disclosure of correspondence between Messrs. West and Jeffcock as buttressing his
two motions: first, that he be granted formal intervenor status in order to directly respond to the allegations about his competence;
and second, that I declare Mr. West has expressly waived his solicitor-client privilege.
25 Mr. Jeffcock acknowledges that there are relatively few cases dealing with the test for intervention on appeal, particularly
in criminal matters. He concedes that intervention should only be granted in exceptional circumstances. However, as he put it
in his written submission at the hearing:

4

Mr. West has done more than just make allegations about Mr. Jeffcock's conduct. He has gone so far as to introduce into
evidence the otherwise privileged communications concerning the conduct of his defence. Mr. West's intention to waive
solicitor-client privilege could not be any more clear. He has not only waived the privilege; he has raised the substance of
those otherwise privileged conversations as the basis upon which he seeks a finding of ineffective counsel and overturning
of his conviction on appeal.
26 I recognize that the usual procedure to be followed in cases where an appellant seeks to introduce fresh evidence alleging
ineffective defence counsel is for the appellant's evidence to be filed by way of affidavit, and for the Crown to then file a
responding affidavit on behalf of counsel whose competence is impugned. See for example R. v. MacKenzie, 2007 NSCA 10
(N.S. C.A.)at para. 7. Where an appellant is self-represented, this Court can dispense with the requirement that the appellant
file an affidavit. See R. v. MacKenzie, supra and R. v. Godron, 2008 NSCA 109 (N.S. C.A.)at para. 12.
27

However, I think there are features of this case which favour Mr. Jeffcock being granting formal standing as an intervenor.

28
I will begin my assessment of these features by referring to the old Civil Procedure Rules (1972). There, former CPR
8.01(1)(a) provided for intervention by a person specifically claiming an interest in the subject-matter of the proceeding. Factors
to be considered on an intervention application under the old rule included whether intervention would unduly delay or prejudice
the adjudication of the parties' rights in the proceeding. The current Rules do not seem to set out quite so stringent a position.
29
In R. v. R. (K.A.) [1993 CarswellNS 11 (N.S. C.A.)], 1992 CanLII 4829, Mr. Justice Chipman, sitting as a judge of
this Court in Chambers, considered an application for intervention by the victim of a man accused and convicted of sexual
assault. The accused sought to produce the records relating to the victim held by a psychiatrist; the victim applied to be added
as intervenor with respect to the motion for production only. At paras. 23-24 Chipman, J.A. considered the factors both for and
against granting intervenor status to the applicant and determined that the case was one meriting the limited scope of intervention
sought by the applicant:
In this case, the applicant's interest in the appellant's motion is of a personal and unique character. It relates to her privacy
interests. No other person or organization has the same interest in the subject matter of the motion as does she. Fairness
and justice dictate that she be at least given the opportunity to be heard by the court before it decides that the contents
of her personal file become evidence.
The objection that to grant the motion would confront the accused with two prosecutors has little weight here. The applicant
does not join the Crown in an attack upon the appellant. She comes to defend what she perceives to be her right of privacy.
Depending on what unfolds at the hearing of the motion, her position could differ substantially from that of the Crown
- a point which counsel for the Crown readily conceded here. Thus, the intervention is useful and in the public interest
because it is the only opportunity the applicant could ever have to assert what she claims to be her right.
30
These and other factors were also canvassed by Cromwell, J.A., as he then was, in R. v. Regan (1999), 174 N.S.R. (2d)
1 (N.S. C.A. [In Chambers]).
31
It seems obvious to me that Mr. Jeffcock has a direct interest in these proceedings with respect to the ground of appeal
alleging incompetence. A finding of incompetence would have an impact on him personally, and might give rise to civil or
regulatory proceedings. Mr. Jeffcock's conduct and professional competence as a lawyer are under attack by Mr. West. In my
view he would be denied an effective way of answering those charges (which may ultimately have a significant bearing on the
outcome of the appeal) without being added as an intervenor.
32
At the hearing before me both Mr. Wood and Mr. Scott expressed their serious concerns that obliging Mr. Jeffcock to
respond to Mr. West's allegation through Crown counsel acting as his proxy, could require him to turn over the contents of his
entire file. Those materials could then possibly be used by the Crown for purposes unrelated to the preparation of an affidavit
responding to the appellant's application for leave to introduce fresh evidence. There may be elements of strategy from the first
case which ought not to ever be seen by the Crown.
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33 As the jurisprudence makes clear, the waiver of solicitor-client privilege may not trigger or oblige a complete disclosure of
all communications. This feature is especially important where, as here, a re-trial could be ordered if Mr. West were successful in
his appeal on the merits. To have enabled the Crown to pour over Mr. Jeffcock's file in its entirety, would seriously prejudice the
appellant in his (future) defence of those charges. My concern here is speculative but its consequences are sufficiently serious
as to support permitting Mr. Jeffcock to intervene.
34 There will be no delay occasioned by the addition of Mr. Jeffcock as an intervenor. This case is being case managed and
the fresh evidence application and the appeal on the merits are already scheduled for fixed dates in November.
35 As acknowledged by Mr. Scott for the Crown at the hearing, Mr. Jeffcock's participation may assist the Court in clarifying
or streamlining some of the issues. Mr. Jeffcock is represented by experienced counsel who assured me that they will comply
with any deadlines or directives imposed in completing these proceedings.
36 There can be no prejudice to Mr. West in permitting Mr. Jeffcock to intervene. The appellant has made serious allegations
about an officer of the court; fairness dictates that such allegations be answered by Mr. Jeffcock directly, particularly where
they form part of the basis for overturning the conviction under appeal.
37
Mr. Jeffcock's participation would not result in Mr. West facing two prosecutors. His submissions will be limited to his
interactions and communications with Mr. West. Since Mr. Jeffcock's competence and advice have been raised squarely in the
appeal on the fresh evidence application, it is necessary for this Court to have the opportunity for full examination of that advice
before deciding whether it in any way caused or contributed to Mr. West's conviction.
38 Having regard to these unique circumstances, and the factors considered in earlier decisions of this Court in such cases as
K.A.R., and Regan, I am satisfied that fairness, justice and the public interest justify Mr. Jeffcock being granted formal standing
as an Intervenor in these proceedings. I will grant an order accordingly. My order will entitle Mr. Jeffcock to intervene, and to
file a factum, and to present oral argument at the hearing of the fresh evidence application and appeal on the merits. Details
concerning the length of the written factum, and length of the oral argument are left to the panel assigned to hear the case.
(b) Declaration that Mr. West has waived solicitor-client privilege
39
Mr. Jeffcock has also sought my declaration that Mr. West has waived solicitor-client privilege. At the hearing I shared
with counsel and the appellant my very serious reservations about my jurisdiction to grant such a declaration. Counsel candidly
admitted they had not addressed that issue in their preparations for the hearing.
40 To assist the parties, and without having had the benefit of counsels' submissions, I will offer my preliminary thoughts on
the subject. In another case, after full argument, I might be persuaded otherwise; but my impression is that this whole question
of waiver of solicitor-client privilege falls to be determined by the panel hearing this case.
41 Any consideration of the powers of a judge of this Court sitting in Chambers begins with the judgment of Hallett, J.A. in
Future Inns Canada Inc. v. Nova Scotia (Labour Relations Board), [1996] N.S.J. No. 434 (N.S. C.A. [In Chambers]).
42 In that case, the respondents had asked Justice Hallett to issue an order that would require the appellants to comply with
the Board order as a condition precedent to an appeal. The following observations of Hallett, J.A. are instructive:
15 In my opinion a Judge of this Court sitting in Chambers has a limited jurisdiction. An appeal court, when hearing an
appeal, sits in panels of at least three. Insofar as the Nova Scotia Court of Appeal is concerned, this is provided for in Civil
Procedure Rule 62.24(3) which states:
(3) Three or more Judges, designated from time to time by the Chief Justice, shall sit on each appeal or other matter
heard by the Court.
.....
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22 It must be emphasized that, pursuant to Rule 62.31(1), a Judge sitting in Chambers may exercise any and all power and
authority necessary to deal with applications that are authorized to be made to him by Rule 62 or any other Rule or any
enactment. There is no express authority for a chambers judge to deny an appellant the right to have his appeal set down
for hearing on the ground that there is an outstanding order that the appellant has failed to comply with.
.....
24 In summary, Rule 62 does not expressly authorize a chambers judge to deal with any civil applications other than
those specifically delegated to a Chambers judge under Rule 62. The Rule is carefully drawn so as to distinguish what
applications may be heard by a judge sitting in Chambers in contrast to those that must be heard by the Court. There is
no other Rule that would allow an Appeal Court Chambers Judge to refuse to set down an appeal on the basis that there
is an outstanding order of a court that has not been complied with by an appellant. Neither the Trade Union Act nor any
other enactment of the Legislature authorizes a Chambers judge to refuse to set down an appeal on the grounds sought
by the respondents.
43
The view that the jurisdiction of a judge sitting in Chambers is limited was echoed by Cromwell JA (as he then was) in
B. (R.) v. Children's Aid Society of Halifax, 2002 NSCA 108 (N.S. C.A. [In Chambers]). In that case, Cromwell, J.A. wrote:
In general, all the powers of the Court of Appeal are exercised by a panel of at least three judges. The powers exercisable
by one judge of the Court in Chambers are limited to the matters assigned to a Chambers judge under Rule 62 or any other
Rule or enactment: see Rule 62.24 and Future Inns Canada lnc. v. Nova Scotia (Labour Relations Board), 1996 CanLII
5240 (NS C.A.), (1996), 154 N.S.R. (2d) 358; N.S.J. No. 434 (Q.L.)(N.S.C.A. Chambers).
[10] R.B. submits that a Chambers judge generally has authority to deal with procedural matters and the addition of a
party for the purposes of bringing an appeal is such a matter. Even accepting that this rather significant step is a procedural
matter, the power of a Chambers judge in this Court is not dependent on the distinction between matters of procedure and
matters of substance. The Chambers judge's authority, while mainly procedural in nature, depends on specific authority
found in the applicable Rules or enactments.
44
The principles in Future Inns, and R.B., were applied in the criminal context by Justice Oland in R. v. Gouchie, 2005
NSCA 143 (N.S. C.A. [In Chambers]), paras. 8-21.
45
My review of this Court's jurisprudence persuades me that the authority of a Chambers judge is limited to the specific
powers established by the Rules or some other enactment. Any residual authority rests in the Court itself, and not a single
member. This is confirmed in the current Civil Procedure Rules by the wording of Rule 90.48 which states:
90.48 - Powers of the Court of Appeal
(1) Without restricting the generality of the jurisdiction, powers and authority conferred on the Court of Appeal by
the Judicature Act or any other legislation the Court of Appeal may do all of the following:
(a) amend, set aside, or discharge a judgment appealed from;
(b) draw inferences of fact and give any judgment, allow any amendment, or make any order that might have
been made by the court appealed from or that the appeal may require;
(c) make such order as to costs of the trial, hearing, or appeal as the Court of Appeal considers is in the interest
of justice;
(d) direct a new trial by jury or otherwise, on terms the Court of Appeal considers is in the interest of justice,
and for that purpose order that the judgment appealed from be set aside;
(e) make any order or give any judgment that the Court of Appeal considers necessary.
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(2) The Court of Appeal may set aside all or part of a judgment appealed from, although only part is under appeal,
and it may grant an order in favour of a person who does not request the relief.
(3) On or after hearing an application for leave to appeal in which the Court of Appeal decides to grant leave and the
merits of the appeal have been fully argued, the Court of Appeal may decide the appeal without further argument.
(Underlining mine)
In my opinion the clear intent under old Rule 62 (and now Rule 90) is that absent specific authorization, the powers of the Court
of Appeal are to be exercised by a panel of the Court rather than a single judge in Chambers.
46 From my own research on the subject I am aware of appellate authority in British Columbia where a single judge of that
court granted a declaration that solicitor-client privilege had been waived.
47
In R. v. Read (1993), 86 C.C.C. (3d) 574 (B.C. C.A.), Taggart, J.A. of the British Columbia Court of Appeal granted a
declaration that the appellant had waived solicitor-client privilege. He gave no indication as to the source of his authority. The
declaration was given in response to a Crown motion for directions.
48
In R. v. Li [1993 CarswellBC 1110 (B.C. C.A.)], 1993 CanLII 1314 para. 26, the Court explicitly stated that the power
of a single judge to issue a declaration that solicitor-client privilege had been waived was based on s. 10(2)(a) of the Court
of Appeal Act.
49
A similar order was made in the civil context in McDonnell v. Langret Investments S.A. [1998 CarswellBC 677 (B.C.
C.A. [In Chambers])], 1998 CanLII 6486. In that case, the Chambers judge relied on s. 10(2)(a) of the BC Court of Appeal Act,
R.S.B.C. 1996, c. 77. Section 10(2)(a) of the BC Court of Appeal Act states:
In an appeal or other matter before the court, a justice may do one or more of the following:
(a) make an order incidental to the appeal or matter not involving a decision of the appeal on the merits;
50
There is no similar provision in the Nova Scotia Civil Procedure Rules. Neither, as I have shown, is there anything in
Rule 90 or 91 to suggest that a single judge of this Court has the power to declare that privilege has been waived. I have quickly
canvassed other Rules which may be relevant.
51
Rule 7 of the Civil Procedure Rules is concerned with judicial review and appeals. Under Rule 7.10(d) a single judge
can take measures to protect information over which privilege is claimed but, there is no similar power to declare waiver of
privilege. Furthermore, the powers relate specifically to judicial review. Rule 7.10 provides:
A judge hearing a motion for directions may give any directions that are necessary to organize the judicial review, including
a direction that does any of the following:
52 Part V of the Rules, which governs discovery and disclosure, also contains a provision which may be relevant. Of particular
importance is Rule 14.05 which states:
14.05 - Privilege
(1) Nothing in Part 5 requires a person to waive privilege or disclose privileged information.
(2) A provision in a Rule in Part 5 for disclosure of a relevant document, electronic information, or other thing means
disclosure of a relevant document, electronic information, or other thing that is not privileged.

8

(3) A provision in a Rule in Part 5 that requires an answer to a question calling for relevant evidence, or information
that reasonably could lead to relevant evidence, means relevant evidence that is not privileged, or information, not
itself privileged, that could lead to relevant evidence that is not privileged.
(4) A judge may determine a claim for privilege, except the information and confidences referred to in sections 37
to 39 of the Canada Evidence Act are determined under that Act.
(5) A judge who is required to determine a claim for privilege may direct a person to deliver the thing claimed to be
privileged to the judge in order that it may be dealt with under Rule 85.06, of Rule 85 - Access to Court Records.
(Underlining mine)
53
As noted above, the definition of "judge" includes a single judge of the Court of Appeal. As also mentioned above,
pursuant to Rule 91.02, the Rules as a whole apply to criminal appeals.
54
The difficulty with using the above provisions is that they appear to be context limited; one deals specifically with
proceedings on judicial review, the other with discovery and disclosure.
55
The provisions relating to proceedings on judicial review suffer a second flaw; they only specifically empower a judge
to protect information over which privilege is claimed. The issue here is the opposite; the intervenor wants a declaration that
privilege has been waived.
56 The provisions relating to discovery and disclosure are not so limited; they permit a single judge to determine a question
of privilege (except under ss. 37-39 of the Canada Evidence Act, R.S.C. 1985, c. C-5 which deal with; specified public interest,
international relations, national defence and national security and cabinet privilege, none of which is relevant here).
57

My overall impression is that Rule 14.05 is intended to address matters arising in trials, not appeals.

58
I am not aware of any instance where a Chambers judge of this Court has issued a declaration that solicitor client
privilege has been waived. In Children's Aid Society of Halifax v. V. (C.), 2005 NSCA 49 (N.S. C.A.), during that Chambers
hearing, Justice Fichaud asked a question of Legal Aid which could not be answered unless L.F. and C.V. waived solicitor
client privilege. They indicated before Justice Fichaud that they waived privilege. As is clear from reading the decision, Justice
Fichaud was not required to determine whether he had the jurisdiction to declare a waiver of solicitor client privilege and he
made no comments on the subject.
59 These then are my reasons for holding the preliminary view that the motions brought by both Mr. Jeffcock and the Crown
for a declaration that the appellant has waived solicitor-client privilege, should be decided by the panel.
60
Accordingly, I will assume, without deciding, that the question whether solicitor-client privilege has been waived ought
to be considered and determined by the panel assigned to hear this appeal and not by me as a single member of the Court.
61
Even if I were persuaded that I had the authority to decide the question, I would decline to exercise it in this case. It is
clear there will be competing affidavits. Matters of credibility will have to be addressed which will, in all likelihood, transect
some of the issues relating to the merits of the appeal. In such circumstances, I think the question of waiver is best left to the
panel assigned to hear the case in November. I might add that none of the parties appearing before me objected to my referring
this question to the panel, as is provided for in CPR 90.37(12)(d).
62
At the conclusion of the hearing I urged counsel to immediately communicate to the Chief Justice their request that a
panel be assigned as soon as possible. Once assigned, the panel itself can give whatever directions it thinks necessary to dispose
of the waiver issue, together with the taking and receiving of such evidence as it considers appropriate, relating to the fresh
evidence application and the appeal on the merits.
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The Crown's Motions
63
The Crown makes two requests. First, Mr. Scott seeks my directions with respect to certain procedural matters. Second,
he asks for my declaration that Mr. West has waived solicitor-client privilege in certain particulars.
a. Request for Directions
64 The Crown has requested directions regarding the length and format of the Respondent's factum. The Crown is concerned
that the volume of material submitted by the appellant will make adhering to the new 40 page limit difficult. Mr. West's factum
alone is 203 pages. As a result, the Crown asks:
1) for permission to exceed the 40 page limit;
2) for permission to provide a brief factual context at the beginning of each issue followed by an SOR for that issue; and
3) whether the response to the fresh evidence motion should be within the factum or submitted as a free standing submission
with necessary attachments?
65

The Criminal Code Part XXI does not prescribe any particular procedure to respond to these requests.

66
The Nova Scotia Civil Procedure Rules do contain provisions which in certain cases provide specific authorization and,
in others, may be read as providing authorization.
67 It must first be noted that there appears to be a fairly broad general power for a "judge" to permit a party to deviate from
the Rules. Rule 2.03 sets out the general judicial discretion. Of particular interest here is Rule 2.03(1)(c) which permits a judge
to excuse compliance with a Rule except as limited by Rule 2.03 (none of those limits apply in this case).
68
While the rules regarding the form of facta are expressed in mandatory terms (Rule 90.32 uses the word "must") those
terms apply to counsel, not the Court or a judge of the Court. This would not serve to limit the types of things contemplated
in Rule 2.03(3).
69

Judge is defined in Rule 94.10 as:
"judge", where the word is used in connection with the Court of Appeal, means a judge of the Court of Appeal and, where
it is used otherwise, means a judge of the court including a judge appointed to the Family Division;

70 As explained previously and as stated in Rule 91.02, the Rules as a whole apply to criminal appeals provided they are not
inconsistent with Rule 91. Nothing in Rule 91 is inconsistent with using the general discretion of a judge to permit a party to
depart from the prescribed form of a factum. This general Rule may serve as a basis for jurisdiction in the absence of anything
more specific.
71
The Rules specifically relating to proceedings in the Court of Appeal also contain indications that a single judge may
give the sort of directions sought by the Crown.
72
Yet another indication that a single judge of the Court of Appeal may issue such directions as these is the power of a
judge of this Court to issue directions on a motion. Rule 90.27 governs motions for directions by the Respondent. It states:
(1) A respondent in an appeal may make a motion to a judge of the Court of Appeal to set the time and date for the appeal
to be heard and for directions for the appeal, including as to the appeal book and factums to be filed by the parties.
(2) A notice of motion for a date and directions must be filed no less than three days before the day of the hearing.
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73 I see the Crown's requests for directions here as being incidental to the Rules relating to filings preparatory to an appeal.
There is nothing in this Rule which requires that it be read in a restrictive fashion.
74
I have already referred to Rule 91.21 which deals with the power of the Court and a single judge thereof in managing a
criminal appeal. Of particular relevance is Rule 91.21(8)(c) and Rule 91.21(9) which provide:
(8) An appeal management judge or a panel may make an order after a conference that does any of the following:
(c) gives effect to a ruling on an issue relating to the appeal book or a factum, or procedure for an upcoming hearing
submitted to the judge at the conference with the consent of the parties.
(9) An appeal management judge who determines relief must do so by order if a party seeks relief from compliance with
these Rules, and an order is required.
75
Having regard to such powers as these in superintending procedural matters as well as the general authority under Rule
2.03, I am satisfied that I have the jurisdiction to answer the Crown's motion for directions.
b. Declaration that Mr. West has Waived Solicitor-Client Privilege in Certain Particulars
76
However, my ruling does not include the Crown's companion motion asking me to declare that Mr. West has waived
his solicitor-client privilege in certain specific areas, more particularly identified in the Crown's letter to the Court dated May
26, 2009.
77 For the reasons already stated in declining to decide the question of waiver in Mr. Jeffcock's motion, so too is this matter
referred to the full panel for hearing and disposition pursuant to Rule 90.37(12)(d).
78

To summarize then, the Crown is hereby given leave to:
(i) if necessary, exceed the 40 page maximum limit in preparing its factum, provided its length excluding appendices, is
no greater than 70 pages;
(ii) provide a brief factual context at the beginning of each point in issue, followed by the standard of review for that
particular point in issue;
(iii) file its response to the appellant's fresh evidence motion, with necessary attachments, as a separate submission, which
will not exceed 20 pages exclusive of appendices.

Conclusion
79

Orders will issue:
(1) granting Malcolm S. Jeffcock, Q.C. standing as an Intervenor in these proceedings, with the right to file a factum and
present oral argument at the fresh evidence application and hearing on the merits;
(2) granting the specific directions sought by the Crown as particularized in para. [78]; and
(3) referring the question concerning waiver of solicitor-client privilege to the panel ultimately assigned to hear the appeal.

80

Counsel are asked to correspond with Chief Justice MacDonald in the manner suggested in para. [62].

81
Should there remain other matters suited to the ongoing case management of this file, I am available to the parties upon
request.
Order accordingly.
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J. Strekaf J.:
1
This is an application by Christopher McAviney for intervenor status in a summary conviction appeal brought by his
former client, B. P.
2
Mr. P. was charged with carrying, using or threatening to use a weapon in committing an assault upon M. L. on April 15,
2008, contrary to section 267(a) of the Criminal Code. Mr. McAviney was Mr. P.'s trial counsel. On February 11, 2009, Mr.
P. entered a guilty plea to possession of a weapon for a dangerous purpose, contrary to section 88(1) of the Criminal Code.
The original charge was withdrawn and the plea was accepted by the Provincial Court Judge, who sentenced Mr. P. to a nine
month term of probation.
3 On March 10, 2009, Mr. P. filed a Notice of Appeal in which the primary ground advanced is that the guilty plea entered by
Mr. McAviney on behalf of the Appellant is invalid and that a miscarriage of justice resulted from Mr. McAviney's ineffective
representation. Mr. P. agreed to waive solicitor-client privilege with respect to Mr. McAviney.
4
Mr. McAviney seeks intervenor status in the appeal, with leave for his counsel to ask him some supplemental questions
after his evidence would be led by the Crown, to cross-examine Mr. P. after Crown counsel with respect to his interactions with
Mr. McAviney, and to make submissions on matters pertaining to Mr. McAviney's representation of Mr. P. in the case.
5 The granting of intervenor status is a matter for the exercise of the Court's discretion. The test generally applied in Alberta,
which does not have rules specifically addressing the granting of intervenor status, is whether the party seeking to intervene
will be directly affected by the ultimate decision of the case and/or whether its presence is necessary for the Court to properly
decide the matter, having regard to considerations of expeditiousness and fairness: R. v. Trang, 2002 ABQB 185, 4 Alta. L.R.
(4th) 161 (Alta. Q.B.), at paragraphs 9 - 10.
6 Our Court of Appeal has recognized that intervention is unusual in criminal proceeding as stated in R. v. N. (L.C.) (1996),
108 C.C.C. (3d) 126 (Alta. C.A.) per Irving J.A. at page 131:
Any granting of intervenor status is discretionary, and ought to be exercised sparingly. Interventions have been permitted
in criminal proceedings although normally such interventions are intended to offer a broader perspective beyond the merits
of a particular prosecution. Canadian criminal proceedings, procedurally and in their purpose, must remain a simple lis
between the accused person and the accusing Crown. We were shown no case where an intervention was permitted when
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its stated purpose was to argue the merits of the appeal itself. Where intervention is sought on a point of law, that should
be defined with particularity, rather than in vague and elusive terms.
7

Similarly, in R. v. A. (J.L.M.), 2009 ABCA 324, 464 A.R. 310 (Alta. C.A.), Watson, J.A. held at paragraph 2:
Intervention by a third party in a criminal case is generally shunned by the courts for a variety of policy and prudential
reasons. Without discussing all those reasons, it can be said that all necessary voices with proper standing will necessarily
be heard through the traditional binary process. There is a risk that the hearing of other voices can distort an appeal. That
risk of distortion is of acute concern where the intervention might be directly or indirectly adverse to the defendant in the
case. Where the defendant already faces the voice of the state, the courts must necessarily be concerned about introduction
of any other voice that could hurt the defendant.

8
While Mr. McAviney acknowledges that intervention in a criminal case is unusual, he requests that the Court exercise
its discretion to allow it in this case. He claims to have a direct interest in the outcome of the case as the appeal is based upon
his alleged incompetence, inadvertence or unethical practices. He argues that the real lis or issue in the case is between Mr.
McAviney and Mr. P. because it is that relationship that will be the central element of the appeal. It is also argued that Mr.
McAviney's position as an officer of the court distinguishes him from other witnesses. Mr. McAviney takes no position on the
merits of the appeal itself.
9 The Crown and Mr. P. oppose the application. The Crown disputes the suggestion that Mr. McAviney has a direct interest in
the appeal and takes the position that he is simply a witness and that Mr. P. is the only one with a direct interest in the outcome
of the appeal. The Crown takes issue with the characterization that the lis in this case is, or should be viewed as being, between
anyone other than the Crown and the accused, who is the only person subject to state action in this proceeding. While the Crown
acknowledges that Mr. McAviney's professional reputation may be called into question, it is submitted that if the potential
effect on a witness's reputation was considered a sufficient reason to grant intervenor status that would open the floodgates,
for example, police officers accused of using excessive force or sexual assault victims may also feel their reputation has been
called into question in a criminal proceeding. The Crown's position is that Mr. McAviney's conduct in the case was appropriate
and that his interests are being protected. The Crown rejected Mr. McAviney's submission that being a lawyer or an officer of
the court should give him any special status, as compared to any other witness, when seeking intervenor status.
10
Mr. P. opposes the application on the grounds that the appeal is not about Mr. McAviney, but rather about his right to a
fair trial, and that granting Mr. McAviney intervenor status could shift the focus of the appeal. He also opposes being subjected
to being cross-examined twice.
11 The Crown referred the Court to two decisions in which intervenor status was granted to a party's previous legal counsel,
both of which they argue are not binding and are distinguishable. The first case involved circumstances that are analogous
to those before the Court on this application. In R. v. West, 2009 NSCA 63, 279 N.S.R. (2d) 241 (N.S. C.A. [In Chambers]),
one of the grounds advanced by the accused on an appeal of his convictions and sentences for several Criminal Code offences
was legal incompetence and ineffective representation by the accused's previous counsel. In permitting counsel to intervene,
Saunders J. stated at paragraph 31:
It seems obvious to me that Mr. Jeffcock has a direct interest in these proceedings with respect to the ground of appeal
alleging incompetence. A finding of incompetence would have an impact on him personally, and might give rise to civil
or regulatory proceedings. Mr. Jeffcock's conduct and professional competence as a lawyer are under attack by Mr. West.
In my view he would be denied an effective way of answering those charges (which may ultimately have a significant
bearing on the outcome of the appeal) without being added as an intervenor.
12

He went on to state at paragraphs 34 - 38:
34 There will be no delay occasioned by the addition of Mr. Jeffcock as an intervenor. This case is being case managed
and the fresh evidence application and the appeal on the merits are already scheduled for fixed dates in November.
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35 As acknowledged by Mr. Scott for the Crown at the hearing, Mr. Jeffcock's participation may assist the Court in
clarifying or streamlining some of the issues. Mr. Jeffcock is represented by experienced counsel who assured me that they
will comply with any deadlines or directives imposed in completing these proceedings.
36 There can be no prejudice to Mr. West in permitting Mr. Jeffcock to intervene. The appellant has made serious allegations
about an officer of the court; fairness dictates that such allegations be answered by Mr. Jeffcock directly, particularly where
they form part of the basis for overturning the conviction under appeal.
37 Mr. Jeffcock's participation would not result in Mr. West facing two prosecutors. His submissions will be limited to his
interactions and communications with Mr. West. Since Mr. Jeffcock's competence and advice have been raised squarely
in the appeal on the fresh evidence application, it is necessary for this Court to have the opportunity for full examination
of that advice before deciding whether it in any way caused or contributed to Mr. West's conviction.
38 Having regard to these unique circumstances, and the factors considered in earlier decisions of this Court in such cases
as K.A.R., and Regan, I am satisfied that fairness, justice and the public interest justify Mr. Jeffcock being granted formal
standing as an Intervenor in these proceedings. I will grant an order accordingly.
13 In Butty v. Butty, 2009 ONCA 852 (Ont. C.A.), where the trial judge had made highly critical comments about one of the
lawyers in a matrimonial trial, the lawyer in question was identified in the case report on appeal as an intervenor represented
by counsel, without any discussion of the lawyer applying for intervenor status or the basis on which that was granted.
14
Neither of these cases are binding upon me. The circumstances in Butty, which was a civil case, are distinguishable and
there is no indication in the decision whether there was any opposition to previous legal counsel being given intervenor status.
I am not persuaded that the reasoning adopted in West should be applied in this case.
15 As with any professional when his or her conduct is called into question, it is not surprising that Mr. McAviney takes issue
with some of the allegations in relation to him advanced in Mr. P.'s appeal. However, as our Court of Appeal recognized in the
passages referred to above, the lis in any criminal proceeding is between the accused person and the Crown only. Permitting
other participants to have a role beyond that of a witness can distort that process, which is of particular concern where, as in
this case, the intervention sought may be adverse to the interests of the accused. I am not persuaded that Mr. McAviney should
be afforded any special status because it is his conduct as an officer of the Court that is at issue. Courts must exercise caution
and restraint whenever any special status or privileges are sought to be afforded to participants in the legal process beyond that
available to members of the public in general. I see no reason to do so in the circumstances of this case.
16

Mr. McAviney's application for intervenor status is dismissed.
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Docket: Vancouver S002138
Counsel: Ronald Josephson for Plaintiffs
Gordon D. Phillips for Defendants other than Ngai
Irwin G. Nathanson, Q.C. for Solicitor
Groberman J.:
1
In reasons for judgment delivered on May 4 (2005 BCSC 671 (B.C. S.C.)), I commented on the issue of an alleged
deficiency in a trust fund as follows:
[48] The final issue concerns whether or not an order should be made requiring Mr. Piché to inject capital into the successor
companies to make up a shortfall in funds held in trust. As I understand it, representations made by a solicitor at one stage
may have been calculated to lead the plaintiffs to believe that he held money in trust for the purpose of protecting their
interests. Subsequently, without notice, a portion of that money was withdrawn. At this stage in the proceedings, it is not
clear that there will be any shortfall, nor any certainty that Mr. Piché is the person (if, indeed, there is a person) who should
make up any shortfall.
[49] The issue of the shortfall is of some concern, as there is at least a strong hint of sharp practice on the part of a solicitor
who seems to have represented the trust funds as security for the plaintiffs.
[50] Given the nature of the problem, and the fact that I do not have sufficient evidence before me to determine whether
there is a shortfall and who might be responsible for it, I am not going to rule on the issue at this time. The parties have
liberty to apply with respect to this issue if it cannot be resolved without a court order.
The solicitor who is referred to in those paragraphs considers that they cast aspersions on his character and actions, and seeks
to have paragraph 49 excised from my judgment. He has filed evidence in support of the application, which evidence provides
details of the trust fund transactions and communications between the parties.
2 The issues on this application are whether the solicitor has standing to seek this remedy, and, if he does, whether is should
be granted.
Is the Relief Sought by the Solicitor Available?

1

3 The issue raised by the applicant is not a trivial one. Where the court makes a finding of fact that involves the conduct of a
non-party, there is a serious risk that it may harm that person's reputation without that person having any opportunity to tender
evidence or present argument. The Canadian Judicial Council's Commentaries on Judicial Conduct (Cowansville, Québec: Les
Éditions Yvon Blais, 1991) refers to this problem, and urges restraint upon judges who may be tempted to make such findings
(at p. 83):
Before issuing criticisms of a person not before the court, the judge should pause to consider that to criticize anyone in this
fashion is to condemn a person unheard.... The momentary pause before speech, which is so often the course of wisdom,
would reveal the unfairness of the criticism.
A similar call for restraint can be found in Simon Shetreet's Judges on Trial — A Study of the Appointment and Accountability
of the English Judiciary (Oxford: North-Holland Publishing, 1976) at 294-95.
4
The solicitor who is mentioned is not a party to these proceedings. He acknowledges that the proceedings do not bind
him in any way. Nonetheless, he says that the judgment that has been rendered may affect his reputation, and he says that he
should therefore have a right to be heard.
5
A similar situation arose before this court during the hearing of United Services Funds (Trustees of) v. Lazzell (reasons
for judgment on the merits reported at (1988), 28 B.C.L.R. (2d) 26 (B.C. S.C.)). In the course of the hearing, the presiding
judge made comments about Mr. Brown — a non-party — that he construed as casting aspersions on his character. He applied
to the judge to have her withdraw her remarks. She held that he did not have standing to bring an application, as he was not
a party to the proceedings. In order to gain standing, he then filed a petition, seeking the same relief, and appeared before the
trial judge. In brief reasons in Brown, Re, [1988] B.C.J. No. 550 (B.C. S.C.), this court found the originating application to be
without precedent, and declined to entertain it.
6
I am aware that since the decision in Brown, Re, there have been a number of cases that have considered the rights of a
person whose conduct might be the subject of adverse comment in the course of a public inquiry. It is now generally accepted
that those who may be the subject of adverse findings of fact in a public inquiry should be given some opportunity to present
evidence and argument, notwithstanding that the results of the inquiry will not affect the individual's legal rights, and will not
be binding on him or her in further litigation — see, for example Canada (Attorney General) v. Canada (Commissioner of the
Inquiry on the Blood System), [1997] 3 S.C.R. 440 (S.C.C.).
7 Court proceedings, however, are significantly different from royal commissions. Civil trials are not general public inquiries
designed to uncover facts, but rather focussed investigations designed to resolve private disputes. It is appropriate that the
process in a civil trial be controlled by the parties. Their rights to present the evidence and arguments as they see fit ought not
to be interfered with lightly. This is particularly so in light of the trend toward longer and costlier litigation; the court should be
wary of any developments that have the potential to make litigation more complex and costlier.
8 It is not always possible for the court to avoid findings that might affect the reputations of non-parties. In some circumstances,
it may be appropriate to afford non-parties limited status to make argument and even to present evidence as interveners. Even
this degree of participation by non-parties may prove problematic, however. For the most part, the reputations of non-parties
must be protected by judicial restraint rather than by affording them rights to control the process.
9
The considerations that led this court to deny a non-party the right to challenge proceedings in Brown, Re continue to be
the over-riding concerns on applications such as the present one. I find, therefore, that the solicitor does not have standing to
apply to have the reasons for judgment amended.
Has a Case for Amendment Been Made Out
10 Even if I had been of the view that the solicitor had standing in this matter, I would not have granted the remedy he seeks.
The issue of the trust fund deficiency in this case necessarily raises questions as to the propriety of the solicitor's conduct. I
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declined to decide the issue in my reasons of May 4, because it was not clear that a decision was necessary. I did not wish to
make findings of fact regarding the solicitor's conduct unless it was essential to a resolution of the dispute before me.
11 While my reasons for judgment might have been clearer, they did not make any findings against the solicitor. My statement
that there was "a strong hint of sharp practice on the part of a solicitor who seems to have represented the trust funds as security
for the plaintiffs" was not intended as a finding of fact, but rather as a summary of the allegations that were made.
12 The issue of a deficiency in trust funds may yet have to be determined by the court. If that becomes necessary, the parties
should insure that the solicitor has notice of the application, so that he may apply for intervener status if he thinks fit.
13

The solicitor's application is dismissed. The parties agree that each will bear his or its own costs for this application.
Application dismissed.
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J.P. and as Litigation Guardian for BT.G., K.G., BN.G. and P.G.,
Respondents (Plaintiffs) and The Director of Child, Family and Community
Services and Her Majesty the Queen in Right of the Province of British
Columbia, Appellants (Defendants) and B.G., Respondent (Third Party)
Bennett J.A., In Chambers
Heard: October 14, 2015
Judgment: November 23, 2015 *
Docket: Vancouver CA43000
Counsel: K. Horsman, Q.C., for Appellant
J. Hittrich, for Respondent
M.L. Camley, for Respondent, Third Party
L. Martz, for Applicant
Bennett J.A., In Chambers:
1 On July 14, 2015, Mr. Justice Walker issued reasons for judgment in favour of J.P. et al., after a trial that lasted approximately
140 days: indexed at [Koch v. Koch] 2015 BCSC 1215 (B.C. S.C.) (the "RFJ"). The claimant, J.P. sued, on behalf of herself
and her children, the Director of Child, Family and Community Services and the Province of British Columbia. She alleged
negligence, breach of fiduciary duty and misfeasance in public office arising from the apprehension of her children by the
Director and permitting the father of the children, B.G., to have care of the children.
2

The Province of British Columbia has appealed the decision.

3

The trial judge severed the liability and damage claims.

4
The trial judge found that various claims of negligence had been proved by the claimants. While most of the individual
negligence claims either admitted by the Province or found by the judge to have nominal damages to prove causation, the trial
judge found that there were four claims where the plaintiff had not proved causation. He went on however, to find that the
Province had agreed that the causation issue could be proven during the damage portion of the claim. The Province and the
other parties have since agreed to a consent order whereby the Province will waive proof of causation in relation to these four
discrete claims, which will enable the appeal on liability to proceed.
5
The trial judge also found that the claimant had proved her claim of misfeasance of public office against Mr. Strickland,
a social worker employed by the Ministry of Children and Family Development. The pleadings do not specifically plead
misfeasance of office until the further amended notice of civil claim was filed on July 10, 2015, four days before the judgment
was issued. It was prepared December 2014, long after the trial had commenced on April 8, 2013 (ending July 3 2015). The
pleading, as amended, reads as follows:
RELIEF SOUGHT

1

1 Declaration that the Director acted in bad faith against the Plaintiff and in breach of her statutory duties and that the
Director acted with a level of intent which amounts to misfeasance in a public office.
6
There is no specific claim or pleading for misfeasance of office against Mr. Strickland, or anyone else other than the
Director. Mr. Strickland did not have counsel represent him at trial.
7
The trial judge concluded that Mr. Strickland had committed "Category B" misfeasance of public office, as defined in
Odhavji Estate v. Woodhouse, 2003 SCC 69 (S.C.C.). He concluded that Category B arises where the public officer (here Mr.
Strickland), "acts with knowledge both that she or he has no power to do the act complained of and that the act is likely to
injure the plaintiff". (RFJ at paras. 566, 586-587). The trial judge made the following findings with regard to Mr. Strickland's
credibility at para. 580:
[580] Overall, I found that Mr. Strickland's evidence had an aura of being contrived, especially as he professed to have
little or no memory about certain events adverse to his interests and then when shown a document, had a sudden recall
with an ability to provide details. I found some key parts of his evidence in chief to have been led and at times internally
inconsistent with other evidence he gave and with objective evidence. I also found that Mr. Strickland was not forthright
and honest in his evidence about key events, such as his call to Sergeant Pollard, his dealings with J.P. and other social
workers that led up to and immediately followed the Apprehension, a purported s. 17 application, and his approach to the
Form "A". There were numerous instances in which I found him to be deliberately evasive.
8

And his conduct at para. 583:
[583] I have made the following findings with respect to Mr. Strickland:
(a) He formed a closed-minded attitude towards J.P. at a very early stage in his involvement with the family, even
before he met with her in person on December 4. His views came to include that J.P. suffered from mental health
problems and that she had coached her children to fabricate sexual abuse allegations against their father. There was
no reasonable basis for these views.
(b) As a result, he approached the Director's obligation to carry out an assessment and investigation into the possible
sexual abuse of P.G. and thereafter about the older children (after he received the report of their disclosures in midDecember) with a closed mind.
(c) Mr. Strickland led J.P. to believe that the letter to B.G. dated November 23, 2009 was prepared and sent in
error, would be retracted, and that an investigation into her report of sexual abuse of P.G. would be carried out. No
proper assessment of the report of sexual abuse of P.G., or reports concerning any of the children for that matter, was
carried out. Nor was any investigation. Instead, Mr. Strickland authorized an investigation into J.P.'s mental health
to determine if she posed any protection concerns to the children. He also continued to support B.G.'s access to the
children in the family law action despite reports of sexual abuse.
(d) Acting intentionally, unreasonably, and inconsistently with the assurances he had made to J.P. on December 4,
Mr. Strickland conveyed information to Sergeant Pollard on December 7 to paint an inaccurate and unsavoury picture
of J.P.'s mental health, her motives, and the veracity of the information she reported about possible sexual abuse of
one of her children. In doing so, Mr. Strickland communicated information that he either knew was inaccurate or
unsupported (or both) or was wilfully blind to its truth and accuracy. He made his comments to Sergeant Pollard
acting out of ill will towards J.P. and with a closed mind.
(e) On December 20, he misled Ms. Robinson and Ms. Caffrey to believe that Detective Rowley was of the opinion
that J.P. might kill herself or the children. This misinformation "tipped the balance" and led Ms. Robinson to authorize
the Apprehension.
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(f) Once the decision to apprehend was made, Mr. Strickland acted to create the impression that he had considered a
s. 17 application for J.P. to produce the children as a less disruptive alternative to apprehension.
(g) Mr. Strickland reviewed and approved the Form "A" report before it was delivered to Provincial Court knowing
that it contained material errors which left a manifestly inaccurate impression of the circumstances in which the
Director apprehended the children. At no time did he take any steps to correct the errors.
9

As is apparent, the findings vis-à-vis Mr. Strickland are severe.

10
Mr. Strickland applies to be added to the appeal as a respondent, but with the status as an appellant in order to address
the findings made against him with respect to the tort of misfeasance in public office, which he claims were made without
any notice to him.
11

This Court has the power to add a respondent to an appeal:
Rule 2
...
(2) If a justice considers that a person who was not named as a respondent in a notice of application for leave to appeal, a
notice of appeal or a notice of cross appeal could be affected by the order requested, the justice may order that
(a) the person be added as a respondent to the proceeding,
(b) the notice of application for leave to appeal, the notice of appeal or the notice of cross appeal be amended by
adding the person as a respondent, and
(c) the notice of application for leave to appeal, the notice of appeal or the notice of cross appeal be served on that
respondent.

12

Additional powers appear in the Court of Appeal Act, ss. 9(3) and 10(2):
9 (3) The court may exercise any original jurisdiction that may be necessary or incidental to the hearing and determination
of an appeal.
...
10 (2) In an appeal or other matter before the court, a justice may do one or more of the following:
(a) make an order incidental to the appeal or matter not involving a decision of the appeal on the merits;
(b) make an interim order to prevent prejudice to any person;
...
(f) when making an order, impose terms and conditions and give any directions as the justice thinks just.

13
Mr. Strickland submits that a pleading of the tort of misfeasance in public office requires a pleading of the particulars
which includes the identity of the public official said to have acted in bad faith. He submits that if he had had such notice in the
pleadings, he would have been able to apply to be added as a party at trial, and be represented by counsel.
14
Mr. Strickland has filed Internet posts that have implied threats to his family and to him linked directly to the decision
in this case, to demonstrate in part how he has been affected by the decision.

3

15
J.P. submits that Mr. Strickland should not be added as a party to the proceedings. She says that he was adequately
represented by counsel for the Province. She submits that his position is completely aligned with that of the Province and the
counsel for the Province would adequately represent his interests on the appeal. Additionally, she submits that Mr. Strickland
will suffer no liability personally, and has no financial interests in the appeal.
16

The Province takes no position on the application.

17

It is unknown if Mr. Strickland will lose his employment with the Ministry.

18 An order has not yet been entered. A draft order has been prepared by the Province, and has been provided to me. Counsel
for J.P. does not dispute the contents of the order, but says there is more that needs to be added. The only term of the draft order
that is engaged in this application, and which is not in dispute, is:
1. The defendant Her Majesty the Queen in the right of the Province of British Columbia (the "Province") is liable to each
of the plaintiffs for the misfeasance in public office of William Strickland.
19

This term of the order is one of the issues raised in the Province's appeal.

20
It is conceded that Mr. Strickland will not be personally financially liable for any damages as a result of this order. At
stake is his personal reputation, and possibly the safety of he and his family.
Applicable Law
21
Mr. Strickland can join the litigation as a respondent (R. 2(2)), or as an intervenor (R. 36) Mr. Strickland does not wish
to be added as an intervenor, and I do not intend to address this question.
22 Mr. Strickland wishes to be an appellant because he wishes to challenge the findings made against him personally. If the
Province had not appealed the decision, would this Court permit Mr. Strickland to file a notice of appeal in his own right? In
my view, that is the test that Mr. Strickland needs to meet if he is to be permitted to be an "appellant".
23
A Court of Appeal has the ability to permit a non-party to appeal a decision. This issue was canvassed thoroughly in
Assn. of Parents for Fairness in Education, Grand Falls District 50 Branch v. Société des Acadiens du Nouveau-Brunswick Inc.,
[1986] 1 S.C.R. 549 (S.C.C.), a decision upholding the New Brunswick Court of Appeal. The Court of Appeal had permitted
the Association of Parents, non-parties to the lower court action, to file an appeal. The Court invoked its inherent jurisdiction
found in s. 8(2) of the Judicature Act R.S.N.B. 1973 c. J-2 as amended. This section is similarly worded to this Court's s. 9(3).
It is clear that this is an inherent jurisdiction that may be exercised by a division of the Court, not a justice (para. 86). See also
Proposed Appellants v. Griffiths, 2005 NSCA 85 (N.S. C.A.) at para. 1.
24
Mr. Strickland did not apply pursuant to s. 9 of the Court of Appeal Act, as the jurisdiction to add parties under that
provision lies with a division of the Court, not a justice. In saying this, I am not overlooking the decision of Seaton J.A. in
Feldhaus v. British Columbia (Registrar of Companies) (1992), 13 B.C.A.C. 103 (B.C. C.A.), where Seaton J.A., sitting as a
single justice, permitted the Simon Fraser Student Society to be added as an appellant from a decision of a tribunal striking
down its bylaws, relying on the inherent powers of the Court. This Court allowed the appeal and granted the Student Society
costs: Feldhaus v. British Columbia (Registrar of Companies) (1994), 114 D.L.R. (4th) 334 (B.C. C.A.). This Court did not
discuss whether there was jurisdiction for a justice to make the order, but observed that the order had been made.
25
On the other hand, more recently, Saunders J.A. in South Pacific Import Inc. v. Ho, 2009 BCCA 9 (B.C. C.A. [In
Chambers]), opined that the inherent powers of the Court may not be exercised by a single justice, including the powers in s.
9 of the Act (para. 13).

4

26
It seems to me that what Mr. Strickland really wants is an opportunity to make submissions in relation to the findings in
relation to misfeasance in public office. In my view, he may be permitted to make these submissions as a party to the appeal.
He does not have to be "an appellant".
27 Mr. Strickland can be added by a justice of the court as a respondent to the appeal under R. 2(2). This rule was considered
by Garson J.A. in Adams Lake Indian Band v. British Columbia (Lieutenant Governor in Council), 2011 BCCA 339 (B.C. C.A.
[In Chambers]). Sun Peaks Resort sought to be added as a party under R. 2(2), although its position was more or less aligned
with the appellant, the Lieutenant Governor in Council.
28
Garson J.A. canvassed the different approaches to adding a party. She discussed the low threshold found in British
Columbia Ferry Corp. v. T & N plc (1994), 2 B.C.L.R. (3d) 26 (B.C. C.A. [In Chambers]) at paras. 10-13 and the more "direct
effect" on the applicant approach found in Canada (Attorney General) v. Aluminum Co. of Canada (1987), 10 B.C.L.R. (2d)
371 (B.C. C.A.), at 379, which stands for the proposition that a party cannot be added unless the question to be adjudicated
between the existing parties cannot be adjudicated unless the new party is added.
29
Each approach may apply depending on the nature of the appeal and the issues that the applicant wishes to raise. The
within case is somewhat similar to Butty v. Butty (2009), 98 O.R. (3d) 713 (Ont. C.A. [In Chambers]), where under the Ontario
equivalent to R. 2(2), LaForme J.A. permitted former trial counsel to be added as a party to address the findings of the trial
court that he had deliberately misled the court, suppressed information and otherwise conducted himself unprofessionally.
30 In this case, the order of the trial judge specifically finds wrongdoing by Mr. Strickland. It is clear his interests are engaged,
and he is affected by the order. While the Province has appealed this order, it is not clear that the Province will represent Mr.
Strickland's interests to the extent he will.
31
His arguments will be primarily aligned with those of the Province, and his participation will not unduly lengthen the
proceedings. He will not be permitted to raise new issues on appeal, unless permitted by the Court.
32
In my view, Mr. Strickland has met the test under R. 2(2) to be added as a party. He will be permitted to file a factum,
the length to be determined, that addresses the issues he wishes to raise in relation to the finding of misfeasance in public office
by the trial judge. The style of cause will be amended accordingly.
33 The application to be added as an appellant is dismissed. The application to be added as a respondent pursuant to R. 2(2)
is granted, with leave to challenge the findings made against him regarding misfeasance of office.
Applicant granted in part.
Footnotes
*

Corrigenda issued by the court on November 27 and December 9, 2015 have been incorporated herein.
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The Regional Municipality of Peel, Applicant and
Greater Toronto Airports Authority, Respondent
Pitt J.
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Judgment: June 2, 1999
Docket: 98-CV-152092
Counsel: James Lewis, for Moving Party, Louis Parsons.
Thomas R. Lederer and Chris Barnett, for Applicant Region.
Frederick L. Myers, for Respondent.
Pitt J.:
1
This is an application for leave to intervene in the proceeding as an added party by Louis Parsons (hereinafter referred to
as Parsons) pursuant to rule 13.01 of the Rules of Practice on the ground that:
(1) Parsons has an interest in the subject matter of the proceedings;
(2) that there exists between Parsons and one of the parties to the proceedings a question of fact in common with the
questions in issue in the proceedings;
(3) that Parsons may be adversely affected by a judgment in the proceedings; and
(4) that there exists between Parsons and one of the parties to the proceedings a question of fact in common with the
questions in issue in the proceedings.
2

The underlying application is for a declaration that:
(a) the respondent, in refusing to confirm the nomination of Louis Parsons by the applicant to serve on the respondent
Board of Directors violated the Public Accountability Principles for Canadian Airport Authorities, certain articles of
its Operating By-laws, the nominating procedure for its Directors and certain sections of a ground lease between it
and Her Majesty the Queen in right of Canada;
(b) in naming Anne Edgar to its Board of Directs, the respondent violated the aforesaid principles, by-laws,
Nominating Procedure and sections of the aforesaid ground lease.

3 It is not disputed that the basis for the respondent's refusal to confirm the nomination of Louis Parsons is that its Corporate
Governance and Compensation Committee had determined that he did have a conflict of interest in acting as a member of the
Board of Directors, as they were of the view that he would not make all decisions in its best interests. This view was based on
reports by its Chairman of the Board and the Chairman of its Corporate Governance and Compensation Committee that when
asked at an interview, Parsons refused to state that as a Director he would be prepared to act in all cases in the respondent's best
interests. Parsons has denied in writing that he was asked that question or questions and gave the answer or answers.
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4
The respondent has moved in a pending interim proceeding for an order that the underlying application proceed by way
of a trial of the issues since significant issues of credibility are at issue. While the applicant in the underlying application is
prepared to rely on grounds other than the Parsons conflict and credibility issue in support of its position it does not wish to be
so limited; but these issues are the critical component of the respondent's case.
5

Rule 13.01 provides:
(1) A person who is not a party to a proceeding may move for leave to intervene as an added party if the person claims,
(a) an interest in the subject matter of the proceeding;
(b) that the person may be adversely affected by a judgment in the proceeding; or
(c) that there exists between the person and one or more of the parties to the proceeding a question of law or fact in
common with one or more of the questions in issue in the proceeding.
(2) On the motion, the court shall consider whether the intervention will unduly delay or prejudice the determination of
the rights of the parties to the proceeding and the court may add the person as a party to the proceeding and may make
such order as is just.

Position of Parsons
6
Parsons contends that he will be able to make a useful contribution to the resolution of the issues before the court as his
perspective of what took place at the interview is the issue that gives rise to the controversy.
7 He cites in support of his position Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada (1990), 74 O.R.
(2d) 164 (Ont. C.A.), at 167 where it was held that:
In determining whether an application for intervenor should be granted the matters to be considered were the nature of the
case, the issues which arise and the likelihood of the applicant being able to make a useful contribution to the resolution
of the appeal without causing injustice to the immediate parties.
In addition Parsons argues that it is a matter of Natural Justice that someone who is attacked should be given an opportunity to
defend himself or herself and not have to rely on someone else to defend them.
Position of the Respondent
8
Rule 13 is discretionary and has been narrowly construed so as not to render proceedings "unduly ponderous, onerous
and unwieldy by the admission of parties whose interests are illusory, insubstantial or excessively difficult to identify". Adler
v. Ontario (1992), 8 O.R. (3d) 200 (Ont. Gen. Div.) at 205. In the instant case the involvement of the Parsons will render the
proceedings ponderous, onerous and unwieldy.
9 Reliance is also placed on the following passage from Holmestead and Walson, Ontario Civil Procedure vol. 2 (Carswell:
Toronto 1993) at 13§3:
...where intervention is opposed, the court is cautious and generally reluctant to disturb the choices made by the original
parties, and this is especially so where the non-party's case for intervention is chiefly self-centred and commercial. When
one of the original parties opposes intervention, the court must balance the procedural and tactical rights of that party
under the norms of an adversarial system with a matrix of discretionary factors that include the nature and extent of the
effect of any decision on the non-party under the norms of an adversarial system with a matrix of discretionary factors that
include the nature and extent of the effect of any decision on the non-party. The court must also weigh the advantages and
disadvantages of allowing the non-party to participate fully or in part in litigation to which it was not invited.
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10
Parsons has nothing to offer more than the repetition of evidence and arguments of a slightly different emphasis on
arguments raised by the parties; which evidence would not enhance the ability of the court to determine the legal issues before it.
(1) Ontario (Attorney General) v. Dieleman (1993), 16 O.R. (3d) 32 (Ont. Gen. Div.)
(2) Stadium Corp. of Ontario v. Toronto (City) (1992), 10 O.R. (3d) 203 (Ont. Div. Ct.)
overturned on Appeal on a different issue at (1993), 12 O.R. (3d) 646 (Ont. C.A.)
(3) Gould Outdoor Advertising v. London (City) (1997), 32 O.R. (3d) 355 (Ont. Gen. Div.)
11 Parsons' affidavit evidence in support of the underlying application will be before the court and he will be cross-examined.
He will not be adding any new evidence.
12
Reliance is placed also on Ethyl Canada Inc. v. Canada (Attorney General) (1997), 25 C.E.L.R. (N.S.) 210 (Ont. Gen.
Div.) in which Swinton J. said:
Cases such as A & P emphasize that the intervenor must have a direct interest in the outcome of the litigation, and must
bring something distinctive and useful to the proceedings which the other parties cannot provide, either in the way of
relevant evidence or another perspective on the legal issues.
13
Since Parsons' main objective is to protect his integrity and veracity, his addition as a party will not assist the court to
resolve the issues before it.
14
Parsons does not satisfy the interest test required by rule 13.01(1)(a) in that his interest in protecting his character or
credibility is not the kind of interest, the protection of which would justify intervention. In support of that position it cites Crown
Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87 (Ont. H.C.) on 118 in which it was held that a loss of a business opportunity
was not a basis for permitting a receiver to intervene in a motion to approve a sale, as such an interest was purely incidental and
collateral to the central issue. The respondent emphasises that Parsons seeks no relief in these proceedings.
15 Finally the respondent submits that there are no common issues of fact or law between Parsons and the applicant because
Parsons has no action at law of his own. Accordingly there is no need for Parsons to offer any further or different evidence and the
evidence he would offer will not assist the court in such a way as to overcome the absence of a lis or legal or proprietary interest.
Position of the Respondent
16
The Region supports the application of Parsons who they believe can be helpful to the court and is entitled in law to
an opportunity to protect his reputation.
17
The region also submits that, while it is of the view that it could obtain the relief sought in the underlying application
without addressing the issue of the allegation of conflict of interest and dishonesty of Parsons, it is not prepared to rule out the
possibility of addressing that issue.
Analysis
18
In light of the pending proceeding initiated by the respondent to convert the underlying application into a trial, it would
be inappropriate to analyse the issue on the assumption that it would not proceed as a trial. Conversely it would be appropriate
to approach the underlying issue on the basis that it could be determined at a trial. At such a trial the respondent will introduce
viva voce evidence to establish two propositions, one that Parsons acknowledged that he would be in a conflict of interest if
he is appointed to its board, and secondly that he deliberately misrepresented in writing the deliberations that took place in
an interview.
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19
If the respondent were successful in the underlying application, its success would depend on a finding of dishonesty on
the part of Parsons in circumstances in which utmost good faith was required. The finding of dishonesty would likely disentitle
Parsons from sitting on the board of the respondent.
20
What is critical here is not the loss of the business opportunity to sit on the board, but the reasons for the disentitlement.
If it were abundantly clear that the applicant considered the dishonesty and conflict of issue of Parsons as central to the dispute
with the respondent and would accordingly be prepared to meet it head on there might have been some basis for leaving the
defence of Parsons' character solely in the hands of the Region, with Parsons' role restricted to that of a witness. But here there
is very real doubt that the character issue will be even addressed by the Region, much less forcefully addressed. Parsons could
end up as a casualty in a war in which he was never given an opportunity to use his ammunition. That would not be fair. In
other words it would be a denial of Natural Justice.
21

A fair analysis of the dispute would demonstrate that:
(a) Parsons has an interest in the subject matter of the proceedings, that interest being the protection of his integrity,
which is being attacked in the proceedings, and indeed which is the main focus of the respondent, and
(b) Parsons may be adversely affected by a judgment in the proceeding. Such a judgement may be a declaration that
he is unfit by virtue of his dishonesty to serve on the Board of Directors, and
(c) there exists between Parsons and both of the parties a question of fact in common with that of the questions in issue
in the proceeding, namely whether Parsons misrepresented in writing deliberations to which Parsons was a party,
namely the interview to which I refered earlier.

22
Clearly Parsons could make a useful contribution to the resolution of what might be an issue more complex than may
appear on the surface, by placing the issue in a different perspective from that of the applicant, and I see no reason why his
contribution cannot be made without causing injustice to the immediate parties.
See Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada [supra].
23
The respondent has objected to the admission of character evidence - what it describes as "oath helping evidence" in
support of Parsons' application. This court has decided on other occasions that the Judge hearing the underlying motion or the
action will determine the admissibility of evidence.
See e.g. 876502 Ontario Inc. v. I.F. Propco Holdings (Ontario) 10 Ltd. (1997), 37 O.R. (3d) 70 (Ont. Gen. Div.)
24 In accordance with the approach taken by the Court of Appeal of Ontario in Peel (Regional Municipality) v. Great Atlantic
& Pacific Co. of Canada [supra] I would grant leave to Parsons to intervene subject to the following conditions:
1. That Parsons file its material within ten (10) days of the release of these reasons.
2. That Parsons take the record as it is and will not be permitted to challenge the sustainability of the pleadings.
3. That the costs of this application be determined by the judge who hears the underlying application or action.
Application granted.
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I. Introduction
1
On September 6, 2013 I exercised my discretion under Rule 13.5(2)(a) of the Rules of Court, AR 124/2010 by issuing
reasons for judgment in Lewis Estates Communities Inc. v. Brownlee LLP, 2013 ABQB 508 (Alta. Q.B.) allowing a review by
a review officer of certain accounts rendered by the Respondent Brownlee LLP ("Brownlee") to Lewis Estates Communities
Inc., Jagare Ridge Communities Inc. and Country Club Tour Corp (collectively, the "Applicants"), notwithstanding that those
accounts were issued more than six months prior to the Applicants filing an Appointment for Taxation. Those reasons have
not yet been entered.
2
The Applicants now apply under Rule 9.13 for a variation of my September 6, 2013 reasons to allow them to submit
before the review officer for review certain other accounts — specifically, accounts issued under Brownlee File No. 78686-003
on October 29, 2009; November 27, 2009; December 23, 2009; January 28, 2010; February 25, 2010; March 30, 2010; and
April 29, 2010.
II. Background
3 The background to Brownlee's retainer with the Applicants, which is critical to understanding the basis for this application,
was set out at paragraphs 3-7 of those reasons:
[3] In late 2006, the City of Edmonton notified the owners of 12 golf courses, including the Applicants, that it was changing
the methodology used to value golf courses for the purposes of property tax assessments. This led to increased taxes for
2007.
[4] Representatives of the golf courses decided as a group (the "Golf Course Group") to dispute the City's methodology
and to retain Brownlee to represent their interests. Their primary contact at Brownlee was Barry Sjolie, QC. After efforts
to settle the dispute with the City proved unsuccessful, the Golf Course Group instructed Brownlee to file a complaint
about the assessments for 2007 with the City of Edmonton Assessment Review Board (the "ARB"). An ARB hearing was
held in September 2007. The decision of the ARB was appealed (the evidence does not show by whom) to the Municipal
Government Board (the "MGB"). The Golf Course Group also filed a complaint with the ARB about the assessments for
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2008. The ARB heard that complaint in November and December, 2008. The ARB's decision was again appealed to the
MGB.
[5] The MGB heard both appeals (for the 2007 and 2008 assessments) in January 2010. I infer from Brownlee's accounts,
which formed part of the agreed exhibits to this application, that the hearing of evidence consumed most of the rest of
January 2010, and that Brownlee subsequently prepared and delivered written arguments and rebuttal arguments on the
Golf Course Group's behalf. The MGB issued its decision in mid-July 2010. By this time, the Golf Course Group had also
filed a complaint with the ARB about the 2009 assessment. It appears from Brownlee's time entries that an ARB hearing
on the 2009 assessments took place in November and December 2009. It also appears from Brownlee's time entries that
they had also complained on the Golf Course Group's behalf about the 2010 assessment. There is no evidence before me
of the ultimate disposition of either of the 2009 or 2010 complaints.
[6] Brownlee did not reduce the terms of its retainer to a formal written agreement with the Golf Course Group, but the
parties were agreed before me that Brownlee's charges were based solely on hourly rates for time spent, and not on any other
measure. From November 2006 to April 2010 inclusive, Brownlee rendered, and the Golf Course Group paid, monthly
accounts (except for the months of March 2006 and November 2008).
[7] All the work done by Brownlee for the Golf Club Group was recorded and billed under five files:
1. File No. 78686-001 - "Assessment Appeal (2007 Tax)";
2. File No. 78686-002 - "Assessment Appeal (2008 Tax)";
3. File No. 78686-003 - "2007 & 2008 MGB Appeal";
4. File No. 78686-004 - "Assessment Appeals - 2009 Tax Year"; and
5. File No. 78686-005 - "Edmonton Golf Courses 2010 Tax Assessment Year Complaints".
4
To be clear, the accounts which the Applicants seek to have me reconsider adding to the accounts which I have directed
may be put before a review officer are from the third above-listed file: File No. 78686-003 ("2007 and 2008 MGB Appeal").
5
At paragraph 13 of my September 6, 2013 reasons, I also explained how Brownlee's accounts were received by Kevin
McGee as the Golf Course Group's Treasurer. Mr McGee's evidence, in brief, was that he would review the summary billing of
each account showing the total amount of time recorded by each lawyer working on the file. He would then arrange for payment
of the account by Melcor Developments Ltd (which was the managing joint venture partner of the applicant Lewis Estates
Communities Inc.), then solicit reimbursement from each of the other applicants and the other Golf Course Group participants
based upon their agreed-upon proportionate share.
6 Mr McGee had offered three explanations of how and when Brownlee's accounts became a subject of contention with the
Applicants. One of his explanations — that the file did not require the regular involvement of two senior lawyers — I rejected
(at para 53) as inadequate to explain why the Applicants could not have formed their concerns about Brownlee's charges within
the six month time limit stipulated in the Rules. I similarly rejected (at para 61) another of his explanations — that almost all
of Mr Sjolie's time entries were recorded on a whole hour basis.
7
I did, however, accept as furnishing a reasonable explanation for the delay in seeking a review Mr McGee's explanation,
to which he deposed as follows:
It is my understanding that the issues for the 2007, 2008, 2009 and 2010 years are the same. On behalf of the Golf Course
Group, Brownlee LLP made submissions to the ARB and to the MGB that the issues were the same, and that the MGB's
decision for the 2007 and 2008 years would likely decide the 2009 and 2010 years. For the two ARB hearings and the
MGB appeal, Brownlee has invoiced the golf courses $1,857,649.82 which does not include third party expert fees.
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Specifically, I said (at paras 54-60):
[54] Mr. McGee's concern that Brownlee's accounts do not reflect that the issues for assessment years covered by the later
hearings were the same as those on arising on the earlier appeals, are not, however, an instance of a client "laying in the
weeds". Mr. McGee's uncontradicted affidavit evidence is that Brownlee made submissions on the Golf Course Group's
behalf to the ARB and MGB that the issues in respect of the assessments for the years 2007, 2008, 2009 and 2010 are
the same. Obviously, clients in the Applicants' position must allow for the almost certain likelihood that each of the files
corresponding to those years required consideration of some issues peculiar to a particular year. (For example, it appears
from the time entries on File No. 78686-004 - "Assessment Appeals - 2009 Tax Year", that some of the evidence on the
2009 ARB appeal was "new".) It does not however seem unreasonable to expect that there would be a broad similarity of
substantial issues among all the files, such that the cost of the appeals for the later years of 2009 and 2010 might, as Mr.
McGee's affidavit suggests, be lower than those incurred in appealing the assessments for 2007 and 2008. The suggestion
here is that work that is at least partly duplicative should not have attracted consistently large (or, it appears, even larger)
accounts.
[55] Moreover, a review of the pertinent files (File No. 78686-004 - "Assessment Appeals - 2009 Tax Year"; and File
No. 78686-005 - "Edmonton Golf Courses 2010 Tax Assessment Year Complaints") reveals that a basis for this concern,
irrespective of whether it is ultimately a valid concern or not, would not have been evident until late 2009 and early 2010,
respectively.
[56] On File No. 78686-004 - "Assessment Appeals - 2009 Tax Year", Brownlee's account dated October 29, 2009 (for
$67,871.73) appears to reflect mostly preparation for the ARB hearing on the 2009 assessment. The next account (dated
November 29, 2009, for $194,458.07) reflects mostly work done to prepare for and attend at the ARB hearing. The accounts
of December 23, 2009 (for $80,710.52) and January 28, 2010 (for $32,025.00) reflect mostly preparation of the final and
rebuttal arguments. The few later accounts deal in part with reviewing the ARB's decision and strategy development.
[57] On File No. 78686-005 - "Edmonton Golf Courses 2010 Tax Assessment Year Complaints", Brownlee's second and
third accounts (dated March 30, 2010 for $16,174.94, and April 29, 2010 for $38,446.09) reflect in part work done to
prepare for assessment appeals and to prepare the complaints for the ARB.
[58] This particular concern would therefore not have arisen until, at the earliest, delivery of the accounts dated October
29, 2009 through January 29, 2010 (in respect of the appeal for the 2009 tax year) and March 30, 2010 and April 29, 2010
(in respect of the appeal for the 2010 tax year). Brownlee submits that emails between Mr. McGee and Mr. Deeb from
November 23 and 27, 2009 ("Here is the latest invoices gentlemen, not a pretty sight - this needs to end soon!"; "Attached
are the invoices for November 2009 legal services (ouch)") show that legal costs were "front and center for consideration
by members of the Group over a long period." Mr. Deeb's evidence about concerns going back to 2008 affirms this. This
evidence, however, only suggests a concern about the overall expense of pursuing this matter against the City, and not
about the appropriateness of Brownlee's charges.
[59] I must also consider, however, the lack of particularity in the Applicants' account of the time period between identifying
this concern about the cost of possibly duplicative work and filing their Appointments. As noted, Mr. Deeb's evidence does
not provide any evidence about the timing of concerns at all. And, Mr. McGee's evidence gives no indication of why it took
from January or February 2010 until September for Lewis Estates and Jagare Ridge to file an Appointment for Taxation.
The Applicants submit that emails among the participants in the Golf Course Group in 2010 (up to and including June
2010) demonstrate that concerns were building over time. I disagree. While, again, those emails reveal that the participants
were concerned about the legal costs of continuing to pursue the City, nothing in those emails suggests a concern about
the appropriateness of Brownlee's charges.
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[60] Accounting for the evidence regarding the Applicants' delay in identifying the concerns they now advance respecting
Brownlee's accounts, and the delay in filing the Appointments after the concerns arose, I consider that Mr. McGee's concern
about the charges for the 2009 and 2010 appeals weighs slightly in favour of granting an extension.
9
It is worth noting at this stage that, in setting out his concerns (which, to reiterate, I rejected) about having two senior
lawyers representing the Applicants, Mr McGee deposed to the following:
Despite the issues in the ARB and MGB proceedings being the same, ....
This relates, as I will explain, to the Applicant's submissions on this application.
10
I later stated the following (at para 75, and having just said that I agreed with Brownlee's submissions that Mr Sjolie's
time entries were not necessarily suggestive of overcharging):
More compelling, however, is Mr. McGee's evidence with respect to the charges for the 2009 and 2010 accounts, and in
particular his uncontradicted statement that Brownlee LLP made submissions to the ARB and to the MGB that the issues
for all the assessment years were the same, is some evidence which might support a finding of overcharging. This weighs
somewhat in favour of granting an extension.
11

I concluded my decision on the extension of time for a review by saying the following:
[86] I add two additional points. First, while some accounts rendered under another file (File No. 78686-003 - "2007 &
2008 MGB Appeal") also fall within the time period covered by the extension of time, I decline to apply the extension of
time to any accounts under that file, as Mr. McGee's concerns regarding duplication of work did not implicate the work
done on the MGB appeal in respect of the 2007 and 2008 assessment years. (Further, Lewis Estates and Jagare Ridge are
already entitled to review the accounts on that file dated March 30, 2010 and April 29, 2010).

12
It is this paragraph — paragraph 86 of my September 6, 2013 decision — that the Applicants invite me to reconsider
under what they describe as the extremely broad authority conferred upon me by Rule 9.13 to reconsider matters after the
pronouncement of judgment but before entry of the final order.
13
They submit that, in light of Mr McGee's concerns deposed to in his affidavit (which are reproduced above) regarding
duplicative work, I ought to have extended the scope of the review not only to work done in respect of ARB-level work for the
2009 and 2010 tax year assessments, but also to work done at the MGB appeal level for the 2007 and 2008 tax year assessments.
Their argument is, in essence, that it follows from the logic of my September 6, 2013 decision, taken in reliance upon Mr
McGee's evidence; if ARB-level work for the 2007 and 2008 tax year assessments might have been duplicated by the ARBlevel work for the 2009 and 2010 tax year assessments (which duplication would not have been evident until late 2009 or early
2010), it follows that ARB-level work for the 2007 and 2008 tax year assessments might have similarly been duplicated by
MGB-level work for the 2007 and 2008 tax year assessments. In brief, they say that, if their concerns regarding duplicative
work were sufficient to warrant a review of the ARB-level work for the 2009 and 2010 tax years from October 2009, a review
of the MGB-level work for the 2007 and 2008 tax year assessments is also warranted.
14

In support, the Applicants point to:
1. Mr McGee's affidavit evidence (cited above);
2. Paragraph 54 of my September 6, 2013 decision, recounting Mr McGee's evidence in the following terms: "Mr McGee's
uncontradicted affidavit evidence is that Brownlee made submissions on the Golf Course Group's behalf to the ARB and
MGB that the issues in respect of the assessments for the years 2007, 2008, 2009 and 2010 are the same[.]"; and
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3. Paragraph 75 of my September 6, 2013 decision, in which I pointed (again) to "Mr. McGee's evidence with respect
to the charges for the 2009 and 2010 accounts, and in particular his uncontradicted statement that Brownlee LLP made
submissions to the ARB and to the MGB that the issues for all the assessment years were the same ...."
15
The Applicants further submit that, despite the evidence showing that the same general issues were dealt with in the
MGB-level work for the 2007 and 2008 tax year assessments as in the ARB-level work for those years, the invoice for the MGB
appeal for 2007 and 2008 was the largest ever issued to the applicants.
16
Brownlee submits that I should not exercise my discretion to vary my judgment as proposed by the Applicants, as what
they are seeking is another "kick at the can". My September 6, 2013 decision, it says, shows (at para 5, reproduced above) that
I was mindful of the specific time entries for the MGB appeal of the 2007 and 2008 tax year assessments. Like the Applicants,
Brownlee also points to paragraph 54, where I said: "[i]t does not however seem unreasonable to expect that there would be
a broad similarity of substantial issues among all the files, such that the cost of the appeals for the later years of 2009 and
2010 might, as Mr McGee's affidavit suggests, be lower than those incurred in appealing the assessments for 2007 and 2008."
And, finally, he points to paragraph 86 of my decision, where I specifically addressed and rejected the possibility of extending
the scope of the permitted review to include accounts issued under the MGB appeal file for 2007 and 2008 tax years, "as Mr
McGee's concerns regarding duplication of work did not implicate the work done on the MGB appeal in respect of the 2007
and 2008 assessment years."
III. Analysis
17

Rule 9.13 provides:
Re-opening case
At any time before a judgment or order is entered, the Court may
(a) vary the judgment or order, or
(b) on application, and if the Court is satisfied there is good reason to do so, hear more evidence and change or modify
its judgment or order or reasons for it.

18
The predecessor Rule 339, contained in the Alberta Rules of Court, AR 390/1968, provided that "[c]lerical mistakes in
judgments or orders, or errors therein arising from any accident, slip or omission may at any time be corrected by the court on
motion." In Evans v. Sports Corp., 2011 ABQB 478 (Alta. Q.B.) at paras 13 and 15 [Evans], my colleague Graesser J said that
Rule 9.13 "appear[s] to significantly expand the authority" from that provided under predecessor Rule 390, leaving the Court
with "extremely broad authority to do what [it thinks] is correct in the circumstances." In Evans, both parties agreed that the
Court had misread a provision of the parties' contract and Graesser J, having determined that this affected the calculation of
damages, reconsidered and revised his damages award accordingly.
19 My colleague Shelley J relied upon Evans in Paniccia Estate v. Toal, 2012 ABQB 11 (Alta. Q.B.), aff'd 2012 ABCA 397
(Alta. C.A.) [Paniccia Estate] in deciding to correct an incorrect statement of law regarding claims under the Fatal Accidents
Act, RSA 2000, c F-8. In doing so, she invoked Rule 1.2, which describes the purpose of the Rules of Court as provision
of a fair and just judicial resolution of disputes in a timely and cost effective way and, in particular (inter alia) to facilitate
the quickest means of resolving a claim at the least expense. In light of the explicit authority contained in Rule 9.13 and the
purpose of the Rules of Court as contained in Rule 1.2, Shelley J decided that a judge may investigate whether error exists
in a judgment and, when an error is identified, consider whether the defect warrants correction. She identified the benefits of
such judicial intervention as including the avoidance of an otherwise unnecessary and costly appeal; and, where an appeal is
nonetheless pursued, the benefit of the appeal court having a more fully developed trial consideration of the facts and law. The
circumstances in which that later benefit might arise, she said, include where an issue had not been fully apprehended during
preparation of the judgment.
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20
I agree with my colleagues Graesser and Shelley JJ that Rule 9.13 represents a considerable expansion of judicial
discretion from that contained in the predecessor Rule 339. My discretion is, however, not boundless. Whether I can undertake
the reconsideration sought by the Applicants is governed by the limits of Rule 9.13. And, even if those limits allow for such
reconsideration, there remains the question of whether I should do so.
21

As to whether I can reconsider my decision, Rule 9.13 confers two powers on me.

22

As to the first power — to vary a judgment or order under R. 9.13(a) — the following can be said:
1. The Court may act on an application by a party, or sua sponte (that is, on its own application); and
2. The Court is limited to "varying" its "judgment or order".

23 As to the second power — on application, and if satisfied that there is a good reason to do so, to hear more evidence and
change or modify my judgment, or order or reasons for it under R. 9.13(b) — the following can be said:
1. The Court may act only on application by party;
2. The Court may "hear more evidence and "change or modify its judgment or order or reasons for it"; and
3. The Court must be satisfied that there is good reason to make such a "change" or "modification]".
24
Read in light of the other, the scope of each of these powers is curious. The Court may "vary" a judgment, or an order,
on its own motion. It may, however, "change" or "modify" not only its judgment or order, but its own reasons, so long as one
of the parties asks it to do so.
25 It is possible that the latter power is also conditioned upon the Court hearing more evidence. That depends upon whether
the "and" in Rule 9.13(b)'s statement that the Court may "hear more evidence and change or modify its judgment or order or
reasons for it" (emphasis added) is conjunctive (in which case the Court must hear more evidence) or disjunctive (in which
case the Court need not).
26 Assuming that puzzle is solved so as not to preclude the outcome the Applicants seek, there remains the language of the
Rule itself. The Applicants ask me to "vary" my September 6, 2013 judgment. Is that the same as to "change" or "modify" it?
And, does it matter that Rule 9.13(a) only allows me to vary a "judgment or order", whereas R. 9.13(b) allows me to change
or modify my "judgment or order or reasons for it"? (Emphasis added.) In other words, does the inclusion in R. 9.13(b) of a
power to change or modify specific to my reasons operate to preclude my power to vary my reasons for judgment? This matters,
because as noted my reasons for judgment specifically addressed the very issue that the Applicants ask me to vary. And, does
the conditioning of an exercise of the power under R. 9.13(b) upon the Court's satisfaction that a good reason exists for doing
so mean that an exercise of the Court's power under R. 9.13(a) does not require a good reason? One supposes not, but the Rule
strictly construed suggests otherwise.
27
I do not propose to resolve these issues here because I have decided that, even assuming that I am empowered by R.
9.13 to vary (or change, or modify) my judgment (or my reasons for judgment) in the manner proposed by the Applicants, I
should not do so.
28
By way of explanation, I agree with Graesser and Shelley JJ that — where R. 9.13's threshold is met — it expands the
scope for correcting errors in judgments from that permitted by the predecessor Rule 339. And, I agree with Shelley J that,
in deciding whether to exercise that discretion so as to correct an error in that original judgment, one ought to have in mind
the purpose of the Rules, the avoidance of unnecessary and costly appeals, and (where an appeal is brought in any event) the
desirability of the Court of Appeal having a chambers or trial judge's most fully developed consideration of the facts and law.
29

That does not mean, however, that the power ought to be exercised wherever R. 9.13's threshold, with all its vagaries, is met.

6

30 While pronounced before the adoption of the present Rules of Court, this statement of Côté JA (in Chambers) in Alberta
(Director, Child, Youth & Family Enhancement Act) v. M. (B.), 2009 ABCA 258 (Alta. C.A.) at paras 10 & 11 remains apposite:
... [A] number of more recent cases have pointed out that it is not enough simply to say that the judge has jurisdiction to
reopen the matter. The question is whether he should reopen the matter, and under what circumstances.
... [T]he cases all seem to agree on one thing. That is that the Courts should be very sparking in their reopening of a
pronounced decision, and should not do so simply for the asking. This is not an occasion for the losing party to advance new
argument which he or she simply did not think of before. Or worse still, one which he or she held back. If parties are not
forced to prove fully their whole case once and for all, then endless wrangling and never-ending rehearings will result ....
(Emphasis in original.)
31 I should add that I do not take the Applicants here as having sought to advance a new argument, or as having held back, or
as otherwise not having put their best foot forward at the hearing that led to my September 6, 2013 judgment. The point remains
however that, while as Shelley J noted in Paniccia Estate there are good reasons for the Court to exercise its discretion under
R. 9.13 in some circumstances, there are also good reasons for the Court to be slow to do so in other circumstances. Finality
and certainty — two important objectives of any judicial process — militate against re-opening a pronounced decision. And,
R. 1.2, which was relied upon in Paniccia Estate to lend force to R. 9.13's exercise, also cuts the other way. That is, a fair and
just judicial resolution of disputes in a timely and cost effective way may just as easily weigh against re-opening a decision
(bearing in mind that it seeks to promote resolution) as for it.
32
Whether the powers conferred upon the Court under R. 9.13 are to be exercised is therefore circumstance-dependent.
In Evans, it was exercised to correct a reading of a contractual term that all parties agreed was in error. In Paniccia Estate,
it was exercised to correct an incorrect statement of law. These were objectively demonstrable errors. The circumstances of
Evans and Paniccia Estate stand in contrast to those which led my colleague Hall J to decline to exercise his discretion under
R. 9.13(b) in Peters v. Wilson Estate, 2011 ABQB 689 (Alta. Q.B.) [Peters]. Justice Hall had granted the defendant summary
judgment. The plaintiff then applied under R. 9.13, raising three arguments that he said Hall J had not considered properly.
In addition to observing that two of the arguments were contradicted by appellate authority, he also pointed out (at para 11)
that the remaining argument (about "expenses that were made by the Plaintiff for seed and seeding operations incurred after
the original lease had expired") had been dealt with in his original judgment. There being no good reason to modify or change
his decision, he did not do so.
33
It makes sense to apply R. 9.13 to correct the sorts of errors identified in Evans and Paniccia Estate. Doing so not only
averts an injustice but saves litigants the costs and delay of bringing an otherwise unnecessary appeal. R. 9.13 is not, however, a
vehicle for seeking reconsideration of a judgment call such as the treatment of evidence or the finding of facts. An unsuccessful
litigant's remedy in such a case lies only in an appeal. And, because judgments need not and often will not specifically address
every argument put before the Court, where a Court is invited to reconsider under R. 9.13 a matter that it has specifically
addressed in its original judgment, the putative error ought be plain and manifest. Otherwise, R. 9.13 would quickly become a
vehicle for litigants seeking second kicks at the can. This concern also explains why the test for the admission of fresh evidence
on appeals is so high; the trial is designed to determine the facts.
34 What the Applicants seek of me is closer to what the applicants sought of Hall J in Peters than the request to correct a clear
error of fact in Evans or clear misstatement of law in Paniccia Estate. Like the argument about the timing of expenses of seeding
and seeding operations in Peters, the question of whether MGB-level work in respect of the 2007 and 2008 tax assessment years
ought to be included among those accounts to be put before the review officer was specifically addressed by me in paragraph
86 of my September 6, 2013 judgment, with reasons that, in the light of the evidence before me are not plainly and manifestly
displaced by the Applicants' submissions. This need not require agreement between the parties as to whether there was an error.
While such agreement was present in Evans, it was not for example in Paniccia Estate. Rather, the evidence and law put before
the Court ought to make an applicant's case so compelling that the likelihood that it has correctly identified an error is very high.
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This is, I note, essentially the test for obtaining summary judgment. (See Wakeling J's useful formulation of the test in Beier
v. Proper Cat Construction Ltd., 2013 ABQB 351 (Alta. Q.B.) at paras 56, 59-68, 70; and O'Hanlon Paving Ltd. v. Serengetti
Developments Ltd., 2013 ABQB 428 (Alta. Q.B.) (at paras. 38-41).) A lower standard than this would encourage rehearings
which consume private and public resources for no valid purpose. As well, the interpretation and application of rules in such
a way as to create the possibility of inconsistent orders brings the administration of justice into disrepute. (R. (A.) v. Alberta
(Director, Child, Youth & Family Enhancement Act), 2013 ABQB 715 (Alta. Q.B.) at para 36: "[i]t is not in the public interest
to devote public or private resources to relitigate controversies [featuring common fact patterns and legal issues].")
35
Mr McGee's concerns regarding duplication of work did not implicate the work done on the MGB appeal in respect of
the 2007 and 2008 assessment years. His evidence, it will be recalled, was that it was his understanding that "the issues for
the 2007, 2008, 2009 and 2010 years are the same." Elaborating upon that, he said that "Brownlee LLP made submissions to
the ARB and to the MGB that the issues were the same and that the MGB's decision for the 2007 and 2008 years would likely
decide the 2009 and 2010 years." (Emphasis added.) As I explained at paragraph 54, I took this affidavit as saying, as it did
say, that "the costs of the appeals for the later years of 2009 and 2020 might ... be lower than those incurred in appealing the
assessments for 2007 and 2008." I did not take it as saying, and it did not say, that the costs of MGB appeals for 2007 and 2008
might be lower than those incurred in the ARB-level work for 2007 and 2008.
36 Nor does it logically follow, merely by reason of Mr McGee having said (and my having accepted at paragraphs 54 and 75
of my September 6, 2013 judgment) that the submission as to similarity of issues regarding assessment years 2007 through 2010
inclusive had been made both to the ARB and to the MGB, that I must conclude that the work done at the ARB in connection
with the 2007 and 2008 assessment years would be duplicated by the work done at the MGB in connection with those years. I
had, for example, no evidence before me about the respective processes followed at the ARB and at the MGB. This argument is
still met with the problem that Mr McGee's evidence does not — as I said in paragraph 86 of my September 6, 2013 reasons for
judgment — support a reasonable basis for supposing that the work done on the MGB appeal for the 2007 and 2008 taxation
years would have been duplicative to the work done on those assessments at the ARB level. Rather, Mr McGee's evidence
merely allowed for me to conclude — as I did — that there was a reasonable basis for supposing that the costs of the appeals
for the later years of 2009 and 2010 should have been lower than those incurred in appealing the assessments for 2007 and
2008, and that the timing of this duplication provided the Applicants with a reasonable explanation for their delay in seeking
a timely review of some of Brownlee's accounts.
37 In the absence of evidence to support the extension of my earlier judgment permitting review of certain limited accounts
to the accounts reflecting work done on the MGB appeals for assessment years 2007 and 2008, I cannot find that the Applicants'
case that I ought to have done so is so compelling as to support a variation of my order under R. 9.13.
IV. Conclusion
38

The application is dismissed.

39

If the parties cannot agree on costs, they may be spoken to within 60 days of these reasons.
Application dismissed.
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2018 ABQB 259
Alberta Court of Queen's Bench
Aubin v. Petrone
2018 CarswellAlta 643, 2018 ABQB 259, [2018] A.W.L.D. 1637, 290 A.C.W.S. (3d) 622

Renee Lyne Aubin (Plaintiff) and Sabino Steven Anthony Petrone
(Defendant) and Quantiam Technologies Inc. (Non Party)
R. Khullar J.
Heard: February 21, 2018
Judgment: April 4, 2018
Docket: Edmonton 4803-168361
Counsel: Robert M. Curtis, Q.C., for Renee Lyne Aubin
Dale Tumbach, for Sabino Steven Anthony Petrone
Daniel Hagg, Q.C., for Quantiam Technologies Inc.
R. Khullar J.:
1
I heard evidence in a divorce, matrimonial property and spousal support trial from February 21 — 23, 2018 at which
point I reserved my decision. On February 28, 2018, I heard an application for an injunction brought by the Plaintiff, Ms. Aubin
against Quantiam Technologies Inc. (Quantiam) a non-party to this litigation. Quantiam is a company in which over 85% of
shares form the majority of the matrimonial assets. Both the Plaintiff and Defendant had been directors of Quantiam and at the
time of trial, the Defendant, Mr. Petrone, was the majority shareholder and director.
2

On March 5, 2018, I granted the injunction.

3

On March 14, 2018, Quantiam applied under Rule 9.13 asking this Court to vary its Reasons for granting an injunction.

4

Rule 9.13 of the Alberta Rules of Court provides:
9.13 At any time before a judgment or order is entered, the Court may
(a) vary the judgment or order, or
(b) on application, and if the Court is satisfied there is good reason to do so, hear more evidence and change or modify
its judgment or order or reasons for it.

5
It is clear that Rule 9.13 expands the scope for correcting errors in judgments from that permitted by the predecessor
Rule 339; Lewis Estates Communities Inc. v. Brownlee LLP, 2013 ABQB 731 (Alta. Q.B.) at para 28. When deciding whether
to exercise a discretion under the Rule, the Court ought to have in mind the purposes of the Rules including the avoidance of
unnecessary and costly appeals and the desirability of the appeal court having the most fully developed consideration of the
facts and law. The reasons for not exercising jurisdiction under Rule 9.13, finality and certainty, must also be considered as they
are important objectives of any judicial process (Lewis Estates at paras 28 and 31).
6
Referring to decisions where the Court exercised its jurisdiction under Rule 9.13, the Court in Lewis Estates observed
the following:

1

32 Whether the powers conferred upon the Court under R. 9.13 are to be exercised is therefore circumstance-dependent.
In Evans, it was exercised to correct a reading of a contractual term that all parties agreed was in error. In Paniccia Estate,
it was exercised to correct an incorrect statement of law. These were objectively demonstrable errors. . . .
7

Quantiam has raised a number of grounds for this Court to vary its decision of March 5, 2018. These include:
• Unusual procedure to hear an injunction application against a corporation that was not part of the matrimonial property
trial;
• The Notice of Application for the injunction does not identify any wrongdoing by either Mr. Petrone or Quantiam;
• The evidence of Mr. Petrone's Affidavit sworn February 27, 2018 was uncontradicted;
• No findings have been made on the evidence heard at trial in hearing the application for the injunction;
• The Court erred in its interpretation of Google Inc. v. Equustek Solutions Inc., 2017 SCC 34 (S.C.C.) by granting an
injunction against a non-party without finding wrongful conduct on the part of the non-party which wrongful conduct
causes irreparable harm;
• This Court improperly granted an antisuit injunction;
• This Court improperly analyzed irreparable harm; and
• This Court improperly analyzed balance of convenience.

8
The above grounds go far beyond the scope of what is contemplated in terms of varying a Judgment under Rule 9.13.
Rather, it appears to this Court that they set out very extensive grounds of appeal which presumably Quantiam may proceed
to address before the Court of Appeal. As such, the application of Quantiam under Rule 9.13 is dismissed. The Plaintiff, —
Ms. Aubin shall have costs of this application.
Application dismissed.
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2016 ABCA 301
Alberta Court of Appeal
Rogers v. Volkswagen A.G.
2016 CarswellAlta 1926, 2016 ABCA 301, [2016] A.W.L.D. 4609, [2016] A.W.L.D. 4617, 271 A.C.W.S. (3d) 834

Audrey Rogers (Appellant / Plaintiff) and Volkswagen A.G., Audi A.G.,
Volkswagen, and Volkswagen Group Canada Inc. (Respondents / Defendants) and
Ron G. Hunter, Jonathan Martin, Marlie DeMontigny (Respondents / Plaintiffs)
Peter Costigan J.A., Frans Slatter J.A., Brian O'Ferrall J.A.
Heard: October 3, 2016
Judgment: October 3, 2016
Docket: Edmonton Appeal 1603-0126-AC
Counsel: E.A. Merchant, Q.C., for Appellant
B. Churchill-Smith, Q.C., for Respondents, Volkswagen A.G., Audi A.G., Volkswagen, and Volkswagen Group Canada Inc.
W.K. Branch, Q.C., R.J. Mallett, for Respondents, Ron G. Hunter, Jonathan Martin, Marlie DeMontigny
Peter Costigan J.A. (for the Majority):
1
The appellant is a plaintiff in a class action in Alberta against the respondent Volkswagen companies. There are two
other class actions in Alberta against the same respondents. The appellant brought an application for carriage of the class action
litigation, but then applied to adjourn the carriage application. The plaintiffs in the other actions opposed the adjournment and
the respondents applied for a stay of the appellant's action.
2
A case management judge heard the motions in chambers. Counsel for the appellant appeared by telephone. During the
course of the hearing, the case management judge raised, on his own motion, the prospect of allowing the adjournment but on
conditions restricting plaintiff counsel's communications with proposed Alberta class members.
3
None of the lawyers at the hearing supported the proposed communication restrictions. Counsel for the plaintiffs in the
other two actions wanted to proceed with the carriage application. One plaintiff's counsel cautioned that it would be hazardous
to impose communication restrictions in the absence of an actual motion. Counsel for the respondents preferred to proceed with
the carriage motion. Counsel for the appellant argued for the adjournment but against the imposition of restrictions.
4 The case management judge allowed the adjournment application but imposed the communication restrictions. The appellant
appeals the portions of the order imposing the communication restrictions. She argues that her right to procedural fairness and
that of her counsel were breached because the chambers judge made the order in the absence of reasonable notice.
5 There is no argument here that the chambers judge lacked jurisdiction to impose the restrictions under the Class Proceedings
Act, SA 2003, c 16.5 or as an exercise of the inherent jurisdiction to impose terms on a successful adjournment application.
Rather the issue is strictly one of procedural fairness.
6
In our view, the appellant's right to procedural fairness was breached. Although counsel might reasonably anticipate that
conditions could be imposed on an adjournment, the restrictions went beyond what might reasonably have been anticipated.
The appellant's counsel was not given reasonable notice that the restrictions might be imposed. Nor was he given a reasonable
opportunity to respond or to adduce evidence in relation to the proposed restrictions.

1

7
Therefore, for reasons of procedural fairness alone, the appeal must be allowed. We specifically refrain from considering
any other issues such as the jurisdiction to impose the restrictions or whether the restrictions amount to injunctive relief.
8 As the restrictions are inextricably linked to the decision to grant the adjournment, the whole order must be set aside. The
matter is returned to the trial court for reconsideration of the adjournment application and the stay application. Proper notice
is required if communication restrictions are sought.
9
As it may take some time to return this matter to the trial court, the order under appeal is preserved, on an interim basis,
for a period of one month.
Brian O'Ferrall J.A. (dissenting):
10
In my view, adjournments are often granted on the condition that the status quo be preserved. Parties seeking to obtain
adjournments are taken to know they must be willing to remedy the remedial harm, to use the words of Justice Côté of this court
in Tymchak v. Edmonton (Subdivision and Development Appeal Board), 2011 ABCA 337.
11
Associate Chief Justice Rooke's order simply attempted to preserve the status quo by remedying the remedial harm. I
view the appealed order as an order reasonably preserving the status quo with respect to the specific applications before the
court as a condition of granting the adjournment.
12

I would have dismissed the appeal.
Appeal allowed.
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2018 ONCA 401
Ontario Court of Appeal
Union Building Corporation of Canada v. Markham Woodmills Development Inc.
2018 CarswellOnt 6455, 2018 ONCA 401, 17 C.P.C. (8th) 1, 292 A.C.W.S. (3d) 426, 89 R.P.R. (5th) 212

Union Building Corporation of Canada (Applicant / Respondent) and
Markham Woodmills Development Inc. (Respondent / Appellant)
C.W. Hourigan, Grant Huscroft, I.V.B. Nordheimer JJ.A.
Heard: April 19, 2018
Judgment: April 27, 2018
Docket: CA C64257
Proceedings: reversing Union Building Corporation of Canada v. Markham Woodmills Development Inc. (2017), 2017
CarswellOnt 12490, 2017 ONSC 4514, Lederer J. (Ont. S.C.J.); additional reasons at Union Building Corporation of Canada
v. Markham Woodmills Development Inc. (2017), 2017 ONSC 6351, 2017 CarswellOnt 17783, Lederer J. (Ont. S.C.J.)
Counsel: Benjamin Zarnett, Francy Kussner, for Appellant
Gavin J. Tighe, Bill R. Michelson, for Respondent
I.V.B. Nordheimer J.A.:
1 Markham Woodmills Development Inc. appeals from the judgment of Lederer J. that awarded the applicant, Union Building
Corporation of Canada, the sum of $407,582, together with interest and costs.
2

For the reasons that follow, I would allow the appeal and dismiss the application.

Background
3
By an Agreement of Purchase and Sale made in July 2015 (the "APS"), the appellant agreed to sell to the respondent an
undeveloped 3.6 acre parcel of land for a sale price of $3,960,000. The land was zoned agricultural and was part of a larger
19.29 acre parcel of land owned by the appellant in the City of Markham (the "City"). The respondent wished to purchase the
land so that it could develop it for its head office.
4 The APS contained a provision, clause 17, making the sale conditional upon the City consenting to a severance of the land
being sold to the respondent from the larger parcel owned by the appellant, pursuant to s. 50 of the Planning Act, R.S.O. 1990,
c. P.13. Clause 17 provided that the appellant would seek the severance and satisfy any conditions the City imposed, except for
conditions that were "onerous or unreasonable". In the event the City imposed an onerous or unreasonable condition, clause
17 provided that the appellant could give the respondent the opportunity to satisfy such severance condition. If the respondent
chose not to do so, then the APS would be null and void. The full text of clause 17 appears in the appendix to these reasons.
5 The severance was obtained by the appellant but it was made subject to certain conditions. One of the severance conditions
that the City imposed was to require the appellant to enter into the Cathedral West Cost Sharing Agreement (the "Cost Sharing
Agreement") — a private agreement among other landowners in the area who were developing, or had developed, their lands.
The appellant had no intention of developing its property and had not previously entered into the Cost Sharing Agreement.
One aspect of entering into the Cost Sharing Agreement was that the appellant would have to fund development related costs
in the amount of $407,582.

1

6
The appellant took the position that this severance condition was onerous or unreasonable under clause 17. It was not
developing the land. It was selling the land. The evidence showed that there was no precedent in the City for a non-developing
vendor being forced, as a condition of severance, to enter into a cost sharing agreement among developers — something the
City's Official Plan required only of "development proponents".
7
The appellant invoked its rights under clause 17 and gave the respondent the option to satisfy the severance condition.
The respondent disagreed that the severance condition was onerous or unreasonable. It took the position that clause 17 required
the appellant to satisfy the condition. However, in order to prevent the APS from floundering on this issue, the respondent
agreed to pay the $407,582 necessary to satisfy the severance condition but reserved its rights to seek that amount back from
the appellant. On that basis, the purchase of the property closed.
8
The respondent then brought the underlying application to the Superior Court of Justice for a determination that the
appellant was required to pay the $407,582 that the respondent had paid to satisfy the severance condition. As the Notice of
Application makes clear, the issue fell to be determined on the meaning of the words in clause 17. Indeed, in the Notice of
Application, the respondent sought the following relief:
a declaration that Woodmills is solely responsible for the associated costs of satisfying section 17 of the Purchase
Agreement, and more specifically Unifor's $407,582 without prejudice payment/contribution to the City of Markham . . .
9 The hearing before the application judge proceeded on this basis. As the Notice of Application also states, the parties had
agreed "that the Court should determine the single issue regarding the $407,582 payment".
10 In reaching his conclusion, however, the application judge took a different route. He decided the application based upon
his interpretation of clause 19 of the APS, a provision that dealt with the requirement to get an amendment to the existing
agricultural zoning for the property being conveyed. Indeed, the application judge said in his reasons, at para. 26:
The issue in this case is not determined by an understanding of the application of clause 17 of the Agreement of Purchase
and Sale. Rather it is the requirement found in clause 19 that the zoning for the intended development of the purchaser be
in place and be "in full force and effect" (see para. [20] above) at the time the property was sold.
11
The application judge observed that clause 19 of the APS required the amended zoning to be in full force and effect at
the time of closing. However, the amended zoning, as passed by the City, had a "hold" in place. The "hold" would be lifted
once there was compliance with the Cost Sharing Agreement and payment of the accompanying obligations. The application
judge concluded that the amended zoning was not "in full force and effect" until that payment was made. 1 Consequently, he
found that the appellant was required to bear the costs associated with the Cost Sharing Agreement. He therefore granted the
application and ordered the appellant to pay the $407,582 to the respondent.
Analysis
12
In a normal situation, an application judge's interpretation of a non-standard form contract is entitled to deference. This
is because the interpretation of such a contract involves a question of mixed fact and law: Creston Moly Corp. v. Sattva Capital
Corp., 2014 SCC 53, [2014] 2 S.C.R. 633 (S.C.C.), at para. 50. As such, on an appeal from a judicial decision, the interpretation
of a non-standard form contract is normally reviewable only for palpable and overriding error unless there is an extricable
question of law: Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235 (S.C.C.), at para. 36.
13
There are, however, situations where a broader principle involving natural justice overtakes questions of contractual
interpretation. One of the instances where that broader principle is invoked is where a judge decides a proceeding on a basis
that was not "anchored in the pleadings, evidence, positions or submissions of any of the parties": Labatt Brewing Co. v. NHL
Enterprises Canada L.P., 2011 ONCA 511, 106 O.R. (3d) 677 (Ont. C.A.), at para. 5. When that occurs, the judge commits
an error of law: Moore v. Sweet, 2017 ONCA 182, 134 O.R. (3d) 721 (Ont. C.A.), at para. 30 (leave to appeal to S.C.C.
allowed [2017] S.C.C.A. No. 156 (S.C.C.) with judgment reserved on February 8, 2018). That error results from the procedural
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unfairness that is visited upon the parties which, by itself, warrants appellate intervention: Rodaro v. Royal Bank (2002), 59
O.R. (3d) 74 (Ont. C.A.), at para. 62.
14 In this case, the parties proceeded before the application judge for a determination of their respective rights based on the
interpretation of clause 17 of the APS. More specifically, the parties sought a determination as to whether the payment required
under the Cost Sharing Agreement, as a condition of the severance, was onerous or unreasonable under Clause 17. Clause 19
was not part of the dispute between the parties. In fact, the respondent never took the position that there was any failure by the
appellant to comply with its obligations in respect of the property's zoning or the requirements of clause 19. There is also not
a single mention of clause 19 in the Notice of Application nor is there any mention of the zoning issue generally. Further, this
court was told that there was no mention of clause 19 during the course of the application hearing, save for a passing reference
in the respondent's reply. While counsel for the respondent hedged on this issue at the appeal hearing, any doubt on this point
is removed by the contents of the application judge's reasons on costs. In those reasons, he said, at paras. 5-6:
Time was spent examining the requirement of severance, and how it should be applied in the particular context. As it is,
the decision made reflects not on that question but on zoning and the responsibility to have the rezoning of the property
"in full force and effect" at the time of sale.
This understanding did not arise from the submissions made but from the separate consideration by the court. My concern
for the award of costs does not stem from the failure of the applicant to establish bad faith or the unnecessary reliance
of the respondent on what members of the municipal staff or others might have anticipated independent of the words of
the agreement but on the fact that for all the effort made the answer lay in a place the parties, for whatever reason, did
not identify.
[Emphasis added.]
15 As the authorities make clear, the application judge's decision to dispose of the application on a basis that was not advanced
by the parties amounts to a denial of procedural fairness. That reality mandates that the decision must be set aside. The issue
then becomes whether the matter must be remitted back to the Superior Court of Justice for a fresh determination, or whether
the issue can be determined by this court on the basis of the existing record and the arguments that were made by the parties
on the interpretation of clause 17. 2
16
In my view, the record and arguments allow this court to make its own determination pursuant to s. 134(1)(a) of the
Courts of Justice Act, R.S.O. 1990, c. C.43.
17
Clause 17 permits the appellant to refuse to comply with a condition of severance that is onerous or unreasonable. The
application judge made brief reference at the tail end of his reasons to the fact that, while the $407,582 that had to be paid under
the Cost Sharing Agreement was approximately 10.3% of the $3,960,000 sale price, there was no evidence as to the percentage
that the $407,582 represented in terms of the profit the appellant would make on the sale of the property. This led the application
judge to say, at para. 32, "in the absence of context it is not possible to assess whether $407,582 is 'onerous'."
18
In my view, that is not the appropriate test to be applied in determining whether the amount to be paid under the Cost
Sharing Agreement was onerous or unreasonable under clause 17. In fact, it is not the onerous exception that applies to the
payment, it is the unreasonable exception. What renders the payment unreasonable, in these circumstances, is the fact that the
appellant never had any intention of developing this property. It was selling the property. It was the respondent that wished to
develop the property. I share the position of the appellant that it would be unreasonable for it to have to pay what is undeniably
a cost of development from the price that it negotiated for the sale of an undeveloped property.
19
In this regard, reasonableness must be interpreted objectively. There was ample objective evidence demonstrating that
a reasonable person would not consider the requirement, that a vendor of undeveloped land pay the costs associated with the
future development of the land, to be a reasonable interpretation of the APS. As noted earlier, there was no precedent in the City
for a non-developing vendor being forced, as a condition of severance, to enter into a cost sharing agreement among developers.
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This conclusion is reinforced by the application judge's finding, at para. 30 of his reasons, that the appellant was "surprised" to
find that it would be required to enter into the Cost Sharing Agreement, which related entirely to developers, in order to sever
the property so that it could sell it.
20
I conclude that the condition imposed by the City, that the Cost Sharing Agreement be entered into, with the requisite
$407,582 payment in order to obtain the severance, was an unreasonable one for the appellant to bear. It therefore fell to the
respondent, under clause 17, to either bear that cost or terminate the APS. The respondent chose the former.
Conclusion
21

I would allow the appeal, set aside the judgment below, and dismiss the application.

22 In accordance with the agreement of the parties, the appellant is entitled to its costs of the appeal in the amount of $25,000,
inclusive of disbursements and HST. The parties also agreed that, in the event that the appeal was successful, the appellant
would be entitled to the costs of the application in the amount of $68,407.68, plus HST, as fixed by the application judge.
C.W. Hourigan J.A.:
I agree.
Grant Huscroft J.A.:
I agree.
Appeal allowed.
APPENDIX
17. Severance
This Agreement is subject to the express condition that this Agreement is effective only if the provisions of Section 50 of
the Planning Act (Ontario), as amended from time to time, have been complied with. Forthwith following the date the size
and configuration of the Property has been determined, the Vendor, at the Vendor's sole expense, shall make application for
the consent of the Committee of Adjustment for the City of Markham in order to permit the conveyance of the Property to
the Purchaser in accordance with the subdivision control provisions of the Planning Act and shall proceed diligently using all
reasonable efforts to successfully complete this application.
All conditions imposed in the severance consent shall have been complied with on or before the Closing Date. The Vendor shall
satisfy all conditions imposed in connection with the severance consent at its sole expense provided that such conditions are
not onerous or unreasonable. In the event that the conditions of consent are onerous or unreasonable and as a result the Vendor
is not prepared to satisfy the conditions imposed in the severance consent, the Purchaser at the Vendor's sole and unfettered
discretion shall have the option of satisfying the conditions imposed in the severance consent at the cost of the Purchaser. If by
October 30, 2016 (the "Severance Date") the necessary consent is not given, or if approval is given but conditions are attached
which the Vendor is not prepared to satisfy for the reasons stated herein (and the Purchaser does not elect to satisfy, upon having
been given the option to do so) or if approval is given but is appealed and the Vendor is not prepared to defend such appeal, this
Agreement shall be null and void, the Deposit and any accrued interest thereon shall be returned to the Purchaser and neither
party shall have any future obligations to the other respecting this Agreement.
The Vendor shall prepare the reference plan(s) required in order to effect the severance consent at its sole cost and expense,
which reference plan shall be subject to the Purchaser's written approval, acting reasonably.
Prior to submitting any materials to the Committee of Adjustment for the City of Markham in respect of the severance consent,
the Vendor shall first deliver same to the Purchaser for the Purchaser's written approval, such approval not to be unreasonably
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delayed or withheld. The Vendor shall keep the Purchaser informed of all matters in connection with the severance process and
shall provide the Purchaser with copies of all materials in respect thereof.
19. Zoning
The Purchaser acknowledges that the Property is currently zoned "Agricultural" and is designated as Business Park Corridor by
the Official Plan of Markham. The Purchaser intends to construct a three storey office building of approximately 65,000 square
feet with approximately 300 surface parking stalls ("Purchaser's Intended Development"). This Agreement shall be conditional
until August 1, 2016 upon the Vendor obtaining Zoning in the Final Form required for the Purchaser's Intended Development
of the Property. For the purposes of this Agreement, Zoning in Final Form shall mean an Official Plan amendment and/or
rezoning of the Property re-designating and rezoning the Property to permit the Purchaser's Intended Development and such
redesignation and rezoning being in full force and effect, with all appeal periods having expired without appeals, or all appeals
having been determined to the satisfaction of the Purchaser without any further right of appeal. The required zoning change is
to be undertaken at the sole cost and responsibility of the Vendor. Such rezoning may be completed prior to the Closing Date,
but in the event that such rezoning is not completed, the Vendor or at its sole discretion may extend the Closing Date to such
a time when the rezoning has been completed and is in force and effect. In such case, the Vendor shall notify the Purchaser
in writing of the successor rezoning, and the Closing Date shall be amended to reflect thirty (30) days from such event. In the
event that that Vendor is unable to obtain the necessary rezoning by December 1, 2016 then this agreement shall become null
and void and the Vendor shall return all Deposits to the Purchaser with interest and without penalty.
Footnotes
1

I would observe, in passing, that this conclusion appears to be inconsistent with this court's decision in Disera v. Liberty Developments
Inc., 2008 ONCA 34, 63 R.P.R. (4th) 197 (Ont. C.A.).

2

I note that this case does not involve an application for judicial review or an appeal from an administrative tribunal where this court's
jurisdiction to substitute its own decision may be more limited.
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Labatt Brewing Co. v. NHL Enterprises Canada L.P.
2011 CarswellOnt 6140, 2011 ONCA 511, 106 O.R. (3d) 677,
204 A.C.W.S. (3d) 535, 282 O.A.C. 151, 86 B.L.R. (4th) 226

Labatt Brewing Company Limited and Labatt Breweries of Canada LP,
Applicants (Respondents) and NHL Enterprises Canada, L.P., NHL Interactive
Cyberenterprises, LLC, NHL Enterprises, L.P., NHL Enterprises B.V.,
Molson Coors Canada Inc. and Millercoors LLC, Respondents (Appellants)
D. O'Connor A.C.J.O., J.C. MacPherson, Paul Rouleau JJ.A.
Heard: July 7, 2011
Judgment: July 12, 2011
Docket: CA C53817, C53818
Proceedings: reversing Labatt Brewing Co. v. NHL Enterprises Canada L.P. (2011), 2011 ONSC 3219, 2011 CarswellOnt 4289
(Ont. S.C.J. [Commercial List])
Counsel: Terrance J. O'Sullivan, James Renihan, for NHL
Paul Steep, Thomas Sutton, Adam Ship, for Molson
Linda Rothstein, Richard P. Stephenson, Andrew Lewis, for Labatt
Per curiam:
1
In this expedited appeal, the appellants NHL Enterprises, L.P. ("NHL") and Molson Coors Canada Inc. ("Molson") and
several related companies appeal from the judgment of Newbould J. dated June 3, 2011. On an application brought by Labatt
Brewing Company Limited ("Labatt") and a related company, he held that the NHL and Labatt reached a binding sponsorship
agreement on November 12, 2010. As a result, the NHL was not free to enter into a similar agreement (for substantially more
money) with Molson on February 8, 2011.
2
In its application, Labatt sought an interpretation of the s. 7 renewal provision contained in the previous sponsorship
agreement between the NHL and Labatt. The provision provided for a 60-day exclusive negotiation period.
3

The appellants advance four grounds of appeal as expressed in the NHL's factum:
(a) Did the application judge err by considering whether the NHL and Labatt had reached a binding sponsorship agreement
on November 12, given that such a position was not advanced by Labatt in the proceeding below and the NHL did not
have an opportunity to respond to it?
(b) Did the application judge err in finding that the NHL and Labatt reached a binding sponsorship agreement on November
12, given that neither party believed that such an agreement existed and both parties had agreed that any such agreement
had to take the form of a signed document?
(c) Did the application judge err by finding that (i) the doctrines of waiver and promissory estoppel could be used by Labatt
to prevent the Exclusive Negotiating Period from expiring, and (ii) the NHL intentionally and unequivocally waived such
expiry for an indefinite period of time?
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(d) In the event that Labatt was entitled to a remedy, did the application judge err by enjoining the NHL and Molson from
implementing the Molson Agreement, rather than directing a reference for damages?
4 In our view, this appeal can, and should, be resolved on the basis of the first issue. The central conclusion of the application
judge was that on November 12, 2010 the NHL and Labatt had reached a binding sponsorship agreement for the July 1, 2011
— June 30, 2014 period.
5
The problem is that this central conclusion was not anchored in the pleadings, evidence, positions or submissions of any
of the parties. Indeed the application judge recognized this when he said in his reasons: "I realize that this result is not exactly
what either side contended." As such, it was procedurally unfair, or contrary to natural justice, for the application judge to reach
this conclusion on this record.
6
In Rodaro v. Royal Bank (2002), 59 O.R. (3d) 74 (Ont. C.A.), Doherty J.A. held that it was both fundamentally unfair
and inherently unreliable for a trial judge to make findings against a defendant on the basis of a theory of legal liability not
advanced by the claimant. He said, at paras. 61-63:
The injection of a novel theory of liability into the case via the reasons for judgment was fundamentally unfair to [the
defendants].
In addition to fairness concerns which standing alone would warrant appellate intervention, the introduction of a new theory
of liability in the reasons for judgment also raises concerns about the reliability of that theory. We rely on the adversarial
process to get at the truth. That process assumes that the truth best emerges after a full and vigorous competition amongst
the various opposing parties. A theory of liability that emerges for the first time in the reasons for judgment is never tested
in the crucible of the adversarial process. We simply do not know how [the trial judge's] lost opportunity theory would have
held up had it been subject to the rigours of the adversarial process. We do know, however, that all arguments that were in
fact advanced by [the plaintiff] and were therefore subject to the adversarial process were found wanting by [the trial judge].
[The trial judge] erred in finding liability on a theory never pleaded and with respect to which battle was never joined at
trial. This error alone requires reversal.
7
In a similar vein, in A-C-H International Inc. v. Royal Bank (2005), 254 D.L.R. (4th) 327 (Ont. C.A.), Blair J.A. said,
at paras. 15-18:
The trial judge dismissed the conspiracy claim, and appears on his own initiative to have shifted the ground for liability to
a new theory, not pleaded or argued at trial, namely, conversion supported by a decision to pierce the corporate veil.
.....
Similarly, we do not know how the trial judge's conversion theory would have fared, had it been exposed to the rigours of
the adversarial process. Believing that the case against him was based upon the tort of conspiracy to defraud, as pleaded,
Mr. Courtney elected to call no defence and to move for a non-suit at the end of the cross-claimant's evidence. Like the
bank in the Rodaro case, he succeeded on the ground that had been litigated. But the trial judge shifted to a new theory
that had not been pleaded.
Had Mr. Courtney and his counsel known that they were required to meet a case based on the tort of conversion and the
court's equitable jurisdiction to pierce the corporate veil, they might well have conducted their preparations for the case,
and their handling of the case at trial, differently. They might have conducted the cross-examination of RBC's witnesses
on a broader basis. They might have decided to call a defence, generally. In particular, they might well have decided to call
Mr. Courtney in his own defence (perhaps to provide the explanation that the trial judge felt was necessary in the context
of the conversion claim, but that was apparently not necessary in the context of the conspiracy claim).

2

Because the appellant and his counsel did not know they were facing a case about conversion and personal liability based
on corporate veil principles, they were not in an informed position to make the foregoing decisions. As a result, we do not
know how these theories of liability would have survived, had the battle been joined, as Doherty J.A. said in Rodaro.
8 In Grass (Litigation Guardian of) v. Women's College Hospital (2005), 75 O.R. (3d) 85 (Ont. C.A.), leave to appeal refused,
[2005] S.C.C.A. No. 310 (S.C.C.), Cronk J.A. stated, at para. 53:
I recognize that in complicated negligence actions, like this case, the parties' positions are often refined, clarified and
sometimes augmented over time during the pre-trial discovery and production processes and at trial. Thus, the issues
framed by the pleadings in such actions do not always reflect the developed positions of the parties or the precise issues
as articulated and pursued at trial. Nevertheless, at the end of the day, the issues between the parties are defined by and
confined to those pleaded. In this case, the respondents' pleading supports the conclusion that the parties did not join issue
on the 'risks management' theory of negligence and the Transfer Option relied upon by the trial judge. On the basis of the
pleadings, it cannot be said that they were live issues in this action in any meaningful sense.
9

In Garfin v. Mirkopoulos (2009), 250 O.A.C. 168 (Ont. C.A.), Sharpe J.A. said, at para. 19:
Because the appellant did not plead that Mirkopoulos agreed with Crossen that he would pay the appellant's legal fees,
Mirkopoulos could not be expected to know that he should be prepared to meet that allegation. The trial judge erred in
awarding judgment against him on a ground not pleaded and not litigated at trial.

See also: Suddaby v. 864226 Ontario Inc., [2004] O.J. No. 2536 (Ont. C.A.), at paras. 6-9; and TSP-Intl Ltd. v. Mills (2006),
81 O.R. (3d) 266 (Ont. C.A.), at paras. 34-39.
10
With respect, the application judge's conclusion that the NHL and Labatt reached a binding sponsorship agreement by
the end of their meeting on November 12, 2010 runs aground when measured against these authorities. We say this for several
reasons.
11
First, and of particular importance in light of the above passages, Labatt did not plead that the parties had reached a
binding sponsorship agreement on November 12, 2010. There is not a word in the pleadings about the result of the November
12 meeting being a binding agreement giving Labatt Canadian sponsorship rights for the next three years.
12
Second, in its factum in support of the application, Labatt submitted that the term sheet (in effect, the rolling document
the parties worked on for three months), was sufficient for the purposes of s. 7 to constitute the business terms for a yet to be
negotiated binding agreement. This was on the basis that s. 7 did not impose "a requirement that the parties enter into a free
standing legally enforceable agreement."
13
Third, at no time during the application hearing did Labatt assert that a binding sponsorship agreement existed between
the parties. At the hearing, Labatt expressly disavowed that it had reached a binding sponsorship agreement with the NHL on
November 12 or any time thereafter. Labatt argued only that on November 12 the parties had reached "Terms of Renewal", which
it asserted was something less than a binding sponsorship agreement, and that as a result the NHL was obligated to continue
negotiations toward a binding sponsorship agreement. When asked by the application judge whether the NHL and Labatt would
be obligated to implement the "Terms of Renewal" on July 1, 2011 if negotiation for a binding sponsorship agreement were
still ongoing, Labatt's counsel expressly stated that any such implementation would be "voluntary" in the absence of a signed
agreement.
14 Fourth, having heard Labatt's negative response to his query about whether Labatt was asserting that a binding sponsorship
agreement had been achieved on November 12, 2010, the application judge did not raise this issue with the NHL or Molson
during their submissions. He did not, therefore, have the benefit of their position on what ultimately became the pivotal
conclusion on which his judgment, and the rights of the parties, turned.

3

15 Fifth, we accept the NHL's submission that if it had known that the existence of a binding sponsorship agreement between
the NHL and Labatt on and after November 12, 2010 was at issue, it would have conducted its defence to Labatt's application in
a very different fashion. The reality is that there is a significant difference between interpreting s. 7, the renewal provision, which
is essentially a pure question of law, and determining whether the NHL and Labatt formed a binding agreement on November
12, 2010, which necessarily involves the determination of factual issues.
16
The NHL submits that this difference between the nature of the question posed by Labatt in its application (the
interpretation of s. 7) and the nature of the ultimate issue decided by the application judge (the formation of a binding sponsorship
agreement) would have led it, if properly apprised of the application judge's thinking, to take very different steps in the litigation,
including: (1) moving for the application to be converted into an action, with attendant document production, discoveries, and
trial procedures; (2) marshalling different evidence; (3) calling different witnesses; (4) asking different questions when crossexamining Labatt's witnesses; (5) seeking to introduce viva voce evidence, as credibility is considerably more important in
determining the state of contractual negotiations than in interpreting a provision of a contract; and (6) advancing different legal
arguments and making different use of the existing evidence. Likewise, Molson says it would have proceeded differently in
advancing its case. We accept this submission.
17
Labatt attempts to overcome these points by emphasizing that the application judge engaged in an extended analysis
of the s. 7 renewal provision and ultimately provided a comprehensive interpretation of its wording — precisely what Labatt's
notice of application sought.
18 We accept that the application judge interpreted s. 7. However, that is not the end of the inquiry. The motion judge used this
interpretation as a springboard to reach a conclusion — indeed the crucial conclusion — resolving the rights of the parties. He
found that the NHL and Labatt had entered into a binding sponsorship agreement on November 12, 2010, a position that none
of the parties asserted, that one party (Labatt, the applicant) disavowed in oral submissions, and that the other two parties did
not have an opportunity to fully address. The NHL did address Labatt's submission that an agreement on "Terms of Renewal"
was reached and, in doing so took the position that more was required to constitute a binding agreement. However, the NHL
was never faced with, nor did it respond to, an allegation that a binding sponsorship agreement had in fact been entered into on
November 12, 2010. In short, it is the combination of the application judge's analysis of s. 7 and his conclusion that a binding
agreement was reached at the November 12, 2010 meeting that creates the procedural unfairness problem in this case.
19
Labatt's response to the case law cited above is reliance on Mason Homes Ltd. v. Oshawa Group Ltd., [2005] O.J. No.
4344 (Ont. C.A.). In that case, this court upheld the decision of a trial judge who found an independent oral contract formed on
December 11, 1990, instead of the written contract asserted in the pleadings.
20
In our view, Mason Homes does not assist Labatt. The court reviewed the pleadings and concluded, at para. 10, that "it
was reasonable for the trial judge to conclude that the pleading raised the issue of the existence and breach of an agreement to
lease between the parties, reached on or about December 11, 1990."
21
In summary, the NHL and Molson were not given an opportunity to address the ultimate conclusion reached by the
application judge, the formation of a binding agreement between the NHL and Labatt on November 12, 2010. In a real sense,
this constituted for the NHL a "finding [of] liability on a theory never pleaded and with respect to which battle was never
joined" (Rodaro, at para. 63). As Cronk J.A. said in Grass at para. 53, "at the end of the day, the issues between the parties
are defined by and confined to those pleaded." That did not happen in this case with the result that the NHL and Molson were
denied procedural fairness.
22
The appeal is allowed and the judgment of the application judge is set aside. The matter is remitted to a different judge
of the Superior Court of Justice for further proceedings if so advised.
23

The appellants are entitled to their costs of the appeal fixed at $17,500 each, inclusive of disbursements and HST.
Appeal allowed.
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Trustees

Syndics

Licensing of Trustees

Délivrance de licences aux syndics

Application for licence

Demande de licence

13 (1) A person who wishes to obtain a licence to act as
a trustee shall file with the Superintendent an application
for a licence in the prescribed form.

13 (1) Quiconque désire obtenir une licence afin d’agir

en qualité de syndic doit déposer au bureau du
surintendant une demande de licence en la forme
prescrite.

Conditions of eligibility

Conditions d’obtention

(2) The Superintendent, after such investigation con-

(2) Après avoir effectué à l’égard du demandeur les

cerning an applicant for a licence to act as a trustee as the
Superintendent considers necessary, may issue the licence if the Superintendent is satisfied, having regard to
the criteria referred to in paragraph 5(4)(d), that the applicant is qualified to obtain the licence.

investigations qu’il estime nécessaires et déterminé,
compte tenu des critères visés à l’alinéa 5(4)d), que celuici a les qualités requises, le surintendant peut lui délivrer
une licence.

Non-eligibility

Inéligibilité

(3) The Superintendent may refuse to issue a licence to

(3) Le surintendant peut refuser de délivrer une licence

an applicant who is insolvent or has been found guilty of
an indictable offence that, in the Superintendent’s opinion, is of a character that would impair the trustee’s capacity to perform his or her fiduciary duties.

si le demandeur est insolvable ou s’il a été reconnu
coupable d’un acte criminel dont la nature, selon lui, le
rend inapte à agir comme fiduciaire.
L.R. (1985), ch. B-3, art. 13; 1992, ch. 27, art. 9; 1997, ch. 12, art. 6; 2005, ch. 47, art. 9.

R.S., 1985, c. B-3, s. 13; 1992, c. 27, s. 9; 1997, c. 12, s. 6; 2005, c. 47, s. 9.

Form of licence

Forme de la licence et conditions

13.1 A licence shall

13.1 La licence est établie en la forme prescrite et

mentionne le district de faillite, ou la partie de celui-ci,
dans les limites duquel le syndic exerce ses fonctions et,
le cas échéant, les conditions et restrictions que le
surintendant estime indiqué d’imposer.

(a) be in the prescribed form;
(b) specify the bankruptcy district or part thereof in

which the trustee is entitled to act; and

1992, ch. 27, art. 9; 1997, ch. 12, art. 7.

(c) be subject to such conditions and limitations as
the Superintendent considers appropriate and may
specify therein.
1992, c. 27, s. 9; 1997, c. 12, s. 7.

Fees payable

Droits à payer

13.2 (1) Prior to the issue of a licence, the applicant

13.2 (1) Le postulant paye les droits prescrits avant la
délivrance de la licence.

shall pay such fees as may be prescribed.
Annual fees

Droits annuels

(2) Each year, starting with the year in which a licence is

(2) Chaque année suivant la délivrance de la licence, les

issued to a trustee, the trustee shall pay the prescribed
fees on or before the prescribed date or, if there is no prescribed date, on or before December 31.

syndics payent les droits prescrits, au plus tard à la date
prescrite ou, à défaut, au plus tard le 31 décembre.

When licence invalid

Défaut

(3) A licence ceases to be valid on the failure of the

(3) Le défaut de paiement des droits ou la faillite du

trustee to pay a fee in accordance with subsection (2) or if
the trustee becomes bankrupt.

syndic entraîne l’annulation de la licence.
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Superintendent may reinstate licence

Nouvelle délivrance

(4) Where a licence has ceased to be valid by reason of

(4) Le surintendant peut réactiver la licence d’un syndic

devenue nulle :

(a) failure to pay fees, the Superintendent may rein-

a) pour défaut de payer les droits visés au paragraphe

state it where the trustee pays the outstanding fees together with a prescribed penalty amount and provides
a reasonable written explanation of the failure to pay
them in accordance with subsection (2); or

(2), sur justification écrite par l’intéressé et sur
paiement des droits arriérés et des pénalités
prescrites;
b) en raison de sa faillite, à la suite d’observations
écrites de l’intéressé, aux conditions et restrictions
qu’il estime indiqué d’imposer.

(b) the trustee becoming bankrupt, the Superintendent may, on written representations made by the
trustee, reinstate the licence subject to such conditions
and limitations as the Superintendent considers appropriate and may specify therein.

Suspension or cancellation

Suspension ou annulation

(5) A licence may be suspended or cancelled by the Su-

(5) Une licence peut être suspendue ou annulée par le
surintendant :

perintendent
(a) if the trustee has been found guilty of an indictable
offence that, in the Superintendent’s opinion, is of a
character that would impair the trustee’s capacity to
perform his or her fiduciary duties;

a) si le syndic a été reconnu coupable d’un acte
criminel dont la nature, selon lui, le rend inapte à agir
comme fiduciaire;

(b) if the trustee has failed to comply with any of the

restrictions de sa licence;

conditions or limitations to which the licence is subject;

c) si le syndic a cessé d’agir à ce titre;

(c) if the trustee has ceased to act as a trustee; or

d) à la demande du syndic.

b) si le syndic n’a pas observé l’une des conditions ou

(d) at the request of the trustee.

Notice of intended decision

Avis de la décision

(6) Notice of an intended decision under subsection (5)
shall be in writing setting out the Superintendent’s reasons therefor and shall be sent to the trustee at least ten
days before the decision takes effect.

(6) Au moins dix jours avant la prise d’effet de la

Conditions

Obligations

(7) If a licence ceases to be valid by virtue of subsection

(7) En cas de suspension ou d’annulation de la licence au
titre des paragraphes (3) ou (5), le surintendant peut
imposer au syndic les obligations qu’il estime indiquées,
notamment celle de fournir une garantie pour la
protection de l’actif.

décision qu’il se propose de prendre au titre du
paragraphe (5), le surintendant envoie au syndic un
préavis écrit mentionnant les motifs de sa décision.

(3) or is suspended or cancelled under subsection (5), the
Superintendent may impose on the trustee any requirements that the Superintendent considers appropriate, including a requirement that the trustee provide security
for the protection of an estate.
Non-application of procedure

Non-application

(8) For greater certainty, section 14.02 does not apply in

(8) Il est entendu que l’article 14.02 ne s’applique pas à la

respect of a suspension or cancellation of a licence under
subsection (5).

suspension ou à l’annulation de la licence visée au
paragraphe (5).

1992, c. 27, s. 9; 1997, c. 12, s. 8; 2004, c. 25, s. 12; 2005, c. 47, s. 10; 2019, c. 29, s. 160.

1992, ch. 27, art. 9; 1997, ch. 12, art. 8; 2004, ch. 25, art. 12; 2005, ch. 47, art. 10; 2019,
ch. 29, art. 160.
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Conduct of Trustees

Conduite des syndics

Where trustee is not qualified to act

Incompatibilité

13.3 (1) Except with the permission of the court and on

13.3 (1) Sauf avec l’autorisation du tribunal et aux

such conditions as the court may impose, no trustee shall
act as trustee in relation to the estate of a debtor

conditions qu’il peut fixer, ne peut agir à titre de syndic
de l’actif d’un débiteur le syndic :

(a) where the trustee is, or at any time during the two
preceding years was,

a) qui est ou, au cours des deux années précédentes, a
été :

(i) a director or officer of the debtor,

(i) administrateur ou dirigeant du débiteur,

(ii) an employer or employee of the debtor or of a

director or officer of the debtor,

(ii) employeur ou employé du débiteur ou d’un
administrateur ou dirigeant de celui-ci,

(iii) related to the debtor or to any director or officer of the debtor, or

(iii) lié au débiteur ou à l’un de ses administrateurs
ou dirigeants,

(iv) the auditor, accountant or legal counsel, or a
partner or an employee of the auditor, accountant
or legal counsel, of the debtor; or

(iv) vérificateur, comptable ou conseiller juridique
du débiteur ou leur employé ou associé;
b) qui est :

(b) where the trustee is

(i) le fondé de pouvoir aux termes d’un acte

(i) the trustee under a trust indenture issued by the

constitutif d’hypothèque — au sens du Code civil du
Québec — émanant du débiteur ou d’une personne
liée à celui-ci ou le fiduciaire aux termes d’un acte
de fiducie émanant du débiteur ou d’une personne
liée à celui-ci,

debtor or any person related to the debtor, or the
holder of a power of attorney under an act constituting a hypothec within the meaning of the Civil
Code of Québec that is granted by the debtor or any
person related to the debtor, or

(ii) lié au fondé de pouvoir ou au fiduciaire visé au
sous-alinéa (i).

(ii) related to the trustee, or the holder of a power

of attorney, referred to in subparagraph (i).
Copy of application to Superintendent

Avis au surintendant

(1.1) A trustee who applies for the permission of the
court for the purposes of subsection (1) shall without delay send a copy of the application to the Superintendent.

(1.1) S’il demande l’autorisation visée au paragraphe (1),
le syndic envoie sans délai une copie de sa demande au
surintendant.

Where disclosure required

Divulgation obligatoire

(2) No trustee shall act as a trustee in relation to the es-

(2) Sauf s’il a divulgué, lors de sa nomination et à la

tate of a debtor where the trustee is already

première assemblée des créanciers, ce lien et la
possibilité de conflits d’intérêts, ne peut agir à titre de
syndic à l’égard de l’actif d’un débiteur, le syndic qui est
déjà :

(a) the trustee in the bankruptcy of, or in a proposal
concerning, any person related to the debtor, or
(b) the receiver, within the meaning of subsection
243(2), or the liquidator of the property of any person
related to the debtor,

a) syndic de la faillite ou de la proposition d’une

personne liée au débiteur;
b) le séquestre au sens du paragraphe 243(2) ou le

without making, at the time of being appointed as trustee
in relation to the estate of the debtor and at the first
meeting of creditors, full disclosure of that fact and of the
potential conflict of interest.

liquidateur des biens d’une personne liée au débiteur.
1992, ch. 27, art. 9; 1997, ch. 12, art. 9(F); 2004, ch. 25, art. 13; 2005, ch. 47, art. 11;
2007, ch. 36, art. 4(F).

1992, c. 27, s. 9; 1997, c. 12, s. 9(F); 2004, c. 25, s. 13; 2005, c. 47, s. 11; 2007, c. 36, s.
4(F).
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Trustee may act for secured creditor

Possibilité pour le syndic d’agir pour un créancier
garanti

13.4 (1) No trustee may, while acting as the trustee of
an estate, act for or assist a secured creditor to assert a
claim against the estate or to realize or otherwise deal
with a security that the secured creditor holds, unless the
trustee has obtained a written opinion from independent
legal counsel that the security is valid and enforceable
against the estate.

13.4 (1) Le syndic d’un actif ne peut, pendant qu’il

Notification by trustee

Avis du syndic

(1.1) Forthwith on commencing to act for or assist a se-

(1.1) Dès qu’il commence à agir pour le compte d’un

cured creditor of the estate in the manner set out in subsection (1), a trustee shall notify the Superintendent and
the creditors or the inspectors

créancier garanti ou à lui prêter son concours, le syndic
avise le surintendant et soit les créanciers, soit les
inspecteurs :

exerce ses fonctions, agir pour le compte d’un créancier
garanti ni lui prêter son concours dans le but de faire
valoir une réclamation contre l’actif ou d’exercer un droit
afférent à la garantie détenue par ce créancier,
notamment celui de la réaliser, à moins d’avoir obtenu
l’avis écrit d’un conseiller juridique indépendant
attestant que cette garantie est valide et exécutoire.

(a) that the trustee is acting for the secured creditor;

a) qu’il agit pour le compte du créancier garanti;

(b) of the basis of any remuneration from the secured

b) de la rémunération qu’il reçoit du créancier

creditor; and

garanti;

(c) of the opinion referred to in subsection (1).

c) de l’avis juridique.

Trustee to provide opinion

Copie de l’avis juridique

(2) Within two days after receiving a request therefor, a

(2) Dans les deux jours suivant une demande à cet effet,

trustee shall provide the Superintendent with a copy of
the opinion referred to in subsection (1) and shall also
provide a copy to each creditor who has made a request
therefor.

le syndic remet une copie de l’avis juridique au
surintendant et une copie aux créanciers qui en ont fait la
demande.
1992, ch. 27, art. 9; 1997, ch. 12, art. 10; 2004, ch. 25, art. 14(A); 2005, ch. 47, art. 12;
2007, ch. 36, art. 5.

1992, c. 27, s. 9; 1997, c. 12, s. 10; 2004, c. 25, s. 14(E); 2005, c. 47, s. 12; 2007, c. 36, s.
5.

Code of Ethics

Code de déontologie

13.5 A trustee shall comply with the prescribed Code of

Ethics.

13.5 Les syndics sont tenus de se conformer au code de
déontologie prescrit.

1992, c. 27, s. 9; 2005, c. 47, s. 13.

1992, ch. 27, art. 9; 2005, ch. 47, art. 13.

Persons disqualified from working for trustee

Interdiction

13.6 A trustee shall not engage the services of a person

13.6 Le syndic ne peut retenir les services d’une
personne :

(a) whose trustee licence has been cancelled under

a) soit dont le surintendant a annulé la licence aux

paragraph 13.2(5)(a) or subsection 14.01(1); or

termes de l’alinéa 13.2(5)a) ou du paragraphe 14.01(1);

(b) who is the subject of a direction made by the Su-

b) soit qui est visée par une instruction donnée par le
surintendant en vertu de l’alinéa 14.03(1)d).

perintendent under paragraph 14.03(1)(d).
1997, c. 12, s. 11; 2005, c. 47, s. 13.

1997, ch. 12, art. 11; 2005, ch. 47, art. 13.
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Appointment and Substitution of
Trustees

Nomination et remplacement des
syndics

Appointment of trustee by creditors

Nomination d’un syndic par les créanciers

14 The creditors may, at any meeting by special resolu-

14 Les créanciers peuvent, par résolution spéciale à

tion, appoint or substitute another licensed trustee for
the trustee named in an assignment, a bankruptcy order
or a proposal, or otherwise appointed or substituted.

toute assemblée, nommer un autre syndic ou substituer
un autre syndic au syndic désigné dans une cession,
ordonnance de faillite ou proposition, ou autrement
nommé ou substitué.

R.S., 1985, c. B-3, s. 14; 1992, c. 27, s. 9; 2004, c. 25, s. 15.

L.R. (1985), ch. B-3, art. 14; 1992, ch. 27, art. 9; 2004, ch. 25, art. 15.

Decision affecting licence

Décision relative à la licence

14.01 (1) If, after making or causing to be made an inquiry or investigation into the conduct of a trustee, it appears to the Superintendent that

14.01 (1) Après avoir tenu ou fait tenir une
investigation ou une enquête sur la conduite du syndic, le
surintendant peut prendre l’une ou plusieurs des
mesures énumérées ci-après, soit lorsque le syndic ne
remplit pas adéquatement ses fonctions ou a été reconnu
coupable de mauvaise administration de l’actif, soit
lorsqu’il n’a pas observé la présente loi, les Règles
générales, les instructions du surintendant ou toute autre
règle de droit relative à la bonne administration de l’actif,
soit lorsqu’il est dans l’intérêt public de le faire :

(a) a trustee has not properly performed the duties of

a trustee or has been guilty of any improper management of an estate,
(b) a trustee has not fully complied with this Act, the

General Rules, directives of the Superintendent or any
law with regard to the proper administration of any
estate, or

a) annuler ou suspendre la licence du syndic;

(c) it is in the public interest to do so,

b) soumettre sa licence aux conditions ou restrictions

(d) cancel or suspend the licence of the trustee;

qu’il estime indiquées, et notamment l’obligation de se
soumettre à des examens et de les réussir ou de suivre
des cours de formation;

(e) place such conditions or limitations on the licence

c) ordonner au syndic de rembourser à l’actif toute

the Superintendent may do one or more of the following:

somme qui y a été soustraite en raison de sa conduite;

as the Superintendent considers appropriate including
a requirement that the trustee successfully take an exam or enrol in a proficiency course;

d) ordonner au syndic de prendre toute mesure qu’il
estime indiquée et que celui-ci a agréée.

(f) require the trustee to make restitution to the estate
of such amount of money as the estate has been deprived of as a result of the trustee’s conduct; and
(g) require the trustee to do anything that the Superintendent considers appropriate and that the trustee
has agreed to.

Application to former trustees

Application aux anciens syndics

(1.1) This section and section 14.02 apply, in so far as
they are applicable, in respect of former trustees, with
such modifications as the circumstances require.

(1.1) Dans la mesure où ils sont applicables, le présent

article et l’article 14.02 s’appliquent aux anciens syndics
avec les adaptations nécessaires.

Delegation

Délégation

(2) The Superintendent may delegate by written instrument, on such terms and conditions as are therein specified, any or all of the Superintendent’s powers, duties
and functions under subsection (1), subsection 13.2(5),
(6) or (7) or section 14.02 or 14.03.

(2) Le surintendant peut, par écrit et aux conditions qu’il
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Notification to trustees

Notification

(3) Where the Superintendent delegates in accordance

(3) En cas de délégation aux termes du paragraphe (2), le

with subsection (2), the Superintendent or the delegate
shall

surintendant ou le délégué doit :
a) dans la mesure où la délégation vise les syndics en
général, en aviser tous les syndics par écrit;

(a) where there is a delegation in relation to trustees

generally, give written notice of the delegation to all
trustees; and

b) en tout état de cause, aviser par écrit, avant
l’exercice du pouvoir qui fait l’objet de la délégation ou
lors de son exercice, tout syndic qui pourrait être
touché par l’exercice de ce pouvoir.

(b) whether or not paragraph (a) applies, give written

notice of the delegation of a power to any trustee who
may be affected by the exercise of that power, either
before the power is exercised or at the time the power
is exercised.

1992, ch. 27, art. 9; 1997, ch. 12, art. 12; 2005, ch. 47, art. 14; 2007, ch. 36, art. 6.

1992, c. 27, s. 9; 1997, c. 12, s. 12; 2005, c. 47, s. 14; 2007, c. 36, s. 6.

Notice to trustee

Avis au syndic

14.02 (1) Before deciding whether to exercise any of the

14.02 (1) Avant de décider de prendre l’une ou
plusieurs des mesures visées au paragraphe 14.01(1), le
surintendant envoie au syndic un avis écrit et motivé de
la ou des mesures qu’il peut prendre et lui donne la
possibilité de se faire entendre.

powers referred to in subsection 14.01(1), the Superintendent shall send the trustee written notice of the powers that the Superintendent may exercise and the reasons
why they may be exercised and afford the trustee a reasonable opportunity for a hearing.
Summons

Convocation de témoins

(1.1) The Superintendent may, for the purpose of the

(1.1) Il peut, aux fins d’audition, convoquer des témoins

hearing, issue a summons requiring and commanding
any person named in it

par assignation leur enjoignant :
a) de comparaître aux date, heure et lieu indiqués;

(a) to appear at the time and place mentioned in it;

b) de témoigner sur tous faits connus d’eux se
rapportant à l’investigation ou à l’enquête sur la
conduite du syndic;

(b) to testify to all matters within their knowledge rel-

ative to the subject matter of the inquiry or investigation into the conduct of the trustee; and

c) de produire tous livres, registres, données,
documents ou papiers, sur support électronique ou
autre, qui se rapportent à l’investigation ou à l’enquête
et dont ils ont la possession ou la responsabilité.

(c) to bring and produce any books, records, data,

documents or papers — including those in electronic
form — in their possession or under their control relative to the subject matter of the inquiry or investigation.
Effect throughout Canada

Effet

(1.2) A person may be summoned from any part of
Canada by virtue of a summons issued under subsection
(1.1).

(1.2) Les assignations visées au paragraphe (1.1) ont

Fees and allowances

Frais et indemnité

(1.3) Any person summoned under subsection (1.1) is

entitled to receive the like fees and allowances for so doing as if summoned to attend before the Federal Court.

(1.3) Toute personne assignée reçoit les frais et
indemnités accordés aux témoins assignés devant la Cour
fédérale.

Procedure at hearing

Procédure de l’audition

(2) At a hearing referred to in subsection (1), the Superintendent

(2) Lors de l’audition, le surintendant :
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(a) has the power to administer oaths;

a) peut faire prêter serment;

(b) is not bound by any legal or technical rules of evidence in conducting the hearing;

b) n’est lié par aucune règle juridique ou procédurale
en matière de preuve;

(c) shall deal with the matters set out in the notice of

c) règle les questions exposées dans l’avis d’audition

the hearing as informally and expeditiously as the circumstances and a consideration of fairness permit;
and

avec célérité et sans formalisme, eu égard aux
circonstances et à l’équité;
d) fait établir un résumé écrit de toute preuve orale.

(d) shall cause a summary of any oral evidence to be

made in writing.
Record

Dossier et audition

(3) The notice referred to in subsection (1) and, where

(3) L’audition et le dossier de l’audition sont publics à

applicable, the summary of oral evidence referred to in
paragraph (2)(d), together with such documentary evidence as the Superintendent receives in evidence, form
the record of the hearing and the record and the hearing
are public, unless the Superintendent is satisfied that
personal or other matters that may be disclosed are of
such a nature that the desirability of avoiding public disclosure of those matters, in the interest of a third party or
in the public interest, outweighs the desirability of the access by the public to information about those matters.

moins que le surintendant ne juge que la nature des
révélations possibles sur des questions personnelles ou
autres est telle que, en l’espèce, l’intérêt d’un tiers ou
l’intérêt public l’emporte sur le droit du public à
l’information. Le dossier de l’audition comprend l’avis
prévu au paragraphe (1), le résumé de la preuve orale
visé à l’alinéa (2)d) et la preuve documentaire reçue par
le surintendant.

Decision

Décision

(4) The decision of the Superintendent after a hearing
referred to in subsection (1), together with the reasons
therefor, shall be given in writing to the trustee not later
than three months after the conclusion of the hearing,
and is public.

(4) La décision du surintendant est rendue par écrit,

Review by Federal Court

Examen de la Cour fédérale

(5) A decision of the Superintendent given pursuant to
subsection (4) is deemed to be a decision of a federal
board, commission or other tribunal that may be reviewed and set aside pursuant to the Federal Courts Act.

(5) La décision du surintendant, rendue et remise

motivée et remise au syndic dans les trois mois suivant la
clôture de l’audition, et elle est publique.

conformément au paragraphe (4), est assimilée à celle
d’un office fédéral et comme telle est soumise au pouvoir
d’examen et d’annulation prévu à la Loi sur les Cours
fédérales.

1992, c. 27, s. 9; 1997, c. 12, s. 13; 2002, c. 8, s. 182; 2005, c. 47, s. 15; 2007, c. 36, s. 7.

1992, ch. 27, art. 9; 1997, ch. 12, art. 13; 2002, ch. 8, art. 182; 2005, ch. 47, art. 15; 2007,
ch. 36, art. 7.

Conservatory measures

Mesures conservatoires

14.03 (1) Subject to subsection (2), the Superintendent

14.03 (1) Pour assurer la sauvegarde d’un actif ou des

may, for the protection of an estate, the rights of the
creditors or the debtor,

droits des créanciers ou du débiteur, le surintendant
peut, sous réserve du paragraphe (2) :

(a) direct a person to deal with property of the estate
described in the direction in such manner as may be
indicated in the direction, including the continuation
of the administration of the estate;

a) donner instruction à quiconque de s’occuper des
biens de l’actif visé dans les instructions
conformément aux modalités qui y sont indiquées,
notamment d’en continuer l’administration;

(b) direct any person to take such steps as the Super-

b) donner instruction à quiconque de prendre les
mesures qu’il estime nécessaires à la sauvegarde des

intendent considers necessary to preserve the books,
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records, data, including data in electronic form, and
documents of the estate;

livres, registres, données sur support électronique ou
autre, et documents de l’actif;

(c) direct a bank or other depository not to pay out

c) donner

instruction à une banque ou autre
dépositaire de ne faire aucun paiement sur les fonds
détenus au crédit de cet actif, si ce n’est conformément
à l’instruction;

funds held to the credit of the estate except in accordance with the direction; and
(d) direct the official receiver not to appoint the
trustee in respect of any new estates until a decision is
made under subsection 13.2(5) or 14.01(1).

d) donner instruction au séquestre officiel de ne plus

nommer le syndic en cause pour administrer de
nouveaux actifs tant qu’une décision n’est pas rendue
au titre des paragraphes 13.2(5) ou 14.01(1).

Circumstances

Circonstances

(2) The circumstances in which the Superintendent is
authorized to exercise the powers set out in subsection
(1) are where

(2) Le surintendant peut exercer les pouvoirs visés au
paragraphe (1) dans les circonstances suivantes :
a) le décès, la destitution ou l’empêchement du syndic
responsable de l’actif;

(a) an estate is left without a trustee by the death, re-

moval or incapacity of the trustee;

b) la tenue des investigations ou des enquêtes prévues

(b) the Superintendent makes or causes to be made

à l’alinéa 5(3)e);

any inquiry or investigation under paragraph 5(3)(e);

c) l’exercice par lui des pouvoirs visés à l’article 14.01;

(c) the Superintendent exercises any of the powers set

out in section 14.01;

d) le défaut de paiement de droits prévus au
paragraphe 13.2(2) à l’égard de la licence du syndic;

(d) the fees referred to in subsection 13.2(2) have not
been paid in respect of the trustee’s licence;

e) l’insolvabilité du syndic;

(e) a trustee becomes insolvent;

f) le syndic a été reconnu coupable d’un acte criminel

dont la nature, selon lui, le rend inapte à agir comme
fiduciaire ou il n’a pas observé l’une des conditions ou
restrictions de sa licence;

(f) a trustee has been found guilty of an indictable of-

fence that, in the Superintendent’s opinion, is of a
character that would impair the trustee’s capacity to
perform the trustee’s fiduciary duties, or has failed to
comply with any of the conditions or limitations to
which the trustee’s licence is subject; or

g) le fait qu’il envisage d’annuler la licence du syndic
au titre des alinéas 13.2(5)c) ou d).

(g) a circumstance referred to in paragraph 13.2(5)(c)

or (d) exists and the Superintendent is considering
cancelling the licence under subsection 13.2(5).
Contents and effect of direction

Teneur et effet des instructions

(3) A direction given pursuant to subsection (1)

(3) Les instructions énoncent la disposition législative

conformément à laquelle elles sont données, lient leur
destinataire et font pleinement foi de leur contenu en
faveur de leur destinataire.

(a) shall state the statutory authority pursuant to

which the direction is given;
(b) is binding on the person to whom it is given; and
(c) is, in favour of the person to whom it is given, con-

clusive proof of the facts set out therein.
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Liability ceases on compliance

Suppression de la responsabilité

(4) A person who complies with a direction given pur-

(4) Quiconque obtempère aux instructions données en

suant to subsection (1) is not liable for any act done by
the person only to comply with the direction.

application du paragraphe (1) échappe à toute
responsabilité pour les actes posés dans le seul but de s’y
conformer.

1992, c. 27, s. 9; 1997, c. 12, s. 14; 1999, c. 31, s. 18(E); 2005, c. 47, s. 16; 2007, c. 36, s.
8(F).

1992, ch. 27, art. 9; 1997, ch. 12, art. 14; 1999, ch. 31, art. 18(A); 2005, ch. 47, art. 16;
2007, ch. 36, art. 8(F).

Removal and appointment

Révocation et nomination

14.04 The court, on the application of any interested
person, may for cause remove a trustee and appoint another licensed trustee in the trustee’s place.

14.04 Le tribunal, à la demande de tout intéressé, peut

1992, c. 27, s. 9.

1992, ch. 27, art. 9.

Where there is no licensed trustee, etc.

Localité sans syndic autorisé

14.05 Where a debtor resides or carries on business in a

14.05 Lorsque le débiteur réside ou exerce un
commerce dans une localité où il n’y a pas de syndic
autorisé, et qu’il est impossible d’en trouver un qui
consente à agir comme syndic, le tribunal ou le séquestre
officiel peut nommer une personne digne de confiance
résidant dans la localité du débiteur pour administrer
l’actif de celui-ci, et, à cette fin, cette personne possède
tous les pouvoirs que la présente loi accorde à un syndic
autorisé, et les dispositions de la présente loi s’appliquent
à cette personne tout comme si elle avait été
régulièrement autorisée en vertu de l’alinéa 5(3)a).

révoquer pour un motif suffisant un syndic et nommer à
sa place un autre syndic autorisé.

locality in which there is no licensed trustee, and no licensed trustee can be found who is willing to act as
trustee, the court or the official receiver may appoint a
responsible person residing in the locality of the debtor
to administer the estate of the debtor, and that person,
for that purpose, has all the powers of a licensed trustee
under this Act, and the provisions of this Act apply to
that person as if a licence had been issued to that person
under paragraph 5(3)(a).
1992, c. 27, s. 9.

1992, ch. 27, art. 9.

No trustee is bound to act

Non-obligation du syndic

14.06 (1) No trustee is bound to assume the duties of

trustee in matters relating to assignments, bankruptcy
orders or proposals, but having accepted an appointment
in relation to those matters the trustee shall, until discharged or another trustee is appointed in the trustee’s
stead, perform the duties required of a trustee under this
Act.

14.06 (1) Le syndic n’est pas tenu d’assumer les
fonctions de syndic relativement à des cessions, à des
ordonnances de faillite ou à des propositions
concordataires; toutefois, dès qu’il accepte sa nomination
à ce titre, il doit accomplir les fonctions que la présente
loi lui impose, jusqu’à ce qu’il ait été libéré ou qu’un
autre syndic ait été nommé à sa place.

Application

Application

(1.1) In subsections (1.2) to (6), a reference to a trustee

(1.1) Les paragraphes (1.2) à (6) s’appliquent également

means a trustee in a bankruptcy or proposal and includes

aux syndics agissant dans le cadre d’une faillite ou d’une
proposition ainsi qu’aux personnes suivantes :

(a) an interim receiver;

a) les séquestres intérimaires;

(b) a receiver within the meaning of subsection

243(2); and

b) les séquestres au sens du paragraphe 243(2);

(c) any other person who has been lawfully appointed

c) les autres personnes qui sont nommément
habilitées à prendre — ou ont pris légalement — la
possession ou la responsabilité d’un bien acquis ou
utilisé par une personne insolvable ou un failli dans le
cadre de ses affaires.

to take, or has lawfully taken, possession or control of
any property of an insolvent person or a bankrupt that
was acquired for, or is used in relation to, a business
carried on by the insolvent person or bankrupt.
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No personal liability in respect of matters before
appointment

Immunité

(1.2) Despite anything in federal or provincial law, if a
trustee, in that position, carries on the business of a
debtor or continues the employment of a debtor’s employees, the trustee is not by reason of that fact personally liable in respect of a liability, including one as a successor employer,

(1.2) Par dérogation au droit fédéral et provincial, le

(a) that is in respect of the employees or former em-

a) l’oblige envers des employés ou anciens employés
du débiteur, ou de l’un de ses prédécesseurs, ou
découle d’un régime de pension pour le bénéfice de ces
employés;

syndic qui, en cette qualité, continue l’exploitation de
l’entreprise du débiteur ou lui succède comme employeur
est dégagé de toute responsabilité personnelle découlant
de quelque obligation du débiteur, notamment à titre
d’employeur successeur, si celle-ci, à la fois :

ployees of the debtor or a predecessor of the debtor or
in respect of a pension plan for the benefit of those
employees; and
(b) that exists before the trustee is appointed or that is
calculated by reference to a period before the appointment.

b) existait avant sa nomination ou est calculée sur la
base d’une période la précédant.

Status of liability

Obligation exclue des frais

(1.3) A liability referred to in subsection (1.2) is not to
rank as costs of administration.

(1.3) L’obligation visée au paragraphe (1.2) ne peut être
imputée à l’actif au titre des frais d’administration.

Liability of other successor employers

Responsabilité de l’employeur successeur

(1.4) Subsection (1.2) does not affect the liability of a

(1.4) Le paragraphe (1.2) ne dégage aucun employeur

successor employer other than the trustee.

successeur, autre que le syndic, de sa responsabilité.

Liability in respect of environmental matters

Responsabilité en matière d’environnement

(2) Notwithstanding anything in any federal or provincial law, a trustee is not personally liable in that position
for any environmental condition that arose or environmental damage that occurred

(2) Par dérogation au droit fédéral et provincial, le

syndic est, ès qualités, dégagé de toute responsabilité
personnelle découlant de tout fait ou dommage lié à
l’environnement survenu avant ou après sa nomination,
sauf celui causé par sa négligence grave ou son
inconduite délibérée ou, dans la province de Québec, par
sa faute lourde ou intentionnelle.

(a) before the trustee’s appointment; or
(b) after the trustee’s appointment unless it is estab-

lished that the condition arose or the damage occurred
as a result of the trustee’s gross negligence or wilful
misconduct or, in the Province of Quebec, the trustee’s
gross or intentional fault.
Reports, etc., still required

Rapports

(3) Nothing in subsection (2) exempts a trustee from any

(3) Le paragraphe (2) n’a pas pour effet de soustraire le

duty to report or make disclosure imposed by a law referred to in that subsection.

syndic à une obligation de faire rapport ou de
communiquer des renseignements prévue par le droit
applicable en l’espèce.

Non-liability re certain orders

Immunité — ordonnances

(4) Notwithstanding anything in any federal or provin-

(4) Par dérogation au droit fédéral et provincial, mais
sous réserve du paragraphe (2), le syndic est, ès qualités,
dégagé de toute responsabilité personnelle découlant du
non-respect de toute ordonnance de réparation de tout
fait ou dommage lié à l’environnement et touchant un
bien visé par une faillite, une proposition ou une mise
sous séquestre administrée par un séquestre, et de toute

cial law but subject to subsection (2), where an order is
made which has the effect of requiring a trustee to remedy any environmental condition or environmental damage affecting property involved in a bankruptcy, proposal
or receivership, the trustee is not personally liable for
failure to comply with the order, and is not personally
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liable for any costs that are or would be incurred by any
person in carrying out the terms of the order,

responsabilité personnelle relativement aux frais engagés
par toute personne exécutant l’ordonnance :

(a) if, within such time as is specified in the order,

a) si, dans les dix jours suivant l’ordonnance ou dans
le délai fixé par celle-ci, dans les dix jours suivant sa
nomination si l’ordonnance est alors en vigueur ou
pendant la durée de la suspension visée à l’alinéa b) :

within ten days after the order is made if no time is so
specified, within ten days after the appointment of the
trustee, if the order is in effect when the trustee is appointed, or during the period of the stay referred to in
paragraph (b), the trustee

(i) il s’y conforme,
(ii) il abandonne, après avis à la personne ayant
rendu l’ordonnance, tout droit sur l’immeuble en
cause ou tout intérêt sur le bien réel en cause, en
dispose ou s’en dessaisit;

(i) complies with the order, or
(ii) on notice to the person who issued the order,
abandons, disposes of or otherwise releases any interest in any real property, or any right in any immovable, affected by the condition or damage;

b) pendant la durée de la suspension de l’ordonnance
qui est accordée, sur demande présentée dans les dix
jours suivant l’ordonnance visée à l’alinéa a) ou dans
le délai fixé par celle-ci, ou dans les dix jours suivant
sa nomination si l’ordonnance est alors en vigueur :

(b) during the period of a stay of the order granted, on
application made within the time specified in the order referred to in paragraph (a), within ten days after
the order is made or within ten days after the appointment of the trustee, if the order is in effect when the
trustee is appointed, by

(i) soit

par le tribunal ou l’autorité qui a
compétence relativement à l’ordonnance, en vue de
permettre au syndic de la contester,

(i) the court or body having jurisdiction under the

(ii) soit par le tribunal qui a compétence en matière
de faillite, en vue d’évaluer les conséquences
économiques du respect de l’ordonnance;

law pursuant to which the order was made to enable the trustee to contest the order, or
(ii) the court having jurisdiction in bankruptcy for
the purposes of assessing the economic viability of
complying with the order; or

c) si, avant que l’ordonnance ne soit rendue, il avait
abandonné tout droit sur l’immeuble en cause ou tout
intérêt sur le bien réel en cause ou y avait renoncé, ou
s’en était dessaisi.

(c) if the trustee had, before the order was made,
abandoned or renounced or been divested of any interest in any real property, or any right in any immovable, affected by the condition or damage.

Stay may be granted

Suspension

(5) The court may grant a stay of the order referred to in

(5) En vue de permettre au syndic d’évaluer les

subsection (4) on such notice and for such period as the
court deems necessary for the purpose of enabling the
trustee to assess the economic viability of complying with
the order.

conséquences économiques du respect de l’ordonnance,
le tribunal peut en ordonner la suspension après avis et
pour la période qu’il estime indiqués.

Costs for remedying not costs of administration

Frais

(6) If the trustee has abandoned or renounced any inter-

est in any real property, or any right in any immovable,
affected by the environmental condition or environmental damage, claims for costs of remedying the condition
or damage shall not rank as costs of administration.

(6) Si le syndic a abandonné tout droit sur l’immeuble en
cause ou tout intérêt sur le bien réel en cause ou y a
renoncé, les réclamations pour les frais de réparation du
fait ou dommage lié à l’environnement et touchant le
bien ne font pas partie des frais d’administration.

Priority of claims

Priorité des réclamations

(7) Any claim by Her Majesty in right of Canada or a
province against the debtor in a bankruptcy, proposal or
receivership for costs of remedying any environmental
condition or environmental damage affecting real

(7) En cas de faillite, de proposition ou de mise sous
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property or an immovable of the debtor is secured by security on the real property or immovable affected by the
environmental condition or environmental damage and
on any other real property or immovable of the debtor
that is contiguous with that real property or immovable
and that is related to the activity that caused the environmental condition or environmental damage, and the security

du fait ou dommage lié à l’environnement et touchant un
de ses immeubles ou biens réels est garantie par une
sûreté sur le bien en cause et sur ceux qui sont contigus à
celui où le dommage est survenu et qui sont liés à
l’activité ayant causé le fait ou le dommage; la sûreté peut
être exécutée selon le droit du lieu où est situé le bien
comme s’il s’agissait d’une hypothèque ou autre garantie
sur celui-ci et, par dérogation aux autres dispositions de
la présente loi et à toute règle de droit fédéral et
provincial, a priorité sur tout autre droit, charge, sûreté
ou réclamation visant le bien.

(a) is enforceable in accordance with the law of the jurisdiction in which the real property or immovable is
located, in the same way as a mortgage, hypothec or
other security on real property or immovables; and
(b) ranks above any other claim, right, charge or secu-

rity against the property, despite any other provision
of this Act or anything in any other federal or provincial law.
Claim for clean-up costs

Précision

(8) Despite subsection 121(1), a claim against a debtor in

(8) Malgré le paragraphe 121(1), la réclamation pour les

a bankruptcy or proposal for the costs of remedying any
environmental condition or environmental damage affecting real property or an immovable of the debtor shall
be a provable claim, whether the condition arose or the
damage occurred before or after the date of the filing of
the proposal or the date of the bankruptcy.

frais de réparation du fait ou dommage lié à
l’environnement et touchant l’immeuble ou le bien réel
du débiteur constitue une réclamation prouvable, que la
date du fait ou dommage soit antérieure ou postérieure à
celle de la faillite ou du dépôt de la proposition.
1992, ch. 27, art. 9; 1997, ch. 12, art. 15; 2004, ch. 25, art. 16; 2005, ch. 47, art. 17; 2007,
ch. 36, art. 9.

1992, c. 27, s. 9; 1997, c. 12, s. 15; 2004, c. 25, s. 16; 2005, c. 47, s. 17; 2007, c. 36, s. 9.

Effect of defect or irregularity in appointment

Vice ou irrégularité dans la nomination

14.07 No defect or irregularity in the appointment of a

14.07 Aucune erreur ou irrégularité dans la nomination

trustee vitiates any act done by the trustee in good faith.

d’un syndic ne vicie un acte accompli de bonne foi par
lui.

1992, c. 27, s. 9.

1992, ch. 27, art. 9.

Corporations as Trustees

Sociétés

Majority of officers and directors must hold licences

Administrateurs titulaires de licences

14.08 A body corporate may hold a licence as a trustee
only if a majority of its directors and a majority of its officers hold licences as trustees.

14.08 Une personne morale ne peut être titulaire d’une
licence de syndic que si la majorité de ses
administrateurs et la majorité de ses dirigeants sont
titulaires d’une telle licence.

1992, c. 27, s. 9.

1992, ch. 27, art. 9.

Acts of body corporate

Actes des personnes morales

14.09 A body corporate that holds a licence as a trustee

may perform the duties and exercise the powers of a
trustee only through a director or officer of the body corporate who holds a licence as a trustee.

14.09 La personne morale titulaire d’une licence de
syndic ne peut exercer ses fonctions à ce titre que par
l’intermédiaire d’un de ses administrateurs ou dirigeants
qui est lui-même titulaire d’une telle licence.

1992, c. 27, s. 9.

1992, ch. 27, art. 9.

Not carrying on business of trust company

Distinction entre les sociétés de fiducie

14.1 Every body corporate that is incorporated by or un-

14.1 Toute personne morale de droit fédéral, titulaire
d’une licence de syndic, peut exercer les fonctions de

der an Act of Parliament and that holds a licence as a
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trustee may carry on the business of a trustee anywhere
in Canada and shall not, in respect of its operations as a
trustee, be construed to be carrying on the business of a
trust company.

syndic sur tout le territoire du Canada; elle n’est pas, à
cet égard, assimilée à une société de fiducie.
1992, ch. 27, art. 9.

1992, c. 27, s. 9.

Official Name

Nom officiel

Official name in bankruptcy and proposal proceedings

Nom officiel du syndic

15 The official name of a trustee acting in bankruptcy

proceedings is “The Trustee of the Estate of (insert name
of the bankrupt), a bankrupt”, and the official name of a
trustee acting with respect to a proposal by an insolvent
person is “The Trustee acting in re the proposal of (insert
the name of the debtor)”.

15 Le nom officiel d’un syndic agissant en matière de
faillite est « Le syndic de l’actif de (insérer le nom du
failli), failli » et le nom officiel d’un syndic agissant
relativement à une proposition faite par une personne
insolvable est « Le syndic agissant in re : la proposition
de (insérer le nom du débiteur) ».

R.S., c. B-3, s. 11.

S.R., ch. B-3, art. 11.

Status of Trustee

Statut du syndic

Declaration

Déclaration

15.1 A trustee is deemed to be a trustee for the purposes

15.1 Le syndic est réputé être un fiduciaire pour

of the definition trustee in section 2 of the Criminal
Code.

l’application de la définition de fiduciaire à l’article 2 du
Code criminel.

1997, c. 12, s. 16; 2004, c. 25, s. 17(F).

1997, ch. 12, art. 16; 2004, ch. 25, art. 17(F).

Duties and Powers of Trustees

Fonctions et pouvoirs des syndics

Security to be given by trustee

Fourniture d’une garantie par le syndic

16 (1) Every trustee duly appointed shall, as soon as
they are appointed, give security in cash or by bond or
suretyship of a guaranty company satisfactory to the official receiver for the due accounting for, the payment and
the transfer of all property received by the trustee as
trustee and for the due and faithful performance of the
trustee’s duties.

16 (1) Tout

syndic régulièrement nommé fournit
aussitôt une garantie — en espèces ou sous forme de
lettre de garantie d’une compagnie de garantie —, agréée
par le séquestre officiel, garantissant qu’il rendra
régulièrement compte de tous biens reçus par lui en
qualité de syndic, ainsi que du paiement et du transfert
de ces biens, et qu’il remplira diligemment et fidèlement
ses fonctions.

Security to be given by trustee

Modalités de la garantie

(2) The security required to be given under subsection

(1) shall be given to the official receiver in favour of the
creditors generally and may be enforced by any succeeding trustee or by any one of the creditors on behalf of all
by direction of the court, and may be increased or reduced by the official receiver.

(2) La garantie doit être fournie au séquestre officiel et
donnée en faveur des créanciers en général, et elle peut
être exécutée par tout syndic subséquent ou par
n’importe lequel des créanciers pour le compte de tous,
sur instructions du tribunal; le montant de la garantie
peut être augmenté ou réduit par le séquestre officiel.

Trustee to take possession and make inventory

Le syndic prend possession et dresse inventaire

(3) The trustee shall, as soon as possible, take possession

(3) Le plus tôt possible, le syndic prend possession des
titres, livres, dossiers et documents, ainsi que de tous les
biens du failli, et dresse un inventaire; pour lui permettre
de préparer un inventaire, il a le droit, sous réserve du
paragraphe (3.1), de pénétrer en tout lieu où peuvent se
trouver les titres, livres, dossiers, documents ou biens du
failli, quoiqu’ils puissent être en la possession d’un

of the deeds, books, records and documents and all property of the bankrupt and make an inventory, and for the
purpose of making an inventory the trustee is entitled to
enter, subject to subsection (3.1), on any premises on
which the deeds, books, records, documents or property
of the bankrupt may be, even if they are in the possession
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of an executing officer, a secured creditor or other
claimant to them.

huissier-exécutant, d’un créancier garanti ou d’une autre
personne qui les réclame.

Warrant required to enter

Mandat obligatoire

(3.1) Where the premises referred to in subsection (3)

(3.1) Lorsque les lieux sont occupés par une autre
personne que le failli, le syndic ne peut toutefois y
pénétrer sans l’autorisation de l’occupant que s’il est
muni du mandat prévu à l’article 189.

are occupied by a person other than the bankrupt, the
trustee may not enter the premises without the consent
of that other person except under the authority of a warrant issued under section 189.
Trustee to be receiver

Le syndic agit comme séquestre

(4) The trustee shall, in relation to and for the purpose of
acquiring or retaining possession of the property of the
bankrupt, be in the same position as if he were a receiver
of the property appointed by the court, and the court may
on his application enforce the acquisition or retention accordingly.

(4) En vue et aux fins d’acquérir ou de retenir la

possession des biens du failli, le syndic est dans la même
position que s’il était un séquestre des biens nommé par
le tribunal, et le tribunal peut, à la requête du syndic,
rendre exécutoire cette acquisition ou rétention.

Right of trustee to books of account, etc.

Droit aux livres

(5) No person is, as against the trustee, entitled to with-

(5) Nul ne peut, à l’encontre du syndic, retenir la

hold possession of the books of account belonging to the
bankrupt or any papers or documents, including material
in electronic form, relating to the accounts or to any
trade dealings of the bankrupt or to set up any lien or
right of retention thereon.

possession de livres de comptes appartenant au failli, de
tout papier ou document — sur support électronique ou
autre — se rapportant aux comptes ou à des opérations
commerciales du failli, ni les assujettir à un privilège ou à
un droit de rétention.

R.S., 1985, c. B-3, s. 16; R.S., 1985, c. 31 (1st Supp.), s. 3; 1994, c. 26, s. 7; 1997, c. 12, s.
17; 2004, c. 25, s. 18.

L.R. (1985), ch. B-3, art. 16; L.R. (1985), ch. 31 (1 er suppl.), art. 3; 1994, ch. 26, art. 7;
1997, ch. 12, art. 17; 2004, ch. 25, art. 18.

Property to be delivered to trustee

Biens à remettre au syndic

17 (1) Where a person has in his possession or power

17 (1) Si une personne a en sa possession ou en son

any property of the bankrupt that he is not by law entitled to retain as against the bankrupt or the trustee, that
person shall deliver the property to the trustee.

pouvoir des biens du failli qu’elle n’est pas légalement
justifiée de retenir à l’encontre du failli ou du syndic, elle
les remet au syndic.

Power to act anywhere

Pouvoir d’agir partout

(2) For the purpose of obtaining possession of and real-

izing on the property of the bankrupt, a trustee has power to act as such anywhere.

(2) Afin d’obtenir la possession des biens du failli et d’en
réaliser la valeur, un syndic a le pouvoir d’agir n’importe
où comme syndic.

R.S., c. B-3, s. 12.

S.R., ch. B-3, art. 12.

Conservatory measures

Mesures conservatoires

18 The trustee may when necessary in the interests of

18 Quand les intérêts de l’actif du failli l’exigent, le

the estate of the bankrupt

syndic peut :

(a) take conservatory measures and summarily dispose of property that is perishable or likely to depreciate rapidly in value; and

a) prendre des mesures conservatoires et disposer
sommairement de biens sujets à s’avarier ou
susceptibles de dépréciation rapide;

(b) carry on the business of the bankrupt until the

b) exercer le commerce du failli jusqu’au jour fixé
pour la première assemblée des créanciers.

date fixed for the first meeting of creditors.
R.S., c. B-3, s. 12.
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Legal advice or action before first meeting

Assistance juridique

19 (1) The trustee may prior to the first meeting of cred-

19 (1) Le syndic peut, antérieurement à la première
assemblée des créanciers, obtenir un avis juridique et
prendre les procédures judiciaires qu’il peut juger
nécessaires pour recouvrer ou protéger les biens du failli.

itors obtain such legal advice and take such court proceedings as he may consider necessary for the recovery or
protection of the property of the bankrupt.
In case of emergency

En cas d’urgence

(2) In the case of an emergency where the necessary au-

(2) Dans un cas d’urgence où il est impossible d’obtenir

thority cannot be obtained from the inspectors in time to
take appropriate action, the trustee may obtain such legal
advice and institute such legal proceedings and take such
action as he may deem necessary in the interests of the
estate of the bankrupt.

des inspecteurs, en temps utile, l’autorisation requise
pour prendre les mesures qui s’imposent, le syndic peut
obtenir l’opinion d’un conseiller juridique, intenter les
procédures judiciaires et prendre les mesures qu’il juge
nécessaires dans l’intérêt de l’actif.

(3) [Repealed, 2005, c. 47, s. 18]

(3) [Abrogé, 2005, ch. 47, art. 18]

R.S., 1985, c. B-3, s. 19; 2004, c. 25, s. 19(F); 2005, c. 47, s. 18.

L.R. (1985), ch. B-3, art. 19; 2004, ch. 25, art. 19(F); 2005, ch. 47, art. 18.

Divesting property by trustee

Renonciation des syndics

20 (1) The trustee may, with the permission of the in-

20 (1) Le

syndic peut, avec la permission des
inspecteurs, renoncer à la totalité ou une partie de son
droit, titre ou intérêt visant un immeuble ou un bien réel
du failli au moyen d’un avis de renonciation; le
fonctionnaire responsable du bureau compétent où a été
consigné le titre afférent au bien doit, sur présentation de
l’avis, l’accepter et le consigner sur le registre foncier.

spectors, divest all or any part of the trustee’s right, title
or interest in any real property or immovable of the
bankrupt by a notice of quit claim or renunciation by the
trustee, and the official in charge of the land titles or registry office, as the case may be, where title to the real
property or immovable is registered shall accept and register in the land register the notice when tendered for
registration.
Registration of notice

Effet de l’avis

(2) Registration of a notice under subsection (1) operates
as a discharge or release of any documents previously
registered in the land register by or on behalf of the
trustee with respect to the property referred to in the notice.

(2) La consignation emporte mainlevée ou libération de
tous documents antérieurement consignés sur le registre
foncier par le syndic, ou en son nom, relativement aux
biens mentionnés dans l’avis.
L.R. (1985), ch. B-3, art. 20; 1997, ch. 12, art. 18; 2004, ch. 25, art. 20.

R.S., 1985, c. B-3, s. 20; 1997, c. 12, s. 18; 2004, c. 25, s. 20.

Verifying bankrupt’s statement of affairs

Vérification du bilan du failli

21 The trustee shall verify the bankrupt’s statement of

21 Le syndic vérifie le bilan du failli mentionné à l’alinéa

affairs referred to in paragraph 158(d).

158d).

R.S., 1985, c. B-3, s. 21; 2005, c. 47, s. 19.

L.R. (1985), ch. B-3, art. 21; 2005, ch. 47, art. 19.

Duties regarding returns

Obligations du syndic à l’égard des déclarations

22 The trustee is not liable to make any return that the
bankrupt was required to make more than one year prior
to the commencement of the calendar year, or the fiscal
year of the bankrupt where that is different from the calendar year, in which he became a bankrupt.

22 Le syndic n’est pas tenu de faire une déclaration que

le failli était requis de faire plus d’un an avant le début de
l’année civile, ou de l’exercice du failli lorsqu’il diffère de
l’année civile, au cours de laquelle il a fait faillite.
S.R., ch. B-3, art. 12.

R.S., c. B-3, s. 12.

Trustee to permit inspection of records

Le syndic doit permettre l’examen de documents

23 The trustee shall at all reasonable times permit any
authorized person to inspect the books and papers of the

23 Le syndic doit, à toute heure convenable, permettre à
une personne autorisée d’examiner les livres et papiers
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bankrupt in order to prepare or verify returns that the
bankrupt is by statute required to file.

du failli aux fins de préparer ou de vérifier des
déclarations que la loi enjoint au failli de produire.

R.S., c. B-3, s. 12.

S.R., ch. B-3, art. 12.

Insuring property

Le syndic doit assurer l’actif

24 (1) The trustee shall forthwith temporarily insure

24 (1) Le syndic doit immédiatement assurer à titre

and keep insured in his official name all the insurable
property of the bankrupt, for such amount and against
such hazards as he may deem advisable until the inspectors are appointed, whereupon the inspectors shall determine the amount for which and the hazards against
which the bankrupt’s property shall be insured by the
trustee.

temporaire et tenir assurés, en son nom officiel, tous les
biens assurables du failli pour telle somme et contre tels
risques qu’il peut juger à propos jusqu’à ce que les
inspecteurs aient été nommés. Dès lors, les inspecteurs
déterminent le montant pour lequel le syndic assure les
biens du failli, ainsi que les risques contre lesquels le
syndic assure ces biens.

Losses payable to trustee

Pertes payables au syndic

(2) All insurance covering property of the bankrupt in

force at the date of the bankruptcy shall in the event of
loss suffered, without any notice to the insurer or other
action on the part of the trustee and notwithstanding any
statute or rule of law or contract or provision to a contrary effect, become payable immediately to the trustee
as if the name of the trustee were written in the policy or
contract of insurance as that of the insured or as if no
change of title or ownership had come about and the
trustee were the insured.

(2) Toute assurance couvrant des biens du failli, et en
vigueur à la date de la faillite, devient, dès lors, sans avis
à l’assureur ni autre acte de la part du syndic, et
nonobstant toute loi, règle de droit, contrat ou
disposition à l’effet contraire, dans le cas de pertes
subies, payable au syndic comme si le nom du syndic
était écrit dans la police ou contrat d’assurance comme
étant celui de l’assuré, ou comme si aucun changement
de titre ou de propriété ne s’était produit et que le syndic
fût l’assuré.

R.S., c. B-3, s. 13.

S.R., ch. B-3, art. 13.

Trust account

Compte en fiducie

25 (1) When acting under the authority of this Act, a

25 (1) Lorsqu’il exerce les pouvoirs que lui confère la
présente loi, le syndic dépose sans délai dans une banque
tous les fonds reçus pour le compte de chaque actif dans
un compte en fiducie ou en fidéicommis distinct.

trustee shall, without delay, deposit in a bank all funds
received for an estate in a separate trust account for each
estate.
Other deposit-taking institutions must be insured

Assurance obligatoire

(1.1) The trustee may deposit the funds in a deposit-tak-

(1.1) Ces fonds ne peuvent être déposés dans une

ing institution, other than a bank as defined in section 2,
only if deposits held by that institution are insured or
guaranteed under a provincial or federal enactment that
provides depositors with protection against the loss of
funds on deposit with that institution.

institution de dépôt, autre qu’une banque au sens de
l’article 2, que s’il s’agit d’une institution dont les dépôts
sont assurés ou garantis en vertu d’un texte législatif
fédéral ou provincial qui protège les déposants contre la
perte de leur dépôt.

Foreign funds

Fonds à l’étranger

(1.2) If the funds are situated in a country other than

(1.2) Si les fonds se trouvent à l’étranger le syndic, sur

Canada, the trustee may, if authorized by the Superintendent, deposit them in a financial institution in that country that is similar to a bank.

autorisation du surintendant, peut les y déposer dans
une institution semblable à une banque.

Permission needed for certain acts

Permission nécessaire pour certains actes

(1.3) The trustee shall not withdraw any funds from the

(1.3) Le syndic ne peut effectuer aucun retrait de fonds

trust account of an estate without the permission in writing of the inspectors or, on application, the court, except
for the payment of dividends and charges incidental to
the administration of the estate.

sur le compte en fiducie ou en fidéicommis d’un actif,
sans la permission écrite des inspecteurs ou, sur
demande, celle du tribunal, sauf en cas de paiement de
dividendes ou de frais se rapportant à l’administration de
l’actif.
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Payment by cheque

Paiements par chèques

(2) All payments made by a trustee under subsection

(2) Ces paiements faits par un syndic sont opérés au

(1.3) shall be made by cheque drawn on the estate account or in such manner as is specified in directives of
the Superintendent.

moyen de chèques tirés sur le compte de l’actif ou de la
manière qui peut être spécifiée par les instructions du
surintendant.

Not in private account

Versement au compte personnel interdit

(3) The trustee shall not deposit any funds received by

(3) Le syndic ne peut verser à son compte de banque

the trustee when acting under the authority of this Act in
any banking account kept by the trustee for the trustee’s
personal use.

personnel les fonds qu’il a reçus dans l’exercice des
pouvoirs que lui confère la présente loi.
L.R. (1985), ch. B-3, art. 25; 1992, ch. 27, art. 10; 1997, ch. 12, art. 19; 2005, ch. 47, art.
20; 2017, ch. 26, art. 5.

R.S., 1985, c. B-3, s. 25; 1992, c. 27, s. 10; 1997, c. 12, s. 19; 2005, c. 47, s. 20; 2017, c.
26, s. 5.

Books to be kept by trustee

Le syndic tient des livres

26 (1) A trustee shall keep proper books and records of

26 (1) Le syndic tient des livres et registres convenables
de l’administration de chaque actif auquel il est commis,
dans lesquels sont inscrits tous les montants d’argent
reçus ou payés par lui, une liste de tous les créanciers
produisant des réclamations, en indiquant le montant de
ces dernières et comment il en a été disposé, ainsi qu’une
copie de tous les avis expédiés et une copie signée de tout
procès-verbal, de toutes procédures entamées et
résolutions adoptées à une assemblée de créanciers ou
d’inspecteurs, de toutes les ordonnances du tribunal et
toutes autres matières ou procédures qui peuvent être
nécessaires pour fournir un aperçu complet de son
administration de l’actif.

the administration of each estate to which the trustee is
appointed, in which shall be entered a record of all moneys received or disbursed by the trustee, a list of all creditors filing claims, the amount and disposition of those
claims, a copy of all notices sent out, a signed copy of all
minutes, proceedings had, and resolutions passed at any
meeting of creditors or inspectors, court orders and all
other matters or proceedings as may be necessary to give
a complete account of the trustee’s administration of the
estate.

Trustee’s records to be property of estate

Les livres du syndic appartiennent à l’actif

(2) The estate books, records and documents relating to

(2) Les

the administration of an estate are deemed to be the
property of the estate, and, in the event of any change of
trustee, shall forthwith be delivered to the substituted
trustee.

livres, registres et documents de l’actif
concernant l’administration d’un actif sont considérés
comme étant la propriété de l’actif et, advenant un
changement de syndic, ils sont immédiatement remis au
syndic substitué.

Records may be inspected

Examen des livres

(3) The trustee shall permit the books, records and docu-

(3) Le syndic doit permettre que les livres, registres et

ments referred to in subsection (2) to be inspected and
copies of them made by the Superintendent, the
bankrupt or any creditor or their representative at any
reasonable time.

documents de l’actif soient examinés et que des copies en
soient prises par le surintendant, le failli ou un créancier
ou leurs représentants à toute heure convenable.
L.R. (1985), ch. B-3, art. 26; 1997, ch. 12, art. 20; 2004, ch. 25, art. 21; 2019, ch. 29, art.
161.

R.S., 1985, c. B-3, s. 26; 1997, c. 12, s. 20; 2004, c. 25, s. 21; 2019, c. 29, s. 161.

Reports by trustee

Rapports du syndic

27 (1) The trustee shall from time to time report,
(a) when required by the inspectors, to every creditor,

27 (1) Le syndic doit à l’occasion faire rapport sur l’état
de l’actif du failli, les sommes en caisse, s’il en est, et les
détails de tout bien restant invendu :

(b) when required by any specific creditor, to the
creditor, and

a) à chaque créancier, lorsque les inspecteurs l’en
requièrent;

(c) when required by the Superintendent, to the Superintendent or the creditors,

b) à un créancier en particulier, lorsque ce créancier
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showing the condition of the bankrupt’s estate, the moneys on hand, if any, and particulars of any property remaining unsold.

c) au surintendant ou aux créanciers, lorsque le
surintendant l’en requiert.

Disbursements

Débours

(2) The trustee is entitled to charge against the estate of

(2) Pour la préparation et la remise de ce rapport, le
syndic n’a droit de se faire payer sur l’actif du failli que
ses débours réels.

the bankrupt, for the preparation and delivery of any report referred to in subsection (1), only his actual disbursements.

S.R., ch. B-3, art. 13.

R.S., c. B-3, s. 13.

Documents to be forwarded to Superintendent

Documents à remettre au surintendant

28 (1) The trustee shall, without delay after their receipt

28 (1) Après leur réception ou préparation, le syndic
expédie au surintendant, sans délai et de la manière
prescrite, une copie conforme des documents
mentionnés à l’article 155 et une copie conforme des
documents suivants :

or preparation, send to the Superintendent, in the prescribed manner, true copies of the documents referred to
in section 155 and a true copy of
(a) the notice referred to in section 102,

a) l’avis mentionné à l’article 102;

(b) the statement referred to in paragraph 158(d),

b) le bilan mentionné à l’alinéa 158d);

(c) the trustee’s final statement of receipts and dis-

c) l’état définitif, préparé par le syndic, des recettes et

bursements and the dividend sheet, and

des débours, ainsi que du bordereau de dividendes;

(d) every order made by the court on the application

d) chaque ordonnance rendue par le tribunal sur la

for discharge of a bankrupt or annulling any
bankruptcy,

demande de libération d’un failli ou annulant une
faillite.

and file a copy of the documents referred to in paragraphs (b) and (c) in the court.

Il produit en outre au tribunal une copie des documents
mentionnés aux alinéas b) et c).

Notices, etc., to be forwarded to Superintendent

Avis, etc. sont communiqués au surintendant

(2) The trustee shall forward promptly to the Superintendent copies of all notices, reports and statements sent
by him to the creditors and, when required, copies of
such other documents as the Superintendent may specify.

(2) Le syndic expédie promptement au surintendant des
copies de tous avis, rapports et relevés adressés par lui
aux créanciers et, lorsqu’il en est requis, des copies de
tous autres documents que le surintendant peut spécifier.
L.R. (1985), ch. B-3, art. 28; 1992, ch. 1, art. 12, ch. 27, art. 11; 2005, ch. 47, art. 21.

R.S., 1985, c. B-3, s. 28; 1992, c. 1, s. 12, c. 27, s. 11; 2005, c. 47, s. 21.

Duty of trustee on expiration of licence or removal

Obligations du syndic à l’expiration de sa licence ou à
sa révocation

29 (1) Where

29 (1) En cas d’annulation, notamment pour défaut de

paiement des droits, ou de suspension de sa licence, de
révocation, de décès ou d’empêchement, le syndic, ou son
représentant légal, fait parvenir au surintendant, dans le
délai fixé par celui-ci, un état financier détaillé des
recettes et débours, avec inventaire des biens non
liquidés de chaque actif sous son administration et à
l’égard desquels il n’a pas été libéré, avec un rapport sur
de tels biens; il fait parvenir au syndic qui peut être
nommé à sa place, ou en attendant la nomination d’un
syndic, au séquestre officiel tout le reliquat des biens de
chaque actif sous son administration, ainsi que tous
livres, registres et documents s’y rapportant.

(a) the licence of a trustee has been cancelled or sus-

pended, or has ceased to be valid by reason of failure
to pay fees,
(b) a trustee has been removed from continuing the
administration of an estate, or
(c) a trustee dies or becomes incapacitated,

the trustee or the legal representative of the trustee shall,
within such time as is fixed by the Superintendent, prepare and forward to the Superintendent a detailed financial statement of the receipts and disbursements together
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with a list of and report on the unadministered property
of every estate under the trustee’s administration for
which the trustee has not been discharged, and shall forward to such other trustee as may be appointed in the
trustee’s stead or, pending the appointment of the other
trustee, to the official receiver all the remaining property
of every estate under the trustee’s administration together with all the books, records and documents relating
thereto.
(2) [Repealed, 2005, c. 47, s. 22]

(2) [Abrogé, 2005, ch. 47, art. 22]

R.S., 1985, c. B-3, s. 29; 1997, c. 12, s. 21; 2005, c. 47, s. 22.

L.R. (1985), ch. B-3, art. 29; 1997, ch. 12, art. 21; 2005, ch. 47, art. 22.

Powers exercisable by trustee with permission of
inspectors

Pouvoirs du syndic avec la permission des inspecteurs

30 (1) The trustee may, with the permission of the in-

30 (1) Avec la permission des inspecteurs, le syndic

spectors, do all or any of the following things:

peut :

(a) sell or otherwise dispose of for such price or other
consideration as the inspectors may approve all or any
part of the property of the bankrupt, including the
goodwill of the business, if any, and the book debts
due or growing due to the bankrupt, by tender, public
auction or private contract, with power to transfer the
whole thereof to any person or company, or to sell the
same in parcels;

a) vendre ou autrement aliéner, à tel prix ou

moyennant telle autre contrepartie que peuvent
approuver les inspecteurs, tous les biens ou une partie
des biens du failli, y compris l’achalandage, s’il en est,
ainsi que les créances comptables échues ou à échoir
au crédit du failli, par soumission, par enchère
publique ou de gré à gré, avec pouvoir de transférer la
totalité de ces biens et créances à une personne ou à
une compagnie, ou de les vendre par lots;

(b) lease any real property or immovable;

b) donner à bail des immeubles ou des biens réels;

(c) carry on the business of the bankrupt, in so far as

c) continuer le commerce du failli, dans la mesure où

may be necessary for the beneficial administration of
the estate of the bankrupt;

la chose peut être nécessaire pour la liquidation
avantageuse de l’actif;

(d) bring, institute or defend any action or other legal
proceeding relating to the property of the bankrupt;

d) intenter ou contester toute action ou autre
procédure judiciaire se rapportant aux biens du failli;

(e) employ a barrister or solicitor or, in the Province

of Quebec, an advocate, or employ any other representative, to take any proceedings or do any business that
may be sanctioned by the inspectors;

e) employer un avocat ou autre représentant pour
engager des procédures ou pour entreprendre toute
affaire que les inspecteurs peuvent approuver;

(f) accept as the consideration for the sale of any
property of the bankrupt a sum of money payable at a
future time, subject to such stipulations as to security
and otherwise as the inspectors think fit;

f) accepter comme contrepartie pour la vente de tout

bien du failli une somme d’argent payable à une date
future, sous réserve des stipulations que les
inspecteurs jugent convenables quant à la garantie ou
à d’autres égards;

(g) incur obligations, borrow money and give security

g) contracter des obligations, emprunter de l’argent et

on any property of the bankrupt by mortgage, hypothec, charge, lien, assignment, pledge or otherwise,
such obligations and money borrowed to be discharged or repaid with interest out of the property of
the bankrupt in priority to the claims of the creditors;

fournir des garanties sur tout bien du failli par voie
d’hypothèque, de charge, de privilège, de cession, de
nantissement ou autrement, telles obligations devant
être libérées et tel argent emprunté devant être
remboursé avec intérêt sur les biens du failli, avec
priorité sur les réclamations des créanciers;

(h) compromise and settle any debts owing to the

bankrupt;

h) transiger sur toute dette due au failli et la régler;
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(i) compromise any claim made by or against the estate;

i) transiger sur toute réclamation faite par ou contre

(j) divide in its existing form among the creditors, according to its estimated value, any property that from
its peculiar nature or other special circumstances cannot be readily or advantageously sold;

j) partager en nature, parmi les créanciers et selon sa

valeur estimative, un bien qui, à cause de sa nature
particulière ou d’autres circonstances spéciales, ne
peut être promptement ni avantageusement vendu;

(k) elect to retain for the whole part of its unexpired
term, or to assign, surrender, disclaim or resiliate any
lease of, or other temporary interest or right in, any
property of the bankrupt; and

k) décider de retenir, durant la totalité ou durant une
partie de la période restant à courir, ou de céder,
abandonner ou résilier tout bail ou autre droit ou
intérêt provisoire se rattachant à un bien du failli;

(l) appoint the bankrupt to aid in administering the

l) nommer le failli pour aider à l’administration de

estate of the bankrupt in such manner and on such
terms as the inspectors may direct.

l’actif de la manière et aux conditions que les
inspecteurs peuvent ordonner.

l’actif;

Permission limited to particular thing or class

Portée de la permission

(2) The permission given for the purposes of subsection
(1) is not a general permission to do all or any of the
things mentioned in that subsection, but is only a permission to do the particular thing or things or class of
thing or things that the permission specifies.

(2) La permission n’est pas une permission générale
visant tous les pouvoirs mentionnés, mais est restreinte à
un ou plusieurs pouvoirs précisés, ou à une catégorie de
pouvoirs précisés.

If no inspectors

Absence d’inspecteur

(3) If no inspectors are appointed, the trustee may do all
or any of the things referred to in subsection (1).

(3) Si aucun inspecteur n’est nommé, le syndic peut

prendre de son propre chef les mesures visées au
paragraphe (1).

Sale or disposal to related persons

Disposition en faveur de personnes liées

(4) The trustee may sell or otherwise dispose of any of
the bankrupt’s property to a person who is related to the
bankrupt only with the court’s authorization.

(4) Le syndic ne peut disposer — notamment par vente

— les biens du failli en faveur d’une personne liée à celuici qu’avec l’autorisation du tribunal.

Related persons

Personnes liées

(5) For the purpose of subsection (4), in the case of a

(5) Pour l’application du paragraphe (4), les personnes

bankrupt other than an individual, a person who is related to the bankrupt includes

ci-après sont considérées comme liées au failli qui n’est
pas une personne physique :

(a) a director or officer of the bankrupt;

a) le dirigeant ou l’administrateur de celui-ci;

(b) a person who has or has had, directly or indirectly,
control in fact of the bankrupt; and

b) la personne qui, directement ou indirectement, en

(c) a person who is related to a person described in

c) la personne liée à toute personne visée aux alinéas

paragraph (a) or (b).

a) ou b).

a ou en a eu le contrôle de fait;

Factors to be considered

Facteurs à prendre en considération

(6) In deciding whether to grant the authorization, the
court is to consider, among other things,

(6) Pour décider s’il accorde l’autorisation, le tribunal

prend en considération, entre autres, les facteurs
suivants :

(a) whether the process leading to the proposed sale
or disposition of the property was reasonable in the
circumstances;
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(b) the extent to which the creditors were consulted;

b) la suffisance des consultations menées auprès des
créanciers;

(c) the effects of the proposed sale or disposition on

c) les effets du projet de disposition sur les droits de
tout intéressé, notamment les créanciers;

creditors and other interested parties;
(d) whether the consideration to be received for the

d) le caractère juste et raisonnable de la contrepartie

property is reasonable and fair, taking into account
the market value of the property;

reçue pour les biens compte tenu de leur valeur
marchande;

(e) whether good faith efforts were made to sell or
otherwise dispose of the property to persons who are
not related to the bankrupt; and

e) la suffisance et l’authenticité des efforts déployés

pour disposer des biens en faveur d’une personne qui
n’est pas liée au failli;

(f) whether the consideration to be received is superior to the consideration that would be received under
any other offer made in accordance with the process
leading to the proposed sale or disposition of the
property.

f) le caractère plus avantageux de la contrepartie

offerte pour les biens par rapport à celle qui
découlerait de toute autre offre reçue dans le cadre du
projet de disposition.

R.S., 1985, c. B-3, s. 30; 1997, c. 12, s. 22(F); 2004, c. 25, s. 22; 2005, c. 47, s. 23; 2007, c.
36, s. 10.

L.R. (1985), ch. B-3, art. 30; 1997, ch. 12, art. 22(F); 2004, ch. 25, art. 22; 2005, ch. 47, art.
23; 2007, ch. 36, art. 10.

Borrowing powers with permission of court

Pouvoir d’emprunter avec la permission du tribunal

31 (1) With the permission of the court, an interim receiver, a receiver within the meaning of subsection 243(2)
or a trustee may make necessary or advisable advances,
incur obligations, borrow money and give security on the
debtor’s property in any amount, on any terms and on
any property that may be authorized by the court and
those advances, obligations and money borrowed must
be repaid out of the debtor’s property in priority to the
creditors’ claims.

31 (1) Avec la permission du tribunal, le séquestre
intérimaire, le séquestre au sens du paragraphe 243(2) ou
le syndic peut consentir des avances nécessaires ou
opportunes, contracter des obligations, emprunter de
l’argent et donner une garantie sur les biens du débiteur
aux montants, selon les conditions et sur les biens que le
tribunal autorise. Ces avances, obligations et emprunts
sont remboursés sur les biens du débiteur et ont priorité
sur les réclamations des créanciers.

Security under Bank Act

Garantie d’après la Loi sur les banques

(2) For the purpose of giving security under section 427

(2) En vue de donner une garantie en vertu de l’article
427 de la Loi sur les banques, le séquestre intérimaire, le
séquestre ou le syndic, s’il continue le commerce du failli,
est réputé être une personne engagée dans le genre de
commerce antérieurement exercé par le failli.

of the Bank Act, the interim receiver, receiver or trustee,
when carrying on the business of the bankrupt, is
deemed to be a person engaged in the class of business
previously carried on by the bankrupt.
Limit of obligations and carrying on of business

Limitation des obligations et de la poursuite du
commerce

(3) The creditors or inspectors may by resolution limit

(3) Il est loisible aux créanciers ou aux inspecteurs, au

the amount of the obligations that may be incurred, the
advances that may be made or moneys that may be borrowed by the trustee and may limit the period of time
during which the business of the bankrupt may be carried on by the trustee.

moyen d’une résolution, de limiter le montant des
obligations susceptibles d’être contractées, les avances
qui peuvent être consenties ou les sommes d’argent qui
peuvent être empruntées par le syndic, et de limiter la
période durant laquelle le syndic a la faculté de continuer
le commerce du failli.

Debts deemed to be debts of estate

Les dettes sont tenues pour dettes de l’actif

(4) All debts incurred and credit received in carrying on

the business of a bankrupt are deemed to be debts incurred and credit received by the estate of the bankrupt.

(4) Toute dette contractée et tout crédit reçu dans la
continuation du commerce d’un failli sont réputés une
dette contractée et un crédit reçu par l’actif.

R.S., 1985, c. B-3, s. 31; 1991, c. 46, s. 584; 2005, c. 47, s. 24.

L.R. (1985), ch. B-3, art. 31; 1991, ch. 46, art. 584; 2005, ch. 47, art. 24.
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Trustee not obliged to carry on business

Le syndic n’est pas tenu de poursuivre le commerce

32 The trustee is not under obligation to carry on the

32 Le syndic n’est pas tenu de continuer le commerce du

business of the bankrupt where in his opinion the realizable value of the property of the bankrupt is insufficient
to protect him fully against possible loss occasioned by so
doing and the creditors or inspectors, on demand made
by the trustee, neglect or refuse to secure him against
such possible loss.

failli s’il est d’avis que la valeur réalisable des biens est
insuffisante pour le protéger complètement contre la
possibilité de pertes occasionnées par la continuation du
commerce, et si les créanciers ou les inspecteurs, sur
demande faite par le syndic, négligent ou refusent de lui
donner des garanties contre la possibilité de pareilles
pertes.

R.S., c. B-3, s. 15.

S.R., ch. B-3, art. 15.

Reimbursement only of trustee’s disbursement
advances

Remboursement des avances du syndic

33 The court may make an order providing for the sale

33 Le tribunal peut rendre une ordonnance visant la

of any or all of the assets of the estate of the bankrupt, either by tender, private sale or public auction, setting out
the terms and conditions of the sale and directing that
the proceeds from the sale are to be used for the purpose
of reimbursing the trustee in respect of any costs that
may be owing to the trustee or of any moneys the trustee
may have advanced as disbursements for the benefit of
the estate.

vente de la totalité ou d’une partie des avoirs de l’actif du
failli, soit par soumission, vente de gré à gré ou enchère
publique. Cette ordonnance énonce les conditions de la
vente et prescrit que le produit de celle-ci soit utilisé afin
de rembourser le syndic de tous frais qui peuvent lui être
dus ou de toutes sommes d’argent qu’il peut avoir
avancées à titre de débours dans l’intérêt de l’actif.
L.R. (1985), ch. B-3, art. 33; 2005, ch. 47, art. 25.

R.S., 1985, c. B-3, s. 33; 2005, c. 47, s. 25.

Trustee may apply to court for directions

Le syndic peut demander des instructions au tribunal

34 (1) A trustee may apply to the court for directions in
relation to any matter affecting the administration of the
estate of a bankrupt and the court shall give in writing
such directions, if any, as to it appear proper in the circumstances.

34 (1) Un syndic peut demander au tribunal des
instructions relativement à toute question touchant
l’administration de l’actif d’un failli, et le tribunal donne
par écrit les instructions, s’il en est, qui peuvent être
appropriées aux circonstances.

To report to court after three years

Rapport au tribunal après trois ans

(2) Where an estate has not been fully administered
within three years after the bankruptcy, the trustee shall,
if requested to do so by the Superintendent, report that
fact to the court as soon as practicable thereafter, and the
court shall make such order as it considers fit to expedite
the administration.

(2) Lorsque l’administration d’un actif n’est pas terminée
dans les trois ans qui suivent la faillite, le syndic, si le
surintendant lui en fait la demande, présente au tribunal
dans les meilleurs délais un rapport à cet effet, et le
tribunal rend l’ordonnance qu’il juge opportune aux fins
de hâter la liquidation.

Notice to Superintendent’s division office

Envoi au bureau de la division

(3) The trustee must send notice to the Superintendent’s

(3) Le syndic envoie au bureau de la division un avis de

division office of the day and time when any application
for directions made under subsection (1) is to be heard
and of the day and time when the trustee intends to report to the court as required by the Superintendent under subsection (2).

la date et de l’heure de l’audition de la demande
d’instructions visée au paragraphe (1) et de la
présentation du rapport visé au paragraphe (2).
L.R. (1985), ch. B-3, art. 34; 1992, ch. 27, art. 12; 2005, ch. 47, art. 26.

R.S., 1985, c. B-3, s. 34; 1992, c. 27, s. 12; 2005, c. 47, s. 26.

Redirection of mail

Réexpédition du courrier

35 (1) Subject to subsection (2), the trustee may, by

35 (1) Sous réserve du paragraphe (2), le syndic peut,
par avis donné à la Société canadienne des postes en la
forme prescrite et remise d’une copie du certificat de
nomination du syndic, demander qu’on fasse parvenir à
lui-même ou à toute personne qu’il désigne le courrier

sending to the Canada Post Corporation
(a) a notice in the prescribed form, and
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(b) a copy of the trustee’s certificate of appointment,

destiné au failli et adressé au lieu mentionné dans l’avis;
sur réception de ces documents, la société donne suite à
la demande du syndic.

request that any mail addressed to a bankrupt that is directed to any place referred to in the notice be redirected
or sent by the Canada Post Corporation to the trustee or
to such other person as the trustee may designate and
when Canada Post Corporation receives those documents, it shall so redirect or send that mail.
Permission for residence

Avis

(2) A notice referred to in subsection (1) may refer to a

(2) L’avis ne peut mentionner la résidence du failli que si

bankrupt’s residence only where the trustee has, on application, obtained permission from the court.

le syndic a obtenu, sur demande, la permission du
tribunal.

Time limitation

Durée de validité

(3) If a bankrupt is an individual, a notice referred to in

(3) Si le failli est une personne physique, l’avis n’est

subsection (1) is operative only during the three-month
period immediately after the date of the bankruptcy unless the court, on application, extends that period on any
terms that it considers fit.

valide que pour les trois mois qui suivent la date de la
faillite, sauf si le tribunal, sur demande, accorde une
prorogation aux conditions qu’il estime indiquées.
L.R. (1985), ch. B-3, art. 35; 1992, ch. 27, art. 13; 1997, ch. 12, art. 23; 2005, ch. 47, art.
27.

R.S., 1985, c. B-3, s. 35; 1992, c. 27, s. 13; 1997, c. 12, s. 23; 2005, c. 47, s. 27.

Duty of former trustee on substitution

Devoirs de l’ancien syndic en cas de substitution

36 (1) On the appointment of a substituted trustee, the

36 (1) À la nomination d’un syndic substitué, le syndic
qui l’a précédé soumet immédiatement ses comptes au
tribunal et remet au syndic substitué tous les biens de
l’actif, avec tous les livres, registres et documents du failli
et ceux qui sont relatifs à l’administration de l’actif. Il lui
remet également un état complet des recettes provenant
des biens du failli ou d’autres sources, intérêts y compris,
et de ses débours et dépenses, ainsi que de la
rémunération qu’il réclame. L’état est accompagné d’un
document contenant la description détaillée de tous les
biens du failli qui n’ont pas été vendus ou réalisés, où
sont indiqués, en plus de leur valeur, le motif pour lequel
ils ne l’ont pas été, ainsi que la façon dont il en a été
disposé.

former trustee shall without delay pass his or her accounts before the court and deliver to the substituted
trustee all the property of the estate, together with all
books, records and documents of the bankrupt and of the
administration of the estate, as well as a statement of receipts and disbursements that contains a complete account of all moneys received by the trustee out of the
property of the bankrupt or otherwise, the amount of interest received by the trustee, all moneys disbursed and
expenses incurred and the remuneration claimed by the
trustee, together with full particulars, description and
value of all the bankrupt’s property that has not been
sold or realized, setting out the reason why the property
has not been sold or realized and the disposition made of
the property.
Duty of substituted trustee

Fonctions du syndic substitué

(2) A substituted trustee shall

(2) Le syndic substitué :

(a) [Repealed, 1992, c. 27, s. 14]

a) [Abrogé, 1992, ch. 27, art. 14]

(b) if appointed by the creditors, file with the court a
copy of the minutes of the meeting signed by the chair;

b) s’il est nommé par les créanciers, produit au
tribunal une copie des procès-verbaux de l’assemblée,
signée par le président;

(c) notify the Superintendent of his appointment;

c) avise le surintendant de sa nomination;

(d) if required by the inspectors, register a notice of

d) s’il en est requis par les inspecteurs, consigne sur le
registre foncier un avis de sa nomination au bureau
compétent où la cession ou l’ordonnance de faillite a
été consignée;

the appointment in the land register of any land titles
or registry office where the assignment or bankruptcy
order has been registered; and
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(e) as soon as funds are available, pay to the former

trustee his remuneration and disbursements as approved by the court.

e) dès que les fonds sont disponibles, paie à l’ancien
syndic sa rémunération et ses débours, approuvés par
le tribunal.

R.S., 1985, c. B-3, s. 36; 1992, c. 27, s. 14; 1997, c. 12, s. 24; 2004, c. 25, s. 23; 2005, c.
47, ss. 28, 123(E); 2007, c. 36, s. 11(F).

L.R. (1985), ch. B-3, art. 36; 1992, ch. 27, art. 14; 1997, ch. 12, art. 24; 2004, ch. 25, art.
23; 2005, ch. 47, art. 28 et 123(A); 2007, ch. 36, art. 11(F).

Appeal to court against trustee

Appel au tribunal contre le syndic

37 Where the bankrupt or any of the creditors or any

37 Lorsqu’un acte ou une décision du syndic lèse le failli
ou l’un des créanciers ou toute autre personne, l’intéressé
peut s’adresser au tribunal, et ce dernier peut confirmer,
infirmer ou modifier l’acte ou la décision qui fait l’objet
de la plainte et rendre à ce sujet l’ordonnance qu’il juge
équitable.

other person is aggrieved by any act or decision of the
trustee, he may apply to the court and the court may confirm, reverse or modify the act or decision complained of
and make such order in the premises as it thinks just.
R.S., c. B-3, s. 19.

S.R., ch. B-3, art. 19.

Proceeding by creditor when trustee refuses to act

Procédures par un créancier lorsque le syndic refuse
d’agir

38 (1) Where a creditor requests the trustee to take any
proceeding that in his opinion would be for the benefit of
the estate of a bankrupt and the trustee refuses or neglects to take the proceeding, the creditor may obtain
from the court an order authorizing him to take the proceeding in his own name and at his own expense and
risk, on notice being given the other creditors of the contemplated proceeding, and on such other terms and conditions as the court may direct.

38 (1) Lorsqu’un

créancier demande au syndic
d’intenter des procédures qui, à son avis, seraient à
l’avantage de l’actif du failli, et que le syndic refuse ou
néglige d’intenter ces procédures, le créancier peut
obtenir du tribunal une ordonnance l’autorisant à
intenter des procédures en son propre nom et à ses
propres frais et risques, en donnant aux autres créanciers
avis des procédures projetées, et selon les autres
modalités que peut ordonner le tribunal.

Transfer to creditor

Droits du créancier

(2) On an order under subsection (1) being made, the

(2) Lorsque cette ordonnance est rendue, le syndic cède

trustee shall assign and transfer to the creditor all his
right, title and interest in the chose in action or subjectmatter of the proceeding, including any document in
support thereof.

et transfère au créancier tous ses droits, titres et intérêts
sur les biens et droits qui font l’objet de ces procédures, y
compris tout document à l’appui.

Benefits belong to creditor

Les profits appartiennent au créancier

(3) Any benefit derived from a proceeding taken pursuant to subsection (1), to the extent of his claim and the
costs, belongs exclusively to the creditor instituting the
proceeding, and the surplus, if any, belongs to the estate.

(3) Tout profit provenant de procédures exercées
vertu du paragraphe (1), jusqu’à concurrence de
réclamation et des frais, appartient exclusivement
créancier intentant ces procédures, et l’excédent, s’il
est, appartient à l’actif.

Trustee may institute proceeding

Le syndic peut intenter des procédures

(4) Where, before an order is made under subsection (1),

(4) Lorsque, avant qu’une ordonnance soit rendue en

the trustee, with the permission of the inspectors, signifies to the court his readiness to institute the proceeding
for the benefit of the creditors, the order shall fix the time
within which he shall do so, and in that case the benefit
derived from the proceeding, if instituted within the time
so fixed, belongs to the estate.

vertu du paragraphe (1), le syndic, avec la permission des
inspecteurs, déclare au tribunal qu’il est prêt à intenter
les procédures au profit des créanciers, l’ordonnance doit
prescrire le délai qui lui est imparti pour ce faire, et dans
ce cas le profit résultant des procédures, si elles sont
intentées dans le délai ainsi prescrit, appartient à l’actif.

R.S., 1985, c. B-3, s. 38; 2004, c. 25, s. 24(F).

L.R. (1985), ch. B-3, art. 38; 2004, ch. 25, art. 24(F).
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Rights and liabilities of creditor where valuation
amended

Droits et obligations du créancier lorsque l’évaluation
est modifiée

(3) Where a valuation has been amended pursuant to

(3) Lorsqu’une évaluation a été modifiée conformément

this section, the creditor

au présent article, le créancier, selon le cas :

(a) shall forthwith repay any surplus dividend that he
may have received in excess of that to which he would
have been entitled on the amended valuation; or

a) doit rembourser sans retard tout surplus de
dividende qu’il peut avoir reçu en sus du montant
auquel il aurait eu droit sur l’évaluation modifiée;

(b) is entitled to be paid out of any money for the time
being available for dividend any dividend or share of
dividend that he may have failed to receive by reason
of the amount of the original valuation before that
money is made applicable to the payment of any future dividend, but he is not entitled to disturb the distribution of any dividend declared before the amendment is filed with the trustee.

b) a droit de recevoir, sur les deniers alors applicables
à des dividendes, tout dividende ou part de dividende
qu’il peut ne pas avoir reçu à cause du montant de
l’évaluation primitive, avant que ces montants soient
attribués au paiement d’un dividende futur; il n’a
toutefois pas le droit de déranger la distribution d’un
dividende déclaré avant que la modification soit
déposée chez le syndic.

R.S., c. B-3, s. 103.

S.R., ch. B-3, art. 103.

Exclusion for non-compliance

Exclusion pour défaut de se conformer

133 Where a secured creditor does not comply with sec-

133 Lorsqu’un créancier garanti ne se conforme pas aux

tions 127 to 132, he shall be excluded from any dividend.

articles 127 à 132, il est exclu de tout dividende.

R.S., c. B-3, s. 104.

S.R., ch. B-3, art. 104.

No creditor to receive more than 100 cents in dollar

Aucun créancier ne peut recevoir plus de cent cents
par dollar

134 Subject to section 130, a creditor shall in no case receive more than one hundred cents on the dollar and interest as provided by this Act.

134 Sous réserve de l’article 130, un créancier ne peut
dans aucun cas recevoir plus de cent cents par dollar avec
l’intérêt prévu par la présente loi.

R.S., c. B-3, s. 105.

S.R., ch. B-3, art. 105.

Admission and Disallowance of Proofs
of Claim and Proofs of Security

Admission et rejet des preuves de
réclamation et de garantie

Trustee shall examine proof

Examen de la preuve

135 (1) The trustee shall examine every proof of claim

or proof of security and the grounds therefor and may require further evidence in support of the claim or security.

135 (1) Le syndic examine chaque preuve de
réclamation ou de garantie produite, ainsi que leurs
motifs, et il peut exiger de nouveaux témoignages à
l’appui.

Determination of provable claims

Réclamations éventuelles et non liquidées

(1.1) The trustee shall determine whether any contin-

(1.1) Le syndic décide si une réclamation éventuelle ou

gent claim or unliquidated claim is a provable claim, and,
if a provable claim, the trustee shall value it, and the
claim is thereafter, subject to this section, deemed a
proved claim to the amount of its valuation.

non liquidée est une réclamation prouvable et, le cas
échéant, il l’évalue; sous réserve des autres dispositions
du présent article, la réclamation est dès lors réputée
prouvée pour le montant de l’évaluation.

Disallowance by trustee

Rejet par le syndic

(2) The trustee may disallow, in whole or in part,

(2) Le syndic peut rejeter, en tout ou en partie, toute
réclamation, tout droit à un rang prioritaire dans l’ordre
de collocation applicable prévu par la présente loi ou
toute garantie.

(a) any claim;

Current to January 27, 2020
Last amended on November 1, 2019

177

À jour au 27 janvier 2020
Dernière modification le 1 novembre 2019

Bankruptcy and Insolvency
PART V Administration of Estates
Admission and Disallowance of Proofs of Claim and Proofs of Security
Sections 135-136

Faillite et insolvabilité
PARTIE V Administration des actifs
Admission et rejet des preuves de réclamation et de garantie
Articles 135-136

(b) any right to a priority under the applicable order

of priority set out in this Act; or
(c) any security.

Notice of determination or disallowance

Avis de la décision

(3) Where the trustee makes a determination under sub-

(3) S’il décide qu’une réclamation est prouvable ou s’il

section (1.1) or, pursuant to subsection (2), disallows, in
whole or in part, any claim, any right to a priority or any
security, the trustee shall forthwith provide, in the prescribed manner, to the person whose claim was subject to
a determination under subsection (1.1) or whose claim,
right to a priority or security was disallowed under subsection (2), a notice in the prescribed form setting out the
reasons for the determination or disallowance.

rejette, en tout ou en partie, une réclamation, un droit à
un rang prioritaire ou une garantie, le syndic en donne
sans délai, de la manière prescrite, un avis motivé, en la
forme prescrite, à l’intéressé.

Determination or disallowance final and conclusive

Effet de la décision

(4) A determination under subsection (1.1) or a disal-

(4) La décision et le rejet sont définitifs et péremptoires,

lowance referred to in subsection (2) is final and conclusive unless, within a thirty day period after the service of
the notice referred to in subsection (3) or such further
time as the court may on application made within that
period allow, the person to whom the notice was provided appeals from the trustee’s decision to the court in accordance with the General Rules.

à moins que, dans les trente jours suivant la signification
de l’avis, ou dans tel autre délai que le tribunal peut
accorder, sur demande présentée dans les mêmes trente
jours, le destinataire de l’avis n’interjette appel devant le
tribunal, conformément aux Règles générales, de la
décision du syndic.

Expunge or reduce a proof

Rejet total ou partiel d’une preuve

(5) The court may expunge or reduce a proof of claim or

(5) Le tribunal peut rayer ou réduire une preuve de

a proof of security on the application of a creditor or of
the debtor if the trustee declines to interfere in the matter.

réclamation ou de garantie à la demande d’un créancier
ou du débiteur, si le syndic refuse d’intervenir dans
l’affaire.

R.S., 1985, c. B-3, s. 135; 1992, c. 1, s. 20, c. 27, s. 53; 1997, c. 12, s. 89.

L.R. (1985), ch. B-3, art. 135; 1992, ch. 1, art. 20, ch. 27, art. 53; 1997, ch. 12, art. 89.

Scheme of Distribution

Plan de répartition

Priority of claims

Priorité des créances

136 (1) Subject to the rights of secured creditors, the

136 (1) Sous réserve des droits des créanciers garantis,
les montants réalisés provenant des biens d’un failli sont
distribués d’après l’ordre de priorité de paiement
suivant :

proceeds realized from the property of a bankrupt shall
be applied in priority of payment as follows:
(a) in the case of a deceased bankrupt, the reasonable

a) dans le cas d’un failli décédé, les frais de funérailles
et dépenses testamentaires raisonnables, faits par le
représentant légal ou, dans la province de Québec, les
successibles ou héritiers du failli décédé;

funeral and testamentary expenses incurred by the legal representative or, in the Province of Quebec, the
successors or heirs of the deceased bankrupt;
(b) the costs of administration, in the following order,

b) les frais d’administration, dans l’ordre suivant :

(i) the expenses and fees of any person acting un-

(i) débours et honoraires de la personne visée à

der a direction made under paragraph 14.03(1)(a),

l’alinéa 14.03(1)a),

(ii) the expenses and fees of the trustee, and

(ii) débours et honoraires du syndic,

(iii) legal costs;

(iii) frais légaux;

(c) the levy payable under section 147;
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(d) the amount of any wages, salaries, commissions,

c) le prélèvement payable en vertu de l’article 147;

compensation or disbursements referred to in sections
81.3 and 81.4 that was not paid;

d) les gages, salaires, commissions, rémunérations ou
sommes déboursées visés aux articles 81.3 et 81.4 qui
n’ont pas été versés;

(d.01) the amount equal to the difference a secured

creditor would have received but for the operation of
sections 81.3 and 81.4 and the amount actually received by the secured creditor;

d.01) la différence entre la somme que le créancier

garanti aurait reçue n’eut été l’application des articles
81.3 et 81.4 et celle qu’il reçoit effectivement;

(d.02) the amount equal to the difference a secured

creditor would have received but for the operation of
sections 81.5 and 81.6 and the amount actually received by the secured creditor;

d.02) la différence entre la somme que le créancier

(d.1) claims in respect of debts or liabilities referred
to in paragraph 178(1)(b) or (c), if provable by virtue
of subsection 121(4), for periodic amounts accrued in
the year before the date of the bankruptcy that are
payable, plus any lump sum amount that is payable;

d.1) les réclamations pour les dettes ou obligations
mentionnées aux alinéas 178(1)b) ou c), si elles
constituent des réclamations prouvables en raison du
paragraphe 121(4), pour le total des sommes payables
périodiquement qui se sont accumulées au cours de
l’année qui précède la date de la faillite et de toute
somme forfaitaire payable;

garanti aurait reçue n’eut été l’application des articles
81.5 et 81.6 et celle qu’il reçoit effectivement;

(e) municipal taxes assessed or levied against the
bankrupt, within the two years immediately preceding
the bankruptcy, that do not constitute a secured claim
against the real property or immovables of the
bankrupt, but not exceeding the value of the interest
or, in the Province of Quebec, the value of the right of
the bankrupt in the property in respect of which the
taxes were imposed as declared by the trustee;

e) les taxes municipales établies ou perçues à
l’encontre du failli dans les deux années précédant sa
faillite et qui ne constituent pas une créance garantie
sur les immeubles ou les biens réels du failli, mais ne
dépassant pas la valeur de l’intérêt ou, dans la
province de Québec, la valeur du droit du failli sur les
biens à l’égard desquels ont été imposées les taxes
telles qu’elles ont été déclarées par le syndic;

(f) the lessor for arrears of rent for a period of three

months immediately preceding the bankruptcy and
accelerated rent for a period not exceeding three
months following the bankruptcy if entitled to accelerated rent under the lease, but the total amount so
payable shall not exceed the realization from the property on the premises under lease, and any payment
made on account of accelerated rent shall be credited
against the amount payable by the trustee for occupation rent;

f) le locateur quant aux arriérés de loyer pour une
période de trois mois précédant la faillite, et, si une
disposition du bail le prévoit, le loyer exigible par
anticipation, pour une somme correspondant à trois
mois de loyer au plus, mais le montant total ainsi
payable ne peut dépasser la somme réalisée sur les
biens se trouvant sur les lieux sous bail; tout paiement
fait par le locataire au titre d’une telle disposition est
porté au compte du montant payable par le syndic
pour le loyer d’occupation;

(g) the fees and costs referred to in subsection 70(2)
but only to the extent of the realization from the property exigible thereunder;

g) les honoraires et droits mentionnés au paragraphe

70(2), mais jusqu’à concurrence seulement de la
réalisation des biens exigibles en vertu de ce
paragraphe;

(h) in the case of a bankrupt who became bankrupt

before the prescribed date, all indebtedness of the
bankrupt under any Act respecting workers’ compensation, under any Act respecting unemployment insurance or under any provision of the Income Tax Act
creating an obligation to pay to Her Majesty amounts
that have been deducted or withheld, rateably;

h) dans le cas d’un failli qui est devenu un failli avant
la date prescrite, toutes dettes contractées par le failli
sous l’autorité d’une loi sur les accidents du travail,
d’une loi sur l’assurance-chômage, d’une disposition
de la Loi de l’impôt sur le revenu créant une obligation
de rembourser à Sa Majesté des sommes qui ont été
déduites ou retenues, au prorata;

(i) claims resulting from injuries to employees of the
bankrupt in respect of which the provisions of any Act
respecting workers’ compensation do not apply, but
only to the extent of moneys received from persons
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guaranteeing the bankrupt against damages resulting
from those injuries; and

sur les accidents du travail ne visent pas, mais
seulement jusqu’à concurrence des montants d’argent
reçus des personnes garantissant le failli contre le
préjudice résultant de ces blessures;

(j) in the case of a bankrupt who became bankrupt be-

fore the prescribed date, claims of the Crown not mentioned in paragraphs (a) to (i), in right of Canada or
any province, rateably notwithstanding any statutory
preference to the contrary.

j) dans le cas d’un failli qui est devenu un failli avant
la date prescrite, les réclamations, non mentionnées
aux alinéas a) à i), de Sa Majesté du chef du Canada ou
d’une province, au prorata, nonobstant tout privilège
prévu par une loi à l’effet contraire.

Payment as funds available

À acquitter dès que les disponibilités le permettent

(2) Subject to the retention of such sums as may be nec-

(2) Sauf la retenue des sommes qui peuvent être

essary for the costs of administration or otherwise, payment in accordance with subsection (1) shall be made as
soon as funds are available for the purpose.

nécessaires pour les frais d’administration ou autrement,
le paiement prévu au paragraphe (1) est fait dès qu’il se
trouve des disponibilités à cette fin.

Balance of claim

Solde de réclamation

(3) A creditor whose rights are restricted by this section

is entitled to rank as an unsecured creditor for any balance of claim due him.

(3) Tout créancier dont le présent article restreint les
droits prend rang comme créancier non garanti, quant à
tout solde de réclamation qui lui est dû.

R.S., 1985, c. B-3, s. 136; 1992, c. 1, s. 143(E), c. 27, s. 54; 1997, c. 12, s. 90; 2001, c. 4, s.
31; 2004, c. 25, s. 70; 2005, c. 47, s. 88.

L.R. (1985), ch. B-3, art. 136; 1992, ch. 1, art. 143(A), ch. 27, art. 54; 1997, ch. 12, art. 90;
2001, ch. 4, art. 31; 2004, ch. 25, art. 70; 2005, ch. 47, art. 88.

Postponement of claims — creditor not at arm’s
length

Ajournement de réclamations relatives à des
transactions

137 (1) A creditor who, at any time before the

137 (1) Le créancier qui, avant la faillite du débiteur, a

bankruptcy of a debtor, entered into a transaction with
the debtor and who was not at arm’s length with the
debtor at that time is not entitled to claim a dividend in
respect of a claim arising out of that transaction until all
claims of the other creditors have been satisfied, unless
the transaction was in the opinion of the trustee or of the
court a proper transaction.

conclu une transaction avec celui-ci alors qu’il existait un
lien de dépendance entre eux n’a pas droit de réclamer
un dividende relativement à une réclamation née de cette
transaction jusqu’à ce que toutes les réclamations des
autres créanciers aient été satisfaites, sauf si la
transaction était, de l’avis du syndic ou du tribunal, une
transaction régulière.

(2) [Repealed, 2007, c. 36, s. 47]

(2) [Abrogé, 2007, ch. 36, art. 47]

R.S., 1985, c. B-3, s. 137; 2000, c. 12, s. 15; 2005, c. 47, s. 89; 2007, c. 36, s. 47.

L.R. (1985), ch. B-3, art. 137; 2000, ch. 12, art. 15; 2005, ch. 47, art. 89; 2007, ch. 36, art.
47.

138 [Repealed, 2007, c. 36, s. 48]

138 [Abrogé, 2007, ch. 36, art. 48]

Postponement of claims of silent partners

Renvoi des réclamations d’un bailleur de fonds

139 Where a lender advances money to a borrower engaged or about to engage in trade or business under a
contract with the borrower that the lender shall receive a
rate of interest varying with the profits or shall receive a
share of the profits arising from carrying on the trade or
business, and the borrower subsequently becomes
bankrupt, the lender of the money is not entitled to recover anything in respect of the loan until the claims of
all other creditors of the borrower have been satisfied.

139 Lorsqu’un prêteur avance de l’argent à un
emprunteur, engagé ou sur le point de s’engager dans un
commerce ou une entreprise, aux termes d’un contrat,
passé avec l’emprunteur, en vertu duquel le prêteur doit
recevoir un taux d’intérêt variant selon les profits ou
recevoir une partie des profits provenant de la conduite
du commerce ou de l’entreprise, et que subséquemment
l’emprunteur devient failli, le prêteur n’a droit à aucun
recouvrement du chef d’un pareil prêt jusqu’à ce que les
réclamations de tous les autres créanciers de
l’emprunteur aient été acquittées.

R.S., c. B-3, s. 110.

S.R., ch. B-3, art. 110.
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Legal Costs

Frais judiciaires

Costs in discretion of court

Frais à la discrétion du tribunal

197 (1) Subject to this Act and to the General Rules, the

197 (1) Sous réserve des autres dispositions de la

costs of and incidental to any proceedings in court under
this Act are in the discretion of the court.

présente loi et des Règles générales, les frais de toutes
procédures judiciaires intentées sous le régime de la
présente loi, ou les frais s’y rapportant, sont laissés à la
discrétion du tribunal.

How costs awarded

Adjudication des frais

(2) The court in awarding costs may direct that the costs

(2) En adjugeant les frais, le tribunal peut ordonner

shall be taxed and paid as between party and party or as
between solicitor and client, or the court may fix a sum to
be paid in lieu of taxation or of taxed costs, but in the absence of any express direction costs shall follow the event
and shall be taxed as between party and party.

qu’ils soient taxés et soldés entre les parties ou entre
l’avocat et le client, ou le tribunal peut fixer une somme à
payer au lieu de taxation ou de frais taxés; mais, à défaut
d’indication expresse, les frais découleront de l’issue de
l’instance et seront taxés entre les parties.

Personal liability of trustee for costs

Responsabilité personnelle d’un syndic quant aux
frais

(3) Where an action or proceeding is brought by or
against a trustee, or where a trustee is made a party to
any action or proceeding on his application or on the application of any other party thereto, he is not personally
liable for costs unless the court otherwise directs.

(3) Lorsqu’une action ou des procédures sont exercées
par un syndic ou contre un syndic, ou lorsqu’un syndic
devient partie à une action ou à des procédures, soit à sa
propre demande ou à la demande de toute autre partie à
l’instance, il n’est pas personnellement responsable des
frais, à moins que le tribunal n’en décide autrement.

When costs payable

Quand les frais sont payables

(4) No costs shall be paid out of the estate of the

(4) Il ne peut être payé aucuns frais sur l’actif du failli,
sauf les frais de personnes dont les services ont été par
écrit autorisés par le syndic et les frais que le tribunal a
adjugés contre le syndic ou sur l’actif du failli.

bankrupt, excepting the costs of persons whose services
have been authorized by the trustee in writing and such
costs as have been awarded against the trustee or the estate of the bankrupt by the court.
(5) [Repealed, 2005, c. 47, s. 110]

(5) [Abrogé, 2005, ch. 47, art. 110]

Priority of payment of legal costs

Priorité des frais judiciaires

(6) Legal costs shall be payable according to the follow-

(6) Les frais judiciaires sont acquittés dans l’ordre de
priorité suivant :

ing priorities:
(a) commissions on collections, which are a claim
ranking above any other claim on any sums collected;

a) commissions sur perceptions qui constituent une
réclamation de premier rang sur toute somme perçue;

(b) when duly authorized by the court or approved by

b) lorsqu’ils ont été régulièrement autorisés par le

the creditors or the inspectors, costs incurred by the
trustee after the bankruptcy and prior to the first
meeting of creditors;

tribunal ou approuvés par les créanciers ou les
inspecteurs, frais subis par le syndic après la faillite et
avant la première assemblée des créanciers;

(c) the costs on an assignment or costs incurred by an

c) frais de cession ou frais supportés par un créancier
requérant jusqu’au prononcé d’une ordonnance de
faillite;

applicant creditor up to the issue of a bankruptcy order;
(d) costs awarded against the trustee or the estate of
the bankrupt; and
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PART VII Courts and Procedure
Legal Costs
Sections 197-198

Faillite et insolvabilité
PARTIE VII Tribunaux et procédure
Frais judiciaires
Articles 197-198

(e) costs for legal services otherwise rendered to the

e) frais pour services légaux rendus d’autre manière
au syndic ou relativement à l’actif.

trustee or the estate of the bankrupt.
Costs of discharge opposed

Frais en cas d’opposition à la libération

(6.1) If a creditor opposes the discharge of a bankrupt,
the court may, if it grants the discharge on the condition
that the bankrupt pay an amount or consent to a judgment to pay an amount, award costs, including legal
costs, to the opposing creditor out of the estate in an
amount that is not more than the amount realized by the
estate under the conditional order, including any amount
brought into the estate under the consent to the judgment.

(6.1) Si un créancier s’oppose à la libération d’un failli
qui est, en conséquence, libéré sous condition, le tribunal
peut, s’il l’estime indiqué, adjuger au créancier des frais
de justice et autres, à concurrence des sommes versées à
l’actif au titre de l’ordonnance de libération
conditionnelle ou d’un consentement à jugement visant
le failli.

Costs where opposition frivolous or vexatious

Frais en cas d’opposition futile ou vexatoire

(7) If a creditor opposes the discharge of a bankrupt and

(7) Si le tribunal conclut que l’opposition d’un créancier

the court finds the opposition to be frivolous or vexatious, the court may order the creditor to pay costs, including legal costs, to the estate.

à la libération est futile ou vexatoire, il peut, s’il l’estime
indiqué, adjuger à l’actif contre le créancier les frais de
justice et autres.

(8) [Repealed, 2005, c. 47, s. 110]

(8) [Abrogé, 2005, ch. 47, art. 110]

R.S., 1985, c. B-3, s. 197; 1997, c. 12, s. 106; 2004, c. 25, s. 89; 2005, c. 47, s. 110.

L.R. (1985), ch. B-3, art. 197; 1997, ch. 12, art. 106; 2004, ch. 25, art. 89; 2005, ch. 47, art.
110.

PART VIII

PARTIE VIII

Offences

Infractions

Bankruptcy offences

Infractions en matière de faillite

198 (1) Any bankrupt who

198 (1) Commet

une infraction et encourt, sur
déclaration de culpabilité par procédure sommaire, une
amende maximale de cinq mille dollars et un
emprisonnement maximal de un an, ou l’une de ces
peines, ou, par mise en accusation, une amende
maximale de dix mille dollars et un emprisonnement
maximal de trois ans, ou l’une de ces peines, tout failli
qui, selon le cas :

(a) makes

any fraudulent disposition of the
bankrupt’s property before or after the date of the initial bankruptcy event,
(b) refuses or neglects to answer fully and truthfully

all proper questions put to the bankrupt at any examination held pursuant to this Act,

a) dispose d’une façon frauduleuse de ses biens avant

(c) makes a false entry or knowingly makes a material

ou après l’ouverture de la faillite;

omission in a statement or accounting,

b) refuse ou néglige de répondre complètement et

(d) after or within one year immediately preceding the

véridiquement à toutes les questions qui lui sont
posées à bon droit au cours d’un interrogatoire tenu
conformément à la présente loi;

date of the initial bankruptcy event, conceals, destroys, mutilates, falsifies, makes an omission in or
disposes of, or is privy to the concealment, destruction, mutilation, falsification, omission from or disposition of, a book or document affecting or relating to
the bankrupt’s property or affairs, unless the bankrupt
had no intent to conceal the state of the bankrupt’s affairs,

c) fait une fausse inscription ou commet sciemment

une omission importante dans un état ou un compte;
d) après l’ouverture de la faillite, ou dans l’année
précédant l’ouverture de la faillite, cache, détruit,
mutile ou falsifie un livre ou document se rapportant à
ses biens ou affaires, en dispose ou y fait une
omission, ou participe à ces actes, à moins qu’il n’ait

(e) after or within one year immediately preceding the
date of the initial bankruptcy event, obtains any credit
or any property by false representations made by the
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Bankruptcy and Insolvency General Rules
Interpretation
Sections 1.2-6

Règles générales sur la faillite et l’insolvabilité
Définitions
Articles 1.2-6

1.2 The MFDA Investor Protection Corporation is a prescribed body for the purposes of the definition customer
compensation body in section 253 of the Act.

1.2 La Corporation de protection des investisseurs de
l’ACFM est une entité prescrite au sens de la définition de
organisme d’indemnisation des clients prévue à
l’article 253 de la Loi.

SOR/2011-94, s. 1.

DORS/2011-94, art. 1.

General

Dispositions générales

2 Documents that by the Act are to be prescribed must
be in the form prescribed, with any modifications that
the circumstances require and subject to any deviations
permitted by section 32 of the Interpretation Act, and
must be used in proceedings under the Act.

2 Les documents à prescrire au titre de la Loi sont en la
forme prescrite, avec les adaptations nécessaires et les
différences de présentation permises par l’article 32 de la
Loi d’interprétation, et sont utilisés dans les procédures
engagées sous le régime de la Loi.

SOR/92-579, s. 3; SOR/98-240, s. 1; SOR/2007-61, s. 2(E).

DORS/92-579, art. 3; DORS/98-240, art. 1; DORS/2007-61, art. 2(A).

3 In cases not provided for in the Act or these Rules, the
courts shall apply, within their respective jurisdictions,
their ordinary procedure to the extent that that procedure is not inconsistent with the Act or these Rules.

3 Dans les cas non prévus par la Loi ou les présentes

règles, les tribunaux appliquent, dans les limites de leur
compétence respective, leur procédure ordinaire dans la
mesure où elle est compatible avec la Loi et les présentes
règles.

SOR/98-240, s. 1.

DORS/98-240, art. 1.

4 If a period of less than six days is provided for the do-

ing of an act or the initiating of a proceeding under the
Act or these Rules, calculation of the period does not include Saturdays or holidays.

4 Lorsqu’un délai de moins de six jours est prévu pour
accomplir un acte ou intenter une procédure en vertu de
la Loi ou des présentes règles, les samedis et les jours
fériés n’entrent pas dans le calcul du délai.

SOR/98-240, s. 1; SOR/2007-61, s. 63(E).

DORS/98-240, art. 1; DORS/2007-61, art. 63(A).

5 (1) Subject to subsection (2), a notice or other document that is received by a Division Office outside of its
business hours is deemed to have been received

5 (1) Sous réserve du paragraphe (2), les avis et autres
documents que le bureau de division reçoit en dehors des
heures d’ouverture sont réputés reçus :

(a) on the next business day of that Division Office, if
it was received

a) le premier jour ouvrable suivant de ce bureau, s’ils

(i) between the end of business hours and mid-

night, local time, on a business day, or

(i) après les heures d’ouverture et avant minuit,
heure locale, un jour ouvrable,

(ii) on a Saturday or holiday; or

(ii) le samedi ou un jour férié;

sont reçus :

(b) at the beginning of business hours of that Division

b) au début des heures d’ouverture de ce bureau, s’ils

Office, if it was received between midnight and the beginning of business hours, local time, on a business
day.

sont reçus entre minuit et le début des heures
d’ouverture, heure locale, un jour ouvrable.

(2) Subsection (1) does not apply to documents related
to proceedings under Part III of the Act that are filed by
facsimile.

(2) Le paragraphe (1) ne s’applique pas aux documents

concernant les procédures fondées sur la partie III de la
Loi qui sont déposés par télécopieur.

SOR/78-389, s. 1; SOR/92-579, s. 4; SOR/98-240, s. 1; SOR/2005-284, s. 1.

DORS/78-389, art. 1; DORS/92-579, art. 4; DORS/98-240, art. 1; DORS/2005-284, art. 1.

6 (1) Unless otherwise provided in the Act or these

6 (1) Sauf disposition contraire de la Loi ou des

Rules, every notice or other document given or sent pursuant to the Act or these Rules must be served, delivered
personally, or sent by mail, courier, facsimile or electronic transmission.

présentes règles, les avis et autres documents à remettre
ou à envoyer sous le régime de la Loi ou des présentes
règles sont signifiés, remis en mains propres ou envoyés
par courrier, par service de messagerie, par télécopieur
ou par transmission électronique.
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Bankruptcy and Insolvency General Rules
Appeals from Decisions of the Registrar
Sections 30-35

Règles générales sur la faillite et l’insolvabilité
Appel des décisions du registraire
Articles 30-35

or decision appealed from, or within such further time as
the judge stipulates.

date de l’ordonnance ou de la décision faisant l’objet de
l’appel, ou dans tel autre délai fixé par le juge.

(3) The notice of motion or the motion must set out the

(3) L’avis de requête ou de motion ou la requête ou la

grounds of the appeal.

motion énonce les motifs de l’appel.

SOR/98-240, s. 1.

DORS/98-240, art. 1.

Appeal to Court of Appeal

Appels devant la cour d’appel

31 (1) An appeal to a court of appeal referred to in subsection 183(2) of the Act must be made by filing a notice
of appeal at the office of the registrar of the court appealed from, within 10 days after the day of the order or
decision appealed from, or within such further time as a
judge of the court of appeal stipulates.

31 (1) Un appel est formé devant une cour d’appel visée

au paragraphe 183(2) de la Loi par le dépôt d’un avis
d’appel au bureau du registraire du tribunal ayant rendu
l’ordonnance ou la décision portée en appel, dans les
10 jours qui suivent le jour de l’ordonnance ou de la
décision, ou dans tel autre délai fixé par un juge de la
cour d’appel.

(2) If an appeal is brought under paragraph 193(e) of the

Act, the notice of appeal must include the application for
leave to appeal.

(2) En cas d’application de l’alinéa 193e) de la Loi, l’avis
d’appel est accompagné de la demande d’autorisation
d’appel.

SOR/98-240, s. 1; SOR/2007-61, s. 63(E).

DORS/98-240, art. 1; DORS/2007-61, art. 63(A).

32 The registrar of the court appealed from shall trans-

32 Le registraire du tribunal ayant rendu l’ordonnance

mit to the court of appeal the notice of appeal and the
file.

ou la décision portée en appel transmet à la cour d’appel
l’avis d’appel et le dossier.

SOR/98-240, s. 1.

DORS/98-240, art. 1.

Official Receiver

Séquestre officiel

33 The official receiver may request instructions from

the registrar or, if the official receiver is the registrar,
from the judge, in case of doubt respecting any matter
arising out of the Act, these Rules or a directive.

33 Le séquestre officiel peut demander des consignes au
registraire ou, s’il agit en qualité de registraire, au juge,
en cas de doute au sujet de toute question relevant de la
Loi, des présentes règles ou des instructions.

SOR/98-240, s. 1.

DORS/98-240, art. 1.

Code of Ethics for Trustees

Code de déontologie des
syndics

34 Every trustee shall maintain the high standards of
ethics that are central to the maintenance of public trust
and confidence in the administration of the Act.

34 Le syndic se conforme à des normes élevées de

déontologie,
lesquelles
sont
d’une
importance
primordiale pour le maintien de la confiance du public
dans la mise en application de la Loi.

SOR/98-240, s. 1.

DORS/98-240, art. 1.

35 For the purposes of sections 39 to 52, professional

35 Pour l’application des articles 39 à 52, activité

engagement means any bankruptcy or insolvency matter in respect of which a trustee is appointed or designated to act in that capacity pursuant to the Act.

professionnelle s’entend de toute affaire de faillite ou
d’insolvabilité dans laquelle le syndic est nommé ou
désigné pour exercer ses fonctions dans le cadre de la
Loi.

SOR/98-240, s. 1.

DORS/98-240, art. 1.
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Code de déontologie des syndics
Articles 36-43

36 Trustees shall perform their duties in a timely man-

36 Le syndic s’acquitte de ses obligations dans les

ner and carry out their functions with competence, honesty, integrity and due care.

meilleurs délais et exerce ses fonctions avec compétence,
honnêteté, intégrité, prudence et diligence.

SOR/98-240, s. 1.

DORS/98-240, art. 1.

37 Trustees shall cooperate fully with representatives of

the Superintendent in all matters arising out of the Act,
these Rules or a directive.

37 Le syndic coopère entièrement avec les représentants
du surintendant dans toute affaire qui relève de la Loi,
des présentes règles ou des instructions.

SOR/78-389, s. 2; SOR/98-240, s. 1.

DORS/78-389, art. 2; DORS/98-240, art. 1.

38 Trustees shall not assist, advise or encourage any

person to engage in any conduct that the trustees know,
or ought to know, is illegal or dishonest, in respect of the
bankruptcy and insolvency process.

38 Le syndic n’aide, ne conseille ni n’encourage
quiconque à accomplir un acte qu’il sait — ou devrait
savoir — être illégal ou malhonnête dans le contexte du
régime de la faillite et de l’insolvabilité.

SOR/98-240, s. 1.

DORS/98-240, art. 1.

39 Trustees shall be honest and impartial and shall provide to interested parties full and accurate information as
required by the Act with respect to the professional engagements of the trustees.

39 Le syndic est honnête et impartial et fournit,
conformément aux exigences de la Loi, des
renseignements exacts et complets aux parties
intéressées au sujet de ses activités professionnelles.

SOR/81-646, s. 2; SOR/98-240, s. 1.

DORS/81-646, art. 2; DORS/98-240, art. 1.

40 Trustees shall not disclose confidential information

40 Le syndic ne divulgue aux membres du public aucun
renseignement confidentiel relatif à ses activités
professionnelles, sauf dans les cas suivants :

to the public concerning any professional engagement,
unless the disclosure is
(a) required by law; or

a) il y est tenu par la loi;

(b) authorized by the person to whom the confidential

b) il a obtenu le consentement de la personne visée
par le renseignement confidentiel.

information relates.
SOR/81-646, s. 3; SOR/98-240, s. 1.

DORS/81-646, art. 3; DORS/98-240, art. 1.

41 Trustees shall not use any confidential information
that is gathered in a professional capacity for their personal benefit or for the benefit of a third party.

41 Le syndic n’utilise ni pour son propre bénéfice ni
pour celui d’un tiers les renseignements confidentiels
recueillis dans le cadre de ses fonctions professionnelles.

SOR/98-240, s. 1.

DORS/98-240, art. 1.

42 Trustees shall not purchase, directly or indirectly,

42 Le syndic n’achète, ni directement ni indirectement :

(a) property of any debtor for whom they are acting
with respect to a professional engagement; or

a) les biens d’un débiteur pour lequel il agit dans le
cadre d’une activité professionnelle;

(b) property of any estates in respect of which the Act
applies, for which they are not acting, unless the property is purchased

b) les biens des actifs régis par la Loi et auxquels il
n’est pas commis, à moins que ces biens ne soient
achetés :

(i) at the same time as it is offered to the public,

(i) en même temps qu’ils sont offerts au public,

(ii) at the same price as it is offered to the public,

(ii) à un prix égal à celui auquel ils sont offerts au

and

public,

(iii) during the normal course of business of the
bankrupt or debtor.

(iii) dans le cours normal des affaires du failli ou du
débiteur.

SOR/98-240, s. 1.

DORS/98-240, art. 1.

43 (1) Subject to subsection (2), if trustees have a re-

43 (1) Sous réserve du paragraphe (2), lorsque le syndic

sponsibility to sell property in connection with a proposal

a la responsabilité de vendre des biens dans le cadre
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2019 ONSC 5108
Ontario Superior Court of Justice
Doyle Salewski Inc. v. Scott
2019 CarswellOnt 14145, 2019 ONSC 5108, 312 A.C.W.S. (3d) 470

Doyle Salewski Inc., in its capacity as Trustee in Bankruptcy
of Golden Oaks Enterprises Inc. and Joseph Gilles Jean
Claude Lacasse (Plaintiff) and Lorne Scott (Defendant)
S. Gomery J.
Heard: December 3, 2018; December 10, 2018; December 12,
2018; December 13, 2018; December 19, 2018; December 20, 2018
Judgment: August 30, 2019
Docket: Ottawa 15-65108
Counsel: John D. Dempster, Robert J. De Toni, for Plaintiff
Alyssa Tomkins, James Plotkin, for Defendant
S. Gomery J.:
1 Doyle Salewski Inc., as the trustee in bankruptcy of Golden Oaks Enterprises Inc. and Jean-Claude Lacasse, seeks judgment
against defendants in seventeen separate Superior Court and Small Claims actions.
OVERVIEW
2
Golden Oaks Enterprises Inc. ("Golden Oaks") was founded by Jean-Claude Lacasse and operated in Ottawa between
2009 and 2013. It was a vehicle for two businesses.
3 Lacasse advertised Golden Oaks widely as a business that allowed individuals who did not qualify for a mortgage to buy a
home. The company's operating name was "Rent2Own Canada". Its core operations ostensibly focused on buying houses that
were undervalued, fixing them up, and renting them to prospective buyers. Tenants would make a down payment and pay a
slightly inflated rent, in return for a non-binding option to purchase the property three or five years later. Lacasse promoted
Golden Oaks as an altruistic enterprise widening the path to home ownership. In the words of a company brochure, it was
"Making Dreams Come True ... One Family at a Time!".
4
Less publicly, Golden Oaks was promoted as a means to turn a quick profit. Individuals were invited to loan Golden
Oaks money to fund its operations. They were described as investors but were actually short-term lenders. In return for their
advance of funds for few weeks or months, they got a promissory note entitling them to interest at a rate far greater than they
could get otherwise.
5
From 2009 to May 2013, the company issued 504 promissory notes to 153 investors. New investors were persuaded to
make loans by early investors, who were paid commissions for each loan made by a lender whom they recruited. Initially, the
promissory notes offered rates of interest that were merely attractive. As Golden Oaks' financial situation worsened, however,
the company issued more and more notes at effective annual interest rates in excess of 60%, and therefore above the criminal
rate of interest under the Criminal Code, R.S.C., 1985, c. C-46.
6

Whatever Lacasse's original intentions may have been when he founded Golden Oaks, it became a classic Ponzi scheme.

The Rent2Own scheme was never viable. From March 1 st , 2012 to February 28, 2013, only 3% of the monies deposited into
1

41
Furthermore, I do not consider that the email's contents disprove that Scott had an active role in promoting investment
at Golden Oaks, as defence counsel argues. The email does not appear to have been drafted with Scott, in particular, in mind.
It contains generic information and Lacasse refers to "investors like yourself" and "my investors." In any event, this was one
piece of evidence amongst many that spoke to the relationship between Lacasse and Scott, and Scott's knowledge of Golden
Oaks' operations.
42
I agree that Collins should have produced the complete email exchange on March 7, 2012. I do not agree, however,
that her failure to do so betrays an intent to mislead the court. I find that she simply overlooked Scott's response and Lacasse's
further reply.
43 Defence counsel alleges that Doyle violated his duty as an officer of the court by trying to build a case instead of simply
obtaining information. They cite, as an example, leading questions he asked Lacasse during his examinations in August 2013
and May 2014.
44
I have reviewed the transcripts from these examinations for discovery. I did not find that the Doyle's conduct of the
examinations was in any way improper. Defence counsel has identified about 30 leading questions amongst the 1373 questions
that Doyle asked Lacasse over the two examinations. This does not strike me as abusive or unreasonable.
45
In his first report to the court, he stated that he had supervised the investigation and liquidation of Lacasse's previous
company, Lacasse Enterprises Inc., about twenty years earlier. That company has also operated a failed real estate scheme based
on projections of unrealistic cash flows generated by renting condominium units. In the report, Doyle characterized the scheme
as "highly improbable and poorly managed." He also noted that Lacasse had declared personal bankruptcy twice before.
46
As the investigation unfolded, Doyle clearly formed a view of the nature of Golden Oaks' operations. He came to
believe that Lacasse used the company as a vehicle for fraudulent dealings, and that some investors had received payments
preferentially. This was also not the first time that Doyle was involved in a bankruptcy involving Lacasse.
47
Given his history with the bankruptcy of Lacasse's former company and his suspicions about the Rent2Own scheme,
Doyle may well have doubted he would receive straightforward or complete answers from Lacasse at his examination. Lacasse's
evidence during the examination and at trial bears out this suspicion. His explanations for various events and his account of his
own motivations were self-serving and disingenuous. In those circumstances, Doyle's limited use of leading questions during
Lacasse's examination was a legitimate and necessary strategy to obtain insight into Golden Oaks' operations.
48
The defendants' argument implies that a trustee in bankruptcy must refrain from any advocacy for the position it is
taking in litigation. In my view, this is unrealistic and even antithetical to the role of the trustee. A trustee must approach an
investigation without any unfounded bias and keep an open mind about what it will find. Having investigated, however, a trustee
abdicates its responsibilities under the BIA if it fails to apply its expertise and experience to assess the information received
and act on that assessment. Once a trustee has reasonably concluded that there are assets belonging to the estate in third party
hands and that there are grounds to recover them, and it obtains instructions to begin legal proceedings from inspectors, its role
necessarily involves some advocacy.
49 I do not find that Doyle approached the investigation with a closed mind. In his first report to the court, he expressed honest
reservations about Lacasse, given his involvement in the bankruptcy of his earlier company and some similarities between that
company's real estate scheme and the Rent2Own scheme. I do not, however, see evidence that Doyle's past experience with
Lacasse gave rise to unreasonable bias or that he engaged in any conduct inconsistent with his role as an officer of the court.
50 Finally, defence counsel suggests that Doyle Salewski is an "interested party" to the proceedings because Doyle admitted
on cross-examination that it has loaned over $100,000 to the estate. No evidence was presented about the circumstances of this
loan. An accusation of conflict of interest should never be made lightly or based on incomplete or vague evidence. I do not
draw any conclusions about the Trustee's conduct based on this admission.
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1998 ABCA 181
Alberta Court of Appeal
Odishaw v. Dykun
1998 CarswellAlta 482, 1998 ABCA 181, [1998] A.J. No. 614, 179
W.A.C. 145, 219 A.R. 145, 63 Alta. L.R. (3d) 164, 79 A.C.W.S. (3d) 1114

In the Matter of the Bankruptcy of John Dykun
James H. Odishaw, Applicant (Respondent) and John Dykun, Respondent (Appellant)
Berger J.A.
Heard: May 14, 1998
Judgment: June 4, 1998
Docket: Edmonton Appeal 9803-0202-AC
Counsel: J.P. Brumlik, Q.C., for the Applicant (Respondent).
John Dykun, representing himself.
Berger J.A.:
1
The Applicant prays for an order setting aside the ex parte fiat granted by Irving, J.A. on April 20, 1998 permitting the
Respondent (Appellant) to file a Notice of Appeal from the order of Agrios, J. made on April 8, 1998. I have reviewed the notes
made by the Registrar's office in connection with this litigation. It reveals that the request for a fiat brought before Irving, J.A.
was for the purpose of allowing the Notice of Appeal to be filed "notwithstanding the costs to be paid pursuant to the Order
being appealed had not been paid" [sic]. It follows that the chronology of events recited infra was not made known to Irving, J.A.
2
The Respondent (Appellant) wishes to commence an action against Mr. Odishaw. The Respondent (Appellant) had been
discharged by Registrar Breitkreuz in bankruptcy proceedings on July 10, 1996. The Registrar's Order (as amended) imposed
conditions upon Mr. Dykun that required him to obtain leave of the Court to commence legal proceedings with respect to any
matter referred to in his Statement of Claim filed on October 23, 1995. That action was struck on November 8, 1995 on the
basis that Mr. Dykun was an undischarged bankrupt and that the Trustee in Bankruptcy had declined to prosecute the action.
(Dykun v. Odishaw (May 7, 1997), Doc. Edmonton Appeal 9603-0650-AC (Alta. C.A.), A.B. Vol. II, p. 435).
3
The Order of July 10, 1996 said: "... leave shall not be granted unless the Court is satisfied that the proceedings are not
an abuse of process of the Court and there is prima facie ground for the proceedings". Mr. Dykun unsuccessfully applied to
Registrar Funduk on March 10, 1998 to strike out the clause in reliance upon s. 172(3) of the Bankruptcy and Insolvency Act (the
"Act"). A further application was brought on March 17, 1998 based upon s. 187(5) of the Act. Registrar Quinn dismissed that
application. The decision of Registrar Funduk was appealed to Agrios, J. sitting in Bankruptcy on April 16, 1998. In dismissing
the appeal, Agrios, J. imposed the following additional terms upon Mr. Dykun:
a) He was required to deposit the sum of $2500.00 if he filed any process or commenced any proceedings in
Bankruptcy Court or any other court seeking to vacate or vary the conditions in the Order of Registrar Breitkreuz or
seeking relief as described in that order; and
b) He was required to provide a receipt indicating that he had paid the costs awarded against him in the earlier
proceedings prior to commencing any further proceedings as described in the Order of July 10, 1996.
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4
Mr. Dykun then made an ex parte application to Irving, J.A. for a fiat permitting him to file a Notice of Appeal from the
decision of Agrios, J. The fiat was granted. Counsel for Mr. Odishaw now applies to set aside the ex parte fiat.
I. Does a Court of Appeal Justice sitting in chambers have the jurisdiction to set aside a fiat granted ex parte by another
members of the Court?
A. Jurisdiction
5

The Court of Appeal's jurisdiction over bankruptcy appeals is set out in s. 183(2) of the Act:
183(2) The courts of appeal throughout Canada, within their respective jurisdictions, are invested with power and
jurisdiction at law and in equity, according to their ordinary procedures, except as varied by this Act or the General Rules,
to hear and determine appeals from the courts vested with original jurisdiction under this Act.

6

The principal section of the Act which governs appeals is s. 193. The section provides:
193. Unless otherwise expressly provided, an appeal lies to the Court of Appeal from any order or decision of a judge of
the court in the following cases:
(a) if the point at issue involves future rights;
(b) if the order or decision is likely to affect other cases of a similar nature in the bankruptcy proceedings;
(c) if the property involved in the appeal exceeds in value ten thousand dollars;
(d) from the grant of or refusal to grant a discharge if the aggregate unpaid claims of creditors exceed five hundred
dollars; and
(e) in any other case by leave of a judge of the Court of Appeal.

7
In considering the jurisdiction of the Court of Appeal in bankruptcy and, specifically, that of a single justice of the Court
sitting in chambers, it is essential to understand the interrelationship of the Act and the Alberta Rules of Court. Mr. Dykun
submits that the Alberta Rules of Court should have no application to bankruptcy appeals. In support of this argument, Mr.
Dykun has provided the Court with a copy of the decision of Tyndale, J.A. of the Quebec Court of Appeal sitting in chambers:
Orthoschaf Inc., Re (1985), 57 C.B.R. (N.S.) 281 (Que. C.A.).
8 In Orthoschaf (supra) Tyndale, J.A. does state that any appeal from a judgment in bankruptcy must be governed by the Act
and the general rules thereunder and not by the Code of Civil Procedure. However, Tyndale, J.A. also makes specific reference
to Rule 4 of the Bankruptcy and Insolvency Rules (the "Bankruptcy Rules") which provides:
4. The practice of the court in civil actions or matters, including the practice in chambers, shall in cases not provided
for by the Act or these Rules, and so far as it is applicable and not inconsistent with the Act or these Rules, apply to all
proceedings under the Act or these Rules. [Emphasis added]
9
In Orthoschaf (supra) the referenced provisions of the Code of Civil Procedure and those of the Bankruptcy Rules were
contradictory. As such, the court held that the Bankruptcy Rules must take precedence.
10 Pursuant to Rule 4, the Alberta Rules of Court are applicable in bankruptcy proceedings provided they are not inconsistent
with the provisions of the Act or the Bankruptcy Rules. Rule 51 of the Bankruptcy Rules confirms the applicability of the Alberta
Rules of Court to appeals to the Court of Appeal. Rule 51 reads:
51. Subject to the Act and these Rules, appeals to the Court of Appeal shall be regulated by the ordinary rules of that court
relating to appeals in civil actions or matters.
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11
Neither the Act nor the Bankruptcy Rules provide for applications either ex parte or by motion to a chambers justice in
the Court of Appeal. As the Act is silent in this regard, it follows that the ordinary civil rules pertaining to such applications
will apply pursuant to Rules 4 and 51. Permitting such applications does not appear inconsistent with the provisions of either
the Act or the Bankruptcy Rules.
12

The jurisdiction of a single justice of the Court of Appeal is set out in Rule 516 of the Alberta Rules of Court:
516. A judge may make any order in chambers in respect to any matters incidental to an appeal which the court could
make either ex parte or on such notice as he may direct, and any such order may be set aside or varied by a judge if the
order was obtained ex parte, or in other cases, by the court.

13 Pursuant to this Rule a justice, sitting in chambers, may make any order "incidental" to an appeal. Further, a justice may
set aside or vary any ex parte order made by another member of the Court. The Act and the Bankruptcy Rules do not specifically
address the jurisdiction of a justice sitting in chambers to vary or set aside an ex parte order granted by another member of the
Court. However, s. 187(5) of the Act does provide as follows:
187(5) Every court may review, rescind or vary any order made by it under its bankruptcy jurisdiction.
14
"Court" is defined in the Act as a court having "jurisdiction in bankruptcy or a judge thereof..." Accordingly, s. 187(5)
appears to provide an appellate justice (or a court) with the jurisdiction to review his or her previous decisions.
15
As neither s. 187(5) of the Act nor any other provisions of the Act or the Bankruptcy Rules specifically address whether
a single justice in chambers may review an ex parte order of another member of the Court, it would follow that Rule 516 may
apply by virtue of Rules 4 and 51 of the Bankruptcy Rules. Pursuant to Rule 516, a single justice of the court may review an
order of another justice provided it was made ex parte. The provisions of Rule 516 do not appear to conflict with those of s.
187, the remainder of the Act or the Bankruptcy Rules. Accordingly, pursuant to the combined effect of Rules 4 and 51 of the
Bankruptcy Rules and Rule 516 of the Rules of Court, I conclude that a justice in chambers has the jurisdiction to set aside or
vary an ex parte order made by another member of the Court sitting in bankruptcy.
16
Interpreting the provisions of the Act and the Rules of Court in this manner allows for equity between the parties. As
Vancise, J.A. held in Gresham (Trustee of) v. Gresham (1990), 30 R.F.L. (3d) 133 (Sask. C.A.) in considering the application
of a section similar to Rule 516 1 :
The language employed in s. 15 is permissive (may) rather than imperative (shall) so that the section does not mandate
that applications to initially vary or set aside ex parte orders must be heard in front of a full panel. In fact, logic dictates
otherwise. There is no apparent reason why the Chambers procedure should vary in this regard between the different levels
of court. To allow one party to obtain a relatively quick ex parte order in Chambers, and then require the party seeking
to vary or set aside the order to obtain its remedy through a much more time-consuming and cumbersome appeal process
grants an unfair procedural advantage to the party initially obtaining the order. It is not necessary for a full panel of the
Court of Appeal to hear an application to set aside or vary an ex parte order made in Chambers. [Emphasis added]
II. Should the fiat granted by Justice Irving on April 20, 1998 be set aside?
17
Jurisdiction having been established, the next issue which must be addressed is whether it is appropriate, in the
circumstances, to set aside the fiat of Irving, J.A.
A. Service of the Notice of Appeal
18

Rule 49 of the Bankruptcy Rules provides:

3

49(1) No appeal to the Court of Appeal shall be brought unless notice thereof is filed with the registrar and served within
10 days after the day of the order or decision appealed from or within such further time as a judge of the Court of Appeal
allows.
(2) Where an appeal is brought under paragraph 193(3) of the Act, the notice shall combine notice of appeal and of
application for leave to appeal.
19 Pursuant to Rule 49, if an individual is appealing as of right, his or her notice of appeal must be filed and served within ten
days of the decision. If an individual is applying for leave to appeal, the Notice of Appeal and Application for Leave to Appeal
must be filed within the same time period. No matter which ground an individual relies upon in pursuing an appeal under s. 193
of the Act, the Bankruptcy Rules are clear that service is required within ten days of the order appealed from.
20 Mr. Dykun's position is that service upon Mr. Odishaw was not required. He appears to be of the view that his discharge
from bankruptcy and the fact that Mr. Odishaw was not named as a party to the appeal, precluded the need for service. As there
was no need for service, he takes the position that the fiat should not be set aside.
21
The Act and the Bankruptcy Rules are silent with respect to the issue of who must be served with a Notice of Appeal in
a bankruptcy matter. Pursuant to Rules 4 and 51 of the Bankruptcy Rules reference must, accordingly, be made to the ordinary
rules of civil procedure. Rule 510 provides:
510 (1) Notice of appeal shall be served upon all parties affected by the appeal within the time limited for filing the notice
of appeal.
22
It is clear from the wording of the Rule that service is required not only on those persons who are named as parties to
an application but also upon any persons "affected by the appeal".
23
In the instant case, counsel for Mr. Odishaw has been a party to every application made by Mr. Dykun following his
discharge from bankruptcy. Counsel for Mr. Odishaw made submissions before both Registrar Funduk and Agrios, J. in the
applications leading up to this hearing. In both cases Mr. Odishaw was awarded the costs of the applications. It is clear that,
at the very least in respect of the costs awarded by the lower courts, Mr. Odishaw would be affected by an appeal of those
decisions and, therefore, should have been served with a copy of the Notice of Appeal.
24
The potential for prejudicial effect upon Mr. Odishaw is most apparent when one considers the purpose of Mr. Dykun's
appeal. He is attempting to have a clause in an order set aside which prohibits him from bringing further suit against Mr. Odishaw
absent compliance with certain conditions precedent. Obviously, any application which might affect this clause also has a direct
affect upon Mr. Odishaw. That includes an application for a fiat permitting the Notice of Appeal to be filed. It follows that he
is entitled to notice of such an application pursuant to Rule 510 of the Rules of Court. On this ground alone, the fiat granted
by Irving, J.A. must be set aside.
B. Res Judicata
25
In the context of the complete chronology of events, Mr. Dykun appears to have misconstrued the effect of Registrar
Breitkreuz's Order of July 10, 1996 (as amended) and that of Agrios, J. dated April 16, 1998. Without deciding the point, if
one were to assume that both Orders exceed the jurisdiction of the Court (as Mr. Dykun argues), leave to commence an action
against Mr. Odishaw and compliance with the conditions precedent established by Agrios, J. would not be required. If such
a Statement of Claim were issued, it would be met by an Application for Summary Judgment seeking dismissal of the claim
which, in my view, would be destined to succeed. Let me explain.
26 On November 27, 1996, Costigan, J. heard and adjudicated upon a Motion for Leave to Commence Proceedings against
Mr. Odishaw. The learned chambers judge found that Mr. Dykun was attempting to litigate issues previously considered and
determined by Lee, J. following an eight day trial in an action styled Dykun v. Rogers Q.B. 9103-01722.
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27
The effect of Costigan J.'s ruling of November 27, 1996 was to declare the issues sought to be litigated in proceedings
against Mr. Odishaw to be res judicata. In my view, the decision of Costigan, J. is determinative of the result separate and
apart from any question touching upon the validity of either Registrar Breitkreuz's Order of July 10, 1996 or Agrios, J.'s Order
of April 16, 1998. Put another way, if Registrar Breitkreuz exceeded his jurisdiction by imposing conditions precedent on the
commencement of any action against Mr. Odishaw by Mr. Dykun, (without deciding that point), the issues adjudicated upon
in Dykun v. Rogers (supra) would still be res judicata. If Agrios, J. exceeded his jurisdiction in imposing additional conditions
upon Mr. Dykun, (without deciding that point), the effect of Costigan, J.'s decision in any event is to declare the issues which
Mr. Dykun seeks to relitigate to be res judicata. The result is the same.
28 Lest there by any doubt, reference need only be made to the decision of the Court of Appeal dated May 5, 1997 and filed in
writing on May 13, 1997 dismissing the appeal from Costigan J.'s Order. McClung, J.A., speaking for the Court, said inter alia:
The proposed action [against Mr. Odishaw] by the newly discharged bankrupt had all the indicia of an abuse of the finality
of the Court's processes. It was a relitigation of the issues earlier resolved in Dykun v. Rogers.
29

For these reasons, the fiat granted by Irving, J.A. must be set aside.
Application granted.

Footnotes
1

Please note that these statements were not made in the context of a bankruptcy appeal.
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SRG Takamiya Co., Ltd. (Respondent) and 58376 Alberta Ltd.
(formerly known as Sprung Instant Structures Ltd.) (Applicant)
Patricia Rowbotham J.A.
Judgment: August 9, 2019
Docket: Calgary Appeal 1901-0099-AC
Counsel: No one for Respondent
No one for Applicant
Patricia Rowbotham J.A.:
Introduction
1
58376 Alberta Ltd. (formerly known as Sprung Instant Structures Ltd. "Sprung") applies pursuant to Rule 14.5(1)(a) for
permission to appeal my June 25, 2019 decision denying Sprung's application for a stay pending appeal.
Background
2
The background to this application is set out in my oral reasons for decision given on June 25, 2019. Briefly, Sprung
is a corporation based in Calgary which manufactures stressed membrane structures. SRG Takamiya Co., Ltd. is a Japanese
corporation which purchased a structure from Sprung in 2005. Although SRG was able to lease the structure to its customer for
one year, there were issues with the product. In 2006, SRG and Sprung entered into an Exchange Agreement, whereby SRG
would return the used structure in exchange for a replacement structure from Sprung. SRG returned the structure but Sprung did
not provide a replacement. SRG sued Sprung for breach of the Exchange Agreement and Sprung counterclaimed alleging that
SRG breached another agreement by "conspir[ing] with a Korean manufacturer of instant structures to pass off those Korean
instant structures as if they were structures manufactured and supplied by [Sprung]".
3
By order filed April 25, 2018, Master Robertson granted summary judgment against Sprung for breach of the Exchange
Agreement. He also granted a stay of the enforcement of his judgment for 18 months commencing January 15, 2018, on the
condition that Sprung promptly move its counterclaim to trial. The stay expired July 15, 2019. Prior to July 15, 2019, I extended
the stay to August 8, 2019 pending the decision on this application.
4
On March 13, 2019, a chambers judge dismissed an appeal of the Master's order. She declined to extend the stay because
"there [was] insufficient information ... to determine whether Sprung has expeditiously pursued its counterclaim since summary
judgment was granted by the Master." She also dismissed Sprung's application for additional security for costs. This is the order
under appeal.
Test under Rule 14.5(1)(a)
5
Permission can be granted if the applicant establishes that there is: (a) a question of general importance; (b) a possible
error of law; (c) an unreasonable exercise of discretion; or (d) a misapprehension of important facts: Settlement Lenders Inc.
v. Blicharz, 2016 ABCA 109 (Alta. C.A.) at para 1, leave to appeal to SCC refused, [2016] S.C.C.A. No. 275 (S.C.C.) (QL),

1

citing Schulte v. Alberta (Appeals Commission for Workers' Compensation Board), 2015 ABCA 268 (Alta. C.A.) at para 6.
The fundamental hurdle is to show it is in the interests of justice to have a panel review the single judge's decision; hence the
applicant has to show that one substantial criteria (as set out in Schulte, Blicharz and TD Auto-Finance (Canada) Inc. v. SmithJohnson, 2016 ABCA 388 (Alta. C.A.) at paras 4-6) is met: Al-Ghamdi v. Alberta, 2016 ABCA 403 (Alta. C.A.) at paras 10-12.
6
Whether it is in the interests of justice to justify another level of review includes an assessment of the seriousness of the
issue. This involves consideration of a number of factors: the perceived strength of the argument (the applicant need not show a
likelihood of success, but the applicant must demonstrate more than that the appeal is not frivolous, the court must be satisfied
that the issue has a reasonable chance of success); the importance of the issue to the parties; and the general importance of the
issue within the larger legal system: Alberta Health Services v. Wang, 2017 ABCA 261 (Alta. C.A.) at para 6.
7 When an applicant is asking that a procedural application, such as a stay, be considered by three members of the court, the
comments of Côté JA in Carbone v. Whidden, 2015 ABCA 177 (Alta. C.A.) at para 30 are apt:
Indeed, many cases on permission to appeal from one appeal court judge to a panel of three judges say that permission to
appeal should be granted only on some topic of law jurisdiction or policy which is important to the public or to the courts
or to counsel who may argue other appeals later. Conversely, if the matters appealed are discretionary, it is very hard to
get permission to appeal. That is certainly so where timing or logistics are the issue.
8
See also Vysek v. Nova Gas International Ltd., 2002 ABCA 112 (Alta. C.A. [In Chambers]); Moses v. Weninger, 2006
ABCA 52 (Alta. C.A.); Wong v. Giannacopoulos, 2011 ABCA 277 (Alta. C.A.); R. v. Knight, 2003 ABCA 114 (Alta. C.A.).
Analysis
9
The test for granting a stay is well known. The applicant must establish (1) there is a serious issue to be tried; (2) that it
will suffer irreparable harm; and (3) that the balance of convenience favours granting the stay.
10
At the original application the parties did not make many submissions on the seriousness of the issues on appeal.
Nevertheless, the perceived strength of the arguments are necessarily informed by the standard of appellate review of the
decision on appeal. The chambers judge decided three issues: (1) whether summary judgment ought to have been granted to
SRG; (2) whether Sprung was entitled to a further stay beyond that granted by Master Robertson; and (3) whether Sprung was
entitled to security for costs. The chambers judge upheld the summary judgment and dismissed the applications for a further
stay and for security for costs. The latter two decisions are discretionary and reviewed for palpable and overriding error. The
chambers judge's decision to grant summary judgment involves the application of a legal test to the particular facts and is also
reviewed for palpable and overriding error. In rejecting Sprung's argument that a trial was necessary to resolve certain credibility
issues, the chambers judge said:
Sprung's counsel argued vigorously that in summary judgment applications a court cannot make any determinations about
Mr. Campbells' credibility based on the transcript of the cross-examination. It submits that the determinations of credibility
must be made by a trial judge. He further argued that if SRG was of the view that his objections during cross-examination
of Mr. Campbell were improper, it was obliged to make an application to compel answers.
Parties are required to put their best foot forward in a summary judgment application. The [Rules of Court] require that
parties communicate in an honest, open and timely manner: Rule 1.2(2)(d). What is before the court is Mr. Campbell's
affidavit and the limited cross-examination Sprung permitted on it. Little, if any, weight can be given to it. Having refused
to allow Mr. Campbell to even look at the affidavit of Mr. Kim, it does not lie in Sprung's mouth to argue that a trial
is necessary to determine Mr. Campbell's credibility and the reliability of his evidence. It is not even clear whether Mr.
Campbell provided the evidence in the affidavit.
11
Accordingly, although I will not decide this application on the basis of the requirement to establish a serious issue on
appeal, I cannot ignore the fact that appellate deference will be owed to the chambers judge's decision, absent palpable and
overriding error.
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Francis Schulte, Applicant (Appellant) and Appeals Commission
for Workers' Compensation Board, Respondent (Respondent)
and Workers' Compensation Board, Respondent (Respondent)
Barbara Lea Veldhuis J.A.
Heard: August 25, 2015
Judgment: August 28, 2015
Docket: Edmonton Appeal 1503-0081-AC
Counsel: F. Schulte, Applicant, for himself
D. Wispinski, for Respondent, Appeals Commission, for Workers' Compensation Board
M. Gupta, for Respondent, Workers' Compensation Board
Barbara Lea Veldhuis J.A.:
1
The applicant seeks permission to appeal the decision of a single justice of this Court denying his application to extend
time to appeal: Schulte v. Alberta (Appeals Commission for Workers' Compensation Board), 2015 ABCA 148 (Alta. C.A.).
2

He also has applied to be declared impecunious and granted a waiver of any fees related to appeal proceedings in this Court.

Background
3
The applicant appeared before me on April 22, 2015 seeking an extension of time to appeal the decision Schulte v.
Alberta (Workers' Compensation Appeals Commission), 2012 ABQB 272 (Alta. Q.B.). Rather than filing a Notice of Appeal in
relation to the 2012 judicial review decision by the November 5, 2012 filing deadline, the applicant chose the course of action
of requesting reconsideration of the underlying Appeals Commission decision. After twice being unsuccessful in obtaining a
further reconsideration before the Appeals Commission he then attempted to change his strategy and appeal the judicial review
decision to this Court.
4
That application was denied on the basis that although there was some evidence the applicant had a bona fide intention
to appeal while the right to appeal existed, he did not offer any reasonable explanation for the nearly two and one half year
delay in filing the appeal.
5 The applicant now applies for permission to appeal that decision to a panel of this Court pursuant to Rule 14.5(1)(a) of the
Alberta Rules of Court. He contends that permission to appeal should be granted on the basis of alleged errors in the decision
denying a time extension.
Test for Permission to Appeal
6

Permission to appeal the decision of a single appellate justice will be granted only on the following basis:
1. A serious question of general importance;
2. A possible error of law;
1

3. Unreasonable exercise of discretion; or
4. Misapprehension of important facts:
Moses v. Weninger, 2006 ABCA 52 (Alta. C.A.) at para 13, (2006), 380 A.R. 230 (Alta. C.A.); JH Drilling Inc. v. Alberta
(Natural Resources Conservation Board), 2014 ABCA 312 (Alta. C.A.) at para 5, (2014), 580 A.R. 386 (Alta. C.A.).
Analysis
7
This Court has described a serious question as that which involves an appeal that is not frivolous, but rather one that has
a reasonable chance of success. A general question of importance involves a matter of policy, principle or law that might have
precedential value. It requires more than a disagreement with a factual interpretation or quarrel with an exercise of discretion:
Vysek v. Nova Gas International Ltd., 2002 ABCA 112 (Alta. C.A. [In Chambers]) at para 34, (2002), 303 A.R. 209 (Alta.
C.A. [In Chambers]).
8
My review of the materials submitted by the applicant on this application, as well as the prior application from which
this one arises, satisfies me that there is no serious question of general importance. The applicant has not raised any issues that
might have precedential value or that extend beyond his personal circumstances and his disagreement with the factual findings
of the Appeals Commission and the decision of the justice who reviewed those findings.
9 The facts on the time extension application were reviewed and the correct legal test was applied to those facts. No error of
law was made, no important facts were misapprehended, nor did I exercise my discretion in an unreasonable manner.
10 While it is clear that the applicant is impecunious, that was not the reason for denying an extension of time. The applicant
chose a strategy, or various strategies, in his pursuit of compensation for his rotator cuff injury. As set out in paragraph 13 of
my first decision, there was no evidence the procedural rules were unclear to the applicant. In fact, I find that the rules were
clear and understood. There was simply no reasonable explanation for the delay in filing. That has not changed.
Conclusion
11
The application for permission to appeal my previous decision is denied. Given this outcome, the second aspect of this
application is moot with respect to this appeal. If the applicant seeks a waiver of fees in relation to any other appeals with this
Court, he is able to apply for a fee waiver with the Registrar's office pursuant to the established protocol.
12 This dispute between the applicant and the Workers' Compensation Board has been ongoing for nearly a decade and has
clearly cost everyone a tremendous amount of time, resources and money. I strongly encourage the parties to have a discussion
to see whether there are any potential alternatives to resolve their outstanding matters outside of the court process.
Application for permission to appeal dismissed; application for impecunious declaration moot.

2

2015 ABCA 257
Alberta Court of Appeal
Attila Dogan Construction and Installation Co. v. AMEC Americas Ltd.
2015 CarswellAlta 1501, 2015 ABCA 257, [2015] A.W.L.D. 3517, 260
A.C.W.S. (3d) 209, 606 A.R. 309, 652 W.A.C. 309, 78 C.P.C. (7th) 14

Attila Dogan Construction and Installation Co. Inc., Respondent
(Appellant) and AMEC Americas Limited, formerly AMEC E&C
Services Limited and Agra Monenco Inc., Applicants (Respondents)
Frans Slatter J.A.
Heard: August 11, 2015
Judgment: August 17, 2015
Docket: Calgary 1501-0068-AC
Counsel: C. Amsterdam, for Respondent
D. Tupper, R. Zahara, for Applicants
Frans Slatter J.A.:
1
The respondents have applied under R. 14.5(1)(a) for permission to appeal the single-judge decision reported as Attila
Dogan Construction and Installation Co. v. AMEC Americas Ltd., 2015 ABCA 206 (Alta. C.A.). That decision permitted the
underlying appeal to proceed, even though the notice of appeal was filed 2 days late.
2 The respondents argue that the issue should be reconsidered by a full panel of this Court, because other decisions of single
appeal judges on the test for extending the time to appeal are inconsistent. That sort of inconsistency is one potential basis for
granting permission to appeal a single-judge decision to the Court: Koska, Re, 2002 ABCA 138 (Alta. C.A.) at para. 42, (2002),
4 Alta. L.R. (4th) 73, 303 A.R. 230 (Alta. C.A.); R. v. Hubek, 2011 ABCA 86 (Alta. C.A.) at para. 6; Wong v. Giannacopoulos,
2011 ABCA 277 (Alta. C.A.) at para. 4, (2011), 515 A.R. 58 (Alta. C.A.).
3
The test for extending the time to appeal has been settled in Alberta for at least 85 years; the Court consistently applies
the principles set out in Cairns v. Cairns, [1931] 4 D.L.R. 819 (Alta. C.A.) at pp. 826-7. The respondents argue, nevertheless,
that recent decisions interpret the test differently.
4
The respondents argue specifically that recent decisions have held that errors by counsel, particularly misunderstanding
an applicable rule, do not qualify as a sufficient justification for extending the time to appeal under the Cairns test. In this case,
the error of counsel in calculating the appeal period falls in that category. The respondents rely on Schulte v. Alberta (Appeals
Commission for Workers' Compensation Board), 2015 ABCA 148 (Alta. C.A.) at para. 14, but that decision involved a selfrepresented appellant, and did not say that "errors by counsel" are a never a sufficient explanation. Further, the Schulte decision
involved a lengthy delay, with the Court holding: "While a brief delay might be understood, he waited for nearly two and a half
years", and "The applicant has not provided any explanation or evidence as to why he thought that he did not have to file the
Notice to Appeal in time." The Schulte reasons must be read in the factual context that generated them.
5 Schulte did suggest in obiter that "misunderstanding a pertinent rule or procedure does not constitute a special circumstance
that reasonably explains a delay in filing, particularly in the absence of due diligence". Schulte cited Adderley v. 1400467 Alberta
Ltd., 2014 ABCA 291 (Alta. C.A.) at paras 10-12, (2014), 580 A.R. 319 (Alta. C.A.) and Real Life Homes & Investments Ltd.
v. Wert Homes & Investments Ltd., 2012 ABCA 3 (Alta. C.A.) at para 8 in support.

1

6
Adderley must also be read in its factual context. There the error was by a student-at-law, and the explanation was
not sufficient under the Cairns test "not only because the student missed the deadline, but also because no-one responsible
for carriage of the file ensured that this important step, in complex and expensive litigation, actually occurred" (emphasis in
original). Real Life Homes also involved a self-represented applicant. The application was unsuccessful due to the absence of
evidence of a reasonable explanation for the delay, no due diligence, and a lack of merit in the proposed appeal. Neither decision
supports the categorical proposition that mistakes over procedural requirements are never a sufficient explanation under the
Cairns test.
7
There are undoubtedly cases where an error by counsel, or a misunderstanding of the pertinent rule, was found not to be
a sufficient excuse in the particular context, but that does not mean that there is a fixed rule to that effect. The various factors
in the Cairns test must be weighed together, and whether to permit a late appeal is ultimately in the discretion of the Court:
Cairns at p. 829; Stoddard v. Montague, 2006 ABCA 109 (Alta. C.A.) at para. 8, (2006), 412 A.R. 88 (Alta. C.A.). Because
there is an overriding discretion to permit a late appeal even if the Cairns test is not met, it does not advance the analysis to
say that certain explanations can "never" be acceptable under that test. The Court could theoretically grant an extension even
if none of the Cairns factors were met.
8 There are numerous cases where an error by counsel or a misunderstanding of the procedural requirements did not preclude
a late appeal. For example, in Hudson v. Bower (1968), 67 W.W.R. 564 (Alta. C.A.) at pp. 564-5, (1968), 1 D.L.R. (3d) 288
(Alta. C.A.) it was held:
2 On the opening of the appeal, objection was taken that the notice of appeal had been given out of time. The appellant
applied for an extension of time within which to appeal and, on that application, it was made to appear that the solicitors
for the appellant had mistakenly believed that the Rule which extends the time for filing pleadings during vacation also
applied to the filing of notices of appeal. Under an earlier English Rule, mistake or misunderstanding by a solicitor or
counsel of the meaning of the Rules was not such a special circumstance as would induce the Court to give the leave which
is required to extend the time. That was under a Rule that required a special application for that purpose. Our Rule, as
well as later English Rules, do not require a special application and the requirements for an order under the Rule are not as
stringent. While solicitors are presumed to know the proper interpretation of the Rules of Court, experience has shown that
this presumption is often not well founded. In the present case the delay was short and no prejudice was shown, and the
appellant having shown a reasonable chance of success on the appeal, we have accordingly extended the time for appeal.
To the same effect are: Royal Bank v. Morin (1977), 6 A.R. 341 (Alta. C.A.) at para. 17, (1977), 4 Alta. L.R. (2d) 127 (Alta.
C.A.); C. (L.) v. Alberta, 2009 ABCA 77 (Alta. C.A.) at para. 8, (2009), 448 A.R. 293 (Alta. C.A.); Jackson v. Canadian National
Railway, 2015 ABCA 89 (Alta. C.A.) at para. 7; and Phoenix Land Ventures Ltd. v. FIC Real Estate Fund Ltd., 2015 ABCA
245 (Alta. C.A.) at paras. 14-5. Hudson and Royal Bank are decisions of full panels of the Court, not just single judges.
9
The respondents have not demonstrated an uncertainty in the case law sufficient to warrant a further appeal. Further, the
respondents have not demonstrated that an extension of time would not have been granted, even if a different test had been
applied. Even if it is assumed that the Cairns test was not met because there was no satisfactory explanation, there is still a
residual discretion in the Court to grant an extension of time. The appellant was only 2 days late, there was no prejudice arising
from the delay, significant sums are involved, and there is no realistic prospect of a panel of this Court reaching a different
conclusion: RIC New Brunswick Inc. v. Telecommunications Research Laboratories, 2010 ABCA 75 (Alta. C.A.) at para. 1;
Cascade Development Corp. v. Red Deer College (1991), 115 A.R. 325 (Alta. C.A.) at para. 2.
10

The application is dismissed with costs.
Application dismissed.
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