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Introduction

[1]
A summary of my decision in this case was given orally on Thursday, August 15, 2019
from the bench. 1 advised the parties that 1 would be issuing written reasons. The detailed reasons
and conclusions are provided below. Ifthere are any discrepancies between the brief oral reasons
provided and this written decision, this written decision takes precedence.
[2]
The Applicant, PriceWaterhouseCoopers Inc, is the trustee in bankruptcy (the "Trustee"
or"PWC")of the Estate of Sequoia Resources Corp("Sequoia Resources"). Sequoia Resources
was formerly known as Perpetual Energy Operating Corp("PEOC").
[3]
The Trustee commenced an action by way ofa Statement of Claim (the "Trustee SOC").
The Trustee seeks an order declaring a particular sale of assets (the "Asset Transaction") void
as against the Trustee. Alternatively, the Trustee seeksjudgment for an amount not less than
$217,570,800 based on the application of section 96(1)ofthe Bankruptcy and Insolvency Act^
RSC 1985, cB-3 [BIA\.

[4]
The Defendants to the Trustee SOC are Perpetual Energy Inc ("Perpetual Energy"),
Perpetual Operating Trust("POT")and Perpetual Operating Corp("POC")(collectively, the
"Perpetual Energy Defendants") and Ms. Susan Riddell Rose("Ms. Rose").
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II. Issues

[5]

I have framed the issues as follows.

A. Was the Asset Transaction an arm's length transfer for purposes of section 96(1)of
the BIA (the "BIA Claim")?
B. Is the Trustee a "complainant" that is entitled to bring an oppression claim under
section 242 of the Alberta Business Corporations Act, RSA 2000, c B-9[ABCA](the
"Oppression Claim")?
C. Should the claim by the Trustee for relief on the grounds of public policy, statutory
illegality, and equitable rescission be struck (the "Public Policy Claim")?

D. Is the release a complete bar to the claims against Ms. Rose (the "Release Issue")?
E. Did Ms. Rose breach her fiduciary duty and duty ofcare owed to PEOC by approving
the Asset Transaction ("Director Claim")?
III. Facts

[6]

Perpetual Energy is a public company. It holds all ofthe shares in PEOC,and is the sole

beneficiary of the POT.

[7]

Ms. Rose was a director and shareholder of Perpetual Energy. Prior to October 1,2016,

she was also the sole director of PEOC.

[8]
PEOC was the trustee ofPOT until October 1,2016. Prior to that date, PEOC had no
assets or operations, and existed solely to act as the trustee for POT.

[9]
POT held a beneficial interest in various oil and gas properties and related assets (the
"Trust Assets"). A subset of the Trust Assets included a large number of gas wells as well as
certain other properties in Alberta identified for disposition (collectively, the "Goodyear
Assets").

[10]

In its capacity as trustee for POT,PEOC held the legal interests and licenses for the

Goodyear Assets.

[11] During the first six months of2016, Perpetual Energy decided to sell the Goodyear
Assets. It solicited over ten potential third party buyers in respect ofthe Goodyear Assets.
[12] Confidentiality agreements were entered into with four parties concerning the Goodyear
Assets. Those confidentiality agreements permitted the third parties to conduct due diligence,
and review the information in the data room established by Perpetual Energy.

[13] Perpetual Energy provided multiple presentations to prospective purchasers. These
presentations included:(i) the analysis of recently implemented operating models;(ii) a system
of abandonment and reclamation activities and results; and (iii) workover, recompletion and
drilling opportunities with respect to the Goodyear Assets.
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[14] Perpetual Energy and Kailas Capital Corp ("Kailas Capital") entered into a letter of
intent dated July 7,2016(the "Kailas LOI"). The Kailas LOT was non-binding, and was issued
by Kailas Capital to Perpetual Energy. Kailas Capital incorporated 1986114 Alberta Inc
("198Co'')to effect its business strategy.
[15] The Kailas LOI informed Perpetual Energy that Kailas Capital had participated in
numerous successful transactions in Canada over the past 12 months, and that it managed
producing energy assets in Canada.

[16] The Kailas LOI also stated that Kailas Capital desired to minimize commodity price risk.
Consistent with that expressed desire, the Kailas LOI stipulated that concurrent with the signing
ofthe "Definitive Agreement",Perpetual Energy would enter into commodity price risk
management contract to secure price protection (the "Gas Marketing Contract").
[17] The sale of the Goodyear Assets from Perpetual Energy to Kailas Capital was effected
though the following steps (collectively, the "Aggregate Transaction"):
(a) POT sold its beneficial interest in the Goodyear Assets to PEOC in the Asset
Transaction. This step was effected through an asset purchase agreement dated
October 1, 2016(the "Asset Purchase Agreement"). The Asset Purchase Agreement
caused the legal and beneficial interest in the Goodyear Assets to be combined in
PEOC.

(b) Except for a 1% interest in the legal title to four East Edson wells(the "Retained
Assets"),PEOC transferred legal title to all the remaining POT assets to POC. This
transaction was effected because POC was the new trustee for POT.

(c) Perpetual Energy sold all ofthe shares in PEOC to 198Co (the "Share
Transaction"). The Share Transaction was effected through a share purchase and sale
agreement dated September 26,2016(the "Share Purchase Agreement").

(d) Rose resigned as the sole director ofPEOC.
(e) PEOC changed its name to "Sequoia Resources Corp"("Sequoia Resources").
(f) POC requested the transfer of the Retained Assets.
[18] The Aggregate Transaction was completed on October 1, 2016. In the course ofthe
Aggregate Transaction, the "Resignation & Mutual Release" was negotiated and signed by the
parties (the "Release").
[19] During the 17 months following the Aggregate Transaction, Sequoia Resources(formerly
PEOC)operated the Goodyear Assets. In a public letter to its stakeholders issued in March 2018,
Sequoia Resources reported that during the first 11 months of operations after October 1, 2016,
the corporation steadily increase its production and reduced its overall environmental liabilities.
In that same letter. Sequoia Resources also reported that it ranked fifth in the Province of Alberta
in terms of reclamation certificates received for the period October 1, 2016 to December 31,
2017.

[20] On March 23,2018,PWC was appointed the Trustee in Bankruptcy ofPEOC,being the
date on which the corporation assigned itself into bankruptcy.
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IV. The Pleadings

[21] The Trustee filed the Trustee SOC on August 2,2018. On that same date, the Trustee
filed an application for relief(the "Trustee Application'') and the affidavit of Mr. Paul J. Darby
(the "Darby Affidavit"). The relief sought in the Trustee Application paralleled the relief sought
in the Trustee SOC.

[22]

The claims in the Trustee SOC are grounded on four approaches:(i) An alleged transfer

at undervalue, which the Trustee asserts violated section 96 ofthe BIA. This is the BIA Claim,

(ii) The alleged application ofthe oppression provisions ofthe ABCA. This is the Oppression
Claim,(iii) An alleged violation of public policy, statutory illegality and equitable grounds. This
is the Public Policy Claim,(iv) An alleged breach by Ms. Rose of her duties as the sole director
ofPEOC at the time of the Asset Transaction. This is a combination ofthe Release Issue and the

Director Claim described above (collectively, the "Breach Claim").

[23] The Defendants filed two separate Statements of Defence. One Statement of Defence was
filed by the Perpetual Energy Defendants. The other Statement of Defence was filed by Ms.
Rose.

[24] The Defendants also filed four applications (collectively, the "Defendants'
Applications"), two of which were "Stay Applications". The other two were "Summary
Dismissal and Strike Applications"(collectively, the "Summary Dismissal Applications").
V. Remedies Sought by the Defendants

[25] The parties agreed that the Summary Dismissal Applications filed by the Defendants
would be heard before the Trustee Application. Concerning the Stay Applications filed by the
Defendants, they were to be addressed only if any ofthe Trustee's claims survived the Summary
Dismissal Applications.

[26] The Defendants seek remedies under two different provisions ofthe Alberta Rules of
Court, AR 124/2010(the "Rule" or "Rules"). In numerical sequence, those provisions are as
follows.

a. Pursuant to Rule 3.68, the Defendants seek to strike various claims made by the
Trustee.

b. Pursuant to Rule 7.3, the Defendants seek to summarily dismiss various claims made
by the Trustee.

[27] I first review the law concerning the striking of pleadings, including the limits of Rule
3.68(3), followed by a review of the current state ofthe law concerning summary dismissals.
This is necessary because ofthe recentjudicial developments emanating from Weir-Jones
Technical Services Incorporated v Purolator Courier Ltd, 2019 ABCA 49[Weir-Jones\
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A. Striking Pleadings
1. Background

[28] Striking claims that disclose no reasonable prospect ofsuccess is a valuable
housekeeping measure. Striking claims in appropriate circumstances is essential to effective and
fair litigation. It unclutters proceedings and weeds out hopeless claims. It also provides claims
that have some chance of success a better opportunity to go on to trial on a timely basis: Knight v
Imperial Tobacco Canada Ltd, 2011 SCC 42 at paras 19 and 20 [Knight].
[29] Striking claims is also consistent with the underlying philosophy of the Rules. That
philosophy is to identify the real issues, and to facilitate the quickest means ofresolving a claim
at the least expense: Grenon v Canada Revenue Agency,2017 ABCA 96 at para 7[Grenon].
[30] In summary,striking claims promotes litigation efficiency, reduces time and cost, and
contributes to justice by permitting all stakeholders to focus on the serious claims: Knight at para
20. Notwithstanding the attractiveness of Rule 3.68, it is applied sparingly. It is often misused to
strike out claims that are only probably bad, but not certainly bad: William A Stevenson & Jean
E Cote, Alberta Civil Procedure Handbook,2019 ed by Jean E Cote, F F Slatter & Vivian
Stevenson (Edmonton: Juriliber, 2019) vol 1 [Stevenson & Cote 2019] at 3-123.
2. The Law

[31] The Rules provide that a claim or part of a claim may be struck if it discloses no
reasonable claim: r 3.68. The relevant provisions of the Rules read as follows:
Court Options to Deal With Significant Deficiencies

3.68(1)Ifthe circumstances warrant and a condition under subrule(2)applies, the
Court may order one or more ofthe following:

(a)

that all or any part of a claim or defence be struck out;

(b)

that a commencement document or pleading be amended or

set aside;

(c)

thatjudgment or an order be entered;

(d)

that an action, an application or a proceeding be stayed.

(2)The conditions for the order are one or more ofthe following: ...

(b)

a commencement document or pleading discloses no

reasonable claim or defence to a claim; ...

(3)No evidence may be submitted on an application made on the basis of the
condition set out in subrule (2)(b).

[32] When considering an application under Rule 3.68(2)(b),"the Court must accept the
allegations offact as true expect to the extent the allegations are based on assumptions or
speculations or where they are patently ridiculous or incapable of proof: Grenon at para 6. In
other words, the decision must be based only on (i)the facts alleged in the commencement
document, which must be assumed to be true for the purpose of disposing ofthe application; and
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(ii) the applicable statutory and common law: HOOPP Realty Inc v Guarantee Co ofNorth
America,2015 ABCA 336[HOOPP Realty] at para 25, Wakeling JA,concurring.
[33] In the course of assessing the application of Rule 3.68(3), the following judicial
guidelines should be considered:
a. A Chambers Judge may consider "the content of any document referred to in a
statement ofclaim because it is part ofthe statement of claim": HOOPP Realty at
footnote 5, Wakeling JA, concurring.

b. A Chambers Judge "must ask whether the assumed facts and the state ofthe existing
law or potential changes in the law considered together lead to the conclusion that the
plaintiffs prospects of success are extremely low": HOOPP Realty at footnote 8,
Wakeling JA,concurring.
c. A Chambers Judge may consider "the underlying litigation context of a claim, even
one which does not give rise to a novel cause of action": HOOPP Realty at para 19.
On this particular point, the majority in HOOPP Realty suggest that the Court may go
"outside the contents ofthe Amended Statement of Claim", albeit short ofevidence.

The debate in HOOPP Realty was whether it was open to the chambersjudge to
consider the fact that the principal debtor in another case had been released from its
obligations to HOOPP,as had been confirmed in 2014 ABCA 20. At footnote 4,
Wakeling JA is more categoric, and states that "[n]o other facts may be introduced by
way of affidavits or judicial notice".
d. A Chambers Judge may consider a range offactors when considering the test for
striking pleadings: 0*Connor Associates EnvironmentalInc vMEC OP LLC,2014
ABCA 140 at para 16. The factors that can be considered include the clarity ofthe
factual pleadings and the case law.

[34] The rule that the material facts in a statement ofclaim must be taken as true for the
purpose of determining whether it discloses a reasonable cause of action is not absolute. Judicial
comments in this regard are as follows:

a. The Supreme Court of Canada has stated that the rule that the material facts in a
statement of claim must be taken as true for the purpose of determining whether it
discloses a reasonable cause of action does not require that allegations based on
assumptions and speculations be taken as true: Operation Dismantle v The Queen,
[1985] 1 SCR 441 at para 27. The Supreme Court in that case went on to state that
"[t]he very nature ofsuch an allegation is that it cannot be proven to be true by the
adduction ofevidence. It would,therefore, be improper to accept that such an
allegation is true. No violence is done to the rule where allegations, incapable of
proof, are not taken as proven": Operation Dismantle at para 27.
b. The Court of Queen's Bench of Alberta has stated that types of"[a]negations that are
not assumed to be true include those based purely on assumptions and speculation
and those that are incapable of proof:PR Construction Ltd v Colony Management
Inc, 2017 ABQB 600 at para 29.
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c. In the context of considering Rule 9-5(1)ofthe B.C. Supreme Court Civil Rules
(which parallels Rule 3.68), the Supreme Court in that province stated that when
determining "... whether it is plain and obvious the statement of claim does not
disclose a reasonable cause of action ..., facts are considered true; assumptions and
speculations are not": McGregor v Holyrood Manor,2014 BCSC 679 at para 10; see
also Honborg V Private Career Training Institutions Agency, 2015 BCSC 695 at
para 32;Dempsey v Envision Credit Union,2006 BCSC 750 at para 7; and
McDaniel v McDaniel,2009 BCCA 53 at para 22.
d. Courts have expressed the need for caution on this point. For example, the B.C. Court
of Appeal has stated that great caution must be taken in relying on Operation
Dismantle as a "general authority" that allegations in pleadings should be weighed as
to their truth in proceedings ofthis kind: Young v Borzoni, 2007 BCCA 16 at para
30. Notwithstanding that caution, the B.C. Court of Appeal went on to state that its
consideration of the authorities led it"... to the conclusion that it is not fundamentally
wrong to look behind the allegations in some cases": Borzoni at para 30. It drew this
inference "...from the statement of Estey J in Operation Dismantle that the 'rule ...
does not require that allegations based on assumptions and speculation be taken as
true. ... No violence is done to the rule where allegations, incapable of proof, are not
taken as proven'": Borzoni at para 30.
e. This entitlement to look behind the allegations was also endorsed in a 1985 BC
Supreme Court decision, where the following comment was made -"the process ...
of subjecting the allegations in the pleadings to sceptical analysis in order to
determine their true character, 1 consider that to have been an entirely appropriate
procedure": Rogers v Bank ofMontreal(1985),64 BCLR 63(SC)at 192.

f. The Court of Queen's Bench of Alberta has also stated that an exception exists where
the facts pleaded are absurd, highly implausible or are considered bald allegations:
Arabi v Alberta, 2014 ABQB 295 at paras 72-75.

[35] Another instructive comment is from Master Schlosser. In his view,HOOPP Realty
confirms that there is no simple bright line for the material that can be used in support of an
application to strike under Rule 3.68(2)(b): McDonald & Bychkowski Ltd v Lougheed,2015
ABQB 792 at para 15. Materials are to be considered on a case-by-case basis. After considering
the matter. Master Schlosser determined that the pleadings from another action (the Bhasin
pleadings) fall into the category of acceptable materials permitted by HOOPP Realty because the
subject pleadings were not in the nature of evidence: McDonald at para 15.
[36] In summary,the judicial guidelines indicate that it is appropriate to consider the
circumstances, litigation history and allegations in a particular case, and to subject assumptions
and speculations to skeptical analysis: Borzoni at para 31. In contrast to facts, assumptions and
speculations are not considered true. That said, seldom will a party seek to strike a pleading
based on a fatal flaw in the pleading pursuant to Rule 3.68; rather, an application for summary
judgment may proceed instead. However,if there is an abuse of process or no cause of action.
Rule 3.68 may apply and is often used.
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\ B. Summary Judgment
1. Background

[37] Summary judgment applications are a valid means to adjudicate and resolve legal
disputes: Hryniak v Mauldin, 2014 SCC 7[Hryniak] at para 36. The Supreme Court of Canada
has directed that summary judgment motions be used more robustly by the courts because they
are a less expensive, more expeditious way to determine actions: Hryniak at paras 4 and 67,
[38] The Alberta Court of Appeal has further directed that Courts in this province may
summarily dismiss a case where there is no genuine issue requiring a trial. In particular, no trial
is required where a judge is able to reach a fair and just determination on the merits of a motion
for summary dismissal: Windsor v Canadian Pacific Railway^ 2014 ABCA 108 at para 13. This
will be the case when the process:
a. allows the judge to make the necessary findings offact;

b. allows the judge to apply the law to the facts; and
c. is a proportionate, more expeditious and less expensive means to achieve a just result,
(see Hryniak at para 49)
2. The Law

[39]

Summary dismissal applications are permitted under Rule 7.3. That Rule reads as

follows:

7.3(1) A party may apply to the Court for summary judgment in respect of all or
part ofa claim on one or more ofthe following grounds:
a)there is no defence to a claim or part of it;
b)there is no merit to a claim or part of it;

c)the only real issue is the amount to be awarded.

[40] For purposes ofthis case, the relevant provision is Rule 7.3(1)(b). For the Defendants to
be successful under that Rule, they need to establish that there is no merit to the particular claim
or part of it.

[41] While the persuasive burden is initially on the applicant, once that burden is satisfied the
persuasive burden shifts to the respondent: Wood Buffalo Housing & Development Corp v
Flett, 2014 ABQB 537 at para 33.

[42] As a matter of process, parties to a summary dismissal application are expected to put
their "best foot forward". That being the case, gaps in the record will not necessarily prevent
summary disposition: Stefanyk v Sobeys CapitalIncorporated^ 2018 ABCA 125 at para 12.
[43] In recent years, the Alberta Court of Appeal had applied two different tests concerning
the level of proof necessary to succeed on a summary dismissal application. That Court recently
addressed this rift and clearly set out the applicable test in Weir-Jones v Purolator Courier,
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2019 ABCA 49[Weir-Jones]. The Alberta Court of Appeal also outlined how Rule 7.3(1)(b)
was to be applied to determine whether there is no merit to a claim or part of it.

[44] In addressing the application of Rule 7.3(1)(b), the Court of Appeal emphasized that a
determination under Rule 7.3(1)(b) is not a result of a summary trial. It is a matter ofsummary
judgment. In that regard, a summary judgment process is not to be construed as being on the
summary trial process continuum: Weir-Jones at para 19. To underscore the point, the Alberta
Court of Appeal stated that summary judgment "is a way of resolving disputes without a trial; a
summary trial is a trial": Weir-Jones at para 18(emphasis in original). Witnesses may give oral
evidence at a summary trial; an application proceeds on affidavit evidence and transcripts of any
cross examinations. In the course of its commentary,the Court of Appeal at para 21 reiterated
that the three-part test in Hyrniak set out above is the correct analytical approach for when
summary judgment may be appropriate: see Hryniak at para 49.
[45] With respect to assessing the facts when applying the Hyrniak test, the Alberta Court of
Appeal directed that a judge can make findings offact ifthe record permits that to be done, when
viewed from an overall perspective: Weir-Jones at para 38. Further, that Court indicated that a
judge may draw inferences as necessary,^d need not restrict themselves only to cases where the
facts are not in dispute.
[46] In connection with thatjudicial guideline, a plaintiff cannot resist summary dismissal
merely by raising a "doubt": Stefanyk at para 16. That said, the Alberta Court of Appeal
provided caution on a couple offronts. First, it stated that for a matter to be appropriate for
summary judgment,there ought not to be a dispute on material facts: Weir-Jones at paras 21 and
35-36. Second,the presiding judge must consider whether the quality ofthe evidence is such that
it is fair to conclusively adjudicate the action summarily: Weir-Jones at para 34.
[47] Summary judgment also may be granted where,"even if the facts asserted by the
resisting party were true, they would not support that party's claim": Weir-Jones at para 38.

[48] In terms ofthe standard of proof, the moving party must begin by proving the factual
basis of the application on the balance of probabilities: Weir-Jones at paras 30 and 33. Once that
has occurred, the presiding judge must be sufficiently satisfied and comfortable with the record
to conclude that there is no genuine issue requiring a trial: Weir-Jones at para 30. In short:
[t]he moving party has the burden of establishing that, considering the facts, the
record, and the law, it is entitled to summary judgment on the merits ofthe case,
and that there is no genuine issue for trial. The resisting party then has an
evidentiary burden of persuading the court that there is a genuine issue requiring a
trial, or in other words that the moving party has not met that aspect of its
burden...:
at para 35.

[49] In this regard, it is important to note that summary judgment cannot be resisted merely by
speculating as to what may arise at trial: Weir-Jones at paras 37 and 39.
[50] Summary judgment also may be appropriate where the facts are not seriously in dispute,
and the real question is how the law applies to those facts: Weir-Jones at para 21. In general, the
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sufficiency ofthe record will depend.on the nature ofthe issues, the source and continuity of the
evidence, and other relevant considerations: Weir-Jones at para 36.
[51]

In any event, the presiding judge retains the discretion to send a matter to trial if that is

necessary to achieve ajust result. However, doing so should not be used as a pretext to avoid
resolving the dispute when possible: Weir-Jones at para 21.
[52]

Notwithstanding the above comments,a trial may be necessary in the following

circumstances.

a. Where there is a dispute on material facts, or one depending on issues of credibility:
Weir-Jones at para 35.

b. Where there is a realistic prospect that a trial will create a better record: Weir-Jones at
para 39.
c. Where the factual issues are sufficiently complicated that a trial is appropriate: WeirJones at para 45.
[53] The question is whether a trial is required as a matter offairness. In addressing that
question, the judge must recognize that there is "no right to take an unmeritorious claim to trial":
Weir-Jones at paras 42 and 46. Where the defendant can show that a claim does not have merit,
it should not have to suffer a trial: Weir-Jones at para 43.

[54] In Weir-Jones^ the Court of Appeal summarized the application ofthe principles as
follows at paragraph 47:

a) Having regard to the state ofthe record and the issues, is it possible to fairly resolve
the dispute on a summary basis, or do uncertainties in the facts, the record or the law
reveal a genuine issue requiring a trial?
b) Has the moving party met the burden on it to show that there is either "no merit" or
"no defence" and that there is no genuine issue requiring a trial? At a threshold level,
thefacts of the case must be proven on a balance of probabilities or the application
will fail, but mere establishment ofthe facts to that standard is not a proxy for
summary adjudication.

c) If the moving party has met its burden, the resisting party must put its best foot
forward and demonstrate from the record that there is a genuine issue requiring a trial.
This can occur by challenging the moving party's case, by identifying a positive
defence, by showing that a fair and just summary disposition is not realistic, or by
otherwise demonstrating that there is a genuine issue requiring a trial. Ifthere is a
genuine issue requiring a trial, summary disposition is not available.
d) In any event, the presiding judge must be left with sufficient confidence in the state of
the record such that he or she is prepared to exercise the judicial discretion to
summarily resolve the dispute.
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VI. Analysis

A. BIA Claim - Was the Asset Transaction an arm's length transfer for purposes of
section 96(1) of the BIA*t
1. Incremental Facts and Context

[55] Kailas Capital was incorporated in Alberta. The voting shares ofthat corporation are
owned 50% by Mr. Hao Wang and 50% by Mr. Wentao Yang. Those two individuals are the
only directors ofthe corporation. I infer from the evidence before me that each of Mr. Wang and
Mr. Yang are at arm's length with all members ofthe Perpetual Energy group ofentities and Ms.
Rose.

[56] Kailas Capital initiated an offer to purchase shares ofPEOC. That offer was made in the
Kailas LOI. That letter stipulated that PEOC was to hold the legal and beneficial interest in the
Goodyear Assets.
[57] Separate teams and their respective counsel represented each of the Perpetual Energy
group and the Kailas Capital group in the negotiations concerning the Aggregate Transaction (as
a whole) and the Asset Purchase Agreement(on its own).(I will refer to these negotiation teams
as, the "Vendor Team" and the "Purchaser Team",respectively.)
[58] The Aggregate Transaction involved multiple steps, all of which were structured in
sequence. That sequence occurred on October 1, 2016. The Asset Purchase Agreement was
closed two minutes before the Share Purchase Agreement.

[59] Concerning the negotiation ofthe Asset Transaction, the Trustee agreed that Kailas
Capital, 198Co, Mr. Wang and Mr. Yang (collectively, the "Kailas Group")had an "interest" in
knowing what assets were in PEOC.In that regard, the Trustee acknowledged that the Kailas
Group exercised "influence" in respect ofthe Asset Purchase Agreement. Further, the Trustee
conceded that the Purchaser Team had influence in the negotiations of the Asset Transaction.

[60] Perpetual Energy Defendants framed their response to the BIA Claim as onlv involving
the question of whether the parties were dealing at arm's length'. In particular, the Perpetual
Energy Defendants were careful to assert that they were not challenging the "value" issue in
respect oftheir opposition to the BIA Claim, apparently on the basis that it was irrelevant to the
arm's length issue.
2. The Law

a. Statutory Framework - The BIA

[61] The two relevant statutory provisions in respect of the BIA Claim are section 4 and 96 of
the BIA. The relevant portions of those sections are outlined below.

'See paragraph 4(a)ofthe Application for Summary Dismissal and to Strike filed by Perpetual Energy, POT and
POC on October 19, 2018. See also paragraph 36 ofthe Brief ofthe Perpetual Energy Defendants, which is
categoric in the use ofthe term "only".
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[62]

Section 4 ofthe BIA defines "related persons", and addresses whether such persons are

dealing at arm's length. It reads, in part, as follows.
4(1) In this section, ...

Definition of related persons

(2)
For the purposes ofthis Act, persons are related to each other and are
"related persons" if they are ...
(c)

two entities

(i) both controlled by the same person or group of
persons,...

Relationships

(3)

For the purposes ofthis section,

(a)
iftwo entities are related to the same entity within the
meaning of subsection (2),they are deemed to be related to each
other;

Question of fact

(4)
It is a question offact whether persons not related to one another were at a
particular time dealing with each other at arm's length.
Presumptions

(5)

Persons who are related to each other are deemed not to deal with each

other at arm's length while so related. For the purpose of paragraph 95(1)(b) or
96(1)(b), the persons are, in the absence ofevidence to the contrary, deemed not
to deal with each other at arm's length.
[Emphasis added.]

[63]

Section 96 of the BIA addresses "Transfer at undervalue". It reads, in part, as follows.

96(1) On application by the trustee, a court may declare that a transfer at
undervalue is void as against,... the trustee—or order that a party to the transfer
or any other person who is privy to the transfer, or all ofthose persons, pay to the
estate the difference between the value ofthe consideration received by the debtor
and the value of the consideration given by the debtor—if

(a)

the party was dealing at arm's length with the debtor and
(i)
the transfer occurred during the period that begins on the
day that is one year before the date of the initial bankruptcy event
and that ends on the date ofthe bankruptcy,

(b)

the party was not dealing at arm's length with the debtor and
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(ii)
the transfer occurred during the period that begins on the
day that is five years before the date of the initial bankruptcy event
and ends on the day before the day on which the period referred to
in subparagraph (i) begins and
(A) the debtor was insolvent at the time ofthe transfer or was
rendered insolvent by it...
[Emphasis added.]

[64] The "arm's length" issue in respect of the BIA Claim relates to whether section 96 of the
BIA applies to the Asset Transaction. Section 96 ofthe BIA is concerned with transfers that are
effected at undervalue.

[65]

If a transfer was between arm's length parties and was effected within one year ofthe

initial bankruptcy, then the transfer can be challenged: see section 96(1)(a) ofthe BIA. If a
transfer was between non-arm's length parties and was effected within five years ofthe initial
bankruptcy, then the transfer can be challenged: see section 96(1)(b) of the BIA.

[66] Concerning this arm's length issue, section 4 of the BIA outlines the rules as to who is a
related party. Generally, persons who are related to each other are deemed not to deal with each
other at arm's length.

[67] Section 4(5)ofthe BIA regarding presumptions was amended a few years ago to make it
a rebuttable presumption. Because of its recency, this presumption has not been extensively
considered in the context ofthe BIA.

[68] A review ofthe amendments to section 4(5)ofthe BIA is relevant to the analysis that will
be required to address the arm's length question in this case. Section 4(5) of the BIA was
amended to make it clear that the rules in the statute that otherwise deem persons to not be
dealing with each other at arm's length can be rebutted in limited circumstances. Section 4(5)of
the BIA now provides that for the purposes of establishing whether persons are dealing at arm's
length in a transfer at undervalue, persons who are related to each other are, in the absence of
evidence to the contrary^ deemed not to deal with each other at arm's length.

[69] As a result ofthe inclusion of the phrase "in the absence ofevidence to the contrary" in
section 4(5) of the BIA,the general presumption that related persons are not dealing with each
other at arm's length may be rebutted. This rebuttable presumption applies to two particular
scenarios. One ofthose scenarios concerns an alleged transfer at undervalue pursuant to section
96(1)(b)of the BIA. That legislative change was introduced into section 4(5) ofthe BIA to better
ensure that legitimate agreements were not inadvertently captured by the avoidance transaction
provisions ofthe BIA. The second scenario, which does not apply here, relates to section 95(1)(b)
regarding a payment or obligation allegedly made in favour of a creditor who is not dealing at
arm's length with the insolvent person.

[70] The example used in the legislative commentary that introduced the amended section 4(5)
of the BIA was an agreement in the family law context. The commentary states that the
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rebuttable presumption was added to section 4(5) of the BIA to ensure that legitimate family law
agreements were not inadvertently captured by the avoidance transaction provisions in the BIA.
[71] I infer that the example ofthe agreement in the family law context was used in the
legislative commentary because in divorce proceedings the parties bargain keenly,
notwithstanding that the BIA might otherwise deem those individuals to be related. While the
legislative commentary to Bill C-12 used "legitimate family law agreements" as an example,the
wording in the amended provisions is not restricted to family circumstances. It is of general
application.
b. The Jurisprudence

[72] The Alberta Court of Appeal considered the meaning ofthe phrase "arm's length" in the
BIA\ Piikani Energy Corp (Trustee of) v 607385 Alberta Ltd, 2013 ABCA 293 [Piikani
Energy] at paras 20-23, 26 and 29; see also Juhasz(Trustee of) v Codeiro, 2015 ONSC 1781 at
paras 38-44. In connection with a review of section 4 ofthe BIA,the Alberta Court of Appeal
observed that the phrase "arm's length" is not defined in the BIA:Piikani Energy at para 20.

[73]

In circumstances such as this, the jurisprudence under the Income Tax Act, RSC 1985, c 1

(5*'^ Supp)("/ry4") provides appropriate principles for determining whether two parties deal at
arm's length: Piikani Energy at para 21. As a starting point, the definitions of"related persons"
and "arm's length" are either identical or similar as between the ITA and the BIA: Piikani
Energy at para 21. That said, it should be noted that the ITA does not contain a provision that
parallels the rebuttable presumption provision inherent in section 4(5)ofthe BIA.
Notwithstanding that difference, the jurisprudence that has considered the ITA provides
instructive guidance for purposes ofthe BIA.

[74] The Alberta Court of Appeal has endorsed judicial comments that in choosing to
incorporate the term "control" into the BIA,Parliament must have intended to adopt the meaning
it had in the ITA insofar it used almost identical terminology in the BIA: see Duro Lam Ltd v
Last, 1971 2 OR 202,(SCJ)at 385. Our Court of Appeal has applied similar logic to the phrase
"arm's length": Piikani Energy at para 23.
[75] In the course of its analysis, the Court of Appeal in Piikani Energy at paras 28-29
considered Canada v McLarty,2008 SCC 26 [McLarty]. In McLarty,the Supreme Court of
Canada discussed the phrase "not dealing at arm's length" within the meaning ofthe ITA.

[76]

The Court of Appeal in Piiknai held that the factors the Supreme Court considered in

interpreting arm's length under the ITA "provide helpful guidance and apply in the BIA context
to determine whether, as a question offact, two parties deal with each other at arm's length..
Piikani at paras 29-30.1 turn to outline those factors, to the extent they may be relevant in this
case.

[77]

In McLarty, Rothstein J commented as follows, at para 43:
43
It has long been established that when parties are not dealing at arm's
length, there is no assurance that the transaction "will reflect ordinary commercial
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dealing between parties acting in their separate interests" {Swiss Bank Corp. v.
Minister ofNational Revenue (1972),[1974] S.C.R. 1144(S.C.C.), at p. 1152). ...
[78]

Later in the same decision, Rothstein, J continued, at paras 61-62:
61

In this case, while the initial focus is on the transaction between the

vendor and the agent ofthe acquiring taxpayer, all the relevant circumstances
must be considered to determine if the acquiring taxpayer was dealing with the
vendor at arm's length.
62
The Canada Revenue Agency Income Tax Interpretation Bulletin IT419R2"Meaning of Arm's Length"(June 8,2004)sets out an approach to
determine whether the parties are dealing at arm's length. Each case will depend
on its own facts. However,there are some useful criteria that have been developed
and accepted by the courts: see for example Peter Cundill & Associates Ltd. v. R.^
[1991] 1 C.T.C. 197(Fed. T.D.), affd [1991]2 C.T.C. 221 (Fed. C.A.). The
Bulletin provides:

22.... By providing general criteria to determine whether there is
an arm's length relationship between unrelated persons for a given
transaction, it must be recognized that all-encompassing guidelines
to cover every situation cannot be supplied. Each particular
transaction or series oftransactions must be examined on its own

merits. The following paragraphs set forth the CRA's general
guidelines with some specific comments about certain
relationships.

23. The following criteria have generally been used by the courts
in determining whether parties to a transaction are not dealing at
"arm's length":
was there a common mind which directs the bargaining for
both parties to a transaction;

were the parties to a transaction acting in concert without
separate interests; and
was there "de facto" control.

[79] While the Supreme Court of Canada acknowledged that the parties in McLarty were not
related, the analysis ofthat Court is still instructive because of the consideration that the
Supreme Court gave to the arm's length issue in that case. The Supreme Court stated that
because the parties were not related, the issue as to whether they were dealing at arm's length
was a question offact: McLarty at para 45. Thatjudicial comment is instructive for purposes of
the Asset Transaction because ofthe need to consider the possible application ofthe rebuttable
presumption in section 4(5)of the BIA.

[80] In subsequent cases dealing with either the BIA or ITA, the above analysis concerning
what constitutes "arm's length" was been adopted: see Juhasz; National Telecommunications v
Stalt, 2018 ONSC 1101; and Montor Business Corp v Goldfinger, 2016 ONCA 406.
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3. Application of the Law to the Facts

[81] Concerning the BIA Claim,the primary objective of the Defendants is to seek summary
dismissal. In considering the application ofsummary dismissal to that claim, I am required to
assess whether the Defendants have established that the record makes it possible to resolve the
respective disputes on a summary basis.
[82] I must also assess whether the Defendants have demonstrated on the balance of
probabilities that, on the facts as proven, there is no merit to the BIA Claim. If the Defendants

discharge this burden, I must assess whether the Trustee has established that there is a genuine
issue requiring a trial in respect ofthe BIA Claim. This latter assessment will be based on the
nature ofthe issues, and their merits. Lastly, I must determine whether I am sufficiently
confident in the state of the record to exercise my discretion to summarily dismiss the BIA
Claim: GeophysicalService Incorporated v Falkland Oil and Gas Limited, 2019 ABQB 162 at
para 40.

[83] The first step in respect of the application ofthe law to the facts is to determine whether
the record makes it possible to resolve the BIA Claim on a summary judgment basis. If so, I will
address that step in detail. If not, the second step is to determine whether the BIA Claim should
be struck. If not, then the BIA Claim needs to proceed to a regular trial.
[84] Before I address the first step in the analysis, I acknowledge that the non-arm's length
issue in respect of the BIA Claim arises because Kailas Capital wanted the Goodyear Assets
bundled into PEOC. As such, the Asset Transaction was implemented to address the request of
the Kailas Group, in its capacity as purchaser. That request was stated in the Kailas LOI.

[85] The Trustee asserts that the Asset Transaction should be viewed in isolation from the
other components ofthe Transaction, and that the parties were not dealing at arm's length. The
Trustee does not assert that the Share Transaction was not at arm's length.
[86] The Asset Transaction is an issue in this case because the Trustee SOC alleges that the
underlying disposition of property involved circumstances where the consideration received by
PEOC was conspicuously less than the fair market value of the consideration given by PEOC.
The PWC commencement document goes on to assert that the Asset Transaction was entered
into between PEOC and POT in circumstances where PEOC,Perpetual Energy,POC,POT and
Ms. Rose were not dealing at arm's length with each other within the meaning ofthe BIA.
a. Can the BIA Claim be determined on a summary judgment basis?
[87] Given the above context, I turn to consider the first step, which is to determine whether
the record makes it possible to resolve the BIA Claim on a summary judgment basis. In
considering this claim, my sole focus is on the arm's length issue, and not on value.

[88] The reason that I am not considering value is because my focus is dictated by the
pleadings, and the relevant provision is clause 4(a)of the Summary Dismissal Application filed
by Perpetual Energy. That pleading focuses the challenge of the BIA Claim on the arm's length
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issue. ^ Indeed, it would be an error oflaw for me to consider the value issue since that would be

outside the scope ofthis Application: Online Constructors Ltd v Speers Constructions Inc,
2020 ABCA 132 at para 15; see also Stevenson & Cote 2019 at page 13-23.

[89] This focus on the "arm's length issue"(and not on "value") was also emphasized by the
Perpetual Energy Defendants during the hearings. This focus away from the value issue was
evident in the submissions of Counsel for Perpetual Energy when he asserted:
a. that PriceWaterhouseCoopers v Legge,2011 NBQB 255 was not good authority. The
Legge decision states that because the disputed transaction in that case was not at fair
market value, it was not at arm's length;
b. that focusing on the "consideration" underlying the transaction to answer the "arm's
length" question was wrong;
c. that the current "evidence" before me concerning value was "highly unreliable"; and
d. that the "arm's length" issue could be determined without regard to the consideration
(value) exchanged on the deal.

[90] This narrow focus on the "arm's length" issue made sense at the time that the Perpetual
Energy Defendants drafted the Summary Dismissal Application in respect ofthe BIA Claim
because they wanted to terminate the BIA Claim without getting into the valuation issue. The
Perpetual Energy Defendants could have a number of reasons for wanting to avoid the valuation
issue, including the fact that if valuation needed to be addressed, viva voce evidence likely would
be required. If viva voce evidence was required, that would preclude a summary dismissal ofthe
BIA Claim.

[91] The critical issue at this stage is to determine the nature ofthe relationship between the
key players involved in the Aggregate Transaction. During the negotiation leading up to that
transaction, the Vendor Team and the Purchaser Team represented the Perpetual Energy group
and the Kailas Group, respectively, in the Aggregate Transaction.
[92] The Aggregate Transaction involved multiple components, all of which were structured
in sequence. Although the Asset Purchase Agreement was signed on September 26, 2016,the
closing sequence was effected on October 1, 2016, The Asset Purchase Agreement was closed
two minutes before the Share Purchase Agreement.

[93] Concerning the negotiation of the Asset Transaction, the Trustee agreed that the Kailas
Group had an "interest" in knowing what assets were in PEOC.In that regard, the Trustee
acknowledged that the Kailas Group exercised "influence" in respect ofthe Asset Purchase
Agreement. Further, the Trustee conceded that the Purchaser Team had influence in the
negotiations of the Asset Transaction.

- See also paragraph 36 ofthe Brief ofthe Perpetual Energy Defendants, which states that "[t]he first threshold issue
addresses only the question of whether the parties were dealing at arm's length"(underlining added). The first
threshold issue is referenced in that Brief as the BIA claim.
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[94] The threshold issue in respect of the BIA Claim in the context of the Summary Dismissal
Application concerns the involvement ofthe Purchaser Team in respect of the Asset Transaction,
in general, and the degree ofinfluence that the Purchaser Team had over PEOC,in particular.
[95] As noted above,the involvement ofthe Purchaser Team in respect ofthe Asset
Transaction, generally, and the degree ofinfluence that the Purchaser Team had over PEOC,in
particular, must be determined. If the Perpetual Energy Defendants provide sufficient evidence to
allow the Court to make the necessary findings on the balance of probabilities, then the
rebuttable presumption in section 4(5)ofthe BIA must be considered by the Court in the context
ofthe evidence before it.

[96] In considering the evidence before me,I acknowledge the particulars about the
transaction that the Perpetual Energy Defendants emphasized. Those particulars include the
emails between the Purchaser Team and the Vendor Team during the course of negotiations.
[97] While that evidence certainly provides a factual basis to support the assertion that the
Purchaser Team exercised defacto control over PEOC in respect of its purchase ofthe Goodyear
Assets, I am not comfortable that the quality ofthe evidence allows me to conclusively
adjudicate the action summarily: Weir-Jones at para 34. In particular, while I may be able to
draw certain inferences, those inferences are not robust enough to permit me to determine on the
balance of probabilities that the Purchaser Team established the necessary control over the
subject transactions.
[98] Given the importance ofthat factual issue, I find that the determination of the "arm's
length issue" will tum on the credibility of witnesses who were directly involved in the
negotiation ofthe Asset Transaction, including their alleged control ofPEOC. Given the
importance ofthe issue, I have scrutinized the evidence before me with considerable care. I find
that the cogency of the evidence does not allow me to conclude that it is more probable than not
that the Purchaser Team had the degree of"influence" that would be necessary for me conclude
that they exercised the prerequisite control.

[99] Concerning an issue such as this, the totality ofthe surrounding circumstances should be
assessed and weighed as a prerequisite to determining whether the Perpetual Energy Defendants,
in their capacity as the moving party, have satisfied the burden of proof. In short, the critical
factual evidence pivots on this credibility point, and the inferences that I can draw from the
current record are too weak to allow me to draw the necessary conclusions on the balance of
probabilities.
[100] While I concede that there is some supporting evidence from the Perpetual Energy
Defendants, I find that it should be tested in a viva voce context. Further, the "interest" and

"influence" ofthe Kailas Group should be tested in open court so that both (i) the "credibility" of
those participants can be assessed, and (ii) the "location" of the alleged arm's length activities
can be determined. I refer to "location" because it is important to consider how, what and when
critical steps on the negotiation continuum occurred as between the Vendor Team and the
Purchaser Team.In my view, that evidence is necessary before an informed finding can be made
on the arm's length issue.
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[101] Given the above facts and analysis, I find that the Perpetual Energy Defendants have not
demonstrated on a balance of probabilities that there is no merit to the BIA Claim. I make this
finding because they rely on witnesses whose credibility must be assessed. Evidence of the
witnesses from both the Vendor Team and Purchaser Team needs to be tested in order to

establish, on the balance of probabilities, the necessary evidentiary foundation. This assessment
occurs as part ofthe adversarial process, and is necessary in that system. Accordingly, the first
step fails with the result that the BIA Claim cannot be dismissed on a summary basis.
[102] Again, I emphasize that the above finding is only made on the basis ofthe arm's length
issue, and not on value.
b. Can the BIA Claim be struck?

[103] Given the above finding, I now tum to consider whether the record makes it possible to
strike the BIA Claim under Rule 3.68 on the basis that it discloses no reasonable claim. In

considering this question, my sole focus continues to be on the arm's length issue, and not on
value.

[104] My narrow focus is based on my understanding ofthe pleadings concerning the BIA
Claim and the above noted emphasis by the Perpetual Energy Defendants that the "arm's length"
issue should be determined without regard to the consideration (value)exchanged on the deal. As
I noted above,the Perpetual Energy Defendants framed the BIA Claim so that the underlying
issue addressed "...only the question of whether the parties were dealing at arm's length".

[105] As framed,the BIA Claim raises an interesting arm's length issue, which involves a
mixture offacts, deeming rules and rebuttable presumptions. In the context ofthe arm's length
issue that the Perpetual Energy Defendants are challenging, there is neither a fatal flaw nor an
abuse of process. Technically, the arm's length question raises an issue that is worthy of
consideration by a Court.

[106] Subject to a comment that I will make below in respect ofthe Oppression Claim, I find
that the Perpetual Energy Defendants have not provided me with the necessary foundation to
strike the BIA Claim. Accordingly, the BIA Claim will not be struck.
4. Conclusion

[107] Concerning the following determinations, I emphasize that they are made on the premise
that the sole focus ofthe BIA Claim is on the arm's length issue. To underscore the point, the
"arm's length" issue in respect ofthe BIA Claim relates to whether section 96 ofthe BIA applies
to the Asset Transaction. Since the moving parties (the Perpetual Energy Defendants)framed the
BIA Claim to focus on the arm's length issue, I have not touched on value. I am constrained by
the manner in which the issue was framed in the Summary Dismissal Application, as reinforced

by the Brief provided by the Perpetual Energy Defendants. That being the case, my only focus
under the BIA Claim component of the decision is on whether section 96(1)(b) of the BIA is
displaced because of the arm's length argument advanced by the Perpetual Energy Defendants.
[108] Given the above facts and analysis, I will not summarily dismiss the BIA Claim.
[109] Given the above facts and analysis, I will not strike the BIA Claim.
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[110] In making these findings, I am bound to decide the BIA claim within the confines of the
underlying application: MNP(Next Friend of) v Bablitz, 2006 ABCA 245 at para 9 leave to
appeal to SCC refused, 31686(12 April 2001)ciXmg Rodaro v Royal Bank (2002),59 OR(3d)

74(ONCA)at para 60,1 cannot make a decision on an issue that is not pleaded or argued:
Humphries v Lufkin Industries Canada Ltd,2011 ABCA 366 at para 49. To do so is an error of
law: Online Constructors at para 15; see also Stevenson & Cote 2019,at page 13-23. While
there were good practical reasons for the Perpetual Energy Defendants to confine the BIA Claim
to the arm's length issue, I note for the record, without deciding the point, that my findings
below in respect ofthe Oppression Claim may have caused me to arrive at a different conclusion
in respect ofthe BIA claim if I had not been restricted to addressing the arm's length issue.
[111] As a final comment,the Trustee argues that the presumption that related parties do not
deal at arm's length for the purposes of section 96 ofthe BIA can only be rebutted by proof that
the transaction was at fair market value. While I agree that the arm's length issue can be rebutted
by proofthat the transaction was at fair market value, I do not agree that is the only way it can be
rebutted for the purposes of section 96 ofthe BIA. While nothing turns on the point in this
decision, I concur with the arguments advanced by the Perpetual Energy Defendants to the effect
that section 4(5)of the BIA provides a foundation by which to rebut the application of section 96
ofthe BIA independent of proof offair market value.
B. Oppression Claim -Is the Trustee a '^complainanf that is entitled to bring an
oppression claim under section 242 of t\itABCA2
1. Incremental Facts and Context

[112] The handling ofenvironmental regulatory obligations in receivership, bankruptcy and
CCAA proceedings has long been challenging. This case exemplifies some of the challenges,
including the status of a trustee and creditor to seek corporate remedies.
[113] The principals behind 198Co and Sequoia Resources(formerly named PEOC)took steps
between October 1, 2016 and March 23,2018(being the date that Sequoia Resources assigned
itself into bankruptcy)to pursue a business in respect of the Goodyear Assets. The evidence is
that the operational activities of Sequoia Resources during that period of slightly over 17 months
included steps to abandon some wells. In contrast, there is no evidence that the Trustee has taken
any steps to abandon any PEOC wells.
[114] Amongst other facts, the Trustee SOC includes the following.
a. The Goodyear Assets had significant associated abandonment and reclamation
obligations("ARC")when PEOC acquired that property in the context ofthe Asset
Transaction: para 5 ofthe Trustee SOC.

b. The amount and scope of the ARO associated with the Goodyear Assets was not capable
of being quantified: para 6.1 ofthe Trustee SOC.
c. The Goodyear Assets had significant net liability at the time ofthe Asset Transaction:
para 13 ofthe Trustee SOC.
d. The liabilities assumed by PEOC when it acquired the Goodyear Assets were at least
$223,241,000: para 13.1 of the Trustee SOC.
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e. The value ofthe Goodyear Assets acquired in the Asset Transaction were at most
$5,670,200: para 13.2 of the Trustee SOC.

f. The Goodyear Assets were high liability assets: para 16.3.1 of the Trustee SOC.

g. PEOC was unable to meet the obligations associated with the Goodyear Assets: para
16.3.2 ofthe Trustee SOC.

h. PEOC will suffer costs incurred:(i) until the Goodyear assets are returned to POT,
including the costs to address safety, environmental, other issues relating to the Goodyear
Assets; and (ii) to investigate the Aggregate Transactions: paras 17.3.2 and 17.3.3 of the
Trustee SOC.

i. The Trustee is a proper complainant within the meaning ofPart 19 ofthe ABCA,
including sections 239 and 242: para 18 ofthe Trustee SOC.
j. PEOC became liable for, but unable to pay, the ARO associated with the Goodyear
Assets: para 20.3 of the Trustee SOC.
[115] The Oppression Claim is plead in three components, contained in paragraphs 18, 19 and
20 ofthe Trustee SOC. Those three paragraphs are under the heading "Oppression".

[116] Paragraph 18 of the Trustee SOC states that the Trustee is a "proper complainant" within
the meaning ofPart 19 of the ABCA,including sections 239 and 242 ofthat statute.
[117] The Trustee SOC pleads the Oppression Claim as follows:

19.
Through the acts and omissions set out in this Statement of Claim,
including causing PEOC,PEI,POT to enter into and carry out the [Aggregate
Transaction]:
19.1

Rose exercised her powers as a director ofPEOC and its

affiliates in a manner; and
19.2

PEI and POC carried on or conducted their business or

affairs in a manner that was:

oppressive, unfairly prejudicial to or unfairly disregarded the interests ofthe
creditors ofPEOC.including its contingent creditors(emphasis added).
[118] The Trustee SOC addresses the "interests ofthe creditors ofPEOC",and is focused on
the ARO and unidentified municipalities. The text reads as follows.

20.
As a result ofthe [Aggregate Transaction] generally, and the Asset
Transaction in particular:
20.1

ifPEOC was not insolvent, it was rendered insolvent;

20.2 PEOC was liable for, but unable to pay the municipal
property taxes with respect to the Goodyear Assets pursuant to the
Municipal Government Act', and
20.3 PEOC became liable for, but unable to pay, the ARO
associated with the Goodyear Assets;
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all for the benefit ofPEI,POC and [Ms.] Rose personally.
[119] In cross examination on the Darby Affidavit filed by the Trustee, Mr. Darby
acknowledged that the Oppression Claim relates only to the Asset Transaction.
2. The Policy and The Law
a. The Policy
[120] The issue of who is liable for well abandonment, reclamation, release of substances and
contaminated sites, or ARC,is an on-going challenge for the oil and gas industry. It has broad
implications, and has been a matter for discussion for many years.
[121] For example,the Energy Resources Conservation Board("ERCB")published
Recommendations to Limit the Public Riskfrom Corporate Insolvencies Involving Inactive Wells
in December 1989. It recommended the primary beneficiaries, or well licensees, should bear
responsibility, rather than the working interest owners of the well: N Vlavianos, Liabilityfor
Well Abandonment, Reclamation, Release ofSubstances and Contaminated Sites in Alberta:
Does the Polluter or Beneficiary Pay?(Calgary: University of Calgary, 2000)at 49. The ERCB
set out a proposed order as to who would bear the obligation for abandoned wells. Its
recommendations were not adopted: Vlavianos at 50.

[122] In response to the ERCB report, representatives of three petroleum industry associations
formed a task force that presented its report to the government in December 1990: Vlavianos at
51. The industry task force rejected the ERCB's proposed order of responsibility. Under the
ERCB's proposal, the original well licensee could potentially be liable for the well indefinitely:
Vlavianos at 51. Instead, the industry task force recommended the licensee of record should be
liable for abandoned wells, and recommended an abandonment fund be available to cover these
costs: Vlavianos at 52. These recommendations were largely adopted in legislative changes in
1994: Vlavianos at 53.

[123] This history illustrates the policy discussions that have been ongoing surrounding liability
for abandoned oil and gas wells. The position now advanced by the Trustee is what was
advanced by the ERCB,and rejected by the legislature, that the prior licensee should be liable for
abandoned wells.

[124] I acknowledge the importance ofenvironmental protection, as well as the need to address
who pays to remediate abandoned wells and contaminated sites. That said, the actions of the
Trustee pose an interesting question. Should the Trustee be permitted to engage the oppression
remedy to challenge the Asset Transaction or ought environmental protection and reclamation be
pursued under a position advanced by an appropriate regulatory framework that is developed in
conjunction with the stakeholders?

[125] It is not the function ofthe Court to fix legislative or regulatory regimes. That is the
domain ofthe legislature or Parliament. Until laws are past, policy is not enforceable. In this
case, the Trustee asks the Court to frame a legal regime that has been rejected by the legislature.
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b. The Law

i. Statutory Framework -The ABCA

[126] "Complainant" is defined in section 239(b)ofthe ABCA as follows:
(b)

"complainant" means
(i)
a registered holder or beneficial owner, or a former
registered holder or beneficial owner,ofa security of a corporation
or any of its affiliates,
(ii)
a director or an officer or a former director or officer of a
corporation or any of its affiliates,
(iii)

a creditor

(A) in respect of an application under section
240 [derivative action], or
(B) in respect of an application under section
242 [oppression], if the Court exercises its
discretion under subclause (iv),
or

(iv) any other person who, in the discretion ofthe Court, is a
proper person to make an application under this Part.
[Emphasis added.]
ii. The Jurisprudence

(A)Creditor as a Complainant

[127] Creditors have been permitted to use the oppression remedy for some years. The
authority of creditors to do so was confirmed in 2004 by the Supreme Court of Canada: Peoples
Department Store Inc(Trustee of) v Wise,2004 SCC 68 [Peoples^
[128] The entitlement of creditors to use the oppression remedy, however, was constrained by
the Supreme Court of Canada. In particular, that appellate Court stated that creditors could use
the oppression remedy to protect their interests from the harmful conduct of directors ifthey
qualify as a "proper person": Peoples at para 48 to 50; see also section 239(b)(iv) of the ABCA.
[129] In making these statements in 2004, the Supreme Court of Canada did not provide
guidance on what constituted a "proper person". It left that task to the determination and
discretion and ofthe lower courts. The trial courts and provincial appeal courts have taken on
that task, and have effectively put a fence around the oppression remedy in respect ofcreditors.
Creditors are only granted access to the oppression remedy ifthey meet certain criteria.

[130] The law in this area has evolved over the years. An early case that is still authoritative on
this point is Royal Trust Corp ofCanada v Hordo (1993), 10 BLR(2d)86(Ont Ct J(Gen Div)),
[1993] OJNo 1560[Hordo].
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[131] The Court in Hordo commented that debt actions should not normally be turned into
oppression actions. That Court also stated that "complainant" status should be refused to
creditors, unless the creditor was "in a position analogous to a minority shareholder" with some
"particular legitimate interest in the manner in which the affairs ofthe company are managed":
Hordo at para 14. This has been interpreted to mean having "a direct financial interest in how the
company is being managed" but having "no legal right to influence or change what they see to be
abuses of management or conduct contrary to the company's interests": PRW Excavating
Contractors Ltd v Louras, 2016 ONSC 5652 at paras 17-19[PRW\.
[132] The Courts have stated that a person with a contingent interest in an uncertain claim for
unliquidated damages is not a creditor: Hordo at para 15, citing Re Daon Development

Corporation (1984)54 BCLR 235 at 13,10 DLR(4^)2016.
[133] The status ofa person as a "complainant" under the oppression remedy is a prerequisite
to the application ofthe two-step framework that is outlined in the BCE case: Re BCEInc, 2008
see 69. If a person does not qualify as a complainant in the first instance or, where section
239(b)(iii)(B) or section 239(b)(iv) ofthe ABCA apply, a person has not been granted standing as
a "complainant", the quest for an oppression remedy in respect of that person ends, full stop.
(B)Trustee as a Complainant

[134] Trustees in bankruptcy are not always recognized as being "proper persons."
Accordingly, they are not automatically "complainants" that are entitled to bring oppression
proceedings. It depends on the circumstances.
[135] There are circumstances where the Alberta Court of Appeal determined that a trustee did
not have status to bring an oppression claim pursuant to section 234 ofthe ABCA: Carter Oil and
Gas Ltd (Trustee of) v 400133 EC Ltd, 1998 ABCA 372 at para 27. In another case, the Ontario
Superior Court of Justice stated that while the standing ofa trustee in an oppression action was
not fully settled in the jurisprudence, it also was not obvious that the trustee in bankruptcy does
not have such capacity: Dulex Ltd (Trustee of) v Anderson (2003),63 OR(3d)659(SCJ)at para
18.

[136] In effect, these cases confirm that the status of a trustee in bankruptcy does not
automatically determine that a trustee is a "proper person" to be accorded standing as a
"complainant".

[137] Generally, a trustee in bankruptcy must pursue the common interests of all of the
creditors at the time of bankruptcy. The Alberta Court of Appeal has provided the following
instructive comments on this point: see EDO Canada Limited vDorais, 2015 ABCA 137 at para
8.

Trustees in bankruptcy are creatures of statute, and they derive their powers from
the Bankruptcy and Insolvency Act, RSC 1985, c. B-3. Of particular importance
are sections 30 and 72:

30(1) The trustee may, with the permission of the inspectors, do all or any of the
following things:
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(d)
bring, institute or defend any action or other legal
proceeding relating to the property ofthe bankrupt;

The case law establishes that a trustee may pursue claims on behalf of the
bankrupt estate, but may not pursue the claims ofindividual creditors.
[Emphasis added.]
(C)Redwater Factor

[138] The recent decision of the Supreme Court of Canada in Orphan Well Association v
Grant Thornton Ltd, 2019 SCC 5 [Redwater] is relevant to the Oppression Claim, and other
matters touched on below. At paragraph 37 ofRedwater,the three-part test in Newfoundland
and Labrador v AbitibiBowater Inc,2012 SCC 67 [Abitibi\ is set out for determining when an
environmental obligation imposed by a regulator will be a provable claim in the insolvency
context. In Abitibi, the Supreme Court of Canada said, at para 26:
First, there must be a debt, a liability or an obligation to a creditor.
Second,the debt, liability or obligation must be incurred before the debtor
becomes bankrupt. Third, it must be possible to attach a monetary value to
the debt, liability or obligation (emphasis in original).
(I) Redwater- AER Creditor Status

[139] The Abitibi test and the status ofthe AER as a creditor was addressed in Redwater.
Insofar as that status may impact the "facts" that have been included in the Trustee SOC,that
case needs to be considered carefully.
[140] In Redwater,the Supreme Court stated its position concerning the creditor status of the
AER as follows, at paras 121 and 122:

[121] In this Court, the Regulator, supported by various interveners, raised two
concerns about how the Abitibi test has been applied, both by the courts below
and in general. The first concern is that the "creditor" step of the Abitibi test has
been interpreted too broadly in cases such as the instant appeal and Nortel
Networks Corp., Re, 2013 ONCA 599(CanLII), 368 D.L.R.(4th) 122 {'Nortel
CA"), and that, in effect, this step ofthe test has become so pro forma as to be
practically meaningless. The second concern has to do with the application ofthe
"monetary value" step of the Abitibi test by the chambers judge and Slatter J.A.
This step is generally called the "sufficient certainty" step, based on the guidance
provided in Abitibi. The argument here is that the courts below went beyond the
test established in Abitibi by focusing on whether Redwater's regulatory
obligations were "intrinsically financial". \}ndQx Abitibi, the sufficient certainty
analysis should have focused on whether the Regulator would ultimately perform
the environmental work and assert a monetary claim for reimbursement.

[122] In my view, both concerns raised by the Regulator have merit. As I will
demonstrate, Abitibi should not be taken as standing for the proposition that a
regulator is always a creditor when it exercises its statutory enforcement powers
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against a debtor. On a proper understanding ofthe "creditor" step, it is clear that
the Regulator acted in the public interest and for the public good in issuing the
Abandonment Orders and enforcing the LMR requirements and that it is,
therefore, not a creditor of Redwater. It is the public, not the Regulator or the
General Revenue Fund,that is the beneficiary ofthose environmental obligations;
the province does not stand to gain financially from them. Although this
conclusion is sufficient to resolve this aspect ofthe appeal, for the sake of
completeness, I will also demonstrate that the chambersjudge erred in finding
that, on these facts, there is sufficient certainty that the Regulator will ultimately
perform the environmental work and assert a claim for reimbursement. To

conclude, I will briefly comment on why the effects ofthe end-of-life obligations
do not conflict with the priority scheme in the BIA.
[141] The Supreme Court made it clear in Redwater that whether the AER has a contingent
claim provable in bankruptcy is relevant only to the sufficient certainty test, which presupposes
that the AER is a creditor: Redwater at para 130. That is, the "creditor" test cannot be bypassed
on the basis of a contingency.

[142] A contingent claim must be capable of valuation in order to be a provable claim. It cannot
be too remote or speculative: Redwater at para 138. As a matter oflaw, it must be established
that enforcement by the regulator results in the regulator attaining the status of creditor:
Redwater at para 146. Absent any such establishment, the AER is not a creditor. As I read the
Abitibi test, it is binary. There is no middle ground. The regulator either is a creditor or is not.
[143] Redwater holds that the AER is not a creditor. As stated by the Supreme Court,"[t]he
fact that regulatory requirements may cost money does not transform them into debt collection
schemes": Redwater at para 158.
[144] This holding by the Supreme Court in Redwater is consistent with the findings by the
Alberta Court of Appeal in Panamericana de Bienesy Servicios SA v Northern Badger Oil &
Gas Ltd, 1991 ABCA 181, leave to appeal to SCC refused 22655(16 January 1992)[Northern
Badger]. In Northern Badger,the Alberta Court of Appeal acknowledged that the legislative
framework embedded in the Oil and Gas Conservation Act, RSA 2000,c 0-6 gave it the right to
incur costs in respect of abandoned boreholes, and become a creditor for the amounts incurred.
While the regulator had the right to incur costs in respect of abandoned boreholes, it did not do
so in respect of the Northern Badger wells. Instead, the steps taken by the regulator were
"...simply in the course of enforcing observance ofa part ofthe general law of Alberta":
Northern Badger at para 34.

[145] The Alberta Court of Appeal further stated that the statutory abandonment obligations
were part ofthe general law of Alberta: Northern Badger at para 33. It commented that such
obligations bind every citizen in a manner that parallels many other laws, including, for example,
health and safety laws.
[146] The Alberta Court of Appeal went on to state that such public duties are owed to all
citizens of the community, rather than being owed to the public authority enforcing them:
Northern Badger at para 33. That appellate Court further stated that the regulator was not a
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creditor recovering money. Instead, the regulator in that case was enforcing the laws of general
application: Northern Badger at para 33 and 34.

[147] While the Alberta Court of Appeal commented that Northern Badger had a liability, it
described that liability as being "inchoate": Northern Badger at para 32. Given the use of the
term "inchoate", that appellate Court was effectively characterizing the future obligation as being
a burden that had not crystalized into a liability. Since the obligation was imperfectly formed,the
Alberta Court of Appeal found that the regulator was not a creditor in respect ofthe
abandonment costs: Northern Badger at para 32.
{l\)Abitibi-Insufficient Certainty

[148] Abitibi confirmed that a remediation order could be a contingent obligation, which is
commonly understood to be an obligation that only becomes a debt upon the occurrence of a
future event that may or may not occur. Ifthe future event is too remote or speculative, the claim
will not be included in the insolvency process. Given this background, if the AER has not
triggered the enforcement mechanism, will not be performing the remediation work, or will not
be asserting a monetary claim to have its costs reimbursed, then the future event is too remote or
speculative for the AOR associated with the Goodyear Assets to be included in the insolvency
process: Redwater at paras 36,140 and 152.
[149] As noted above, in Redwater,the Supreme Court of Canada revisited the test in Abitibi.
In the course of considering ihQ Abitibi test, the Supreme Court found that it was not
"...sufficiently certain that the Regulator will perform the abandonments and advance a claim for
reimbursement. The claim is too remote and speculative to be included in the bankruptcy
process": Redwater at para 142. That Court reinforced this determination by commenting as
follows, at para 145:

The Regulator is not in the business of performing abandonments. It has no
statutory duty to do so. Abandonment is instead an obligation ofthe licensee. The
evidence ofthe Regulator's affiant was that the Regulator very rarely abandons
properties on behalfoflicensees and virtually never does so where the licensee is
in receivership or bankruptcy.

[150] Accordingly, under the Abitibi test, the AER did not have a claim provable in
bankruptcy.

[151] In summary,the Supreme Court of Canada in Redwater held that the AER had no status
as a creditor in relation to the ARO ofa licensee. Further, even if it could be said that the AER

were a creditor, there is not sufficient certainty that the AER would ever perform any
remediation work and have a claim for reimbursement.

(Ill)

ARO a Component of Value

[152] The Trustee alleges that the ARO obligation is a liability. That being the case, it is
necessary to consider the meaning of the term "liability".
[153] The jurisprudence has stated the term "liable" is not a legal term, and that it has no
technical meaning: Laurance(Re)(1923),55 OLR 196 at para 7,25 OWN 482(Ont SC). That
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same jurisprudence went on to state that the concept of"liability" is "...primarily referable to the
existence of the obligation and is not to be confined to the present right to enforce it": Laurance
at para 7. The Court also commented that the exact meaning of the term "liability" may vary with
the context: Laurance at para 7.

[154] The Laurance decision involved the question as to whether a landlord was entitled to
rank as a preferred creditor concerning certain property taxes paid by him, which were properly
payable by an insolvent tenant. Mr. Laurance was the tenant of Mr. McConnell's farm. Under the
terms of the lease, Mr. Laurance had covenanted to pay the property taxes in respect ofthe
subject farm land.
[155] The trustee in Laurance at para 4 opposed the claim for preference concerning the
property taxes. He argued that a liability had not yet arisen because a specified time period had to
lapse after a demand was made before the collector was entitled to seizure.
[156] The Court in Laurance at para 5 stated that the liability to pay property taxes does not
arise only when payment is demanded. The Court noted that the liability for property taxes under
the Municipal Act attached on January 1 of the particular calendar year for which the rates were
imposed. That legislative framework establishes a liability in law, because it was referable to an
existing legal obligation. Thus,the landlord, Mr. McConnell, was entitled to include in his proof
ofclaim the portion ofthe 1923 property taxes that were properly payable by the insolvent, Mr.
Laurance, under the terms of the lease: Laurance at para 11.

[157] There also have been occasions where the jurisprudence has recognized a liability in
circumstances where no current action can be taken to enforce payment. This judicial recognition
has occurred in the context of an undeclared dividend on preferred shares: Fairhall v Butler^
[1928] SCR 369.
[158] The Fairhall decision involved a circumstance where Mr. Butler, on behalf of White Star
Refining Company("White Star"), had an option to acquire common shares in Western Motor
Corporation Limited.("Western Motor"). White Star accepted the option on the condition that
Mr. Fairhall would furnish a statement "showing the assets and liabilities ...of Western Motor"
(the "Western Motor Financial Report"): Fairhall at para 3.
[159] The Western Motor Financial Report was prepared by Chartered Accountants. That
report included a balance sheet that allegedly disclosed the assets and liabilities of Western
Motor.

[160] The context within which the Western Motor Financial Report was requested and
prepared is important. White Star was interested in acquiring a controlling interest in Western
Motor, and it planned on doing so through the acquisition ofcommon shares in that target
company. White Star protected itself under the option by stipulating the need for full disclosure
of assets and liabilities because, I infer, any undisclosed liabilities would reduce the value ofthe
Western Motor common shares.

[161] The capital structure of Western Motor included issued and outstanding preference shares
(the "Western Motor Preferred Shares"). The Western Motor Preferred Shares were non-
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participating and nonassessable, and they entitled the holders to a first, fixed, cumulative
dividend at 8% per annum: Fairhall at para 6.
[162] White Star accepted the option, but noted that the acceptance was based on the disclosure
presented in the Western Motor Financial Report: Fairhall at para 8. However, at the time of
settlement, the undeclared and unpaid dividends on the Western Motor Preferred Shares
presented a difficulty.
[163] The Western Motor Financial Report did not show the cumulative undeclared and unpaid
dividends on the Western Motor Preferred Shares. This caused a dispute: Fairhall at para 8.

[164] The question underlying the dispute was whether the cumulative undeclared and unpaid
dividends on the Western Motor Preferred Shares constituted a liability that should have been
disclosed in the Western Motor Financial Report. The Supreme Court of Canada recognized that
until a dividend is declared, no action is available to a shareholder to enforce payment: Fairhall
at para 19. As such, the Court also acknowledged that a company incurs no liability until a
dividend is declared by it: Fairhall at para 19.
[165] Notwithstanding the above recognition by the Supreme Court of Canada that no
enforcement action was available in these circumstances, the Court in Fairhall went on to state

"...that within the meaning ofthe contract, as understood by the parties, the undeclared
dividends on preference shares were a liability which should have been disclosed [5/c] in the
report of the appellant's auditors": Fairhall at para 18. That is, the contractual framework in the
form ofthe terms and conditions associated with the Western Motor Preferred Shares establishes

an accruing liability in law because it is referable to an existing and accumulating obligation. The
Court took this position, in part, because no dividend would be payable on the common shares of
Western Motor imtil all of the accrued dividends were paid on the Western Motor Preferred
Shares: Fairhall at para 19.

[166] In Redwater,the Supreme Court of Canada addressed the ARO liability allegation from a
different viewpoint. Rather than being a form of liability, the Supreme Court held that the
"...end-of-life obligations form a fundamental part ofthe value of the licensed assets, the same
as if the associated costs had been paid up front": Redwater at para 157. In making this
determination, the Supreme Court of Canada relied on Daishowa-Marubeni International Ltd v
Canada,2013 SCC 29[Daishowd] at para 29.

[167] While courts should be cautious in relying too heavily on Daishowa because it
approached the issue from an income tax perspective, it does touch on the very issue that was
being argued in Redwater. In Daishowa,the Supreme Court found that statutory reforestation
obligations of persons that held forest tenures in Alberta were a future cost. That Court went on
to comment that such future costs were embedded in the forest tenure, which serves to depress
the tenure's value at the time of sale: Daishowa at para 31.
[168] While those regulatory parameters depressed the value ofthe assets, the Supreme Court
of Canada in Daishowa held that those "...reforestation obligations were not a distinct existing
debt": Daishowa at para 35. That is, those future obligations did not equate to a current monetary
claim.
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[169] The Trustee equates an ARO obligation to that of a liability. That position is not
supportable for at least four reasons.

[170] First, concerning the ARO associated with the Goodyear Assets, there is no creditor. That
was confirmed by Redwater. Absent a creditor, there can be neither a debtor nor a corresponding
liability.

[171] Second, concerning the ARO associated with the Good year Assets, there is neither a
liability nor any amount referable to an existing obligation. In contrast to Laurance,there is no
legislative framework that established a present liability in respect ofthe Goodyear Assets at the
time of the Asset Transaction. Similarly, in contrast to Fairhall, there was no contractual
framework that established an existing and accumulating obligation in respect ofthe Goodyear
Assets at the time ofthe Asset Transaction.

[172] Third, to the extent that there is an ARO associated with the Goodyear Assets, it is a
notional and contingent obligation. That is not sufficient to constitute a liability that needs to be
considered for purposes ofthe Asset Transaction.
[173] Fourth, the alleged ARO obligation in the Asset Transaction is one step further removed
from being a liability than was the case in Redwater, In Redwater, Abandonment Notices had
been issued. In contrast, in this matter there is no evidence that Abandonment Notices were

issued in respect ofthe Goodyear Assets on or before the date ofthe Asset Transaction.
3. The Application of the Law to the Facts

[174] Before I commence my analysis, a few preliminary comments are warranted.
[175] First, the Defendants are effectively challenging the Oppression Claim by contesting the
standing of the Trustee to bring such a claim. Generally, Courts prefer to resolve questions of
standing in conjunction with an assessment ofthe substantive merits of oppression claim. Indeed,
some Courts have taken the position that the issue ofstanding on preliminary motions courts
should not be allowed where the resolution ofthe issue requires them to explore the merits of the
application: Jabaco Inc v Real Corporate Group Ltd,[1989] OJ No 68,13 ACWS(3d)352.

[176] Second,there are exceptions to the position that standing should not be addressed in
preliminary motions courts. Courts have struck actions for want of standing as a preliminary
matter where the nature ofthe claim strained the boundaries because the person seeking the
oppression remedy was too far outside recognized parameters: Hordo at paras 14 and 15.
Another exception is where the resisting party would not be held to be a "proper person" because
they did not satisfy the Court "...that there was some evidence of oppression or unfair prejudice
or unfair disregard for the interests of a security holder, creditor, director or officer": First
Edmonton Place Ltd v 315888 Alta Ltd(1988),40 BLR 28 at 50-51 (Alta QB),60 Alta LR(2d)
122, reversed on other grounds 1989 ABCA 274. This judicial comment suggests that there is a
primafacie test, and that standing may be determined on a preliminary motion.
[177] Third, deciding whether the Trustee is an eligible complainant is a threshold issue. Given
that the underlying application is a preliminary motion that challenges standing, disputed facts
generally should be decided in favour ofthe resisting party, unless it is clear on the face of the
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record that such an assumption is unfounded: Levy-Russell Ltd v Shieldings Inc(1998),41 OR

(3d)54 at para 21 (Ont Ct J(Gen Div)), 165 DLR(4^) 183, leave to appeal refused 42 OR(3d)
215,41 BLR(2d) 142.

[178] Assuming that the Oppression Claim ofthe Trustee is a collective and representative
claim on behalf of all creditors, the inquiry turns to whether the Court should exercise its
discretion to grant standing to the Trustee as a "complainant".
[179] Returning to the particulars of this case, I will:(i) consider whether the record makes it
possible to strike the Oppression Claim; and (ii) touch on the issue ofsummary judgment.
Depending on my conclusions in respect ofthose three matters, the Oppression Claim may need
to proceed to a trial.

[180] Before I turn to the analysis, an overview ofsome context is useful. First, in crossexamination, Mr. Darby acknowledged that the Oppression Claim relates only to the Asset
Transaction. That positions the Oppression Claim into a relatively narrow framework. Second,
but for the alleged ARO and property taxes, the Trustee SOC provides no further particulars or
allegations regarding the amounts or nature ofthe alleged liabilities. Amongst other issues, I will
need to consider whether the approach taken by the Trustee is a selective action, and whether it
violates a principle of bankruptcy law that all actions should be focused on the collective. Third,
the Trustee SOC contains no allegation that any creditor had an actionable reasonable
expectations of any kind. I raise this point because when considering whether there has been an
oppression ofa complainant, I must determine what the reasonable expectations ofthat person
were according to the arrangements which existed between that alleged complainant and the
body corporate: see Mennillo v Intramodal inc, 2016 SCC 51 at para 9. Fourth, the Trustee
asserts that Sequoia Resources was "set up to fail". The Trustee further asserts that this, in and of
itself, constitutes oppression. With this background in mind, I turn to analyze the Oppression
Claim.

a. Can the Oppression Claim be struck?

[181] I turn to whether the record makes it possible to strike the Oppression Claim under Rule
3.68(2)(b). A decision to strike must be based only on (i) the facts alleged in the commencement
document, which must be assumed to be true for the purpose of disposing of the application, and
(ii) the applicable statutory and common law.

[182] The facts to which I can refer for purposes of Rules 3.68(2)(b) and 3.68(3) are limited. In
particular, and as mentioned above, the facts to which I can refer are limited to what is in the
Trustee SOC. The relevant particulars in that commencement document are as follows:
a. The Goodyear Assets had significant associated ARO when PEOC acquired that property
in the context ofthe Asset Transaction.

b. The Asset Purchase Agreement is referenced, and the Trustee SOC reiterates that the
amount and scope ofthe ARO associated with the Goodyear Assets was not capable of
being quantified.
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c. The Goodyear Assets had significant net liability at the time of the Asset Transaction.
The Trustee SOC further states that the liabilities assumed by PEOC when it acquired the
Goodyear Assets were at least $223,241,000.

d. The value ofthe Goodyear Assets acquired in the Asset Transaction were at most
$5,670,200.

e. The Goodyear Assets were high liability assets.

f. PEOC was unable to meet the obligations associated with the Goodyear Assets: para
16.3.2 ofthe Trustee SOC.

g. PEOC will suffer costs incurred:(i) until the Goodyear Assets are returned to POT,
including the costs to address safety, environmental, other issues relating to the Goodyear
Assets; and (ii) to investigate the Aggregate Transactions: paras 17.3.2 and 17.3.3 ofthe
Trustee SOC.

h. The Trustee is a proper complainant within the meaning ofPart 19 ofthe ABCA,
including sections 239 and 242.
i. PEOC became liable for, but unable to pay, the ARO associated with the Goodyear
Assets: para 20.3 of the Trustee SOC.

[183] In considering the application to strike the Oppression Claim, there are three grounds that
warrant review under Rule 3.68(2)(b). The first ground involves the factors that emanate from
Hordo. The second ground involves the question as to whether this Oppression Claim is a
collective action or a selective action. The third ground involves the impact ofRedwater.
[184] Before I address Rule 3.68, an overview ofthe law associated with creditors in the
context of an oppression action is warranted. The entitlement of a creditor to seek the oppression
remedy is not automatic. The statutory framework requires a Court to exercise discretion: ss
239(b)(iii) and (iv)ofthe ABCA. A similar statutory framework applies to a proposed
complainant who is "...any other person...: s 239(b)(iv) of the ABCA.

[185] There is a policy reason for not allowing a creditor automatic access to the oppression
remedy in the ABCA. Importantly, a broad interpretation ofthe "proper person" phrase would
open the oppression remedy to abuse from creditors. The policy concern is that if the oppression
remedy is applied too broadly, creditor protection will impose a punishment on debtors when a
business risk fails. That would allow creditors to "escape the consequences oftheir debtor's bad
decisions...": Douglas G Baird & Thomas H Jackson,"Fraudulent Conveyance Law and Its
Proper Domain,"(1985)38:4 Vanderbilt LR 829 at 834.
[186] To address the concern that creditors might abuse the oppression remedy mechanism,the
Courts have developed a series offactors to assist in determining which creditors will be granted
standing (the "Factor-Based Approach"). The case most frequently cited for this Factor-Based
Approach is Hordo.
[187] The Hordo case gathered and summarized factors from a number of different decisions.
Under the Factor-Based Approach, an alleged creditor is typically denied standing where:(i) the
plaintiff was not a creditor when the oppression occurred, but was merely a contingent creditor;
(ii) the creditor's interest in the affairs ofthe Corporation are too remote;(iii) the complaints of
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the creditor have nothing to do with the circumstances giving rise to the debt;(iv)the creditor is
not in a position analogous to that of a minority shareholder; or(v)the creditor had no particular
legitimate interest in the manner in which the affairs of the company are managed (collectively,
the "Horde Factors").

[188] The Hordo Factors have been framed to ensure that the boundaries of what constitutes a
"proper person" are not pushed beyond what is reasonable in the circumstances. The reason for
the boundaries is because the oppression remedy is not intended to be a means by which
commercial agreements, legislative regimes or regulatory frameworks are effectively rewritten
by a Court to accord with an assessment of a third-party as to what is just and equitable,
especially on an ex posefacto basis. In this regard, it is not the function ofthe Court rewrite
contracts: JSM Carp (Ontario)Ltd v Brick Furniture Warehouse Ltd, 2008 ONCA 183 at para
60. Further, and as stated above, it is not the function ofthe Court to fix legislative or regulatory
regimes. The need to reform regulatory regimes is the domain ofthe legislature. Courts should
not participate in that process, except in a traditional adjudicative manner.
i. The Hordo Factors- Rule 3.68(2)(b)

[189] A creditor of a corporation may sue the corporation or its officers/directors for oppression
only if the Court exercises its discretion in determining that the creditor qualifies as a
"complainant": see sections 239(b)(iii)(B) and 239(b)(iv)of the ABCA. Any other person may
make an application to be granted "complainant" status, subject always to the discretion of the
Court: section 239(b)(iv) ofiheABCA. In both a "creditor" or "any other person" circumstance,
the Court will exercise its discretion to grant a person standing as a complainant only if the
applicant is a "proper person".

[190] The Courts have restricted the application of the oppression remedy to creditors. As noted
above, the Court in Hordo at para 14 commented that debt actions normally should not be turned
into oppression actions.

[191] The Court in Hordo also stated that "complainant" status should be refused unless the
creditor was "in a position analogous to a minority shareholder" with some "particular legitimate
interest in the manner in which the affairs ofthe company are managed": Hordo at para 14. This
has been interpreted to mean having "a direct financial interest in how the company is being
managed" but having "no legal right to influence or change what they see to be abuses of
management or conduct contrary to the company's interests": PRWat paras 17-19, citing Re

Dawn Development Corporation (1984), 54 BCLR 235 at 13,10 DLR (4^*^) 216.
[192] The reason the Courts have been hesitant to grant "complainant" status to creditors is
because the connection of a creditor is typically viewed as being too remote to the affairs of the

subject corporation: Hordo at para 14. If the interest of a creditor in the affairs ofa corporation is
too remote, then the creditor is typically not a "proper person" for purposes of being designated
as a "complainant". Similarly, where the creditor has nothing to do with the circumstances giving
rise to the debt,"proper person" standing is typically denied.
[193] When a trustee in bankruptcy is involved, additional factors must be considered. A
trustee is neither automatically barred from being a complainant nor automatically entitled to that
status: PriceWaterhouseCoopers Inc v Olympia & York Realty Corp(2003),68 OR 3d 544 at
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para 45,[2003] OJ No 5242(CA)[Olympia]. The judge at first instance is the one tasked to
determine whether the trustee is a "proper person" to be accorded standing as a "complainant". It
will be an exercise of discretion, based on the circumstances ofthe particular case.

[194] I acknowledge that the Trustee SOC states that the Trustee is a "proper complainant"
within the meaning of Part 19 of the ABCA,including sections 239 and 242 of that statute. As an
aside, I assume that the Plaintiff intended to say that the Trustee was a "proper person" to be
accorded standing as a "complainant". For purposes ofthe analysis below, I will construe the
phrase "proper complainant" in that manner.

[195] While I acknowledge the statement in that commencement document, I do not accept
assertion therein that the Trustee is a "proper person" as a "fact" for purposes of Rule 3.68(2)(b).
The assertion that the Trustee is a "proper person" to be accorded standing as a "complainant" is
a legal conclusion. Whether the Trustee is a "proper person" is a question oflaw. Questions of
law are not determined by a trustee. Such questions are the domain ofthe Court, and they must
be left to the determination of the Court.

[196] As stipulated in section 239(b)(iii)(B) and section 239(b)(iv) ofthe ABCA,only the Court
is granted the right to exercise discretion to determine that threshold issue. In argument, the
Trustee stated that it was seeking an Order pursuant to Part 19 of the Rules, which I construe to
mean a determination under section 239(b)(iii)(B) and section 239(b)(iv) of the ABCA. Until I
exercise my discretion to decide, any assertion as to whether the Trustee is a "proper person" that
is to be accorded standing as a "complainant" is mere speculation. Further, any conclusion to be
drawn from the facts is solely a function ofthe Court.
[197] This distinction between pleading a legal conclusion and pleading facts is not new. A
commencement document "...must plead the necessary facts, and a mere legal conclusion is not

enough": FuUowka v Whitford,(1996) 147 DLR (4"^) 531 at 14,[1996] NWTJ No 95(CA),
leave to appeal to SCC refused [1997] SCCA No 58. Further,"...there is a big difference
between pleading a mere conclusion oflaw and pleading a fact": Fullowka at para 15.
[198] Courts are critical when conclusions are plead without the facts to support the conclusion:
Shiels V TELUS Communications Inc,2003 ABQB 53 at para 17. It is not enough for a
commencement document to plead a legal conclusion without the necessary facts: Stevenson &
Cote 2019 at page 13-24. Absent the necessary facts, a legal conclusion cannot be drawn.
[199] This not to say that points oflaw cannot be stated in a commencement document.
However,if a statement about a point of law is plead, then the facts that make the point of law
applicable must also be plead: r 13.8(l)(b).

[200] Given my analysis above, I find that the allegation in the Trustee SOC that the Trustee is
a "proper person" to be accorded standing as a "complainant" is an assumption (or speculation)
that I am not required to treat as true for the purpose of an application under Rule 3.68:
Operation Dismantle at para 27;PR Construction at para 29; and McGregor at para 10.
[201] I now turn to whether the Trustee SOC allows me to find that the Trustee is a "proper
person" to be accorded standing as a "complainant" in the circumstances. This takes me to the
Hordo Factors.
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[202] To address the Horde Factors, the Trustee SOC would need to include particulars that
would allow me to be satisfied that the alleged creditors that it represents:(i) were closely
connected with PEOC at the time ofthe alleged oppression;(ii) were in a position analogous to
that of a minority shareholder at the time ofthe alleged oppression; and (iii) had a particular
legitimate interest in the manner in which the corporation was managed at the time of the alleged
oppression. I find that none ofthose prerequisites were addressed the Trustee SOC.
[203] Given the absence of particulars in the Trustee SOC to properly address the Hordo
Factors, I find that the Trustee has not satisfied me that it is the "proper person" to be accorded
standing as a "complainant" for purposes ofthe Oppression Claim. In making this finding, I
emphasize that I am not permitted to look for evidence outside the four comers ofthe Trustee
SOC (except in very limited circumstances): HOOPP Realty at para 25, Wakeling JA,
concurring; Operation Dismantle at para Tl\ and Borzoni at para 30. That restriction prevents
me from looking outside ofthe Trustee SOC for evidence that would assist the Tmstee in
establishing the necessary facts to support its "proper person" assertion,just as it prevents me
from looking outside of the Trustee SOC for evidence that would assist the Defendants in respect
of points that it would want to make.
ii. Collective Action - A Prerequisite

[204] An important bankmptcy principle is that the regime is a collective action to pursue
claims of creditors: Husky Oil Operations Ltd v Minister ofNational Revenue^ [1995] 3 SCR
453, at para 7; Olympia at para 46.
[205] The Tmstee SOC advances the Oppression Claim by reference to the "interests ofthe
creditors ofPEOC,including its contingent creditors". The Tmstee SOC then frames the
"interests ofthe creditors ofPEOC,including its contingent creditors" by reference to only the
ARO and unidentified municipalities.

[206] While the Tmstee SOC provides some particulars in respect of the alleged ARO,it
provides no further particulars or allegations conceming the amounts or the nature of other
liabilities. Further, the scope ofthe alleged creditors is restricted to the ARO(and by inference,
the AER)and the unidentified municipalities. That commencement document contains no
allegation that any other creditor has any actionable reasonable expectation of any kind.

[207] In any oppression action pursued by a tmstee in bankmptcy, it is important that it be
framed to include all persons to whom the bankmpt is liable. That is a necessary prerequisite
because a fundamental principle in bankmptcy is that the regime is a collective action: Husky
Oil at para 7; and Olympia at para 46. That is, the bankmptcy regime pursues claims for all
creditors. It must be a collective pursuit, and not a selective pursuit. Bankruptcy achieves this
objective by replacing a regime that allows individual actions with a framework that is focused
on a collective action: see Aleck Dadson,"Comment"(1986),64 Can. Bar Rev. 755, at p. 755.

[208] In this case, we know that there are other creditors because they are referred to in the
Tmstee SOC in the context of alleged damages that PEOC has suffered. Those other creditors are
described in the Tmstee SOC as being persons who provide safety, environmental, and
investigative services to PEOC in respect ofthe Goodyear Assets.
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[209] Notwithstanding that the commencement document includes a claim for damages in
respect ofthe costs associated with those other creditors, the Oppression Claim has not included
them in the scope of creditors for purposes ofthe oppression allegation. Instead, the Trustee SCO
focuses on just two creditor groups, being the AER(by inference, because the commencement
document refers to ARC)and municipalities(which are not identified).

[210] If the Oppression Claim were framed to cover all creditors, that would satisfy the
collective requirement. By framing the Oppression Claim to focus only on the AER and
municipalities, the Trustee has breached a fundamental principle that is inherent in the collective
approach that the Trustee must always follow in the execution of its duties. In my view, a trustee
in bankruptcy cannot be permitted to pursue matters for a selective class, which would be a
subset ofthe collective group to which it is responsible.
[211] Given the above analysis, I find that the Oppression Claim is framed too narrowly in the
Trustee SOC because it only focuses on a selective class of alleged creditors. As a result, I will
not exercise my discretion to find the Trustee to be a "proper person" in order to accord it
standing as a "complainant" for purposes ofthe Oppression Claim. To reiterate, the reason for
this finding is that I view a collective approach by the Trustee to be a prerequisite to the exercise
of my discretion to find it to be a "proper person" entitled to seek standing as a "complainant".
iii. The Redwater Ground - Rule 3.68(2)(b)

[212] The substantive focus of the Trustee SOC is on the ARO. It emphasizes that the ARO is
significant, and that the Goodyear Assets were high liability assets. I infer that the "high
liability" comment in the Trustee SOC is an indirect reference to the ARO.

[213] While the only facts to which I can refer are those included in the Trustee SOC(and
anything which that commencement document references), I am permitted to refer to the
common law, including the impact ofRedwater. My authority to do so in the context of Rule
3.68 is threefold.

[214] First, the limitation in Rule 3.68(3) is only in respect of evidence. Decisions by a Court
are not evidence; they are law. Also, the text set out in the Trustee SOC is not evidence.

[215] Second, the Alberta Court of Appeal has stated that a decision in respect of Rule
3.68(2)(b) must be based only on:(i) the facts alleged in the commencement document(which
must be assumed to be true for the purpose of disposing of the application); and (ii) the
applicable statutory and common law: HOOPP Realty at para 25, Wakeling JA,concurring.
Redwater is a component of the common law.

[216] Third, in considering the application of Rule 3.68(2)(b), a member ofthe Alberta Court
of Appeal suggests that it is appropriate to "...ask whether the assumed facts and the state ofthe
existing law or potential changes in the law considered together lead to the conclusion that the
plaintiffs prospects of success are extremely low": HOOPP Realty at footnote 8, Wakeling JA,
concurring (emphasis added). This point is relevant because Redwater is now part ofthe existing
law.
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[217] Based on the above authority, I turn to consider Redwater, and its relevance to Rule 3.68
in the context ofthe Oppression Claim.

[218] In this case, the Trustee relies on the argument that the AER had a contingent claim
against PEOC at the time of the Asset Transaction, and has a contingent claim provable in the
bankruptcy of Sequoia Resources(formerly PEOC). Given the findings by the majority of the
Supreme Court in Redwater, I find that position is not supportable.
[219] I make this finding for the following five reasons. As required under Rule 3.68,1 only
consider the facts as stated in the Trustee SOC,excluding any assumptions or speculation that
are in that commencement document.

[220] First, there is nothing in the Trustee SOC that suggests that the regulatory obligations of
PEOC were "intrinsically financial" that the time ofthe Asset Transaction: Redwater at para
121. In particular, there is nothing in that commencement document to suggest that AER had
even issued an abandonment order in respect ofthe Goodyear Assets. In any event, the majority
in Redwater disagreed with "intrinsically financial" test, calling it "an erroneous interpretation of
the third step of XheAbitibi test": Redwater at para 146; see also para 156.
[221] Second, in Redwater the AER advanced the position that it acted in the public interest
and for the public good. The Supreme Court of Canada accepted that assertion, and went on to

state that it is the public that is the beneficiary of those environmental obligations, and that the
province does not stand to gain financially from them: Redwater at para 122.
[222] Third, on the facts in Redwater the Supreme Court of Canada at para 154 found that the
Chambersjudge erred in finding that there was sufficient certainty that the AER would
ultimately perform the environmental work and assert a claim for reimbursement. In contrast,
after a careful review ofthe Trustee SOC,I see nothing in that commencement document to
support an assertion that AER would perform any environmental work on the Goodyear Assets
or assert a claim to PEOC for reimbursement.

[223] Fourth, in Redwater the Supreme Court of Canada effectively held that the "creditor" test
cannot be circumvented on the basis ofa contingency. It reinforced this point by stating that a
contingent claim provable in bankruptcy is relevant only to the sufficient certainty test: Redwater
at para 130.

[224] Fifth, in Redwater the Supreme Court of Canada stated that in order to be a provable
claim, a contingent claim must be capable of valuation. It cannot be too remote or speculative:
Redwater at para 138. In my view, being capable of valuation is also a prerequisite for a liability.
If the alleged obligation is not capable of valuation, it is too remote or speculative to be
characterized as a liability. In the case ofPEOC,the Trustee SOC effectively reiterates that the
amount ofthe ARO associated with the Goodyear Assets was not capable of being quantified:

see para 6.1 ofthe Trustee SOC. Given that acknowledgment and on the authority ofRedwater, I
find that the ARO is not a liability.

[225] Given the above analysis, all of which pivots on the content ofthe Trustee SOC,I find
that the ARO is not a liability for purposes of Ae Oppression Claim. I see no reason why the
character of the future obligation (the ARO)should be different as between a bankrupt context
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and an oppression remedy context. The Supreme Court of Canada in Redwater at para 135 held
that the AER had no status as a creditor in relation to the ARO of a licensee. If the AER is not a

creditor in respect ofthe ARO associated with the Goodyear Assets, it follows that PEOC could
not have assumed a liability in respect ofthe ARO in conjunction with the Asset Transaction. In
effect, Redwater holds that the AER is not a creditor.

[226] As stated by the Supreme Court,"[t]he fact that regulatory requirements may cost money
does not transform them into debt collection schemes": Redwater at para 158. As a result ofthe
Redwater decision, the ARO referenced in the Trustee SOC is not a liability. Instead, it is a mere
assumption, which can be disregarded for purposes of considering whether to strike or dismiss
the Oppression Claim. Restated, I find that Redwater has nullified the Oppression Claim.

[227] This finding is consistent with the findings by the Alberta Court of Appeal in Northern
Badger. In that case, the Alberta Court of Appeal acknowledged that the steps taken by the
regulator were "...simply in the course ofenforcing observance of a part of the general law of
Alberta": Northern Badger at para 34. The Alberta Court of Appeal went on to state that the
regulator was not a creditor recovering money. Instead, the regulator in that case was enforcing
the laws of general application: Northern Badger at paras 33 and 35.
[228] While I acknowledge that the Alberta Court of Appeal did comment that Northern
Badger had a liability, it described that liability as being "inchoate": Northern Badger at para
32. Given the use ofthe term "inchoate", it was effectively characterizing the future obligation as
being a burden that had not crystalized into a liability. Since the obligation was imperfectly
formed,the Alberta Court of Appeal found that the regulator was not a creditor in respect of the
abandonment costs: Northern Badger at paras 32 and 36.
[229] I also note that in Daishowa the Supreme Court found that statutory reforestation
obligations were a future cost. That Court went on to comment that such future costs were
embedded in the forest tenure, which serves to depress the tenure's value at the time of sale:
Daishowa at para 31. The Supreme Court of Canada further stated that those "...reforestation
obligations were not a distinct existing debt": Daishowa at para 35. That is, those future
obligations did not equate to a current monetary claim. Based on what is stated in the Trustee
SOC,I find that the same result applies to the ARO associated with the Goodyear Assets at the
time of the Asset Transaction.

[230] In this case, the Trustee SOC refers to the fact that the ARO was significant when the
Goodyear Assets were acquired by PEOC in the Asset Transaction. It refers to no other
"significant" liability.

[231] I infer from the content ofthe Trustee SOC that the only significant liability in PEOC is
the ARO associated with the Goodyear Assets. This inference is reinforced by the additional
statement in the Trustee SOC which reiterated that the Goodyear Assets were "high liability"
assets.

[232] Given that the ARO is more properly characterized as an allegation that is based on
assumptions and speculations, rather than fact, I need not consider the ARO as a true fact for
purposes of Rule 3.68(2)(b). While I will detail matters out below under the "5. Conclusion",
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based on the above analysis I strike the Oppression Claim because it discloses no reasonable
claim: Rule 3.68(1)(a) and Rule 3.68(2)(b).
b. Can the Oppression Claim be determined on a summary judgment basis?
[233] Given my finding in respect ofthe application of Rule 3,68(2)(b) and the consequential
striking of the Oppression Claim, there is no need to address the application of Rule 7.3 and
whether to resolve the Oppression Claim on a summary judgment basis. That said, a few
comments are warranted.

[234] I initially paused on the issue of whether summary dismissal was appropriate in this case
because of an overarching directive from the Alberta Court of Appeal cautioning that a summary
dismissal may not be appropriate if there a dispute on material facts: Weir-Jones at paras 21 and
35-36. A material fact in this case is whether the AER was a creditor for purposes of an
oppression action. Hence,this is the reason that I stated in my oral decision that I was not
satisfied that summary dismissal was appropriate in respect ofthe Oppression Claim.

[235] While I need not consider summary dismissal because 1 have struck the Oppression
Claim on the basis that there is no cause of action, I note in my conclusion below that the
Redwater decision nullifies the Oppression Claim. That is, given the Redwater decision, what
was initially the basis for a dispute on the material fact as it is framed in the commencement
document has been eliminated. For the above noted reasons, the ARO is not a liability for
purposes ofthe Oppression Remedy.
4. Conclusion

[236] Given the above analysis and findings, I strike the Oppression Claim under Rule
3.68(2)(b) on the basis that the claim does not constitute a cause of action. In summary, my
reasons for this decision is threefold.

[237] First, I will not exercise my discretion to find that the Trustee is a "proper person" to be
accorded standing as a "complainant" because the Trustee SOC does not include the particulars
necessary for me to address the prerequisites that are embedded in the Hordo Factors.
[238] Second, I will not exercise my discretion to find that the Trustee is a "proper person" to
be accorded standing as a "complainant" because the Oppression Claim is framed too narrowly
in the Trustee SOC. In particular, the Trustee SOC frames the Oppression Claim in respect of
two classes of alleged creditors(which is a selective focus), and not all creditors(which would
be a collective focus).

[239] Third, I will not exercise my discretion to find that the Trustee is a "proper person" to be
accorded standing as a "complainant" because the impact ofthe Redwater decision is to nullify
the Oppression Claim. I exercise my discretion in this manner because, on the authority of
Redwater,the very foundation underlying the Oppression Claim,the ARO,is not a liability.
Instead, it is a future burden that has not crystallized into a liability.

[240] As a final comment on this matter, a member of the Alberta Court of Appeal has stated in
a concurring decision that when a Chambers Judge is considering the striking of a claim under
Rule 3.68(2)(b), it is necessary to ask whether the assumed facts and the state ofthe existing law.
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or potential changes in the law considered together, lead to the conclusion that the plaintiffs
prospects of success are extremely low: HOOPP Realty at footnote 8. In considering that
important question in the context ofthe Oppression Claim, I find that the Trustee's prospect of
success is extremely remote. I make this finding because ofthe impact ofRedwater, and, based
on the text within the commencement document, there is nothing to suggest that any ofthe
creditors meet the oppression remedy prerequisites that the Courts have established over the last
three or so decades.

[241] In summary,I strike the Oppression Claim under Rule 3.68 because the Trustee SOC
discloses no reasonable claim. I make this determination on two foundations. First, given the
analysis above, I find that the Trustee is not a "proper person" that would accord it standing as a
"complainant". Second, given the impact ofRedwater,the Trustee has no cause of action in
respect ofthe Oppression Claim because that decision of the Supreme Court of Canada has
nullified that claim.

C. Public Policy Claim -Should the Claim by the Trustee for Relief on the
Grounds of Public Policy, Statutory Illegality, and Equitable Rescission be
struck?
1. Incremental Facts and Context

[242] The Public Policy Claim is referred to in a single paragraph ofthe Trustee SOC under the
heading "Public Policy, Statutory Illegality and Equitable Rescission": para 24 ofthe Trustee
SOC. The only claim is that the "Transactions" are "void", for one or more ofthree reasons.(I
equate the term "Transactions" in the Trustee SOC to "Aggregate Transactions" for purposes of
this section.) The reasons the Trustee alleges that the Aggregate Transactions are void are as
follows.

1. The Trustee SOC asserts that the Aggregate Transactions are contrary to public policy
because they are "reflected" in a statute, a regulation and three directives (collectively
referred to as, the "Regulatory Regime"). There are no further particulars given
regarding the alleged public policy (the "Policy Claim").
2. The Trustee SOC asserts that the Transactions are a statutory illegality because they are
"expressly or impliedly" prohibited by the Regulatory Regime (the "Illegality Claim").
There are no particulars as to what aspects of, for example, the Share Purchase
Agreement or the Asset Purchase Agreement are prohibited.
3. The narrative in the Trustee SOC makes a claim based on "equitable grounds"(the

"Equitable Claim"). There is only a reference to the "reasons" and "circumstances" set
out in the Trustee SOC. No further particulars are provided.

[243] The remedy section of the Trustee SOC seeks an Order setting aside the Asset
Transaction, and declaring that transaction void as against the Trustee. The narrative in the
Trustee SOC makes no claim for "Equitable Rescission". That phrase only appears in a heading,
and not in the body of the Trustee SOC.
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2. The Law

a. Cause of Action -The Prerequisites

[244] A pleading requires facts, not conclusions: JO v Alberta^ 2012 ABQB 599 at para 137. A
pleading need only include salient facts: Klemke Mining Corporation v Shell Canada Limited,
2008 ABCA 257 at para 30; see also 677960 Alberta Ltd v Petrokazakhstan Inc,2013 ABQB
47 at para 46. It need not name the cause of action: Barclay v Kodiak Heating & Air
Conditioning Ltd, 2019 ABQB 850 at para 28;Petrokazakhstan at para 48; see also MDI
Industrial Sale Ltd v McLean,2000 ABQB 521 at para 7. While the difference between facts
and evidence is sometimes a question of degree, the general rule is that evidence is not to be
pleaded: Wenzel vNenshi, 2015 ABQB 788 at para 12.

[245] While pleadings need not name a cause of action, they do govern {i.e., regulate) the
evidence to be led at trial: WAR vAGAlta,2006 ABCA 219 at para 26. However, in order to
have a cause of action, a pleading must include every fact necessary for the plaintiff to prove in
order to support his or her right to ajudgment: Barclay at para 29; see also Read v Brown
(1888), 22 QBD at 128, Lord Esher M.

[246] The classical definition of a cause ofaction is simply a factual situation, the existence of
which entitles one person to obtain from ajudicial forum a remedy against another person: see
Letang v Cooper,[1964]2 All ER 929 at 934, 1 QB 232(HL), Diplock LJ; and Consumers
Glass Co Ltd v Foundation Co ofCanada Ltd(1985), 1985 CanLll 159(ON CA),51 OR(2d)
385 at 8, 20 DLR (4th) 126(CA). If the pleadings do not include the facts necessary to establish
an entitlement to a remedy {i.e., negligence), then no cause of action exists.
b. "Public Policy" Breaches and "Statutory Illegality"

[247] Neither an illegal contract nor a contract contrary to public policy is a cause of action:
G.H.L. Fridman, The Law ofContract in Canada,6th ed (Toronto, Ont: Thomson Reuters
Canada Limited,2011){""Fridman Textbook")at 338. Further, the doctrine of illegality is a
defence, not a cause of action: Brooks v Canadian Pacific Railway,2007 SKQB 247[Brooks\
at paras 116 to 118. Finally, the breach of a statutory duty is not a cause of action: R v
Saskatchewan Wheat Pool,[1983] 1 SCR 205 at 225.

[248] With respect to breach of a statutory duty. Justice Dickson ofthe Supreme Court of
Canada commented that "[a] duty to all the public (ratepayers, for example) does not give rise to
a private cause of action whereas a duty to an individual(an injured worker,for example) may":
Saskatchewan Wheat Pool. At the conclusion of that case. Justice Dickson held that the "[c]ivil

consequences of breach of statute should be subsumed in the law of negligence": Saskatchewan
Wheat Pool at 227.

[249] An allegation that a contract is contrary to public policy cannot "...be used to establish a
cause of action, but rather to refuse to grant relief on policy grounds": Brooks at para 122.
[250] Concerning the consequences of illegality, a claim cannot be made on such a foundation.
A legal scholar has commented as follows: Fridman Textbook at 406 and 407.

49
Page: 44

A contract which is illegal either at common law or under statute is void and
unenforceable by either party.

This major consequence ofsuch a contract is often expressed in one oftwo ways.
The first is, ex turpi causa non oritur action. This means that a claim cannot be
founded upon a base cause, namely, the breach of a statute or a contract that is
against public policy. The second is, in pari delicto potior est conditio
defendentis. This means that where the parties are equally at fault in their
participation in illegality, the position ofthe defendant is the superior. It may be
seen that these are two ways ofsaying the same thing, that rights or claims may
not be founded upon illegality.
[251] Other legal scholars have also asserted that neither an illegal agreement nor the
contravention of public policy is a ground for a cause of action in damages: see Brandon Kain
and Douglas T. Yoshida,"The Doctrine of Public Policy in Canadian Contract Law",Annual
Review ofCivil Litigation 2007("JSTtf/n and Yoshida Paper")at note 183.

[252] There is a judicial aversion to concluding that a contract is prohibited by statute or to
interfering with the rights and entitlements provide under the law of contract. This aversion is
evident in the following judicial comment from this Court.
A court should not hold that any contract or class of contracts is prohibited by
statute unless there is a clear implication, or "necessary inference", as Parke, B.,
put it, that the statute so intended. If a contract has as its whole object the doing of
the very act which the statute prohibits, it can be argued that you can hardly make
sense of a statute which forbids an act and yet permits to be made a contract to do
it; that is a clear implication. But unless you get a clear implication ofthat sort, I
think that a court ought to be very slow to hold that a statute intends to interfere
with the rights and remedies given by the ordinary law ofcontract. Caution in this
respect is, I think, especially necessary in these times when so much of
commercial life is governed by regulations of one sort or another which may
easily be broken without wicked intent...: Alberta Turkey Producers v Leth
Farms Ltd, 1998 ABQB 887 at para 17, citing St John Shipping Corporation v
Joseph Rank Ltd,[1956] 3 All E.R. 683 at 690.

[253] Extending the doctrine of public policy beyond well-established categories would push
the courts into the realm ofthe legislature. The "...courts have shown an awareness that in
declaring new grounds of public policy they are really making law and they have rightly been
hesitant in extending the doctrine beyond well-established grounds": LE Shaw Ltd v BerubeMadawaska Contractors Ltd(1982),40 NBR(20)374 at para 8,[1982] NBJ No 210(CA).

c. "Equitable Rescission'' or "Equitable Grounds"

[254] Equitable rescission is "a remedy, not a cause of action": Fridman Textbook at 761. That
remedy is predicated on a plaintiff alleging that the contract:
a. resulted from some fraud (and, as a result, the plaintiff mistakenly entered into the
contract) or was mistakenly entered into on the basis of a misrepresentation; or
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b. was obtained by some unconscionable act: Swan City Taekwon-Do Club v Podoichyk,
2017 ABPC 244 at paras 143-144.

[255] The facts included in pleadings are critically important. Lawsuits must be determined
within the boundaries of the underlying pleadings: Bablitz at para 9; 460635 Ontario Limited v
1002953 Ontario Inc,[1999] OJ No 4071 at para 9,1999 CanLII 789(CA). Ifthe statement of

claim does not include the necessary alleged facts, a Court will not know the plaintiffs
contentions.

[256] To obtain equitable rescission, generally "it must be possible to restore the parties
substantially to their pre-contract position": Kingu v Walmer Ventures Ltd(1986), 10 BCLR
(2d) 15(CA)at para 18(g),[1986] BCJ No 597. Although the Court always has discretion to
grant the equitable remedy of rescission, it must consider matters carefully. Judicial scholars
have framed the parameters as follows.
This is the possibility of being able to effect a true restitutio in integrum between
the parties. Since the purpose or aim of the equitable remedy of rescission is to
return the plaintiff to the position in which he was before the contract was made,
and since one ofthe essential features of an equitable remedy is mutuality, that is,
the potential availability of the remedy to both parties equally, it follows that
unless both parties can be restored to their respective original situations, it should
not be open to a court to rescind the contract: Fridman Textbook at 771.
3. Application of the Law to the Facts

a. The Pleadings and Argument-Preliminary Comments
[257] The Trustee SOC asserts that the Aggregate Transaction was effected in circumstances
where PEOC acquired the Goodyear Assets with a significant net liability. The particular
allegation in the commencement document is that PEOC acquired the Goodyear Assets at
"undervalue".

[258] The Trustee SOC states that the Aggregate Transactions are void, presumably premised
on the alleged undervalued transactions: see para 24 ofthe Trustee SOC. The Trustee has
attempted to frame this "void" point as a fact. 1 find that it is not a fact. It is a legal conclusion.
[259] A legal conclusion is a determination for the Court, and not the Trustee. In particular,
whether one or more components ofthe Aggregate Transaction are void will be determined by
the Court, based on the evidence before it. By itself, there is no cause of action for the allegation
that the "...[t]ransactions are void".

[260] Among other relief, the remedy section of the Trustee SOC seeks an order setting aside
the Asset Transaction, and declaring the Asset Transaction void as against the Trustee.
Consistent with that particular remedy sought, the Defendants acknowledged in argument that if
it is ultimately determined on the evidence, first, that there was a transfer at undervalue; second,
that the parties were not dealing at arm's length; third, that the debtor was insolvent at the time
ofthe transfer or rendered insolvent by the transfer; and, fourth,that the transfer occurred within
the five-year period before bankruptcy, the Trustee is entitled to an order declaring the Asset
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Transaction void as against the Trustee. That result would arise from an application of section 96
of the BIA.

[261] During argument, the Trustee addressed this point, albeit indirectly. The Trustee first
alleged that all ofthe transactions are void because ofthe "scheme." Specifically, the Trustee
alleges that POT,POC and PEOC entered into an agreement, in part by which PEOC would
retain a 1% legal interest in certain highly productive gas assets as bare trustee in trust for POT,
and POT would retain the beneficial interest(the "Retained Interests Agreement"). The
Trustee claims the objective ofthe transaction contemplated by the Retained Interests Agreement
was to support PEOC's License Liability Rating to allow the Aggregate Transaction to be
completed without regulatory intervention by the AER. When it made this argument,the Trustee
referred to the Retained Interest Agreement and the Licensee Liability Rating for PEOC. The
Trustee then narrowed its focus to the Asset Transaction. In particular, the Trustee submitted that
it was only "...seeking [an] order setting aside the asset transaction and declaring the asset
transaction void as against the trustee. That's the only transfer. Nothing else"(emphasis added).
[262] The question is whether the various components within the Public Policy Claim are
causes of action.

b. Are Alleged "Public Policy" Breaches and "Statutory Illegality"
Causes of Action?

[263] Concerning the alleged breaches of"public policy" and the alleged "statutory illegality",
there is nothing in the Trustee SOC that provides any particulars concerning the allegation that
the Aggregate Transaction:

a. is prohibited by the Regulatory Regime;
b. is expressly or by necessary implication illegal; or
c. could conceivably bring an agreement to transfer corporate shares(or viewed in
isolation, an agreement to combine the beneficial and legal interest in assets [i.e., the
Asset Transaction]) within any of the recognized categories of agreements that are
contrary to public policy.

[264] I acknowledge that there are categories of agreements that are contrary to public policy.
These include contracts that(i) are injurious to the state;(ii) are injurious to the system of
justice;(iii) encourage immorality;(iv) affect marriage;(v)are in restraint oftrade; and (vi) are
restrictive of personal liberties: Kain and Yoshida Paper at section III.2 to 6. Given the scope of
these categories as currently defined, I find that no component ofthe Aggregate Transaction falls
into any of these classes.

[265] If what is intended to be illegal or contrary to public policy is the alleged objective ofthe
Retained Interests Agreement to support the Licensee Liability Rating for PEOC to allow the
Transaction to be completed without regulatory intervention, the Trustee has not provided any
basis that would make that objective expressly, nor by necessary inference, prohibited. In my
view,the Trustee is fishing but it has neither a hook nor a net.
[266] Public policy considerations may be relevant to the question of whether a particular
contract should be enforced. Similarly, public policy considerations may be relevant in
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considering the consequences that should apply if a finding ofthe illegality is made: Still v MNR
(1997),[1998] 1 FC 549 at para 48,[1997] FCJ No 1622(FCA). However, neither of those
points assume an independent legal force: Kain and Yoshida Paper at section III.1. That is,
being contrary to public policy is not a cause of action.

[267] The doctrine of illegality is a defence, and not a cause of action: Brooks at 116.
Similarly, an allegation that a contract is contrary to public policy does not establish a cause of
action: Brooks at paras 117, 122.
[268] The key case on which the Trustee relied is Sidmay Ltd v Wehttam Investments Ltd,
1967 CarswellOnt 235,[1967] 1 OR 508(ONCA). I find that case is of no assistance to the
Trustee in this matter for three reasons.

[269] First, the Trustee is relying on obiter in the decision. In contrast. Brooks is on point, and I
need not rely on obiter from Sidmay.
[270] Second,there are no particulars in the Trustee SOC that show that anything in the
Aggregate Transactions was illegal. Pursuant to Rule 13.6(3)(e), grounds for pleading illegality
ofa contract must be provided. The Defendants should not need to guess what component ofthe
Aggregate Transaction allegedly broke what law. The mere reference to the Regulatory Regime
is not sufficient.

[271] Third,Sidmay was focused on an exception. The plaintiff in that case fell within the class
of persons for whom the legislation was designed to protect. In contrast, I see nothing in the
Trustee SOC that leads me to conclude that the Trustee falls within an exception.

[272] The Trustee also advanced Chapman v Michaelson,[1908]2 Ch.612; affd [1909] 1 Ch.
238 as authority for it to apply to the Court for a declaration as to the illegality ofthe transaction.
The Ontario Court of Appeal commented on that case in Sidmay. For the purposes ofthis case,
the relevant comment was that "[d]ue to the peculiar facts of this case I consider that no principle
of general application supporting the proposition ofcounsel for the respondents can be extracted
from it and that it should be considered only as an authority to be followed when the identical
situation comes before the Court": Sidmay at para 54. This is a persuasive statement by an
appellate Court, which cause me not to follow Chapman.
c. Is Either ^'Equitable Rescission*' or ^'Equitable Grounds" a Cause
of Action?

[273] As noted above, the facts included in a pleading are of critical importance: Bablitz at para
9. In this case, the phrase "equitable rescission" is only stated in the heading. That phrase is not
stated in the body ofthe pleading. Most importantly, no particulars are included in the pleading.
That is not sufficient to ground a cause of action. Appropriate facts must be plead. If pleadings
do not include the facts necessary to establish an entitlement to a remedy,then no cause of action
exists: Barclay at para 9.

[274] Concerning the claims based on "equitable rescission" and "equitable grounds", I find
that there is no cause of action because the necessary facts to support the remedy are not
included in the Trustee SOC.
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[275] Even if"equitable rescission" were pleaded, the claim would still fail because it is "a
remedy, not a cause of action": Fridman Textbook at 761. Further, it is an all or nothing remedy:
Fridman Textbook at 761.

[276] The remedy of equitable rescission is predicated on (i)the plaintiff alleging the contract
resulted from some fraud (and as a result, the plaintiff mistakenly entered into the contract);(ii)
was mistakenly entered into on the basis of a misrepresentation; or (iii) was obtained by some
unconscionable act: Swan City Taekwon-Do at paras 143,144. In this case, the Trustee SOC has
neither included any ofthose claims nor stated any facts that would support such claims.
[277] Further, to obtain equitable rescission,"it must be possible to restore the parties
substantially to their pre-contract position": Kingu at para 18(g). Notwithstanding that the
Trustee stated that it was only challenging the Asset Transaction (see paragraph 261 ofthis
decision, above), its proposed application of"equitable rescission" would have to apply to the
Aggregate Transaction, including the shares ofPEOC.In this case, that is not possible. The
Trustee does not have the shares ofPEOC. 198Co owns them. Further,PEOC(now Sequoia
Resources)is a bankrupt corporation. The Sidmay case is supportive of this conclusion.
[278] It is not possible to return the beneficial interest in the Goodyear Assets to POT some
years after the Asset Transaction. To do so would be an attempt at partial rescission, which is not
possible under the current framework ofthe law. No such remedy is known at common law or
equity: Kingu at para 18.
[279] Finally, rescission is only available between parties to a contract: Topgro Greenhouses
Ltd V Houweling, 2006 BCCA 183 at para 81 leave to appeal to SCC refused 31508(14
September 2006). In this case, the Trustee is standing in the shoes of Sequoia Resources
(formerly knovm as PEOC). Sequoia Resources was not a party to the Share Purchase
Agreement. This is a fatal bar to the Trustee seeking rescission ofthe Share Purchase
Agreement.

[280] 198Co was a party to the Share Purchase Agreement, but it is not a party to this action. If
the Trustee intended to claim relief that would affect 198Co, it would be necessary for 198Co to
be a party to this action: Topgro at paras 82 and 92.
4. Conclusion

[281] Given the lack of facts in the Trustee SOC and my analysis ofthe law, I strike the Public
Policy Claim under Rule 3.68 on the basis that it discloses no reasonable claim, and, in
particular, no cause of action in respect ofthe Public Policy Claim. In summary:(i) an allegation
that a contract is contrary to public policy is not a cause of action: Brooks at para 122;(ii)
neither a breach of statutory duty nor illegality is a cause of action: Brooks at paras 116 to 117;
and (iii) equitable rescission is not a cause of action: Fridman Textbook at 761. Further, the
decision in Redwater extinguishes the Public Policy Claim because the ARO is not a liability,
and the AER is not a creditor ofPEOC.

[282] Notwithstanding my striking ofthe Public Policy Claim,the Trustee is not precluded
from seeking an order setting aside the Asset Transaction and declaring the Asset Transaction
void as against the Trustee. That is a remedy sought by the Trustee, and it was framed properly

54
Page: 49
in the Trustee SOC. As stated above, the entitlement of the Trustee to seek an order to void the
Asset Transaction is available in section 96 of the BIA.

[283] In making this decision, I recognize that there is no more important an arena for
cooperative federalism than the environment: Redwater at para 60, describing dissenting reasons
from 2017 ABCA 124 at para 107. That said, a cause of action premised on an overriding policy
must be based on a contextual and purposive interpretation of a specific provision in a statute. To
search for an overriding policy not based on such a foundation is incompatible with my role as a
judge.

[284] As a final comment on this point, searching for some overarching and unarticulated
policy and using such an inferred policy to override the Asset Transaction would inappropriately
place the formulation of a contract in the hands of the judiciary. Absent a specific legislative
framework that requires me to execute such task, it is inappropriate for me to do so: see Canada
Trustco Mortgage Co v Canada^ 2005 SCO 54 at paras 41,42.1 also note that absent a specific
legislative framework directing such an undertaking, the execution ofsuch a task would be of
general concern because of the indeterminate effect it would have on the business community.
While I concede that such challenges are available under the ITA,that is only because section
245 of the statute introduced the general anti-avoidance rule in 1988.1 am not aware of any
similar legislative frameworks in other statutes that could be applied to challenge the Asset
Transaction, and none have been plead.
D.

Is the Release a complete bar to claims against Ms. Rose?

[285] The decision in Redwater nullifies the Trustee's assertions concerning the Release.
Further, Redwater extinguishes any suggestion that Ms. Rose breached her duties, including her
fiduciary duty and duty of care, because that case determine that ARO is not liability. As a
consequence, the Director Claim embodies no reasonable cause of action. I make further
comments on the "Director Claim" below: see part VI. E., below.

[286] Notwithstanding the impact ofRedwater, I provide the following comments in respect of
the Release.

1. Incremental Facts and Context

[287] The Share Purchase Agreement was negotiated between sophisticated parties. Each of
those parties was represented by experience legal counsel.

[288] The Trustee does not challenge or seek to set aside the Share Purchase Agreement. Given
that context, I find that the terms and conditions in the Share Purchase Agreement continue to
stand.

[289] The Share Purchase Agreement stipulated the closing deliverables for Perpetual Energy,
in its capacity £is the vendor, including the following for the benefit ofPEOC:
8.1(a)(xviii) resignations of all directors and officers of[PEOC]and a release
from such directors and officers pursuant to which they release all Claims against
[PEOC];....
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[290] The Share Purchase Agreement also stipulated the closing deliverables of 198Co, in its
capacity as the purchaser. These deliverables included the following reciprocal release in favour
of Ms. Rose:

8.2(a)(xiii) releases signed by the new signing authorities of[PEOC]as
appointed by the Purchaser releasing the directors and officers of[PEOC]from
any Claims related to such directors and officers acting as a director or officer of
[PEOC];....

[291] The term "Claim" is defined broadly in the Share Purchase Agreement as "any claim,
demand, lawsuit, proceeding, arbitration or governmental investigation, in each case, whether
asserted, threatened, pending or existing".
[292] As provided for in the Share Purchase Agreement,the new directors ofPEOC signed the
Release on behalf ofPEOC. Those new PEOC directors did so under the new ownership of
198Co.

[293] PEOC and Perpetual Energy released Ms, Rose from any claims relating to her having
acted as a director and officer ofPEOC. The Release provides as follows:
Corporate Release

3.
PEI and PEOC do hereby remise, release and forever discharge Susan
Riddell Rose from all Claims(as defined in the Purchase and Sale Agreement),
which PEI and PEOC now have or can have or can hereafter have against Susan
Riddell Rose by reason of, existing out of or in connection with Susan Riddell
Rose having acted, at the request ofPEI, as a director and officer ofPEOC,but
which shall exclude any Claim based on the fraud, criminal conduct, or deceitful
conduct of Susan Riddell Rose.

[294] As is evident from the above text in clause 3 ofthe Release, it includes an exclusion that
provides that the Release does not apply if the Claim is based on the fraud, criminal conduct or
deceit. None ofthe claims or particulars in the Trustee SOC allege fraud, criminal conduct or
deceitful conduct in respect of Ms. Rose.
[295] The Release further provides:
Understanding & General

4.
The parties acknowledge and declare that they have been provided with
sufficient time and opportunity to consider all factors related to the execution of
this Mutual Release and acknowledge a full awareness ofits consequences and its
voluntary execution. The parties acknowledge having received independent legal
advice regarding the execution ofthis Mutual Release, or have voluntarily chosen
not to receive such advice.

6.
This Mutual Release shall be binding upon and enure to the benefit of the
parties and their respective heirs, executors, administrators, successors and
assigns.
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2. The Law

[296] Releases are common in a variety of circumstances, including in purchase and sale
agreements and where the parties have no previous relationship. The purpose of a release is
typically to deal with events that are, or may be, yet to come.
[297] A release is an agreement. Its effectiveness isjudged on the basis of ordinary contractual
principles: FotinVs Restaurant Corp v White Spot Ltd(1998), 38 BLR(2d)251 at para 8,
[1998] BCJ No 598(SC).
[298] The wording ofa release typically suggests an intent to wipe the slate clean. The parties
may look to make that fresh start when,for example,they wish to end a particular relationship or
one party may be seeking to sever a connection with a prior relationship: Bank ofCredit and
Commerce InternationalSA (in Liquidation) vAli,[2001] 1 All ER 961 (HL)[All] at 970.
[299] A release is the abandonment,in whole or in part, ofa right or claim: Covia Canada
Partnership Corp vPWA Corp(1993), 105 DLR (4th)60 at 75,[1993] OJ No 1757(Ont Ct

(Gen Div)), affd (1993), 106 DLR (4^"^) 608(ONCA);Keats vArditti(2000), 233 NBR(2d)291
at para 104,[2000] NBJ No 498,(NBQB),affd 2001 NBCA 88, leave to appeal to SCC refused
28982(20 June 2002); and Re Donnell,[1930]4 DLR 1037 at 1037,[1930] OJ No 433 (Surr
Ct). The essence of a release is that one party discharges the other party from an action:
Abouchar v Ottawa-Carleton (conseil scolaire de languefrancaise section publique)(2002), 58
OR(3d)675 at 678,[2002] OJ No 1249(SC).

[300] The intent ofa release is to unchain a party from any liability or obligation to another
party arising out of particular circumstances, and to do so once and for all: Abundance
Marketing Inc v Integrity Marketing Inc,2002 CanLII 23605(ONSC)at para 22,117 ACWS
(3d)227,[2002] OJ No 3796. That is, a release extinguishes the underlying liability. As a
consequence, a release can be held up as a bar to a claim.

[301] The person requesting a release typically seeks to obtain a relinquishment of rights,
which can be used as a bar against a future claim. Even where a release is not effective to bar a
particular proceeding, it may still be relevant to bar the merits ofthe issues in that proceeding or
in relation to the remedies that otherwise may be available: Keewatin (Regional Health Board) v
Peterkin [1997] NWTR 93 at paras 7,27,29 CCEL(2d) 190(NWTSC),at 198. Under long
standing common law principles, a release serves this purpose because it can be raised as a bar to
an action on a debt or claim that has been discharged: Brown v Owen,[1939] OWN 522,4 DLR

732(SC); Carey v Freeman,[1938]4 DLR 678(Ont CA)at 681,[1938] OR 713; Heitman
FinancialServices Ltd v TowncliffProperties jL/rf(1981), 35 OR(2d) 189 at 192-193, 12
ACWSC(2d)294(HCJ).

[302] A valid and enforceable release affords a complete defence to an action because its effect
extinguishes the underlying cause of action. There is no need for the party relying on the release
to make out a case that the commencement ofthe action constitutes a breach of contract. There is

no necessity for pleading a counterclaim: Carey at 681.

[303] The effect of a release is to extinguish a cause of action in a manner similar to the expiry
of a limitation period: British Columbia Electric Railway Co v Turner(1914),49 SCR 470 at
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496. The Judicial Committee ofthe Privy Council accepted this proposition as being correct:
British Columbia Electric Railway Co v Gentile,[1914] AC 1034(PC)at 1042.

[304] When a release is signed, the releasee is typically seeking to achieve finality. In this
regard, authoritative courts have recognized that finality is an objective of both parties, and that
the parties to a release do not confine the scope ofthe document to known claims: All at 970-71.

[305] The finality associated with judgments of a court are recognized as an important feature
ofthe justice system in Canada, both for the parties involved in any specific litigation and for the
community at large: Tsaoussis(Litigation Guardian of) vBaetz(1998),41 OR(3d)257 at 275,
165 DLR (4th)268(CA)[Tsaoussis], leave to appeal to SCC refused, 26945(28 January 1999).
[306] In Tsaoussis, the Ontario Court of Appeal considered a motion to set aside ajudgment
approving an infant settlement. For the parties, the Court noted that finality is an economic and
psychological necessity: Tsaoussis at 275. The appellate Court in that case commented that
finality "places some limitation on the economic burden each legal dispute imposes on the
system and it gives decisions produced by the system an authority which they could not hope to
have if they were subject to constant reassessment and variation": Tsaoussis at 275. While the
context in that case was not commercial, the premise remains the same. Courts emphasize the
high value placed upon finality by our justice system.

[307] It is important that there be a point in time when parties can proceed on a basis that
matters have been decided, and rights and obligations finally determined. Parties need to be
secure in their knowledge that issues have been concluded on a final basis: Tsaoussis at 276. The
common law recognizes this contractual entitlement in the form of a release.
3. Application of the Law to the Facts

[308] It is standard industry practice to release outgoing directors when there is a change of
control. It would be highly unusual for a director not to seek protection in the form ofa release.

[309] As I understand the Trustee's argument, it seeks monetary damages from Ms. Rose on the
theory that Ms. Rose caused Perpetual Energy to require 198Co to agree to the Release. On the
balance of probabilities, I find that this allegation is without merit for the following reasons.

[310] First, there is no evidence that Ms.Rose caused Perpetual Energy to do anything. Indeed,
the evidence is to the contrary. Perpetual Energy is a public company. It has its own board of
directors. Further, there is no evidence that Ms. Rose controlled Perpetual Energy. Given that
context, I find that Ms. Rose did not control Perpetual Energy.

[311] Second,the Release confirmed that Ms. Rose acted as a director and officer ofPEOC at
the request of Perpetual Energy.

[312] Third, counsel for the Trustee conceded in court that "[t]his was Perpetual Energy doing
this transaction through a subsidiary."
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[313] Fourth, PEOC was a special purpose corporation that was a wholly owned subsidiary of
Perpetual Energy, That being the case, legal control flowed from the parent corporation, which
was Perpetual Energy, to the subsidiary, which was PEOC.

[314] Fifth, 198Co was a sophisticated arm's length party. It negotiated all aspects of the
Aggregate Transaction with the assistance of experienced legal counsel. There is no evidence
that 198Co was forced or "required" to agree to anything in respect of the Release.
[315] Sixth, the terms of the Release acknowledge that the parties have been provided with
sufficient opportunity to consider all factors related to the execution of that document. Also, the
parties specifically acknowledged a full awareness ofits consequences, and its voluntary
execution.

[316] The Trustee also alleges that Ms. Rose breached her duties to PEOC by acting contrary to
section 122(3) of the ABCA. Section 122(3)of the ABCA provides as follows.

(3)
Subject to section 146(7)[unanimous shareholder agreements], no
provision in a contract, the articles, the bylaws or a resolution relieves a
director or officer from the duty to act in accordance with this Act or the
regulations or relieves the director from any liability for a breach ofthat
duty.
[317] Section 122(3) of the ABCA embodies the principle that officers and directors may not
contract out of existing duties owed to the corporation. The object of that statutory provision is to
ensure that existing directors ofthe corporation comply with their duties to the corporation while
they are in office.

[318] I struggle with the argument advanced by the Trustee. Ifthe Trustee's position is that
section 122(3) of the ABCA precludes a corporation from entering into a mutual release with a
former director, that would be extraordinary for the following five reasons.

[319] First, the use of a mutual release by business people in transactions is common practice.
If I accepted the position advanced by the Trustee, it would displace decades of business
convention.

[320] Second, the implication inherent in the position ofthe Trustee is that directors can never
be released in transactions that involve an acquisition of control. Ifthat was the law, directors
would be exposed to liability for an indeterminant length oftime.
[321] Third, there are books written on the use ofreleases. My review of that literature does not
support the proposition advanced by the Trustee.

[322] Fourth, there is a need for finality: Tsaoussis at 275. But for releases, a director may
never achieve finality. As a matter of contract, the proposition advanced by the Trustee would be
ironic in that it was PEOC(now Sequoia Resources)that negotiated and signed the Release. The
implication of the Trustee's apparent position would be that Sequoia Resources could walk away
from the very bargain that it negotiated.
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[323] Fifth, the evidence is that Ms. Rose took her responsibilities as a director and officer of
PEOC seriously, considered the best interests ofPEOC,its stakeholders, and then exercised her

business judgment to the best of her ability. Importantly, her evidence was to the effect that the
ultimate decision to enter into the Aggregate Transaction was that of Perpetual Energy and its
board of directors.

[324] The evidence before me is that the Release was negotiated at arm's length between
Perpetual Energy and 198Co, and that the Release was signed on behalf ofPEOC by the new
directors, who were appointed by 198Co.
[325] As noted above, the parties to the Release acknowledged and declared that they were
provided with sufficient time and opportunity to consider all factors related to the execution of
the Release, and they acknowledged a full awareness of its consequences and its voluntary
execution. The parties also acknowledged having received independent legal advice regarding
the execution ofthe Release, or voluntarily chose not to receive such advice.

[326] These acknowledgments distinguish the circumstances ofthis Release from the one
referred to in Tongue v Vencap Equities Alberta Ltd(1994), 148 AR 321,17 Alta LR(3d) 103
(QB),affd 1996 ABCA 208. In Tongue at paras 139 and 141, the Court stated that the Release
did not allow the directors to contract out oftheir duties. The decision in that case tumed on

disclosure, and the Court stated that the Releases did not contemplate liability for certain
breaches because certain confidential information was not disclosed during the transaction:
Tongue at paras 135-136. In contrast to Tongue,there is no suggestion in this case that there was
not ftill disclosure. Further, the evidence is that both parties to the Release had experienced legal
counsel advising them.

[327] Given the above facts and analysis, I find that the Release provides a complete defence to
Ms. Rose in respect of all ofthe Trustee's claims against her. Significantly, the Trustee does not
seek to set aside the Release. Ifthe Release is not set aside, I find that there can be no damages
against Ms. Rose and she is shielded from financial exposure.
4. Conclusion

[328] The Trustee's claims against Ms. Rose are solely in relation to her having acted as a
director ofPEOC. I find this to be directly contrary to the express terms ofthe Release.
[329] The Trustee's segregation of the Asset Transaction from the Aggregate Transaction puts
it in the unusual position ofconceding that the Release was part ofthe negotiated transaction, but
somehow disconnected from the Asset Transaction. This inconsistency cannot be reconciled.

[330] Given the above facts and analysis, I find that the Release is a complete bar to the claims
against Ms. Rose.
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E. Director Claim - Did Ms. Rose breach her fiduciary duty and duty of care owed to
PEOC by approving the Asset Transaction?
1. Incremental Facts and Context

[331] For convenience, I include key facts here notwithstanding that they may have been
included above.

[332] The value ofthe Goodyear Assets received by PEOC on the Asset Transaction was
alleged in the Trustee SOC to be no more than $5,670,200. This amount does not include any
value attributed to the Gas Marketing Contract, which the evidence indicates was $12.9 million.
Further, this amount does not include additional information from the models that the Trustee

compiled.

[333] The evidence provided by the Trustee estimated the liabilities assumed by PEOC in the
Asset Transaction to be as follows:(i) ARO abandonment costs of$98,855,218;(ii) ARO
reclamation costs of$93,272,056; and (iii) ARO facility costs of$26,831,000. These ARO
liabilities aggregate to a total of$218,958,274.
[334] The evidence provided by the Trustee alleged municipal property taxes in the amount of
$10,047,744. Based on my review ofthe evidence, I note that those municipal property taxes
were from a 2015 listing. Since the Asset Transaction was effected in 2016,1 focused on the
municipal property taxes associated with that calendar year. Based on my review ofthe evidence,
I find the relevant outstanding municipal property tax to be in the amount of$1,560,890.
[335] During my review ofthe evidence, I did not see any record of the municipalities issuing
notices of default in respect of the property taxes that are associated with the Goodyear Assets.

[336] The Trustee asserted that Asset Transaction resulted in a net deficit of$217,580,800. In
my review of that calculation, in conjunction with a detailed review ofthe evidence, I identified
an amount of"value" that was deducted twice ($5,765,000).^ There also were some minor
rounding adjustments($18, being a net amount).
[337] The Trustee SOC alleges that Ms. Rose determined that the Goodyear Assets were high
liability assets. It further asserts that Ms. Rose failed as a director ofPEOC to consider the
implications of ARO as a liability ofPEOC.
[338] Ms. Rose filed the application before me,amended twice, for summary dismissal and
striking pleadings. She asked that this action against her be summarily dismissed pursuant to
Rule 7.3, or in the alternative to be struck pursuant to Rule 3.68.

^ See Exhibit N to the Darby Affidavit. The alleged net deficit of$223,241,000 already reflects a reduction of
$5,765,000. When the $223,241,000 is reduced again by the amount of$5,670,200, the net result of$217,570,800 is
recorded. That matches the amount claimed, but the double deduction of value was required to come to that "net
amount".
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2. The Law

[339] Redwater has a significant impact on the Director Claim. I have already commented on
Redwater extensively above. To the extent it is relevant, I incorporate by reference my above
comments on Redwater.

[340] In addition, Daishowa touches on the alleged liability issue from a different perspective.
The comments of the Supreme Court of Canada in Daishowa on the alleged liability issue are
instructive, including at paras 3, 29, 37 and 40:

[3]
The issue in this case is whether[Daishowa-Marubeni International Ltd.
("DMl")] was required to include in its "proceeds of disposition" for each sale an
estimate ofthe cost of the reforestation obligations that the purchasers assumed.
In my view, DMI was not required to do so. The obligation to reforest areas
harvested in accordance with a forest tenure in Alberta is a future expense that is
embedded in the tenure. As such, the obligation serves to depress the value ofthe
forest tenure. It is not a separate existing debt of the vendor that is assumed by the
purchaser as part ofthe sale price ofthe forest tenure.

[29] I agree with Mainville J.A., DMI and the industry interveners that the
assumed reforestation obligations are not appropriately characterized as the
assumption of an existing debt ofthe vendor that forms part ofthe sale price of
the property. The obligations — much like needed repairs to property — are a
future cost embedded in the forest tenure that serves to depress the tenure's value
at the time of sale.

[37] In sum,the reforestation obligations imposed by Alberta law on DMI's
forest tenures are embedded in those tenures and, as such, are future expenses tied
to ownership ofthe property. They are not a liability that can be separated from
the forest tenure, the assumption of which would form part ofthe sale price of the
tenure.

[40] However, DMI's argument that the reforestation obligations should not be
included in its proceeds of disposition because they are a "contingent liability" is
misplaced and appears to have caused some confusion in the courts below. The
argument is problematic because, in focusing on whether the reforestation
obligations are contingent or absolute, it implicitly accepts that the cost of
reforestation is a liability of the vendor that is not embedded in the forest tenure
and would constitute proceeds of disposition but for the contingent nature ofthe
liability; see Frankovic, at p. 4. This implicit assumption is incorrect. As I have
explained above, the cost ofreforestation is not a distinct existing liability of the
vendor. The assumption ofthe cost ofreforestation would thus be excluded from
proceeds of disposition independent of whether the cost is absolute or contingent.
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3. Analysis

[341] I have already indicated that the Director Claim embodies no reasonable cause of action

when the Trustee SOC is read as a whole in the context of what fiduciary duty and duty of care
mean: see paragraph 285 ofthis decision, above. That is fatal to the Director Claim. I make this
comment because Redwater held that ARO is not a liability, which nullifies the Trustee's
arguments concerning fiduciary duty and duty of care.

[342] While Redwater and the consequential lack of a cause of action are sufficient to strike the
Director Claim, Ms. Rose also sought summary dismissal ofthis matter. For completeness, 1 will
address the question ofsummary dismissal of the Director Claim.
a. Summary Dismissal

[343] I am required to assess whether it is possible to resolve the Director Claim on a summary
basis, based on the record before me. I find that there is sufficient evidence for me to do so.

[344] For purposes of this analysis, 1 will use the Trustee's alleged value of consideration
received, being the amount of$5,670,200. Concerning the liabilities associated with the ARO
and municipal property taxes, the alleged liabilities will be examined through the lens ofthe law
as it currently stands.
[345] In considering summary dismissal, I must assess whether Ms. Rose has demonstrated on
a balance of probabilities that, on the facts as proven,there is no merit to the Director Claim.
[346] The Alberta Court of Appeal has cautioned that a summary dismissal should not be
considered if there a dispute on material facts: Weir-Jones at paras 21 and 35-36. A material fact
in this case is whether the AER was a creditor. I considered that issue above. That is a question
oflaw, and Redwater is relevant. To the extent the parties dispute the application ofRedwater, I
find that the Trustee's position is without merit. That being the case, Redwater should be
considered in Ms. Rose's summary dismissal application.

[347] The Trustee alleges that Ms. Rose had determined that the Goodyear Assets were high
liability assets. The Trustee also alleges that Ms. Rose was aware that PEOC was unable to meet
the obligations associated with Goodyear Assets.
[348] In contrast, Ms. Rose argues that the above allegation has no relevance to her duties to
PEOC,and that she acted in accordance with her statutory duties under the ABCA.
[349] Notwithstanding Ms. Rose's arguments, I will address the liability issue because that is
the foundation ofthe Trustee's argument. To do this, it is necessary to consider the Asset
Transaction in the context of the liability issue.
[350] The Perpetual Energy Defendants assert that the ARO is not a liability. They take this
position on the authority ofRedwater.
[351] In contrast, the Trustee asserts that the Supreme Court of Canada in Redwater did not
address the broader question of whether the AER was a creditor for any purpose. The Trustee
also argued that Redwater would have no effect on its standing to advance various claims, and
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that the concept of a "provable claim" was not relevant to the oppression analysis that the Court
needed to address.

[352] PWC asserted in the Trustee's June 2019 Submission that the "provable claim" issue was
a red herring. It advanced this argument apparently because it is ofthe view that Redwater
impacts a definition in the BIA that is not relevant to the analysis that the Court must undertake
on other fronts. I disagree.
[353] The Trustee also submits that the Defendants' assertions that Redwater holds that the
ARO is not a liability are without merit based on the facts in Redwater and Daishowa. To
support its position, the Trustee refers to the following:

a. All licenses held by Redwater were received by it, subject to the end-of-life obligations
that would one day arise: Redwater at para 157.
b. The issue in Daishowa was whether the reforestation obligations assumed by the
purchaser depressed the value ofthe tenures sold or were separate liabilities to be
included in the seller's proceeds of disposition for tax purposes: Daishowa at paras 6,7
and 25, 26. The Trustee argues that, as in Redwater,there is no dispute in Daishowa that
the reforestation obligations were a form of liability: see Trustee's June 2019 Submission
at para 12.

c. The ARO associated with the assets transferred to PEOC had a present effect on the fair
market value ofthose assets, the same as if the associated costs had been paid upffont:
Redwater at para 157.

[354] To properly consider the nature of Trustee's assertions, I need to review the definition of
"liability". The nature ofthe "liability" issue is important to the Director Claim because it will
assist in determining whether there is any merit to that claim, as framed by the Trustee.

[355] Based on my review of the evidence in the context ofthe law as it currently reads, the
record allows me to make a finding on this liability issue. Indeed, the Trustee, by its own
admission, asserted that "...facts are not complex or disputed".'' The Trustee also states that
"...there is no reason why complex legal issues require a trial and cannot be determined on an
application"(emphasis in the original).^
[356] Based on the evidence before me,I find that the ARO does not represent a liability for the
following four reasons.

[357] First, the Trustee asserts that the ARO is a liability because Redwater referred to that
regulatory responsibility as an end-of-life obligation that would one day arise: Redwater at para
157. Contrary to the Trustee's position, I find that judicial comment supports the position that
ARO is not a liability. In particular, that judicial comment in Redwater recognizes that an
See paragraph 28 ofthe Trustee's Brief. See also the Trustee's statement in paragraph II of it Brief were it asserts
that "[t]he relevant facts are simple." The Trustee also states that "[t]he complexity ofa transaction or the amount
involved does not, on its own, preclude the Trustee from proceeding by way of a summary application": see
paragraph 27 ofthe Trustee's Brief Given that statement, I am ofthe view that the argument goes both ways to
permit applications to be brought against the Trustee as well.
^ See paragraph 29 ofthe Trustee's Brief.
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obligation will arise at a future date, thereby implicitly acknowledging that the ARO is not a
current debt or liability.
[358] Concerning this point, the issue of whether a current liability exists is binary. There is no
middle ground. A liability either exists or it does not. Further, a liability is quite different from a
future obligation, particularly one that can be quantified only by reference to broad assumptions.
While financial statements may record an accounting provision for various obligations, such
accounting provisions do not, in and ofthemselves, create a liability that is recognized in Canada
under the laws of general application.
[359] Second,the Trustee relies on Daishowa to assert that there is no dispute that the
reforestation obligations were a form of liability: Daishowa at paras 25, 26. As I understand the
Trustee's position, it asserts that a "form of liability" is therefore a liability.

[360] I find that assumption to be in error because a "form of liability" is, at best, a contingent
liability. A contingent liability is not a liability in law. This very point has been made by the
Supreme Court of Canada: Daishowa at para 40(which is stated above at paragraph 340 ofthis
decision).

[361] Third, the Courts have stated that a person with a contingent interest in an uncertain claim
for unliquidated damages is not a creditor: Hordo at para 15. Absent a creditor, there cannot be a
liability. One goes with the other because they are linked inextricably.
[362] Fourth, during the hearing of this matter, the Trustee made an unqualified admission to
the effect that ARO associated with the Goodyear Assets was not a PEOC liability. While the
Trustee's June 2019 Submission suggests that the Trustee is retreating from that admission, that
concession during argument highlights the weak ground on which the Trustee stands.

[363] Based on the evidence before me,the current state ofthe law and my analysis above, I
find that the AER,on the balance of probabilities, was not a creditor ofPEOC at the time ofthe
Asset Transfer and that PEOC was not subject to a current or enforceable liability in respect of
the ARO that was allegedly associated with the Goodyear Assets. As a result, I also find that Ms.
Rose has demonstrated, on the balance of probabilities, that, on the facts proven, there is no merit
to the Director Claim. Restated, if the AER is not a creditor, the foundation of the Trustee's

argument concerning the Director Claim is nullified.

[364] I am able to make these findings based on the nature and quality ofthe evidence before
me. The record was sufficient to consider this "liability" issue on a summary application, and

there was no "credibility" issue that had to be tested (in contrast to my finding above in respect
ofthe BIA Claim).

[365] Having found that there is no merit to the Director Claim, I find that Ms. Rose discharged
her burden. That said, I need to assess whether the Trustee has established that there is a genuine
issue requiring a trial in respect of the Director Claim: Weir-Jones at para 30,47. This latter
assessment will be based on the nature of the issues and their merits.

[366] Undoubtedly,the Trustee is ofthe view that there is a genuine issue requiring a trial. As 1
noted above, the Trustee asserts that the Supreme Court of Canada in Redwater did not address
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the broader question of whether the AER was a creditor for any purpose. The Trustee also
asserted that Redwater has not determined the liability issue. In particular, the Trustee takes the
position that the argument that the ARO is not a liability is without merit.
[367] Before Supreme Court of Canada decision in Redwater, I may have considered the
argument advanced by the Trustee. However, on the authority ofRedwater, I find that the AER
is not a creditor in respect of the ARO associated with the Goodyear Assets. Consistent with that
finding, I also conclude that the ARO associated with the Goodyear Assets was not a liability of
PEOC (Sequoia Resources) at the time that the Asset Transfer was effected.
b. Financial Review -Redwater Impact

[368] My conclusion is supported by the financial component of the "Value and Consideration"
in respect ofthe Asset Transaction. That financial result is as follows(see the '^^osi-Redwater""
column):

Alleged Value of Consideration Received

Trustee SOC

Vosi-Redwater

$5.670.200

$5.670.200

Trustee Estimate of Liabilities Assumed:
•

ARO abandonment costs

98,855,218

NIL

•

ARO reclamation costs

93,272,056

NIL

•

ARO Facilities

26.831.000

NIL

218,958,274

NIL

10.047.744

1.560.809

Sub-Total

229,006,018

1,560,809

Reconciling Adjustment^

(5.765.018)

NIL

Alleged Aggregate Liabilities

223.241.000

1.560.809

($217.570.800)

$4.109.391

Alleged Aggregate ARO
Alleged Aggregate Property Taxes

Net Asset(Deficit)

[369] In effect, the decision in Redwater extinguishes the Trustee's assertion that the Asset
Transaction resulted in a significant net deficit. This
determination further
demonstrates that there is no merit to the Director Claim insofar as it was premised on the ARO

being a liability. Accordingly, I summarily dismiss the Director Claim under Rule 7.3(1)(b).

This adjustment is included in order to reconcile with the figure that the Trustee used. See footnote 3, above.
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[370] Given the above facts and analysis, I find that the Trustee has not established that there is
a genuine issue requiring a trial in respect ofthe Director Claim because the Trustee's foundation
for the Director Claim was premised on the ARO being a liability. That position has been
nullified by Redwater.
[371] Given this determination, the guidelines in Weir-Jones require that I take one last step.
That is, I must determine whether I am sufficiently confident in the state ofthe record to exercise
my discretion to summarily dismiss the Director Claim: Weir-Jones at para 47(d); see also
GeophysicalService at para 40. Based on my review, I am satisfied that the state of the records
permits me to exercise discretion to summarily dismiss the Director Claim.
4. Conclusion

[372] Given the above facts and analysis, I summarily dismiss the Director Claim under Rule
7.3(l)(b).
VILSummary of Conclusions
[373] For convenience, I summarize my above conclusions as follows.
A. BIA Claim - Was the Asset Transaction an arm's length transfer for purposes of
section 96(1)of the BIA1

[374] Given the above facts and analysis, I will not summarily dismiss the BIA Claim.
[375] Given the above facts and analysis, I will not strike the BIA Claim.
B. Oppression Claim -Is the Trustee a "complainant" that is entitled to bring an
oppression claim under section 242 of the ABCA*i

[376] Given the above facts and analysis, I strike the Oppression Claim under Rule 3.68
because the Trustee SOC discloses no reasonable claim. I do so on the basis that the Trustee is

not a "proper person" that would accord it standing as a "complainant", and, alternatively,
because the Trustee has no cause of action in respect ofthe Oppression Claim.
C. Public Policy Claim -Should the Claim by the Trustee for Relief on the Grounds of
Public Policy, Statutory Illegality, and Equitable Rescission be struck?
[377] Given the above facts and analysis, I strike the Public Policy Claim under Rule 3.68 on
the basis that the Trustee SOC discloses no reasonable claim, and, in particular, it discloses no
cause of action.

D. Is the Release a complete bar to claims against Ms. Rose?

[378] Given the above facts and analysis, I find that the Release is a complete bar to the claims
against Ms. Rose.
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E. Director Claim - Did Ms. Rose breach her fiduciary duty and duty of care owed to
PEOC by approving the Asset Transaction?

[379] Given the above facts and analysis, I strike the Director Claim under Rule 3.68 on the
basis that the Trustee SOC discloses no reasonable claim, and, in particular, it discloses no cause
of action.

[380] Given the above facts and analysis, I summarily dismiss the Director Claim under Rule
7.3.

VIII.

Costs

[381] If the parties cannot otherwise agree, they may speak to costs at their convenience.

Heard on the 08"^ and 09"' day of November,2018 and the n"'day of December, 2018.
The parties provided further written submissions on June 4, 2019, June 11, 2019 and June 14,
2019.

Oral Reasons for Judgment given on 15th day of August, 2019.

Written Reasons for Judgment dated at Calgary, Alberta this 13'^ day of January, 2020.

D.B. Nixon

J.C.Q.B.A

Appearances:
Mr. Rinus de Waal and Mr. Luke Rasmussen
for the Plaintiff

Mr. Daniel McDonald Q.C. and Mr. Paul Chiswell
for Perpetual Energy Inc.
Mr. Steven Leitl and Mr. Aditya Badami
for Susan Riddell Rose
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IT IS HEREBY ORDERED AND DECLARED THAT:
1.

The Defendants’ applications to strike and/or dismiss the Plaintiff’s claim pursuant to

S.

96(1)

of the Bankruptcy and Insolvency Act are dismissed, subject to paragraph 5.
2.

The Plaintiff’s claims pursuant to s. 242 of the Alberta Business Corporations Act are struck as
against all Defendants pursuant to Rule 3.68.

3.

The Plaintiff’s claims on the grounds of public policy, statutory illegality and equitable
rescission are struck as against all Defendants pursuant to Rule 3.68.

4.

The Plaintiff’s claims against the Defendant Susan Riddell Rose (Rose) for breach of fiduciary
duty and breach of duty of care are dismissed pursuant to Rule 7.3 and struck pursuant to
Rule 3.68.

5.

The application of Rose to dismiss all of the Plaintiff’s daims against her on the basis of the
Resignation & Mutual Release effective Octob

6.

,

016 is granted pursuant to Rule 7.3.

Costs shall be determined by the Court fo oW g the parties’ submissions thereon.

Ju ice of the Court of Queen’s Bench of Alberta

CAN_DMS: 131592396\7
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_______________________________________________________
Memorandum of Judgment
_______________________________________________________
The Court:
[1]
These appeals involve a challenge by the Trustee in Bankruptcy, PricewaterhouseCoopers
Inc., to one step in a pre-bankruptcy, multi-step corporate reorganization and sale of assets, called
the Aggregate Transaction. The Trustee in Bankruptcy challenges a component of the Aggregate
Transaction, called the Asset Transaction, on the basis that it was at an undervalue under s. 96 of
the Bankruptcy and Insolvency Act, RSC 1985, c. B-3. The transaction is also challenged under
the statutory corporate oppression provisions, as well as on public policy grounds. There is a
related claim against the respondent Susan Riddell Rose for breach of her duties as a director.
[2]
The Trustee in Bankruptcy appeals the striking or summary dismissal of large parts of the
claim: PricewaterhouseCoopers Inc. v Perpetual Energy Inc, 2020 ABQB 6. The respondents
cross-appeal with respect to portions of the claim that were not struck out or dismissed. There is
also an appeal of the subsequent ruling on costs: PricewaterhouseCoopers Inc. v Perpetual
Energy Inc, 2020 ABQB 513.
Facts
[3]
The challenged transaction was a part of the disposition of some of the oil and gas assets
owned by the Perpetual Energy group of companies. The parent of the group is a public company,
Perpetual Energy Inc. (the “Perpetual Energy Parent”). The respondent Ms. Rose was the president
and Chief Executive Officer of Perpetual Energy Parent.
[4]

The assets of the group were actually held in the Perpetual Operating Trust. In general

terms, there were three categories of asset in the Trust:
(i)

The “KeepCo Assets” that were not a part of the challenged transaction, and were
to be retained by the Perpetual Energy group,

(ii)

A subset of the KeepCo Assets called the “Retained Interests”, and

(iii)

The Goodyear Assets, which were the subject of the challenged transaction, and
which form the basis of this litigation.

The Perpetual Operating Trust held the beneficial interest in the assets, the sole beneficiary of the
Trust being Perpetual Energy Parent. The legal title to the assets, and the regulatory licences to
them, were held by Perpetual Energy Operating Corp. Prior to the Aggregate Transaction,
Perpetual Energy Operating Corp. had no other business interests, and it only existed to be the
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trustee of the Perpetual Operating Trust. Ms. Rose was the sole director of Perpetual Energy
Operating Corp. until the closing of the transactions. Perpetual Energy Operating Corp. changed
its name to Sequoia Resources Corp. during the Aggregate Transaction, so it can conveniently be
referred to as Perpetual/Sequoia. Perpetual/Sequoia subsequently assigned itself into bankruptcy,
and therefore plays the central role in this litigation.
[5]
The assets in the Perpetual Operating Trust included the “Goodyear Assets”, which were
shallow natural gas assets, described as “mature legacy assets”. They had been operating with a
negative cash flow for some time, were subject to high fixed operating costs, and were associated
with significant future Abandonment and Reclamation Obligations, being the costs relating to the
anticipated expenses of reclaiming oil and gas properties at the end of their productive life: see
infra, paras. 85-89. The Goodyear Assets were perceived as having negative net value.
[6]
Perpetual Energy Parent negotiated with Kailas Capital Corp. to sell the Goodyear Assets
for $1. Perpetual Energy Parent announced that the transfer of these assets would improve the
Perpetual group’s Licensee Liability Rating with the Alberta Energy Regulator: see infra, para. 9.
There would be a 71% reduction in forecast corporate liabilities, and a significant reduction in its
Abandonment and Reclamation Obligations. Perpetual Energy Parent would be relieved of the
ongoing negative cash flow associated with the Goodyear Assets. Perpetual Energy Parent
expressed to public markets its opinion that the transaction would be in its best interests, because
of these advantages.
[7]
The sale of the Goodyear Assets was accomplished in October 2016 by a multi- step
transaction, described collectively as the Aggregate Transaction:
a)

The Perpetual Operating Trust transferred the beneficial interest in the Goodyear
Assets to its trustee Perpetual/Sequoia for $10 (plus some expense adjustments),
through the “Asset Transaction”. The legal and the beneficial interests in the
Goodyear Assets, together with the related regulatory licences, were therefore
combined in Perpetual/Sequoia. The Perpetual Operating Trust continued to hold
the beneficial interest in the KeepCo Assets that were to be retained by the
Perpetual Energy group.

b)

Perpetual Operating Corporation was created to be the “New Trustee” for the
Perpetual Operating Trust. Perpetual/Sequoia then transferred to the New Trustee
the legal title to the KeepCo Assets held in the Trust, other than the Retained
Interests, separating them from the Goodyear Assets.

c)

In the “Share Transaction”, Perpetual Energy Parent sold all of the shares of
Perpetual/Sequoia for $1 to a numbered company (“198Co”), incorporated for that
purpose by Kailas Capital Corp. It was at this point that Perpetual Energy Operating
Corp. changed its name to Sequoia Resources Corp.
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d)

Ms. Rose resigned as the sole director of Perpetual/Sequoia. The parties signed a
Resignation & Mutual Release.

e)

New Trustee then demanded the transfer to it of the Retained Interests, which had
been beneficially owned by Perpetual/Sequoia for mere minutes. The legal title and
licences to all of the KeepCo Assets thereafter rested in New Trustee.

The various steps in the Aggregate Transaction were closed in sequence, separated only by
minutes: reasons at para. 92.
[8]
The result of the Aggregate Transaction was that Kailas Capital Corp., through its
subsidiary 198Co, became the new ultimate parent corporation of Perpetual/Sequoia, which owned
the legal and beneficial interests in the Goodyear Assets. Perpetual Energy Parent continued to be
the beneficiary of the Perpetual Operating Trust. The Trust held the beneficial interest in the
KeepCo Assets that were not included in the transaction, with the legal title and regulatory licences
to those assets being held by the New Trustee.
[9]
The Retained Interests, a 1% interest in certain producing wells, were treated separately.
The Trustee in Bankruptcy alleges that they were dealt with in this way as a method of artificia lly
increasing the Licensee Liability Rating of Perpetual/Sequoia until the transaction closed. The
Licensee Liability Rating is the regulatory mechanism used by the Alberta Energy Regulator to
control the transfer of oil and gas assets. The concept is described in the Redwater decision at
paras. 18-20, 28-29 (reported as Orphan Well Association v Grant Thornton Ltd, 2019 SCC 5,
[2019] 1 SCR 150). Leaving the Retained Interests in Perpetual/Sequoia allegedly enabled the
transaction to proceed without regulatory scrutiny. The Perpetual Energy defendants plead that the
Retained Interests were dealt with separately to accelerate recovery of legacy Alberta Crown
royalty credits. Alternatively, they argue that they were entitled to structure their affairs in order
to ensure regulatory compliance.
[10] A part of the Aggregate Transaction was a Gas Marketing Agreement, backed by a put/call
agreement with a third party, that protected Perpetual/Sequoia against natural gas price fluctuatio ns
for 23 months.
[11] The asserted advantages of the transaction to Perpetual Energy Parent were outlined, supra,
para. 6. The Trustee in Bankruptcy alleges that as a result of the Asset Transaction
Perpetual/Sequoia obtained only $5.67 million in assets, but assumed over $223 million in
obligations: reasons at para. 182. The Asset Agreement acknowledged that Perpetual/Sequo ia
would assume the Abandonment and Reclamation Obligations:
2.06(b) under Applicable Law, the Abandonment and Reclamation Obligations and
the Environmental Liabilities associated with the [Goodyear] Assets are
inextricably linked with such Assets so that Purchaser will be liable for

76

Page: 4

Abandonment and Reclamation Obligations and Environmental Liabilities
associated with the Assets in the absence of the specific assumption of such
obligations by Purchaser in this Agreement or otherwise;
The Trustee in Bankruptcy further alleges that the transaction resulted in a drop of
Perpetual/Sequoia’s Licensee Liability Rating with the Alberta Energy Regulator.
Perpetual/Sequoia became responsible for $87 million of Abandonment and Reclamatio n
Obligations. Approximately 71% of the corporate liabilities related to the Goodyear Assets were
transferred to Perpetual/Sequoia.
[12] After the closing of the transaction, Perpetual/Sequoia operated the Goodyear Assets. It
reported some initial success, but on March 23, 2018, approximately 18 months after the Aggregate
Transaction,
Perpetual/Sequoia
assigned
itself
into
bankruptcy.
The
appellant
PricewaterhouseCoopers was appointed the Trustee in Bankruptcy.
[13] The appellant Trustee in Bankruptcy asserts that, from the perspective of the bankrupt
Perpetual/Sequoia, the Asset Transaction was at an undervalue by over $217 million. It
commenced this action seeking remedies against Perpetual Energy Parent, Ms. Rose, and other
branches of the Perpetual Energy group, pleading the following claims:
a)
The Asset Transaction relating to the Goodyear Assets was not at arm’slength, it was within five years the bankruptcy, and it was at an undervalue, making
it void under s. 96(1)(b) of the Bankruptcy and Insolvency Act;
b)
The business of the corporation had been operated in an oppressive manner,
contrary to the provisions of the Alberta Business Corporations Act, RSA 2000,
c. B-9;
c)
The Aggregate Transaction was contrary to public policy, was illegal, or
otherwise was in violation of equitable principles;
d)
The respondent Ms. Rose had breached her duties as the sole director of
Perpetual/Sequoia; she denied the allegations but responded, in defence, that the
Resignation & Mutual Release insulated her from liability.
The Trustee in Bankruptcy applied for summary judgment, and the defendants responded with
applications to summarily dismiss or strike the claims. It was agreed that the applications to
summarily dismiss and to strike would be addressed first.
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The Summary Disposition Reasons of the Case Management Judge
[14] The case management judge originally issued oral reasons for his decision, but later
substituted extensive written decisions. The written reasons commenced by identifying the
participants in the Aggregate Transaction, and by outlining the nature of that transaction. The
reasons summarized the principles applicable to an application to strike out a pleading, and those
applicable to an application for summary dismissal. A number of the claims were struck out as not
disclosing a cause of action, or were summarily dismissed, or (in the alternative) were both struck
and dismissed.
The Section 96 Claim
[15] The Trustee in Bankruptcy argued that the Asset Transaction was at an undervalue, in
breach of s. 96(1)(b) of the Bankruptcy and Insolvency Act:
2. In this Act, . . .
transfer at undervalue means a disposition of property or provision of
services for which no consideration is received by the debtor or for which
the consideration received by the debtor is conspicuously less than the fair
market value of the consideration given by the debtor;
96(1) On application by the trustee, a court may declare that a transfer at undervalue
is void as against . . . the trustee, . . . - or order that a party to the transfer or any
other person who is privy to the transfer, or all of those persons, pay to the estate
the difference between the value of the consideration received by the debtor and the
value of the consideration given by the debtor - if . . .
(b) the party was not dealing at arm’s length with the debtor and
...
(ii)
the transfer occurred during the period that begins on the day
that is five years before the date of the initial bankruptcy event and
ends on the day before the day on which the period referred to in
subparagraph (i) begins and
(A)
the debtor was insolvent at the time of the transfer or
was rendered insolvent by it . . .
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(3) In this section, a person who is privy means a person who is not dealing at arm’s
length with a party to a transfer and, by reason of the transfer, directly or indirectly,
receives a benefit or causes a benefit to be received by another person.
The respondents brought an application to summarily dismiss this claim, on the basis that the
Perpetual Energy group (on the one hand) and the Kailas Capital group (on the other hand) were
always dealing at arm’s length. The application to dismiss proceeded solely on that issue; the other
preconditions in the section were not addressed: reasons at paras. 60, 87-90, 102, 107.
[16] Underlying this application were two issues. First of all, in applying s. 96, should the court
look at the entire Aggregate Transaction, or should it just look at the challenged step, being the
Asset Transaction? Secondly, as a matter of fact, was the relevant transaction negotiated at arm’s
length?
[17] The case management judge noted that whether parties are dealing at arm’s length is a
question of fact. Guidance could be found in the income tax cases. While there was a presumptio n
in s. 4(5) of the Bankruptcy and Insolvency Act that related parties did not deal at arm’s length,
that presumption could be rebutted by “evidence to the contrary”.
[18] The Perpetual group argued that they could rebut the presumption that they were not
dealing at arm’s length, because the Trustee in Bankruptcy conceded that the Kailas Capital group
exercised “influence” with respect to the Asset Purchase Agreement, and had an “interest” in
knowing what assets were in Perpetual/Sequoia: reasons at paras. 59, 93. The case manageme nt
judge concluded that this claim could not be summarily dismissed, because he was “not
comfortable that the quality of the evidence allows me to conclusively adjudicate the action
summarily”, and that the issue would turn on the credibility of witnesses: reasons at paras. 97-98.
It was not possible to determine if the “degree of influence” shown demonstrated sufficient control
to rebut the presumption the Perpetual Energy group was not dealing at arm’s length: reasons at
paras. 98-101.
[19] Since this claim, as pleaded, disclosed a recognized cause of action, it could not be struck
under R. 3.68: reasons at paras. 105-106.
The Alternative Section 96 Claim
[20] The Trustee in Bankruptcy pleaded a related claim, which the parties described as the
“alternative BIA claim”. That claim was based on the provision that a “person privy to the
transaction” could be liable in damages for an undervalue transaction, if, as set out in s. 96(3), the
privy was not dealing at arm’s-length, and “receives a benefit or causes a benefit to be received by
another person”. Paragraph 22.2.5 of the statement of claim reads:
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22.2.5 PEI [Perpetual Energy Parent], POC [New Trustee] and Rose benefited from
and were privy to the Asset Transaction within the meaning of s. 96 of the BIA.
There are no pleaded particulars of the benefit alleged to have been received by each of the
defendants, or the role that any of them might have played in conferring a benefit on another. The
case management judge did not dispose of this issue in the summary disposition reasons. As
discussed, infra paras. 112-15, this claim should be regarded as still being outstanding and
unresolved.
Corporate Oppression
[21] The Trustee in Bankruptcy pleaded that the affairs of Perpetual/Sequoia had been
conducted in a way that was oppressive or unfairly prejudicial to the interests of the creditors of
Perpetual/Sequoia, contrary to s. 242 of the Business Corporations Act: reasons at paras. 117-18.
The particular oppressive act pleaded was the entry into the Aggregate Transaction, although it
was conceded in argument that it was the Asset Transaction which was alleged to have disregarded
the interests of the creditors of Perpetual/Sequoia: reasons at paras. 119, 180.
[22] The Business Corporations Act allows a “complainant” to seek an oppression remedy. The
first issue was whether the Trustee in Bankruptcy qualified as a complainant. Section 239(b)
recognizes that a creditor could be a complainant if, in the court’s discretion, the creditor was
found to be a “proper person” to make an oppression application. The case management judge
considered the status of the Trustee in Bankruptcy as a complainant, concurrently with the merits
of the oppression claim as pleaded: reasons at para. 241. Considered together, he concluded this
claim should be struck out under R. 3.68 as not disclosing a reasonable claim: reasons at paras.
232, 241.
[23] While the reasoning overlaps, the threshold issue of the Trustee in Bankruptcy’s standing
as a “complainant” was resolved against the Trustee. Relying in particular on Royal Trust Corp
of Canada v Hordo (1993), 10 BLR (2d) 86 (Ont Ct J (Gen Div)), the case management judge
concluded that the Trustee in Bankruptcy was not a “proper person” to be a complainant, for a
number of reasons:
(a)
The statement of claim did not contain the particulars necessary to tell if the
Trustee in Bankruptcy could meet the Hordo factors: reasons at paras. 202-203,
237:
(i) Debt actions should not be turned into oppression actions: reasons at
para. 190.
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(ii)
To be a complainant, a creditor should be in a situation analogous to
that of a minority shareholder. The creditor should have an interest in how
the company is being managed, without having any control: reasons at
para. 191.
(iii)
The creditor should not be “too remote to the affairs of the
corporation”, in the sense that the debt owed to the creditor should be related
to the oppression: reasons at para. 192.
(b)
The claim was focused too narrowly, because it only focused on two classes
of creditors, not all creditors: reasons at para. 238.
(c)
The effect of the Redwater decision was to “nullify the Oppression Claim”,
making recognition of a complainant pointless: reasons at para. 239.
(d)
The Trustee in Bankruptcy’s prospect of success was “extremely low”:
reasons at para. 240.
The case management judge struck out the application for complainant status, but he also would
not have exercised his discretion to grant the Trustee in Bankruptcy that status: reasons at
paras. 237-39.
[24] The case management judge also concluded that the oppression claim was not sustainab le
on its merits, and should be struck for that reason as well:
(a)

The oppressive conduct was said to disregard the interests of “creditors”, but as
stated in the Redwater decision there was no “creditor” associated with the
Abandonment and Reclamation Obligations, which dominated the obligations of
Perpetual/Sequoia: reasons at paras. 138, 143, 170, 225.

(b)

Abandonment and Reclamation Obligations were “inchoate”, and because of their
contingent nature they were too remote or speculative to be included in the
insolvency process: reasons at paras. 147-50, 218, 223-224, 228. They were
actually a component of the value of the asset, not a “liability”: reasons at paras.
166, 171-72. The case management judge concluded “on the authority of Redwater,
I find that the [Abandonment and Reclamation Obligation] is not a liability” and
“Redwater has nullified the Oppression Claim”: reasons at paras. 224-226. The
oppression claim could not succeed to the extent that it was based on the
Abandonment and Reclamation Obligations, because “the [Abandonment and
Reclamation Obligation] is more properly characterized as an allegation that is
based on assumptions and speculations, rather than fact”: reasons at para. 232.
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(c)

The oppression remedy should not be turned into a means by which commercia l
agreements, legislative regimes or regulatory frameworks are effectively rewritten
by a court to accord with what is perceived as being “just and equitable”: reasons
at para. 188.

(d)

While the Trustee in Bankruptcy framed the claim as being on behalf of all
creditors, there was only specific reference to (a) unpaid municipal taxes and (b)
the Abandonment and Reclamation Obligations: reasons at para. 206. Bankruptcy
must be “a collective pursuit, and not a selective pursuit”: reasons at paras. 207,
210-211.

Even though Perpetual/Sequoia had some obligations other than the Abandonment and
Reclamation Obligations, for a combination of these reasons the oppression claim was struck out.
[25] Since the case management judge concluded the oppression claim should be struck out, it
was not necessary to consider whether it should also be summarily dismissed: reasons at para. 233.
Although the case management judge had initially concluded in his oral reasons that there were
material facts in dispute that precluded summary dismissal, on reflection he concluded that the
“Redwater decision nullifies the Oppression Claim” making summary dismissal possible: reasons
at paras. 234-35.
The Public Policy Claim
[26] One paragraph of the statement of claim alleged that the Transactions were void for public
policy reasons:
Public Policy, Statutory Illegality and Equitable Rescission
24. The Transactions are void:
24.1. on grounds of public policy, for being contrary to the public policy
reflected in Alberta’s oil and gas regulatory regime, including the Oil and
Gas Conservation Act, RSA 2000, ch. 0-6, the Oil and Gas Conservation
Rules, AR 151/71 and the AER’s Directive 001, Directive 006, Directive
011 (the “Regulatory Regime”);
24.2. on the basis of statutory illegality, as they were expressly or
impliedly prohibited by the Regulatory Regime; and
24.3. on equitable grounds, for the reasons and in the circumstances set
out in this Statement of Claim.
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In this pleading the “Transactions” refers to the Asset Transaction, the Share Transaction, and the
Retained Interests Transaction.
[27] The case management judge concluded that “public policy” is not a cause of action,
although it could be a basis to refuse relief: reasons at paras. 249, 267, 281. The courts should be
cautious about extending public policy beyond established categories, as that infringes on the
realm of the legislature: reasons at para. 253. An illegal contract is not enforceable by either party;
it follows that illegality is not a cause of action, although it could be a defence: reasons at paras.
250-51, 267, 281. Equitable rescission is a remedy, not a cause of action, and it was only mentioned
in one heading in the statement of claim, not in the text of the pleading: reasons at paras. 243, 254,
273-75, 281. Further, at this stage it would be impossible to rescind the agreements and return the
parties to their original positions: reasons at paras. 256, 277-78.
[28] The case management judge concluded that the ultimate remedy sought by the Trustee in
Bankruptcy was a declaration that the Asset Agreement was “void”: reasons at paras. 258, 261. In
addition to the issues under s. 96 of the Bankruptcy and Insolvency Act, the Trustee’s overall
argument was that the agreements had been structured in such a way as to allow the Asset
Transaction to proceed without regulatory scrutiny by the Alberta Energy Regulator: reasons at
para. 261. The Trustee in Bankruptcy, however, had not provided any particulars as to how the
Asset Transaction was in violation of any statute or public policy; “. . . the Trustee is fishing but it
has neither a hook nor a net”: reasons at paras. 263-65. Alternatively, “the decision in Redwater
extinguishes the public policy claim because the [Abandonment and Reclamation Obligation] is
not a liability, and the [Alberta Energy Regulator] is not a creditor of [Perpetual/Sequoia]”: reasons
at para. 281.
[29] The case management judge concluded that the Trustee in Bankruptcy could still argue that
the Asset Transaction was void under the Bankruptcy and Insolvency Act, but the public policy
and illegality claims should be struck: reasons at paras. 281-82. Absent a specific legisla tive
framework, the courts should not search for “some overarching and unarticulated policy” and use
it to set aside the Asset Transaction: reasons at paras. 283-84.
The Director’s Duties Claim
[30] The Trustee in Bankruptcy made specific allegations against the defendant Ms. Rose.
Ms. Rose was the sole director of Perpetual/Sequoia at the time of the Asset Transaction, and the
Trustee in Bankruptcy pleaded that Ms. Rose breached her duties as a director in approving that
transaction.
[31] The essence of the Trustee in Bankruptcy’s claim was that the consideration received by
Perpetual/Sequoia in the Asset Transaction was significantly lower than the obligations it assumed.
The most significant obligation was alleged to be the Abandonment and Reclamation Obligatio ns.
The Trustee in Bankruptcy estimated the deficiency in the consideration as being over $217
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million: reasons at paras. 332-336. The case management judge concluded, as a threshold matter,
that “Redwater extinguishes any suggestion that Ms. Rose breached her duties”: reasons at
para. 285. The case management judge, however, went on to further analyse the alleged breach of
duty.
[32] The case management judge concluded that because “Redwater held that the
[Abandonment and Reclamation Obligation] is not a liability”, that nullified any suggestion of
breach of fiduciary duty or duty of care. The claim against Ms. Rose for breach of director’s duty
should accordingly be struck out as not disclosing a cause of action: reasons at para. 341. In
addition, and in the alternative, the Director’s duty claim against Ms. Rose should be summar ily
dismissed.
[33] The case management judge concluded that the record was sufficient to summarily dismiss
the director’s liability claim: reasons at paras. 343, 355, 364, 371. The Trustee in Bankruptcy’s
Claim rested on the allegation that in the Asset Transaction Perpetual/Sequoia received only $5.6
million of assets, yet incurred obligations of over $223 million. However, Redwater confirmed
that the Abandonment and Reclamation Obligations were not a liability, and they should
accordingly be valued at “nil” for the purposes of the analysis. On that basis, there was no shortfall
in consideration: reasons at paras. 350-51, 357, 363, 368-69. The defendant Ms. Rose had
established on a balance of probabilities that there was no merit to the claim against her, and the
Trustee in Bankruptcy had failed to demonstrate an issue that genuinely required a trial: reasons
at paras. 365-67, 370.
The Resignation & Mutual Release
[34] The defendant Ms. Rose argued that the Resignation & Mutual Release was an answer to
any alleged breach of her director’s duty. The case management judge concluded, that “Redwater
nullifies the Trustee’s assertions concerning the Release”: reasons at para. 285. The case
management judge, however, went on to further analyze the effect of the Resignation & Mutual
Release.
[35] The case management judge noted that execution of the Resignation & Mutual Release was
one of the closing conditions of the Share Transaction, which was negotiated at arm’s length by
Perpetual Energy Parent on the one hand, and Kailas Capital on the other: reasons at paras. 287,
289-90, 314, 324. The Resignation & Mutual Release was accordingly signed by the new directors
of Perpetual/Sequoia, after the Asset Transaction had closed, and after Ms. Rose had resigned as
a director of Perpetual/Sequoia: reasons at paras. 292, 324. The Resignation & Mutual Release
recited that the parties had had an opportunity to consider the consequences of the release; the
purpose of a release was to “wipe the slate clean”. A valid and enforceable release is a complete
defence: reasons at paras. 298, 302.
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[36] The case management judge concluded that releasing outgoing directors after a change of
control was standard industry practice: reasons at paras. 308, 319. Perpetual/Sequoia was a
“special purpose corporation”, and a wholly owned subsidiary of Perpetual Energy Parent, and
Ms. Rose acted as its director at the request of Perpetual Energy Parent. It was Perpetual Energy
Parent that negotiated for the Resignation & Mutual Release, and there was no evidence that
Ms. Rose had any control over that decision: reasons at paras. 309-13.
[37] The case management judge concluded that the Resignation & Mutual Release was not
contrary to s. 122(3) of the Business Corporations Act, which precludes contracts relieving a
director of her duties during her tenure. That provision was designed to prevent persons becoming
directors under an agreement that they would not be subject to the responsibilities of a director
during their tenure. It did not preclude releases of past potential liability on a change of control, as
that was needed to create finality: reasons at paras. 316-23.
[38] In summary, the case management judge found that the Resignation & Mutual Release
provided Ms. Rose with a complete defence to the Trustee in Bankruptcy’s claims: reasons at
paras. 327, 330.
Summary of the Summary Dismissal Reasons
[39]

In summary:
(a)

The claim under s. 96 of the Bankruptcy and Insolvency Act could neither be struck
nor summarily dismissed.

(b)

The oppression claim was struck for failure to disclose a cause of action, because
the Trustee in Bankruptcy was not a “proper person” to be a complainant, or
alternatively because the oppression claim lacked merit.

(c)

The pleading respecting the public policy claim was struck for failure to disclose a
cause of action.

(d)

The claim against the director Ms. Rose was struck for failure to disclose a cause
of action, and it was also summarily dismissed on the merits, and, in any event,
because the Resignation & Mutual Release was a complete defence.

The Costs Reasons of the Case Management Judge
[40] The case management judge heard a subsequent application by the respondent Ms. Rose
for enhanced costs. He concluded that the Trustee in Bankruptcy should pay 85% of Ms. Rose’s
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solicitor and client costs, and that the Trustee should be personally liable for those costs:
PricewaterhouseCoopers Inc. v Perpetual Energy Inc, 2020 ABQB 513 1 .
[41] The case management judge summarized the transactions that had been the subject of the
summary disposition application. The specific allegations against Ms. Rose were that (a) she
benefitted personally from the Asset Transaction; (b) that the Asset Transaction was clearly not in
the best interests of Perpetual/Sequoia, thus amounting to oppression or prejudice; and (c) that
Ms. Rose caused 198Co to agree to the Resignation and Mutual Release: costs reasons at para. 13.
[42] The case management judge noted that, under the Alberta Rules of Court, Ms. Rose was
presumptively entitled to costs as the successful party. The judge has a wide discretion over costs,
and can award solicitor and client costs, or costs assessed based on Schedule C to the Rules.
Solicitor and client costs are only awarded in cases of blameworthy conduct during the litigatio n:
costs reasons at paras. 25, 31. The Trustee in Bankruptcy conceded that Ms. Rose was entitled to
costs calculated with reference to Schedule C, which concession “sets the floor amount”: costs
reasons at para. 34.
[43] The Court also has the ability to award costs against a non-party, when that party is the
“real promoter of the litigation”. That principle applies to insolvency litigation: costs reasons at
paras. 35-38. PricewaterhouseCoopers was acting in a representative capacity as
Perpetual/Sequoia’s trustee, but that did not preclude the possibility of it being personally liable
for costs: costs reasons at para. 42. A trustee in bankruptcy will be personally liable for costs if the
estate of the bankrupt does not have sufficient assets to indemnify the trustee: costs reasons at
paras. 43-44. With respect to bankruptcy proceedings, that possibility is confirmed by s. 197(3) of
the Bankruptcy and Insolvency Act: costs reasons at paras. 46-47. This litigation, however, was
ordinary civil litigation covered by the Rules of Court, which provide no special protection for
trustees in bankruptcy: costs reasons at paras. 50-51.
[44] A trustee in bankruptcy may only commence litigation with the permission of the
inspectors: costs reasons at paras. 55-63. In this case “. . . despite being asked for evidence that the
inspectors had approved the Action, the Trustee never produced any evidence of inspector
approval of the lawsuit against Ms. Rose”: costs reasons at para. 64.
[45] A trustee should only engage in litigation that relates to all the creditors, not just selected
creditors: costs reasons at para. 65. A trustee should make proper investigations before suing, and
must otherwise act responsibly when litigating: costs reasons at para. 66. A trustee in bankruptcy
may be held personally responsible for costs in cases of misconduct, and in appropriate cases costs
in bankruptcy proceedings can be awarded on an escalated scale: costs reasons at paras. 67-69. As

1

References to paragraph numbers in the costs reasons are to the Canlii version.
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officers of the court, trustees in bankruptcy are held to higher standards, including when they
litigate: costs reasons at paras. 70-75.
[46] Trustees should be careful in presenting the facts to the court, and should not include
opinions, arguments, or conclusions of law in affidavits: costs reasons at paras. 76-77. In this case,
the trustee in bankruptcy inappropriately:
(a)

asserted that “the Asset Transaction was not in the best interests of
[Perpetual/Sequoia]”; that was a determination to be made by the Court: costs
reasons at para. 78;

(b)

provided an opinion that Ms. Rose had “personally benefited” from the
transactions, which was also something to be determined by the Court: costs
reasons at paras. 79-81.

[47] When investigating the conduct of a director, or suing the director of a public corporation,
a trustee in bankruptcy has an obligation to act fairly, which includes conducting “an appropriate
investigation”, which includes “appropriate participation” of the director: costs reasons at
paras. 83-86. When conducting an investigation, the trustee “has an obligation to follow a
procedure that is in compliance with the principles of procedural fairness”: costs reasons at paras.
89, 93, 113, 114. Disclosure should be made, and the director should be given an opportunity to
respond: costs reasons at paras. 90-91. A trustee in bankruptcy who proposes to sue a director must
conduct “an appropriate investigation”, which includes seeking out relevant and material evidence:
costs reasons at paras. 97, 99-100.
[48] The case management judge concluded that duties imposed by the courts of equity on
trustees in general (that is, not trustees in bankruptcy) were applicable: costs reasons at paras. 103110. He also concluded that “I have an ongoing responsibility to expand the common law, where
appropriate”. If there was no precedent for requiring a trustee in bankruptcy to carry out an
appropriate investigation, then one needed to be set: costs reasons at para. 112.
[49] The case management judge then applied these principles to the conduct of the Trustee in
Bankruptcy with respect to this particular litigation. Between June 2018 and August 2018 (when
the statement of claim was issued) there was a dialogue between the Trustee in Bankruptcy, and
the Perpetual group and Ms. Rose. On June 26, 2018 the Trustee in Bankruptcy invited Ms. Rose
to provide further comments, and she responded that her reply would come in as timely a fashion
as possible and it would “likely be next week”. Ms. Rose did not meet her expected deadline, but
confirmed on July 6 that she was “working diligently to pull together the additional informatio n”:
costs reasons at paras. 126-27. The Trustee in Bankruptcy never followed up, and never imposed
a deadline for Ms. Rose to reply; the statement of claim was issued on August 2, 2018, causing the
case management judge to conclude:
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[132] Based on my review of the June 26, 2018 Trustee Letter, I find that the
Trustee: (i) invited further material, but did not specify or request anything
particular; (ii) did not set any deadline by which the Perpetual Group was to
respond; and (iii) made no reference to a claim against Ms. Rose.
The case management judge criticized the trustee in bankruptcy for failing to wait for further
information, failing to follow up, and failing to set a deadline: costs reasons at paras. 167-174,
194-99, 231-32.
[50] The Trustee in Bankruptcy alleged in the statement of claim that Ms. Rose “would benefit
personally from the Asset Transaction”. (This is the “alternative BIA claim”, see supra, para. 20.)
The case management judge concluded that this allegation was made without asking “Ms. Rose a
single question concerning the alleged benefit”: costs reasons at paras. 134-39. In addition, the
allegations about corporate oppression were made without asking Ms. Rose any questions about
the exercise of her business judgment. Further, the Trustee in Bankruptcy did not ask the Kailas
Capital principals any questions about the transactions: costs reasons at paras. 141-45. Further, no
questions were asked about the circumstances leading up to the Resignation & Mutual Release:
costs reasons at paras. 146-52.
[51] Based on these considerations, the case management judge found that the Trustee in
Bankruptcy failed to undertake the type of investigation required of him, and as a result proceeded
on certain erroneous assumptions: costs reasons at paras. 154-57. Overall, the Trustee in
Bankruptcy suffered from “tunnel vision”, which was a “single- minded and overly narrow focus”
of an investigation: costs reasons at paras. 158-164. This was exacerbated by the failure of the
Trustee in Bankruptcy to follow up respecting the further information Ms. Rose said was
forthcoming, and the failure to make inquiries of the Kailas Capital principals: costs reasons at
paras. 167-181.
[52] The failure to ask Ms. Rose any questions about the alleged “benefit” was an “importa nt
flaw in the conduct of the Trustee”: costs reasons at para. 183. This was another manifestation of
“tunnel vision”. On the merits, the case management judge was not satisfied that the dealings with
the Abandonment and Reclamation Obligations accrued to the benefit of Perpetual Energy Parent,
precluding any benefit to Ms. Rose as a shareholder: costs reasons at paras. 188-90. Notice should
have been given to Ms. Rose before public allegations of breach of duty were made against her,
and she should have been provided an opportunity to respond: costs reasons at paras. 194-200.
[53]

The case management judge summarized his conclusions:
201 Given the nature of the allegations made by the Trustee (which included: (i)
alleged failure to exercise business judgment; (ii) alleged oppression; (iii) an
allegation of being unfairly prejudicial; and (iv) an allegation of unfair ly
disregarding the interests of the creditors of the corporation), and the magnitude of
the claim against Ms. Rose (which was in the range of $220 million), I find the
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conduct of the Trustee was egregious. The fact that this tactic was pursued by an
officer of the Court is even more concerning.
The allegations about the Resignation & Mutual Release were also made without adequate
investigation: costs reasons at paras. 203-210. Specifically, there was “no basis whatsoever to
justify the allegation that Ms. Rose caused PEI to cause 198Co to agree to the Release”: Costs
reasons at para. 215.
[54] The case management judge concluded that the record showed that the Trustee in
Bankruptcy “exercised very poor judgment that equates to positive misconduct”: costs reasons at
para. 228. That conduct was a) a failure to conduct a neutral and thorough investigation, b) a failure
to provide Ms. Rose with advance notice of the claim, c) a failure to provide Ms. Rose with a
further opportunity to submit information and d) a failure to give Ms. Rose sufficient time to
address the issues: costs reasons at paras. 229-32. He concluded that Ms. Rose was entitled to an
award of solicitor and client costs, as this was “a circumstance where justice can only be done by
a substantial indemnification for costs”: costs reasons at paras. 221, 238. The ultimate award was
85% of the bill of costs presented by Ms. Rose: costs reasons at para. 228.
[55] The case management judge also concluded that the Trustee in Bankruptcy was the true
“promoter” of the litigation. Since the estate of Perpetual/Sequoia would be unable to pay the costs,
the Trustee in Bankruptcy should be directly liable for costs: costs reasons at paras. 234-37.
Issues on Appeal
[56]

Three appeals were commenced, and argued together:
(a)

Appeal 1901-0255AC, commenced by the Trustee in Bankruptcy, challenging
those portions of the decision that struck out or summarily dismissed various parts
of the claim.

(b)

Appeal 1901-0262AC, in effect a cross-appeal, commenced by the Perpetual
Energy group, seeking summary dismissal of the claim under s. 196 of the
Bankruptcy and Insolvency Act.

(c)

Appeal 2001-0174AC, commenced by the Trustee in Bankruptcy, challenging the
costs award made in favour of the respondent Ms. Rose.

[57] Interventions were permitted by the Orphan Well Association and jointly by three
prominent oil and gas companies: Canadian Natural Resources Limited, Cenovus Energy Inc. and
Torxen Energy Ltd: PricewaterhouseCoopers Inc. v Perpetual Energy Inc, 2020 ABCA 417. The
nature and mandate of the Orphan Well Association is described in the Redwater decision at
paras. 22-23. The industry intervenors could provide an industry perspective on the nature and
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consequences of abandoned wells, and the way that abandonment and reclamation obligations are
dealt with by the industry.
[58] There are three general issues that have an impact on the specific issues raised in the three
appeals:

[59]

(a)

The Reasons for Decision: infra paras. 60-67.

(b)

The principles governing the summary disposition of claims: infra paras. 68-81.

(c)

The legal nature of abandonment and reclamation obligations and the Redwater
decision: infra paras. 82-97.

The specific issues that require analysis are:
(a)

The summary disposition of the s. 196 claim, including whether the proper analysis
is at the level of the Aggregate Transaction, or at the level of the Asset Transactio n:
infra paras. 98-111.

(b)

The alternative section 96 claim: infra paras. 112-115.

(c)

The oppression claim, including a) the “complainant” status of the Trustee in
Bankruptcy, and b) the merits of the oppression claim: infra paras. 116-44.

(d)

the public policy claim: infra paras. 145-52.

(e)

the scope of director’s duties: infra paras. 153-59.

(f)

the legal effect and interpretation of the Resignation & Mutual Release: infra
paras. 160-75.

(g)

the costs decision, including:
(i)

Costs in bankruptcy proceedings: infra paras. 183-93.

(ii)

Approval of the inspectors: infra paras. 194-98.

(iii)

Trustees as officers of the court: infra paras. 199-206.

(iv)

The failure to investigate: infra paras. 207-219.

(v)

Allegations against the respondent Ms. Rose: infra paras. 220-25.
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The Reasons for Decision
[60] The case management judge gave oral reasons for his decision on the summary dispositio n
application on August 15, 2019. He retained the right to “to review the transcript, and to add in
case names and citations”, and stated:
Notwithstanding this is Oral Judgment, I do intend to issue written reasons. I do
have a lengthy judgment. I just need to do some refinement and, most importantly,
I have certain things like citations checked.
Since the appeal period runs from the pronouncement of the decision, the Trustee in Bankruptcy
commenced appeal 1901-0255AC on August 23, 2019, and the Perpetual Energy group appellants
commenced appeal 1901-0262AC on August 26, 2019. The case management judge had indicated
that the written reasons would be available “in a couple of weeks”, but they were not issued until
January 13, 2020; they are reported as 2020 ABQB 6. The written reasons are almost twice as long
as the oral reasons. They state that in the case of discrepancies “this written decision takes
precedence”: reasons at para. 1.
[61] A trial judge who pronounces a decision orally undoubtedly has the right to edit any
subsequent written version of the decision. That right to edit exists whether or not the right is
“reserved” in the oral decision, but there are limits to it: Wilde v Archean Energy Ltd., 2007
ABCA 385 at para. 24, 82 Alta LR (4th) 203, 422 AR 41. In this case the written reasons involved
a substantial rewriting and expansion of the analysis, and extended far beyond “editing”.
[62] To give one specific example, in the oral reasons the case management judge concluded
that the state of the record did not permit summary dismissal of the oppression claim. In the written
reasons, he indicated that he had reconsidered the issue, and he had concluded that the dispute on
the material facts he identified did not exist: reasons at paras. 233-35. Reversing a decision made
in the oral reasons goes far beyond editing.
[63] Further, given that appeal periods are deliberately kept short to promote finality, if a judge
proposes to issue written reasons, that must be done promptly, preferably well before the appeal
period expires. The reversal of any line of analysis in the oral reasons, or the addition of whole
new lines of analysis, are highly undesirable. If the judge’s thinking has developed to the point
that he or she is able to give oral reasons, it should not be necessary to embellish those reasons
when they are reduced to writing.
[64] There are cases where the matter is urgent, and the parties need a decision immediately. In
those cases, trial judges will sometimes pronounce the result, in cursory fashion, and issue written
reasons at the earliest opportunity: Law Society of Alberta v Beaver, 2016 ABCA 290 at para. 11,
44 Alta LR (6th) 16; Liu v Huang, 2020 ONCA 450 at para. 10. That, however, was not the
situation here. The transactions challenged in this litigation occurred in October 2016.
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Perpetual/Sequoia assigned itself into bankruptcy in March 2018. There was no urgency, and the
effect of the decision was to finally terminate significant portions of the claim. Likewise, there was
no urgency in pronouncing the costs consequences of the merits application.
[65] When reasons are issued long after the result is pronounced, there can be a perception of
result-driven analysis: R. v Teskey, 2007 SCC 25 at para. 18, [2007] 2 SCR 267. While the problem
is more acute in criminal cases, and in cases that are heavily dependent on the trial evidence, it
also applies to civil matters like the ones at issue in these appeals. As the court noted in Jacobs
Catalytic Ltd. v International Brotherhood of Electrical Workers, Local 353, 2009 ONCA 749
at para. 52, 255 OAC 201:
52. While Teskey is a criminal case, the rationale applies here. When an adjudicator
purports to issue the final reasons for a decision and later issues supplementar y
reasons, without explaining why the supplementary reasons did not form part of the
initial reasons, a reasonable person may apprehend that the adjudicator engaged in
results-based reasoning in order to shore up the decision. If the adjudicator had
relied on the content of the supplementary reasons in arriving at the decision, those
reasons should have formed part of the first set of reasons.
Where the analysis in the written reasons differs from that given in the oral reasons, an appellate
court is entitled to review the decision based on the original rationale: Nova Scotia (Minister of
Community Services) v C.K.Z., 2016 NSCA 61 at paras. 61-63, 376 NSR (2d) 113.
[66] In this case, it would have been preferable if the case management judge had simply
reserved his decision on the dismissal application, and issued only one set of reasons. On appeal,
this Court is entitled to refer to both sets of reasons, and the differences between them, or disregard
the later written reasons.
[67] A similar problem arose with the costs reasons, which were first rendered orally on
August 26, 2020. Written reasons followed on September 24, 2020: 2020 ABQB 513. The written
reasons were not, however, just an edited version of the oral reasons. For example, they included
a new section on the case management judge’s “responsibility to expand the common law”: see
the costs reasons at paras. 103-114.
The Principles Governing the Summary Disposition of Claims
[68] Claims can be struck out under R. 3.68 if they disclose “no reasonable claim”, or if they
are otherwise improper. Claims can also be summarily dismissed under R. 7.3 if there is “no merit”
to the claim. While these rules set out distinct procedures, they are both methods of dealing with
claims before trial in a proportionate, but fair manner, by weeding out unmeritorious claims at an
early stage: Hryniak v Mauldin, 2014 SCC 7 at paras. 27-28, 36, [2014] 1 SCR 87.

92

Page: 20

[69] Summary dismissal applications are generally brought after pleadings are closed, and are
based on affidavit evidence demonstrating that there is no merit to the claim. Summary dismissa l
is appropriate where the record is sufficiently certain to resolve the dispute on a summary basis,
or, in other words, there is no genuine issue requiring a trial. The moving party must establish on
a balance of probabilities that there is “no merit” to the claim; the resisting party must put its best
foot forward and demonstrate a genuine issue requiring a trial. In the end, the presiding judge must
be left with sufficient confidence that the state of the record permits a fair summary dispositio n:
Weir-Jones Technical Services Inc v Purolator Courier Ltd, 2019 ABCA 49 at para. 47, 86 Alta
LR (6th) 240.
[70] On the other hand, an application to strike out a pleading under R. 3.68(2)(b) for failure to
disclose a cause of action is dealt with based on the pleadings. The facts as pled are assumed to be
true, and no evidence is permitted on the motion. A claim will be read “generously”, and will only
be struck if it is plain and obvious that the pleading discloses no reasonable cause of action,
assuming the facts pled are true: R. v Imperial Tobacco Canada Ltd., 2011 SCC 42 at para. 21,
[2011] 3 SCR 45. In order to avoid overly restraining the evolution of the common law, a claim
will not be struck out merely because it is novel, but a claim will not be allowed to proceed just
because it is novel: Atlantic Lottery Corp. Inc. v Babstock, 2020 SCC 19 at para. 19.
[71] As this summary reveals, there are significant differences between an application to strike
pleadings, and an application for summary dismissal, even though they both serve the same
broader purpose of weeding out unmeritorious claims at an early stage. The analysis underlying
the two remedies, in particular, is significantly different; summary dismissal depends on the
evidence, whereas striking out precludes the use of evidence. It is for this reason that a “blended”
striking/dismissal analysis is unhelpful. The reasons under appeal concluded that some of the
claims could be both struck out and summarily dismissed. While the ultimate conclusion may be
correct, attempting to analyze the two branches together tends to allow the evidence to colour the
assessment of the pleadings, which is to be done without reference to the evidence.
[72] While there are some narrow exceptions to the assumption in an application to strike that
the facts as pled are true, that exception should not be allowed to overtake the rule. For example,
in Operation Dismantle v. The Queen, [1985] 1 SCR 441 the pleadings alleged that allowing the
testing of cruise missiles in Canada would increase the likelihood of nuclear war. The Supreme
Court observed that that was an allegation incapable of proof, and it need not be accepted as true.
In Young v Borzoni, 2007 BCCA 16 at paras. 30-32, 64 BCLR (4th) 157 unparticular ized
allegations of misconduct that could “only be viewed as wild speculation” were not accepted at
face value. These cases, however, do not contemplate a generalized merit-based assessment of the
allegations on an application to strike out a pleading. Contrary to what is implied at paras. 32-36
of the reasons under appeal, there are no wide exceptions to the “no evidence” rule. The “no
evidence” rule cannot accommodate assessing permissible evidence on a case-by-case basis.
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[73] Some of the cases relied on in the reasons under appeal are on allowing “novel claims” to
proceed, a related but different issue: HOOPP Realty Inc v Guarantee Co of North America,
2015 ABCA 336 at para. 19, 607 AR 377; and O’Connor Associates Environmental Inc v MEC
OP LLC, 2014 ABCA 140 at para. 16, 95 Alta LR (5th) 264, 572 AR 354. Deciding whether a
claim should be allowed to proceed, even though novel, must still be based on the claim as pleaded,
not on evidence. This is a collateral issue that only arises if the pleading does not assert a known
claim. However, assessing whether a novel claim should be allowed to proceed depends in part on
whether it has a “reasonable prospect” of succeeding. HOOPP Realty and O’Connor Associates
discuss how to assess “reasonable prospect”, and do not create a general exception to the “no
evidence” rule on an application to strike pleadings.
[74]
There are two subsidiary principles in play on an application to strike pleadings. Firstly,
as noted, the pleadings are read generously: Fullowka v Whitford, [1997] NWTR 1, 147 DLR
(4th) 531 at pp. 537-38 (CA). If, on an initial reading, the pleading is capable of several
interpretations, it should be given the interpretation that will support the pleading. Courts should
not artificially read pleadings in a way that leads to a fatal deficiency. Further, a poorly drafted
pleading should be amended, not struck out: C.H.S. v Alberta (Child, Youth and Family
Enhancement Act Director), 2010 ABCA 15 at paras. 44-6, 21 Alta LR (5th) 7, 469 AR 359;
United Petroleum Distributors (Calgary) Ltd v 548311 Alberta Ltd (cob Southern Fuel), 1998
ABCA 121 at para. 5, 19, 65 Alta LR (3d) 346, 216 AR 116.
[75] Secondly, pleadings are to allege facts, but not the evidence to be relied on: R. 13.6(2)(a).
If a pleading is deficient because it lacks particulars, the remedy is to order production of
particulars, not to strike the claim: R. 3.68(1)(b); Hughes (Estate) v Brody, 2007 ABCA 277 at
para. 41, 78 Alta LR (4th) 203, 417 AR 52; Elbow River Marketing v Canada Clean Fuels Inc,
2011 ABCA 258 at paras. 2-3, 513 AR 315, 56 Alta LR (5th) 222.
[76] To illustrate the first principle, the case management judge criticized the pleadings because
the Trustee in Bankruptcy had pleaded that it was a “proper person” to be a complainant, that it
was entitled to equitable rescission, and that there had been “oppressive conduct”. The case
management judge noted that these were ultimately questions for the trial judge. It was, however,
unreasonable to read the pleadings as suggesting they were not. For example, it was unreasonable
to read these pleadings as a suggestion by the Trustee in Bankruptcy that it was entitled to “selfappoint” as a complainant in the oppression action. One purpose of pleadings is to avoid taking
the other party by surprise, and it is expected that the plaintiff will provide particulars of the
allegations and the relief requested: R. 13.6(3). There was nothing inappropriate about this form
of pleading that could not have been cured by amendment.
[77] Similarly, there was no basis for criticizing the pleading that the “Asset Transaction was
not in the best interests of [Perpetual/Sequoia]”: reasons at para. 78. This is a legitimate allegatio n,
forming part of the cause of action, and not any attempt to usurp the role of the court. It is no
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different from Ms. Rose’s allegation that she exercised sound business judgment in her decisions
as a director of Perpetual/Sequoia.
[78] Another example related to the Trustee in Bankruptcy’s allegation that Ms. Rose had
“caused” Perpetual Energy Parent or Kailas Capital to enter into the Resignation & Mutual
Release. It was unreasonable to read this pleading as a suggestion that Ms. Rose had “forced” any
of the parties to do anything, or execute documents “against their will”: compare costs reasons at
paras. 203, 214, 216. Ms. Rose obviously could not force anybody to do anything, and that was
never suggested. This allegation clearly meant that Ms. Rose had included the provision of a
release among the items to be discussed during the negotiations. On any reasonable reading, these
pleadings do not allege any form of duress.
[79] The Perpetual Energy group, in fact, used the same type of wording when they argued that
Kailas Capital had influenced the structure of the Asset Transaction and the transfer of the
Goodyear Assets. This meant no more than that this was another issue that had to be resolved
during the negotiations. Similarly, Ms. Rose pleaded that she acted “in full satisfaction of her
fiduciary duties and duty of care” in approving the transaction. Ms. Rose also pleaded that the
Trustee in Bankruptcy was not entitled to complainant status for the purpose of pursuing the
oppression claim. The pleadings by the Trustee in Bankruptcy as well as by the defendants served
one of the main purposes of the pleadings: they identified the issues that had to be resolved. It was
unreasonable to read any of these pleadings as usurping the court’s authority.
[80] As noted, the second and related principle is that if a pleading lacks particulars, the remedy
is to direct the provision of particulars, not to strike out the pleading. In several instances the case
management judge relied in part on the absence of particulars to strike out the claim, for example:
(a) an absence of particulars to support the claim for complainant status: reasons at paras. 202-203,
206, 237; and (b) an absence of particulars respecting the public policy claim: reasons at
paras. 242, 244, 255, 263, 270, 284. If and to the extent that particulars were actually necessary
and missing, it was an error of principle to strike out the claim without giving the Trustee in
Bankruptcy an opportunity to amend.
[81] In summary, when considering whether any of the pleadings in this litigation should have
been struck, consideration should have been given to whether any perceived flaws in the pleadings
could be cured by amendment or by the provision of particulars.
The Legal Nature of Abandonment and Reclamation Obligations and the Redwater Decision
[82] The summary disposition decision under appeal was heavily influenced by the case
management judge’s interpretation and application of the Redwater decision. The case
management judge held that Redwater decided that Abandonment and Reclamation Obligatio ns
are “neither a liability nor any amount referable to an existing obligation”’; they are “not suffic ie nt
to constitute a liability that needs to be considered”; and are “too remote or speculative to be
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characterized as a liability”; they are merely “a future burden that has not crystallized into a
liability”; they are “an obligation that will arise at a future date, thereby implicitly acknowledging
that the ARO is not a current debt or liability”: reasons at paras. 170, 171, 172, 224, 239, 357, 366.
[83] The case management judge concluded that the effect of Redwater was that Abandonment
and Reclamation Obligations were “not a liability for purposes of the Oppression Claim”; and
since the Alberta Energy Regulator was not a creditor with respect to them, Perpetual/Sequo ia
“could not have assumed liability in respect of the ARO in conjunction with the Asset
Transaction”; and accordingly, Redwater “nullified the Oppression Claim”; it also “nullifies the
Trustee’s assertions concerning the Release”; it “extinguished any suggestion” that Ms. Rose
breached her duties as a director; it “nullifies the Trustee’s arguments concerning fiduciary duty
and duty of care”; and justified summary dismissal of the director’s liability claim: reasons at
paras. 224, 225, 239, 285, 366-69. Because of Redwater, Abandonment and Reclamatio n
Obligations were “more properly characterized as an allegation that is based on assumptions and
speculations”, and therefore they were not a “true fact for the purposes of R. 3.68(2)(b)”; on an
application to strike, they need not be assumed to be true: reasons at para. 232. The overall effect
of Redwater was to “extinguish” any assertion that the Asset Transaction resulted in a net deficit
to Perpetual/Sequoia, because the Abandonment and Reclamation Obligations should be valued at
“nil”: reasons at paras. 365-66.
[84] This part of the reasoning reflects, at best, a significant overreading of the effect of the
Redwater decision. It is therefore necessary to analyze in detail that decision, and the nature of
Abandonment and Reclamation Obligations.
Abandonment and Reclamation Obligations
[85] When oil and gas wells are producing, they are valuable assets. However, after they cease
to be productive they can quickly turn into significant liabilities. The Alberta Energy Regulator
has specific “end-of-life” rules on how a spent well must be rendered environmentally safe by
being shut-in and “abandoned”. In general terms, the end-of-life obligations of the owner of the
well are to cement-in various formations deep underground, to “cap” the well, and to restore the
surface to its original condition: Alberta Energy Regulator Directive 020: Well Abandonment;
Redwater at para. 16. Compliance with those Abandonment and Reclamation Obligations can be
expensive.
[86] Abandonment and Reclamation Obligations (or “end-of-life”, or “asset retireme nt”
obligations) are inherent in any oil well, from the moment it is drilled and comes into production.
At that point in time the Abandonment and Reclamation Obligations can be said to be “continge nt”,
but only in the sense that the moment when the well will cease production is unknown. However,
they are not “contingent” in the sense that they will only come into existence if, and only if, a
condition precedent comes to pass: Redwater at para. 36; Canada v McLarty, 2008 SCC 26 at
paras. 14-18, [2008] 2 SCR 79. The only issue is when they will come into existence. A well may
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produce for decades. However, while the Abandonment and Reclamation Obligations may not
crystallize for some time, they are inevitable; no well produces forever.
[87] The time at which the Abandonment and Reclamation Obligations with respect to any
particular well must be performed is variable:
(a)

With respect to a newly drilled well the Abandonment and Reclamation Obligatio ns
may only manifest themselves decades in the future.

(b)

Once the production of a well has peaked, and its most productive years are behind
it, it may be possible to predict with some degree of certainty when the
Abandonment and Reclamation Obligations will have to be performed. The closer
one gets to the end of production, the more precise the date of reclamation will
become.

(c)

But once a well has been exhausted, production has stopped, and the well has been
shut-in, the Abandonment and Reclamation Obligations have crystallized. The
Abandonment and Reclamation Obligations may be unperformed, but they are no
longer “contingent” in either sense. The owner of the well is under a public duty to
shut in the well and reclaim the surface.

The further reclamation is in the future, the more difficult it will be to quantify the Abandonment
and Reclamation Obligations. Even if Abandonment and Reclamation Obligations can be said to
be “contingent” liabilities, that is sufficient in law for some purposes: Tannis Trading Inc v
Coldmatic Refrigeration of Canada Ltd, 2010 ONSC 5747 at paras. 24-25, 85 BLR (4th) 77;
Manufacturers Life Insurance Co v AFG Industries Ltd, 2008 CanLII 873 at para. 30, 44 BLR
(4th) 277 (ONSC). Further, the present value of the Abandonment and Reclamation Obligatio ns
will directly depend on how far into the future they will arise. Abandonment and Reclamatio n
Obligations are unliquidated, some of them may be more immediate than others, and their quantum
is uncertain, but they are still inevitable. They exist whether or not abandonment notices have been
issued by the Alberta Energy Regulator. Abandonment and Reclamation Obligations may not be
entirely a current liability or obligation, but they are a real liability or obligation. They are routinely
reported on the balance sheets of oil and gas companies, including those of Perpetual Energy
Parent.
[88] The evidence on this record is that prior to the Aggregate Transaction, the Perpetual
Operating Trust held oil and gas properties in all these categories. The KeepCo Assets and the
Retained Interests were still producing; they did not carry immediate Abandonment and
Reclamation Obligations. The Goodyear Assets, on the other hand, were all “mature”, and their
Abandonment and Reclamation Obligations were more immediate. Further, by the time of the
Asset Transaction, the record suggests the Goodyear Assets included 910 shut in wells and 727
abandoned wells, meaning that some portion of the obligation to reclaim was due to be performed
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or was imminent. The exact cost of reclamation may have been unknown and unquantified, but
the obligation was no longer “contingent”; the obligation was merely unperformed.
[89] The extent of the Abandonment and Reclamation Obligations associated with the Goodyear
Assets is not clear at this stage of the proceedings. When Perpetual Energy Parent publicly
announced the pending Aggregate Transaction, it advised the market that it expected to relieve
itself of $87 million of Abandonment and Reclamation Obligations. Perpetual/Sequoia reported
them on its balance sheet at $131 million, and after the transaction closed, Perpetual Energy Parent
announced it had shed $131 million of Abandonment and Reclamation Obligations. The Trustee
in Bankruptcy estimates that the Abandonment and Reclamation Obligations were actually $218.9
million, comprising $98.8 million of abandonment costs, $93.2 million in reclamation costs, and
$26.8 million related to other facilities: reasons at para. 368. For the purposes of these appeals the
exact quantum is not material; it is sufficient to note that the amount involved is potentially
substantial.
The Effect of the Redwater Decision
[90] Redwater Energy Corporation was a bankrupt oil and gas company. It had about 20
producing wells that were of value, but it had over 100 other wells that were either depleted or
shut in, and had no value. In fact, there was a significant liability associated with the depleted
wells, because they had to be reclaimed. In effect, these wells had “negative value”: Redwater at
para. 2.
[91] Redwater Energy’s trustee in bankruptcy proposed to sell off the valuable wells, and use
the proceeds to pay the secured creditor. That would leave the bankrupt shell of Redwater Energy
with the depleted wells, and no funds to pay for reclamation. The trustee in bankruptcy needed
permission from the Alberta Energy Regulator to transfer the licences for the valuable wells to the
third party purchaser. The Alberta Energy Regulator refused to approve the transfers, unless the
proceeds were used to reclaim the abandoned wells; those proceeds could not be paid to the secured
creditor. The trustee in bankruptcy responded that it did not intend to comply with the
environmental remediation orders that had been issued, and that the obligation to reclaim the wells
was a “claim provable in bankruptcy”: Redwater at paras. 50-52. As such, the reclamatio n
obligations had to be dealt with within the bankruptcy process, and they would be treated like the
claims of all other unsecured creditors. The reclamation obligations would effectively be
extinguished by operation of the bankruptcy: Redwater at paras. 114, 117.
[92] Redwater held that there was no constitutional conflict between the applicable federal and
provincial legislation. The non-constitutional issue in Redwater was focused: were the reclamatio n
obligations a “claim provable in bankruptcy” under s. 121 of the Bankruptcy and Insolvency Act?
If they were, those obligations would be extinguished in the bankruptcy. If not, what was the
trustee in bankruptcy’s obligation with respect to them?
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[93] Redwater at para.119 confirmed the test for determining whether an environmental liability
is a “claim provable in bankruptcy”, previously set in Newfoundland and Labrador v
AbitibiBowater Inc., 2012 SCC 67, [2012] 3 SCR 443. First, there must be an obligation owed to
a “creditor”. Second, the obligation must be incurred before the bankruptcy. Third, it must be
possible to attach a monetary value to the obligation. The end-of-life obligations did not fit the
test, because there was no “creditor”. Neither the Alberta Energy Regulator nor the Orphan Well
Association was owed any debt; the environmental obligation was owed to the public: Redwater
at paras. 122, 134-35. Further, there was insufficient certainty in the quantum of the Abandonment
and Reclamation Obligations to make them a “claim provable in bankruptcy”, because there was
no certainty that the Alberta Energy Regulator would perform the remediation work: Redwater at
paras. 145, 149, 154.
[94] Redwater does not stand for the proposition that Abandonment and Reclamatio n
Obligations are not a liability or obligation of the bankrupt corporation. The Bankruptcy and
Insolvency Act provides that in some circumstances the trustee in bankruptcy is “not personally
liable” for environmental obligations. The Supreme Court ruled that these provisions protect the
trustee, “while the ongoing liability of the bankrupt estate is unaffected”: Redwater at paras. 7475. A trustee who “disclaims” assets is protected from personal liability, but “the liability of the
bankrupt estate is unaffected”: Redwater at paras. 93, 98. Claims that are “not provable in
bankruptcy” remained an obligation that the bankrupt had to discharge to the extent it has assets:
Redwater at para. 118. Having received the benefit of the oil wells, the bankrupt corporation
“cannot now avoid the associated liabilities”: Redwater at para. 157. Trustees in bankruptcy must
comply with non-monetary obligations that cannot be reduced to “provable claims”: Redwater at
para. 160. Accordingly, an order was given that the proceeds of the sale of Redwater’s assets could
not be paid to its secured creditor, but had to be used to address its “end-of-life” obligatio ns :
Redwater at para. 163.
[95] The case management judge focused on the fact that Redwater confirmed that the Alberta
Energy Regulator is not a “creditor” with respect to the Abandonment and Reclamatio n
Obligations, and accordingly the Abandonment and Reclamation Obligations cannot be a “claim
provable in bankruptcy”. That much is an accurate reading of Redwater, but it does not mean that
Abandonment and Reclamation Obligations are “assumptions and speculations” that do not exist,
that they are not an obligation or liability of Perpetual/Sequoia, or that they should be valued at
“nil”. The Abandonment and Reclamation Obligations are an obligation of Perpetual/Sequo ia,
owed “to the public” and the surface landowners, but which are nevertheless obligations which the
trustee of a bankrupt corporation cannot ignore. Not only did Redwater confirm that Abandonment
and Reclamation Obligations are a continuing obligation of a bankrupt corporation, that decision
confirms that those obligations had to be discharged even in priority to paying secured creditors.
[96] The case management judge held that Perpetual/Sequoia “could not have assumed liability”
for the Abandonment and Reclamation Obligations, even though the Asset Transaction specifica lly
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confirmed that it had: supra, para 11. The Perpetual defendants admitted in their defence that
Abandonment and Reclamation Obligations were liabilities of Perpetual/Sequoia:
44(c) PEOC/Sequoia’s liabilities at the time of the Transaction were comprised of
the estimated future costs to be incurred over time by Sequoia in an effic ie nt
abandonment and reclamation program at a discount rate commensurate with the
discount rate for the other producing assets, and were considered in the value of the
Goodyear Assets;
This pleading is consistent with the statement in Redwater at para. 157, that Abandonment and
Reclamation Obligations serve “to depress the tenure’s value at the time of sale”. The case
management judge overlooked this admission, and instead relied on concessions that had been
made by the Trustee’s counsel in court before the Redwater decision was released.
[97] Section 96 of the Bankruptcy and Insolvency Act addresses “transfers at an undervalue ”.
The extent to which the assumption of obligations, specifically environmental obligations, can
“depress the tenure’s value”, resulting in an “undervalue” as defined in s. 2, is something that can
be explored at trial. Abandonment and Reclamation Obligations may not be a conventional “debt”,
but rather operate by depressing the value of the assets; whichever side of the equation they be on,
they could impact whether there is “undervalue” in a transaction. Likewise, the extent to which a
director owes a duty to ensure that the corporation discharges environmental obligations owed to
the public is unclear. However, none of the claims pleaded in this action can be struck out or
dismissed for “failing to disclose a cause of action”, or because they “lacked merit” on the basis
that Redwater “nullifies” or “extinguishes” Abandonment and Reclamation Obligations.
The Section 96 Claim
[98] The case management judge concluded that the claim under s. 96 of the Bankruptcy and
Insolvency Act could neither be struck nor summarily dismissed. This is the claim that the Asset
Transaction was void because it was at an undervalue, and not at arm’s length. In appeal 19010262AC, the Perpetual Energy group challenges this portion of the decision in two steps. First of
all, they argue that the proper focus of the analysis should be on the Aggregate Transaction, not
on the Asset Transaction. At that level, they argue that the Aggregate Transaction was at arm’slength. Secondly, they argue that there were no issues of fact or credibility that raised a genuine
issue for trial, and the case management judge erred in concluding that the record did not permit
summary disposition.
[99] It was not disputed that the Perpetual Energy group and their officers and directors (on the
one hand), and the Kailas Capital group, 198Co and their officers and directors (on the other hand)
were dealing at arm’s length: reasons at para. 57. The Aggregate Transaction, which related to the
disposition of the Goodyear Assets by the sale of the shares of Perpetual/Sequoia, was at arm’s
length. The issue was that the Asset Transaction concerned only Perpetual Energy Operating Corp.
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(later Sequoia), the Perpetual Operating Trust and Perpetual Energy Parent. Those parties were all
related, and were presumed not to deal at arm’s length under s. 4(5) of the Bankruptcy and
Insolvency Act.
[100] The Perpetual Energy group argues, however, that whether persons are dealing at arm’s
length is a question of fact, and that the presumption that related parties do not deal at arm’s length
only prevails “in the absence of evidence to the contrary”: s. 4(4) and (5). They rely on the
acknowledgement by the Trustee in Bankruptcy that the Kailas Capital group had an “interest” in
knowing what assets were in Perpetual/Sequoia, and that they had “influence” over the Asset
Transaction: reasons at paras. 59, 93. Neither factor, however, is sufficient to rebut the presumptio n
that the Perpetual Energy parties were not dealing with each other at arm’s length.
[101] The Kailas Capital group undoubtedly had an “interest” in the assets, in the sense that they
were buying the Goodyear Assets, and they needed to know what was included in the sale. This
was a commercial interest, not a legal interest: reasons at para. 84. They also needed to know that
the legal and beneficial interests in the Goodyear Assets were in fact located in the corporate
vehicle they were purchasing: Perpetual/Sequoia. Exactly how the Perpetual Energy group
rearranged its affairs to move the Goodyear Assets into Perpetual/Sequoia, and specifically the
consideration to be paid under that transaction, was not a matter over in which they had any legal
interest, or over which they had any legal control. There is no indication on this record that the
acceptability of the overall Aggregate Transaction to the Kailas Capital group depended on the
mechanism by, or consideration for which the Goodyear Assets were moved into
Perpetual/Sequoia.
[102] The fact that, in the abstract, the Kailas Capital group had some “influence” over the overall
structure of the Aggregate Transaction is also not legally significant. The Kailas Capital group had
no legal ability to dictate the consideration in the Asset Transaction. Any party that enters into a
transaction that is in breach of s. 96 will have some motivation for doing so. The motivation of the
party, however, is not a defence to a claim by a trustee in bankruptcy under that section.
[103] Take as an example a corporation that is having difficulty with its banking relations hip.
The bank says “we are not happy” and “you need to improve your balance sheet”, and we look
forward to you “doing something”. If the corporation then enters into a transaction that is in
violation of section 96, is no defence that they were “influenced” to do so by the bank, or that the
bank was “interested” in the outcome.
[104] On this record, there is no legally relevant evidence to rebut the presumption that the related
members of the Perpetual Energy group who were engaged in the Asset Transaction were not
operating at arm’s length. The evidence on the present record is that the structure and pricing of
the Asset Agreement were under the control of the directors and officers of the Perpetual Energy
group. That transaction was not shown to be negotiated at arm’s length. Ms. Rose’s conclusory
statements to the contrary are inconsistent with the documentary evidence and corporate law.
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[105] It is also not relevant that the overall Aggregate Transaction was undoubtedly and
admittedly negotiated at arm’s length. If a transaction is entered into in violation of s. 96, it is no
defence that it was connected to a number of other transactions that did not engage s. 96 at all. It
follows that when determining whether the transaction was at arm’s-length for the purposes of
s. 96, the proper focus is on the Asset Transaction, not the Aggregate Transaction. The problem of
transfers at undervalue that is addressed by s. 96 persists no matter how the challenged transaction
is structured, and each component of a multi-step transaction must meet the statutory requireme nts.
Section 96 is directed at a “transfer at undervalue”, and as held in Urbancorp Toronto
Management Inc (Re), 2019 ONCA 757 at para. 46, “. . . the focus in determining whether the
dealing was non-arm’s length is on the relationship between the parties to the particular transfer”.
The argument that non-arm’s length, undervalue steps in a multi-step transaction can be
disregarded is not consistent with the policy behind s. 96.
[106] It has been held that income tax cases can be helpful in determining what, as a matter of
fact, amounts to “arm’s-length” dealing, but there is no such factual dispute here: see supra,
para. 99. In any event, it does not follow that cases about the tax consequences of the structure of
multi-step transactions apply to transactions which are challenged under s. 96. It has long been
accepted that a taxpayer can structure its affairs to reduce its tax liability; that concept does not
apply to s. 96 of the Bankruptcy and Insolvency Act.
[107] For example, in Canada v McLarty the Minister taxed a transaction as if it was not at
arm’s-length, because initially it was between Compton, in its own right as seller, and Compton,
as an agent/purchaser for the beneficial purchasers. The Supreme Court concluded that the trial
judge was entitled to conclude that Compton was dealing at arm’s length with the benefic ia l
purchasers/taxpayers, such as McLarty. McLarty was the one being taxed, and he was not involved
in the original transaction. In these appeals the Asset Transaction occurred entirely within the
Perpetual Energy group, and there was no external party with a beneficial interest in it analogous
to the one held by McLarty.
[108] The decision in Teleglobe Inc v Canada, 2002 FCA 408, [2003] 1 CTC 255 is also
distinguishable. In that case the Government of Canada privatized and sold Teleglobe to Memotec
Data. When the tax consequences of the transaction were considered, an issue arose as to whether
the relevant transaction was that between “Old Teleglobe” and “New Teleglobe”, or the overall
one between Canada and Memotec Data. The former transaction was not at arm’s-length, but it
was driven by policy considerations, specifically the need to maintain a debt to equity ratio that
would generate consumer telecommunication rates consistent with those charged by other carriers.
The court decided that the Canada/Memotec transaction was the appropriate transaction to
consider, because the consideration at that level was negotiated at arm’s length. It was
Canada/Memotec’s “agreement which fixed the values in question”: Teleglobe at para. 30. There
was no evidence on this record of any equivalent arms-length negotiation of the consideration that
was set in the Asset Transaction for the transfer of the Goodyear Assets; that consideration was
apparently set in-house, not at arm’s-length. The consideration set in the Aggregate Transaction
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was disconnected from the consideration set in the Asset Transaction. Further, there were no policy
considerations underlying the Aggregate Transaction that are remotely analogous to those in
Teleglobe.
[109] The Perpetual Energy defendants accurately pleaded that the Asset Transaction was “a
technical step” required before the Share Transaction could close. Ms. Rose fairly deposed that the
Kailas Capital group had an interest in “which assets would comprise the Goodyear Assets”. The
Trustee in Bankruptcy acknowledged that the Asset Transaction was a preliminary step to the
Share Transaction, and that the Kailas Capital group needed to have assurances that “the benefic ia l
interest in the Goodyear Assets” had been transferred to Perpetual/Sequoia. None of that, however,
displaces the critical fact that, on this record, the consideration paid in the Asset Transaction was
apparently set not-at-arm’s-length within the Perpetual Energy group.
[110] Finally, the respondents argue that Perpetual/Sequoia failed due to a fall in natural gas
prices, not as a result of any transaction at an undervalue. That is not necessarily relevant, because
s. 96 can be engaged if, at the time of transfer, the transferor is insolvent: s. 96(1)(b)(ii)( A).
Section 96 assumes that the transferor might already have failed by the time of the transfer, or will
fail as a result of it.
[111] It follows that appeal 1901-0262AC, seeking the summary dismissal or striking of the s. 96
claim, is dismissed. That claim will have to be resolved at trial.
The Alternative Section 96 Claim
[112] The case management judge did not deal with the related claim, described as the
“alternative BIA claim”, against Perpetual Energy Parent, New Trustee and Ms. Rose. It was
alleged that these defendants were “privies” under s. 96(3), and “by reason of the [Asset
Transaction], directly or indirectly, received a benefit or caused a benefit to be received by another
person”: see supra, paras. 15, 20. This portion of the claim may have effectively been dismissed
as against the defendant Ms. Rose, because the case management judge concluded that the
Resignation & Mutual Release was a complete defence for her.
[113] A “privy” need not actually be a party to the challenged transaction, so long as the privy is
not dealing at arm’s-length with one of the contracting parties. There can be little doubt in these
circumstances that the sole director of a corporation does not deal at arm’s length with that
corporation. This is not a case like Piikani Energy Corp (Trustee of) v 607385 Alberta Ltd, 2013
ABCA 293, 556 AR 200, 86 Alta LR (5th) 203 where the director was dealing on his own account,
with respect to his contract of employment. The decisive issue here is therefore whether there was
a “benefit” conferred on any of the named defendants.
[114] The Trustee in Bankruptcy did not plead any direct benefit that was received from the Asset
Transaction. The argument presented orally was that the Asset Transaction accrued generally to
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the benefit of Perpetual Energy Parent, which would cause its shares to rise in value, and that
Ms. Rose, as a shareholder of Perpetual Energy Parent would derive an indirect benefit. The record
suggests that the shares of Perpetual Energy Parent actually decreased in value after the Aggregate
Transaction. Ms. Rose held approximately 1-2% of the publicly traded shares of Perpetual Energy
Parent, which may not constitute a sufficiently proximate “benefit” to engage s. 96(3).
[115] On the present record, it is not possible to identify what benefit may have been received by
which defendant, and which defendant might have “caused that benefit” to have been conferred.
The case management judge did not deal with the issue, and oral argument in this Court did not
properly canvass it. Whether the Resignation & Mutual Release can encompass this claim is also
an open issue: see infra, para. 166. These reasons accordingly do not deal with the alternative BIA
claim, which remains before the trial court.
The Oppression Claim
[116] The Trustee in Bankruptcy pleaded that the business of Perpetual/Sequoia and its affilia tes
had been conducted in a way that was oppressive or unfairly prejudicial to its creditors, within
s. 242(2) of the Business Corporations Act:
(2) If, on an application under subsection (1), the Court is satisfied that in respect
of a corporation or any of its affiliates
(a)

any act or omission of the corporation or any of its affiliates effects
a result,

(b)

the business or affairs of the corporation or any of its affiliates are
or have been carried on or conducted in a manner, or

(c)

the powers of the directors of the corporation or any of its affiliates
are or have been exercised in a manner

that is oppressive or unfairly prejudicial to or that unfairly disregards the interests
of any security holder, creditor, director or officer, the Court may make an order to
rectify the matters complained of.
One potential remedy under s. 242(3)(l) is an order compensating an aggrieved person.
[117] The statement of claim alleges:
19. Through the acts and omissions set out in this Statement of Claim, includ ing
causing PEOC, PEI, POT to enter into and carry out the [Aggregate Transaction]:
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19.1 Ms. Rose exercised her powers as a director of PEOC and its
affiliates in a manner; and
19.2 PEI and POC carried on or conducted their business or affairs in a
manner that was:
oppressive, unfairly prejudicial to or unfairly disregarded the interests of the
creditors of PEOC, including its contingent creditors.
Under s. 242, the “corporation” in question was “PEOC”, that is Perpetual/Sequoia. Perpetual
Energy Parent (“PEI”) and the New Trustee (“POC”) were “affiliates”. Perpetual Operating Trust,
not being a corporation, did not fit the definition of “affiliate”.
[118] Section 242(1) provides that only a “complainant” can apply for an oppression remedy, so
a threshold issue was whether the Trustee in Bankruptcy could qualify as a complainant.
[119] The case management judge found that the claim of complainant status by the Trustee in
Bankruptcy should be struck. Alternatively, the case management judge would not have exercised
his discretion to grant complainant status. Further, even if the Trustee in Bankruptcy was given
complainant status, the oppression claim should be struck or summarily dismissed on the basis that
the “Redwater decision nullifies the Oppression Claim”.
Complainant Status of the Trustee in Bankruptcy
[120] The Business Corporations Act defines the “complainants” entitled to seek an oppression
remedy:
239 In this Part,
(b)

“complainant” means
(i) a registered holder or beneficial owner, or a former registered
holder or beneficial owner, of a security of a corporation or any of
its affiliates,
(ii) a director or an officer or a former director or officer of a
corporation or of any of its affiliates,
(iii)

a creditor . . .
(B) in respect of an application under section 242, if the
Court exercises its discretion under subclause (iv),
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or
(iv) any other person who, in the discretion of the Court, is a
proper person to make an application under this Part.
In short, a creditor has no automatic status as a complainant in an oppression action, but can qualify
as a complainant if the court exercises its discretion to recognize it as a “proper person” to seek an
oppression remedy.
[121] Although “any other person”, even if not a creditor, could theoretically prove it was “a
proper person”, the oppression action itself must still be directed at the interests of the four groups
identified in s. 242(2): a security holder, creditor, director or officer. Neither “the environme nt”
nor “the public” is listed.
[122] The case management judge considered the threshold issue of complainant status
concurrently with the merits of the oppression claim, and appears to have “struck out” the claim
for complainant status. This was partly because of an absence of particulars to support the claim
for complainant status: reasons at paras. 202-203, 206, 237. As previously noted, if the problem
was an absence of particulars, the remedy was to call for the provision of particulars, not to strike
out the claim.
[123] Complainant status is a form of standing granted by the court, which is not properly
regarded as a pleading that can be “struck out for failing to disclose a cause of action”. Being a
“complainant” is a recognized legal concept. In this case the Trustee in Bankruptcy pleaded that it
was the trustee of Perpetual/Sequoia, and that as such it was a “proper person” to advance an
oppression claim on behalf of the creditors. This was not an allegation of either fact or law, rather
it was merely a statement of one component of the remedy that the Trustee in Bankruptcy sought:
appointment as a complainant in the discretion of the court. Complainant status was not a “fact”
that could be presumed to be “true” under R. 3.68(2)(b), as suggested in the reasons at para. 200.
As noted, this pleading also did not amount to an assertion by the Trustee in Bankruptcy that it
could self-appoint as a complainant.
[124] Seeking recognition as a “complainant” is a question of evidence, not a matter of pleading
that is susceptible to being struck out under R. 3.68. The court may or may not exercise its
discretion to recognize the proposed complainant, but making a claim for standing is not a matter
of “striking out” a pleading for failure to disclose a cause of action. Complainant status is
determined based on affidavit evidence presented by the potential plaintiff/complainant, outlining
the nature of the alleged oppression, and the proponent’s suitability to seek a remedy for that
oppression. It was an error of principle to suggest that no evidence supporting the claim for
complainant status could be considered on the application: reasons at para. 203. The statement of
claim should undoubtedly plead sufficient facts to make out the oppression claim, but there is no
requirement that all of the particulars supporting the appointment of the proponent as a
complainant must be pleaded. Pleadings are not to contain evidence: R. 13.6(2)(a).
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[125] The issue actually before the case management judge was whether the Trustee in
Bankruptcy should be afforded complainant status. The case management judge indicated he
would not exercise his discretion to do so for a number of reasons: (a) the oppression claim was
“selective”, rather than “collective”, because it only reflected the interests of two classes of
creditors: reasons at para. 238; (b) Redwater “nullified the oppression claim” because
Abandonment and Reclamation Obligations are not a liability: reasons at para. 239; (c) the Trustee
in Bankruptcy’s prospect of success was “very low”: reasons at para. 240; (d) the municipa lity
creditors were not shown to be in a position analogous to a minority shareholder, nor was it shown
that they had any legitimate interest in the management of the corporation: reasons at para. 202.
[126] Requiring a creditor to apply for complainant status reflects a policy that oppression claims
are not to be used as a method of debt collection. The mere fact that a corporation does not or
cannot pay its debts as they come due does not amount to oppression. In this litigation, however,
the Trustee in Bankruptcy is not merely asserting the failure to pay a debt. The allegation here is
that the corporation has been re-organized in such a way that it has been rendered unable to pay
its debts. For example, the Asset Transaction, which resulted in the separation of the Goodyear
Assets from the KeepCo assets, was alleged to be unfairly prejudicial to the creditors.
[127] In declining to grant the Trustee in Bankruptcy status as a complainant under the Business
Corporations Act the case management judge failed to appreciate the collective nature of the role
of a trustee in bankruptcy, namely that the oppression action was being brought by the Trustee in
Bankruptcy on behalf of the estate of Perpetual/Sequoia, not on behalf of individual creditors. This
was largely occasioned by the argument of the Trustee in Bankruptcy, which focused on two
liabilities of particular concern, the Abandonment and Reclamation Obligations and the munic ipa l
taxes owed. He viewed the oppression claim as articulated by the Trustee in Bankruptcy as directly
engaging the issue of whether the Abandonment and Reclamation Obligations were associated
with creditors in the sense used both in Redwater and in the Business Corporations Act. He
concluded that because Redwater made clear that there was no creditor associated with the
Abandonment and Reclamation Obligations, the oppression action was doomed to fail.
[128] Section 242 contemplates that conduct can be oppressive respecting “any” security holder,
creditor, director or officer. In circumstances like this, one creditor could apply for complaina nt
status, effectively on behalf of all creditors, or only on its own behalf. It follows that there is
nothing inherently unreasonable about a trustee in bankruptcy applying for complainant status.
That could be a legitimate part of the trustee’s duties to maximize the value of the bankrupt estate
for the benefit of all of the creditors.
[129] The respondents rely on the Hordo case, which identified four criteria for determining if a
creditor (and by analogy a trustee in bankruptcy) qualified as a complainant. The allegations in
Hordo were very unusual, and indeed implausible. While that decision outlines some relevant
considerations, it does not set out any binding preconditions to complainant status for a creditor.
In order to qualify as a complainant, it is undoubtedly true that a creditor must demonstrate more
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than that it is owed a debt. However, the creditors of a corporation do have a legitimate interest in
preventing management from conducting the business of the corporation a way that prevents it
from satisfying its obligations. The creditors may not have any assurance that their debts will be
paid, but they do have a reasonable expectation that the corporation’s business and assets will not
be unfairly re-structured in such a way that payment of those debts becomes impossible: Tannis
Trading at paras. 25-26; Manufacturers Life at para. 31; JSM Corp (Ontario) Ltd v Brick
Furniture Warehouse Ltd, 2008 ONCA 183 at para. 66, 41 BLR (4th) 51; Gestion Trans-Tek Inc
v Shipment Systems Strategies Ltd, [2001] OTC 860 at paras. 30-36, 20 BLR (3d) 156.
[130] There is no hard rule that the creditor must be in a position analogous to that of a minor ity
shareholder to qualify as a complainant, if only because s. 242 identifies “creditor” as a distinct
category of complainant. Further, that requirement is somewhat circular, because if the business
of the corporation is conducted in a way that unfairly disregards the interests of the creditors, one
could argue that the creditors are in a position analogous to that of an oppressed minor ity
shareholder.
[131] The case management judge concluded that an oppression claim by a creditor should be
“collective” in the sense that it should be for the benefit of all of the creditors. A single creditor
should not use the oppression remedy to collect its own debt. That, however, would not generally
be a barrier to a trustee in bankruptcy seeking complainant status, because trustees in bankruptcy,
by definition, represent all of the creditors of the bankrupt. The aggregate claims in a bankruptcy
always consist of a number of individual claims. The case management judge’s objection was that
the Trustee in Bankruptcy focused his arguments on the two main obligations of
Perpetual/Sequoia: the Abandonment and Reclamation Obligations and unpaid municipal taxes.
As set out in the next section of these reasons, the Abandonment and Reclamation Obligatio ns
cannot support “creditor” status for the purposes of an oppression action, but they are still relevant
to whether a claim of oppression exists and is properly brought by creditors of the estate through
its representative the Trustee in Bankruptcy: see infra, paras. 140-41. That narrows, but does not
necessarily eliminate, the Trustee in Bankruptcy’s claim to complainant status.
[132] The Trustee in Bankruptcy did not provide particulars of the debts of Perpetual/Sequo ia
existing at the time of the Asset Transaction that remained unpaid on the date of bankruptcy. As a
matter of pleading, that level of detail would not be necessary. Further, if the detail was of concern,
the answer was to seek particulars, or to cross-examine the Trustee in Bankruptcy on his affidavit,
not to strike the pleading.
[133] It is admittedly not clear from the record to what extent Perpetual/Sequoia assumed
responsibility for any debts in the Asset Transaction, other than the Abandonment and Reclamatio n
Obligations and municipal taxes. Nevertheless, the collective pursuit of all of those outstanding
taxes in an oppression action would be “collective” not “selective”. There is no rule that a creditor
oppression action can only be launched if there are diverse debts owing to diverse creditors.
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[134] If the judge concludes that there is no possible merit to the oppression claim, it would be
pointless to grant complainant status to a creditor. That, however, is not the same thing as saying
that the proposed complainant is unsuitable. That is one factor to consider, but is not a conclusive
consideration in determining his complainant status.
[135] In summary, it was unhelpful to blend the analysis of the “complainant” status of the
Trustee in Bankruptcy, with the substance of the oppression claim. The former is not a matter of
“striking a pleading”. On this record, it was unreasonable to conclude that the Trustee in
Bankruptcy was not a “proper person”.
The Merits of the Oppression Claim
[136] The case management judge concluded that the oppression claim could be struck out
because it failed to disclose a cause of action. In his oral reasons he concluded that the oppression
claim could not be summarily dismissed, but in the subsequent written reasons he concluded that
summary disposition would have been possible as an alternative: reasons at paras. 233-35.
[137] The case management judge concluded that the Redwater decision was a complete answer
to the oppression claim for two reasons. First of all, Redwater “nullified” the claim because it held
that Abandonment and Reclamation Obligations were not a true obligation or liability, but merely
“an allegation that is based on assumptions and speculations”. Secondly Redwater concluded that
Abandonment and Reclamation Obligations were owed to the public, and not to any “creditor”;
neither the Alberta Energy Regulator nor the Orphan Well Association were creditors for that
purpose. As previously noted, the first conclusion arises from a misreading of Redwater. However,
Redwater did conclude that there was no “creditor” with respect to Abandonment and Reclamatio n
Obligations, and to that extent Redwater is relevant to these appeals.
[138] For the reasons previously given, Abandonment and Reclamation Obligations are a real
obligation and liability of an oil and gas company: supra, paras. 85-89. The outcome of Redwater
was that the proceeds from the sale of Redwater Energy’s valuable assets had to be used to
discharge those obligations, and could not be paid to the secured creditor. That in itself
demonstrates the reality of these obligations. Redwater did not “nullify” Abandonment and
Reclamation Obligations.
[139] What Redwater did decide, however, was that there was no “creditor” associated with
Abandonment and Reclamation Obligations. As a result, Abandonment and Reclamatio n
Obligations could not be “claims provable in bankruptcy”. These appeals are concerned with the
Business Corporations Act, not the Bankruptcy and Insolvency Act, but there is no principled basis
to distinguish Redwater on this point, and find that there is a “creditor” associated with
Abandonment and Reclamation Obligations for the purposes of s. 242. The definition of “creditor”
for oppression purposes may be wider than it is in other contexts, for example by includ ing
contingent claims: Tannis Trading at paras. 24-25; Manufacturers Life at para. 30. However,
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given the finding in Redwater that Abandonment and Reclamation Obligations are not associated
with a creditor, they cannot directly be used to support complainant status in an oppression claim
brought by “creditors”.
[140] The conclusion that there is no creditor associated with Abandonment and Reclamatio n
Obligations is not fatal to the oppression claim. The oppression claim can still be advanced by the
Trustee in Bankruptcy on behalf of all other creditors who were owed money at the time of the
alleged oppressive conduct, and remained unpaid on the date of bankruptcy. As previously noted,
the quantum of debts of that nature owed to the recognized creditors of Perpetual/Sequoia is
unclear on this record. The respondents argue that, with respect to municipal taxes, there are only
three municipalities still owed taxes from before 2017, and they have all entered into deferred
payment plans.
[141] Further, even though the Abandonment and Reclamation Obligations may not be
associated with a “creditor”, that does not mean that they are irrelevant to an oppression claim
brought on behalf of creditors. As Redwater confirms, Abandonment and Reclamation Obligatio ns
are real liabilities or obligations of oil and gas companies. It is possible that the directors and
officers of a corporation might manage those Abandonment and Reclamation Obligations in a
manner that is unfairly prejudicial to the interests of creditors.
[142] The case management judge also concluded that the proposed oppression claim was
contrary to the policies of the Alberta Energy Regulator: reasons at paras. 120-25. He concluded
“the Trustee asks the Court to frame a legal regime that has been rejected by the legislature ”:
reasons at para. 125. The Trustee in Bankruptcy points to two threshold problems with this
analysis: no evidence is permitted in an application under R. 3.68(2)(b), and in any event the
evidence relied on by the case management judge was not placed on the record by the parties. It
was an error for the case management judge to attempt to resolve this complex issue without a
proper evidentiary record, and proper submissions from the parties.
[143] The extent to which the Asset Transaction is consistent with public policy may well be a
central issue at trial. Further, the public policy of the Alberta Energy Regulator is not as clear as
the case management judge suggested. In Redwater, the Alberta Energy Regulator stated that its
policy was to require that all the assets of the corporation be used for reclamation, but that the
Regulator would not go outside the corporation to impose liability on others: Redwater at
paras. 104, 107-108. If that policy were applied here, it could mean that the Regulator’s policy was
that recourse could be had to the KeepCo Assets, but it not would not extend beyond that. It is not
obvious that the Trustee in Bankruptcy’s claim is inconsistent with any policy.
Summary of the Oppression Claim
[144] In summary, the case management judge erred in his analysis for several reasons includ ing
conflating the determination of whether to grant complainant status with the merits of the claim.
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There was no principled basis to deny the Trustee in Bankruptcy complainant status to launch an
oppression action. It was unreasonable to conclude that the Trustee in Bankruptcy was not a
“proper person”. Further, while the oppression claim may be narrower than the Trustee in
Bankruptcy anticipated, the pleadings do disclose a cause of action. The claim cannot be struck
out on this record. Further, the state of the record and the complexity of the issues does not permit
a fair disposition of this claim on a summary basis.
Public Policy and Illegality
[145] The statement of claim pleaded that “the Transactions are void” on grounds of public
policy, on the basis of statutory illegality, and on equitable grounds: see supra, para. 26. The case
management judge concluded that neither “public policy” nor “illegality” were causes of action,
although they might be defences. Equitable rescission was a remedy, not a cause of action, and in
any event, rescission would be impossible at this stage of the transactions. The Trustee in
Bankruptcy’s argument was that the structure of the Asset Transaction was inconsistent with the
policy of the Alberta Energy Regulator, but no particulars were provided. Further, the case
management judge held that Redwater extinguished the public policy claim because the
Abandonment and Reclamation Obligations are not a liability: supra, paras. 27-29.
[146] The case management judge correctly held that neither “public policy” nor “illegality”
were causes of action that would support a claim for damages. The Trustee in Bankruptcy,
however, never suggested otherwise; the pleading was simply that the challenged transactions were
“void”, meaning that they could not be relied on by the defendants to justify their actions. This
portion of the statement of claim, when read generously, does not advance a cause of action, but
was a response to an anticipated defence. This pleading might have been placed in a Reply to the
statements of defence, but it was not inappropriate for the Trustee in Bankruptcy to include it in
the statement of claim. If further clarification of this pleading is required, the remedy is to amend,
not to strike.
[147] A central issue underlying this litigation is whether an oil and gas company can arrange its
affairs so as to avoid regulatory scrutiny, in a manner that is analogous to income tax law. For
example, does the Alberta Energy Regulator’s policy enable a technique such as leaving the
Retained 1% Interests in Perpetual/Sequoia for a few minutes in the middle of this transaction in
order to bypass regulatory scrutiny? The public policy pleading alleges that this type of strategy is
not permissible, and that avoiding regulatory scrutiny is not necessarily equivalent to regulatory
compliance. The statement of defence filed by the Perpetual Energy group asserts that the
transactions are “fully compliant” with “public policy reflected in the Regulatory Regime and the
law”. It further pleads that the transactions were not structured “to be completed without regulatory
intervention”. As noted, it cannot be determined from this record whether the policies of the
Alberta Energy Regulator have been violated: supra, paras. 142-43.
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[148] Redwater does not provide an answer to this portion of the pleadings. Redwater does not
hold that Abandonment and Reclamation Obligations are not a liability: supra, paras. 90-97. The
ultimate effect of Redwater was actually that the attempt, in that case, to separate Redwater
Energy’s valuable assets from its abandoned wells was ineffective. Redwater held that the public
is the beneficiary of the environmental obligations inherent in the Abandonment and Reclamatio n
Obligations: reasons at para. 221, Redwater at para. 122. It is in this sense that “public policy” is
engaged by this litigation. The exact scope and enforceability of the public interest is uncertain,
but that is no reason to strike out pleadings at this stage. These are the type of novel issues that
must be tested at trial.
[149] The case management judge concluded that the Trustee in Bankruptcy was attempting to
impose liability for environmental claims on directors, contrary to the intentions of the Legislature.
That, however, is not the thrust of this litigation. The Trustee does not seek to make directors liable
for environmental damage, but rather to hold them to account for allegedly having structured the
affairs of the corporation (Perpetual/Sequoia) in such a way that made it impossible for that
corporation to discharge its public obligations. This may be a novel position, but it is not one that
should be resolved summarily.
[150] The respondent Ms. Rose argues that the assumption by Perpetual/Sequoia of the
Abandonment and Reclamation Obligations in the Asset Transaction had no negative effect on it.
She argues that, as the holder of the regulatory licences, Perpetual/Sequoia was exposed to the
Abandonment and Reclamation Obligations both before and after the Asset Transaction. Exactly
where the burden of these obligations lies will have to be resolved at trial. The Trustee’s argument,
however, is that whatever burdens Perpetual/Sequoia had before the Asset Transaction were set
off by the positive value of the KeepCo Assets. It was partly the separation of the Goodyear Assets
from the KeepCo Assets that allegedly tainted the transaction.
[151] The case management judge correctly held that rescission is likely unavailable as a remedy,
because the parties could not be restored to their original positions. However, where an equitable
remedy is blocked, the court might grant an alternative remedy in damages. Directors owe their
corporation fiduciary duties, which are equitable in nature. In any event, “equitable rescission” is
only mentioned in one of the headings in the statement of claim, and is not asserted as a cause of
action.
[152] In summary, the “public policy” pleadings (set out supra, para. 26) should not have been
struck out. To the extent necessary, they could have been clarified by amendment, or enhanced
with particulars. On the whole they set out and engage an important underlying issue in this
litigation that can only be resolved at trial.
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Breach of Director’s Duties
[153] The statement of claim alleges that Ms. Rose, as the sole director of Perpetual/Sequoia at
the time the Asset Transaction was approved, was in breach of her duties to Perpetual/Sequoia.
[154] Under the Business Corporations Act the management of the affairs of a corporation is
placed in the hands of the directors:
101(1) Subject to any unanimous shareholder agreement, the directors shall
manage or supervise the management of the business and affairs of a corporation.
Some of the duties of a director are set out in the statute:
122(1) Every director and officer of a corporation in exercising the director’s or
officer’s powers and discharging the director’s or officer’s duties shall
(a) act honestly and in good faith with a view to the best interests of the
corporation, and
(b) exercise the care, diligence and skill that a reasonably prudent person
would exercise in comparable circumstances.
The power to manage, and these director’s duties, are universal to all corporations. There is no
exception for a “special-purpose corporation that was a wholly owned subsidiary”, or because “this
was Perpetual Energy doing this transaction through a subsidiary”, as suggested in the reasons at
paras. 312-13.
[155] A fundamental principle of corporate law is that each corporation is a separate legal person.
It owns its own assets, and controls its own affairs. The shareholders may be the ultimate owners,
and they may have the power to elect and replace directors, but in the absence of a unanimo us
shareholders agreement it is the directors who manage the corporation. The statutory duties of
directors fall on their shoulders. It was an error of law to conclude that Ms. Rose did not control,
and was not the “directing mind” of Perpetual/Sequoia as held in the oral reasons for decision. The
director’s resolution approving the Asset Transaction, which recited that the director believed it
was in the best interest of the corporation, was in fact signed by Ms. Rose; no one else was
authorized to do so.
[156] Ms. Rose had an obligation to ensure that the Asset Transaction was in the best interests
of Perpetual/Sequoia: Business Corporations Act, s. 122(1)(a); BCE Inc v 1976
Debentureholders, 2008 SCC 69 at para. 66, [2008] 3 SCR 560. Ms. Rose argues that she had no
alternative but to do the bidding of Perpetual Energy Parent. However, if Ms. Rose did not agree
that the instructions she was getting were in the best interests of Perpetual/Sequoia, her obligatio n
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was to resign; her replacement would then have been responsible for any decisions made. If
Perpetual Energy Parent had executed a unanimous shareholder declaration, it would have been
responsible for all management decisions: Business Corporations Act, s. 146(7). As matters stood,
however, Ms. Rose was responsible for ensuring that the Asset Transaction was in
Perpetual/Sequoia’s best interests. Ms. Rose’s argument that she was only following the orders of
Perpetual Energy Parent is merely an admission by Ms. Rose that she had abdicated her
responsibility as a director.
[157] Notwithstanding her assertion that she did not control Perpetual/Sequoia’s business, and
was merely following orders, Ms. Rose inconsistently alleged that she “took her responsibilities
as a director and officer of [Perpetual/Sequoia] seriously, considered the best interests of
[Perpetual/Sequoia], its stakeholders, and then exercised her business judgment to the best of her
ability”: reasons at para 323. The “business judgment rule” provides that the courts will defer to
the judgment of the directors on difficult business decisions. It does not support the abdication of
a director’s decision making responsibility. Further, Ms. Rose deposed that the decision to enter
into the Asset Transaction was not governed solely by the interests of Perpetual/Sequoia, but also
by the interests of Perpetual Energy Parent and the Kailas Capital group.
[158] Finally, for the reasons previously given, Redwater did not “nullify” the claim for breach
of director’s duty, as suggested in the reasons at paras. 285, 341.
[159] In summary, it was not, on the face of it, appropriate to either strike out or summar ily
dismiss the claim alleging breach of director’s duties. That conclusion is subject to analyzing the
effect of the Resignation & Mutual Release, discussed next.
The Resignation & Mutual Release
[160] One component of the Aggregate Transaction was that after the change of control Ms. Rose
would resign as the sole director of Perpetual/Sequoia, and release the corporation from any claims
she might have against it. The new directors of Perpetual/Sequoia, effectively elected by the Kailas
Capital group, would grant her a corresponding release of any claims that might arise from her
decisions as a director, other than claims relating to fraud, criminal conduct or deceit. Ms. Rose
asserts that the resulting Resignation & Mutual Release is a complete defence to the claim that she
breached her duties as a director.
[161] The Trustee in Bankruptcy argues that the Resignation & Mutual Release is not legally
enforceable against it. Alternatively, the Trustee in Bankruptcy argues that the Resignation &
Mutual Release, by its terms, does not cover the claims being made against Ms. Rose.

114

Page: 42

Legal Effectiveness of the Resignation & Mutual Release
[162] In the abstract, a widely worded release could cover the claims made against Ms. Rose in
the statement of claim. The Trustee in Bankruptcy, however, argues that the Resignation & Mutual
Release is legally ineffective, referring particularly to s. 122(3) of the Business Corporations Act:
(3) Subject to section 146(7), no provision in a contract, the articles, the bylaws or
a resolution relieves a director or officer from the duty to act in accordance with
this Act or the regulations or relieves the director or officer from liability for a
breach of that duty.
On a proper reading of the statute, this provision does not necessarily render ineffective the type
of release at issue in this litigation.
[163] There are a number of different scenarios under which a director might be released from
liability:
a.

A person might agree to act as a director, but only if the corporation entered into a
contract relieving that director of liability for any breaches of duty while in office.
Such a release would clearly be an attempt to release the director from “the duty to
act in accordance with this Act”, and would be ineffective under s. 122(3).

b.

At the other end of the spectrum, if a director was sued for breach of duty, the
director and the corporation might ultimately enter into a settlement agreement.
That settlement might involve the director paying damages, and would likely also
include a release. Such a release was not intended to be caught by s. 122(3): see
Institute of Law Research and Reform, Report No. 36, Proposals for a New Alberta
Business Corporations Act, August, 1980, p. 67.

c.

A third common scenario arises where there is a change of control of the
corporation, and as a condition of closing the existing directors and officers are
released from liability for any past breaches and transgressions. This kind of release
is very common, and is not within the contemplation of s. 122(3). Since the
outgoing directors have resigned, they will not thereafter be under any “duty to act
in accordance with this Act”. Releasing a director from liability for past breaches
of duty is not the same as relieving the director of the obligation to perform those
duties. If the purchaser otherwise “gets what it paid for”, it knowingly gives up the
opportunity to make claims for earlier breaches only discovered after closing. This
prevents a windfall to the purchasers such as the one that arose in the seminal case
of Regal (Hastings) Ltd. v Gulliver, [1942] 1 All ER 378, [1967] 2 AC 134 (HL).
The interpretation of this type of provision suggested in McKay-Cocker
Construction Ltd v McMurdo, [2001] OTC 791 at para. 16 is too narrow.
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d.

A fourth scenario is where the director is involved in negotiating or approving a
contract, and in the course thereof is in breach of his or her duties. For example, if
a director negotiated a contract where part of the consideration was diverted from
the corporation to the director, that would be a breach of fiduciary duty. If the
director arranged to have a release included in the contractual documents, that
release might not be enforceable, either at common law, or because of s. 122(3).
Enforceability of the release might depend on whether the other directors or the
shareholders were aware of the inappropriate aspect of the transaction, and the
wording of the release: see Temple v Bailey, 2020 NLCA 3 at para. 33, 443 DLR
(4th) 633, discussing London and South Western Railway v Blackmore (1870),
LR 4 HL 610 and other cases.

e.

The final scenario involves a combination of the third and fourth scenarios. The
tainted transaction and the change of control happen at the same time. The
allegation is that the director breached his or her duty during the change of control
transaction, and a release was given at that time relieving the former director of
liability. However, in this scenario the release of the director is given by the new
owners, after the change of control.

The final situation is the one faced by the respondent Ms. Rose. It is alleged that Ms. Rose breached
her duties during the adoption of the Asset Transaction. The Resignation & Mutual Release and
the Asset Transaction were both part of the Aggregate Transaction. The release, however, was
granted by 198Co and Kailas Capital, after the change of control.
[164] Given the particular facts on this record, s. 122(3) should not be interpreted as invalida ting
the Resignation & Mutual Release, in so far as it releases the claims for breach of director’s duties
and oppression. Kailas Capital and 198Co purchased Perpetual/Sequoia based on the
representation that it contained the beneficial interest in the Goodyear Assets, which had inherent
in them some Abandonment and Reclamation Obligations. Kailas Capital and 198Co knew all of
the details behind the Asset Transaction and the Share Transaction, and knew of Ms. Rose’s
involvement. They agreed to purchase the Goodyear Assets; in the Resignation & Mutual Release
they disclaimed any future ability to seek damages of any kind from Ms. Rose based on breaches
of director’s duties or oppression that occurred before they purchased Perpetual/Sequoia. The
Trustee in Bankruptcy cannot be in any better position. Subject to the issues discussed in the next
section of these reasons surrounding the “claims” covered by the release, and considering the
context of the transactions and the wording of the various agreements selected by the parties, there
is no basis to completely invalidate the Resignation & Mutual Release: London and South
Western Railway at p. 623.
[165] While the issue may not directly arise in this litigation, a proviso should be added that a
generalized release of a director may not cover every duty owed. One example is the potential, but
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presently ill-defined, obligation of a director of a corporation to ensure that the corporation
complies with its environmental and regulatory responsibilities: see J. Sarra, Fiduciary Obligations
in Business and Investment: Implications of Climate Change, Commonwealth Climate and Law
Initiative, Working Paper Series, October 14, 2017. As noted in Redwater, such obligations would
potentially be owed to the public, not necessarily to the corporation exclusively. It may not,
therefore, be open to a private party such as 198Co to release a director like Ms. Rose from those
obligations. The extent to which there are such duties, and whether or how they can be enforced
against Ms. Rose is a matter that cannot, and need not be resolved on this record.
[166] One issue that does arise directly on this record is whether a corporation can a) enter into
a transaction in violation of s. 96, b) confer a benefit on a “privy” under that transaction in violatio n
of s. 96(3), and c) immediately grant a release to the privy for any liability. A trustee in bankruptcy
who subsequently challenges the transaction has a compelling argument that such a release is
legally ineffective. This issue is directly relevant to the alternative BIA claim, which, as noted
supra para. 115, is as yet unresolved. The impact of the Resignation & Mutual Release on the
alternative BIA claim should also be referred back to the trial court for adjudication.
Interpretation of the Resignation & Mutual Release
[167] The next question is the proper interpretation of the Resignation & Mutual Release. The
Trustee in Bankruptcy argues that even if it is legally effective, it does not cover the claims now
made. The answer is not obvious because of references to inconsistent definitions of “Claims” in
the various documents.
[168] The shares of Perpetual/Sequoia were transferred to 198Co under the Share Purchase
Agreement (called the “Share Transaction” by the parties), which was part of the Aggregate
Transaction. It defines “Claim”:
1.1 Definitions. In this Agreement . . .
(m) “Claim” means any claim, demand, lawsuit, proceeding, arbitration or
governmental investigation, in each case, whether asserted, threatened,
pending or existing; (EKE A87)
Article 8 of the Share Purchase Agreement, entitled “Closing and Deliveries”, includes:
8.1 Deliveries of the Vendor.
(a)

At Closing . . . the Vendor shall deliver . . .
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(xviii) resignations of all directors and officers of the Corporation and a
release from such directors and officers pursuant to which they release all
Claims against the Corporation
8.2 Deliveries of the Purchaser.
(a)

At Closing . . . the Purchaser shall deliver . . .

(xiii) releases signed by the new signing authorities of the Corporation as
appointed by the Purchaser releasing the directors and officers of the
Corporation from any Claims related to such directors and officers acting
as a director or officer of the corporation. (EKE A122-23)
The “Deliveries” contemplated by these clauses were implemented through the execution and
exchange of the Resignation & Mutual Release.
[169] In the Resignation & Mutual Release, Ms. Rose resigned as the director of
Perpetual/Sequoia, and released Perpetual/Sequoia and its agents from “any and all Claims (as
defined in the Share Purchase Agreement)”. It then continued:
3. PEI [Perpetual Energy Parent] and PEOC [Perpetual/Sequoia] do hereby remise,
release and forever discharge Susan Riddell Rose from all Claims (as defined in the
Purchase and Sale Agreement) which PEI and PEOC now have or can have or can
hereafter have against Susan Riddell Rose by reason of, existing out of or connected
with Susan Riddell Rose having acted, at the request of PEI, as a director and officer
of PEOC, but which shall exclude any claim based on the fraud, criminal conduct,
or deceitful conduct of Susan Riddell Rose. (EKE A160)
Clause 4.01 of the Purchase and Sale Agreement (called the “Asset Transaction” by the parties),
recited that the “Vendor makes the following representations and warranties”, including:
(l) Claims. As it pertains to the Assets only, no suit, action or other proceeding
before any court or governmental agency has been commenced against Vendor, or
to the knowledge of Vendor, has been threatened against Vendor or any Third Party,
which might result in impairment or loss of the interest of Vendor in and to any of
the Assets or which might otherwise adversely affect the Assets other than has been
previously disclosed; (EKE A67)
The Trustee in Bankruptcy argues that the narrower definition of “Claims” found in clause 4.01(l)
of the Purchase and Sale Agreement does not cover the claims against Ms. Rose asserted in the
statement of claim.
[170] To summarize, on the face of it there is a disconnection between the various documents:
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(a)

Section 8.2(a)(xiii) of the Share Purchase Agreement, which is the “blanket”
document, envisions a wide release relating to Ms. Rose’s conduct as a director:
“any Claims related to such directors and officers acting as a director or officer of
the corporation”.

(b)

Likewise, clause 3 of the Resignation & Mutual Release envisions a wide release
relating to Ms. Rose’s conduct as a director: “Rose having acted, at the request of
PEI, as a director and officer of PEOC”.

(c)

The covenants in the Share Purchase Agreement refer to the wider definition of
“Claims” found in that document: “any claim, demand, lawsuit . . .”.

(d)

The Resignation & Mutual Release contains inconsistent references. Ms. Rose
releases Perpetual/Sequoia from all claims, using the wider definition in the Share
Purchase Agreement. However, in clause 3 Perpetual/Sequoia purportedly only
releases Ms. Rose with respect to the narrower definition of claims in the Purchase
and Sale Agreement, relating to “impairment of the Assets”.

(e)

The reference to “Claims” in clause 3 of the Resignation & Mutual Release limits
the released claims to those relating to “impairment of the Assets” only, which
creates a disconnect with (i) the later reference in that very clause to “Rose having
acted, at the request of PEI, as a director and officer of PEOC”, and (ii) section
8.2(a)(xiii) of the Share Purchase Agreement, which refers to claims arising from
“acting as director”, not with respect to the “impairment of the Assets”.

On his reading of the Resignation & Mutual Release, the Trustee in Bankruptcy argues that none
of the claims against Ms. Rose relate to the “impairment of the Assets”.
[171] The respondent Ms. Rose notes that this issue was not raised before the case manage me nt
judge. If the issue had been identified, she argues she would have introduced further evidence
about the intention of the parties at the time the transactional documents were drafted. Given these
potential gaps in the record, and given that this Court does not have the benefit of the analysis of
the issue by the case management judge, it is not appropriate to attempt to resolve it at the appellate
level. A release must not be interpreted in a vacuum, but rather according to the context in which
it was drafted, having regard to the intention of the parties: Hill v Nova Scotia (Attorney General),
[1997] 1 SCR 69 at paras. 20-21. This issue is referred back to the trial court.
Other Issues
[172] The respondent Ms. Rose argues that the Trustee in Bankruptcy did not adequately plead
his position with respect to the Resignation & Mutual Release. For example, the Trustee did not
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plead that the Resignation & Mutual Release should be “set aside”. The pleadings with respect to
this issue adequately advised the respondent that the effectiveness of the Resignation & Mutual
Release was being challenged. The Trustee in Bankruptcy was entitled to argue that the
Resignation & Mutual Release was legally ineffective against it without seeking to have it “set
aside” or declared “void”. All concerned are well aware of the issues, and in any event, any
shortcomings in the pleadings could easily be cured by amendment.
[173] The Trustee in Bankruptcy argues that the wording of the Resignation & Mutual Release
is not wide enough to cover unknown claims, or “future claims”. The intent, however, is clear; the
new owners of Perpetual/Sequoia were to take the company they were purchasing “as is”. The
intention was obviously to relieve Ms. Rose of any claims that arose before the closing of the
Aggregate Transaction, whether they were known or unknown, excepting claims based on fraud,
criminal conduct, or deceitful conduct. The commercial efficacy of the Resignation & Mutual
Release required that it cover unknown claims.
[174] Further, there is no issue here as to whether the Resignation & Mutual Release is wide
enough to cover “future claims”; there are no such claims. The Trustee in Bankruptcy asserts only
claims that relate to the conduct of Ms. Rose before the closing of the Aggregate Transaction, and
before she resigned as the director of Perpetual/Sequoia. The Trustee in Bankruptcy obviously did
not assert these claims until after the Resignation & Mutual Release was signed, but that does not
mean they are “future claims” as that term is applied to releases. There is a distinction between
claims that relate to conduct that post-dates the signing of the release, and claims advanced after
the signing of the release but relating to conduct before the signing: Biancaniello v DMCT LLP,
2017 ONCA 386 at para. 52, 2017 DTC 5061. Further, as previously noted (supra, para. 163(a))
while it is questionable whether a release respecting future performance of director’s duties can be
effective, no such issues are engaged here.
Summary
[175] In summary, while there was facial merit to the claims of breach of director’s duties, most
of Ms. Rose’s potential liability to Perpetual/Sequioa was released by the Resignation & Mutual
Release. While some portions of the claim as against the respondent Ms. Rose were properly
summarily dismissed, there was no basis on which the claim could be struck for failing to disclose
a cause of action. It was not, however, possible to dispose of the alternative BIA claim against
Ms. Rose on this record, and that and related issues must be referred back to the trial court as
previously indicated in these reasons.
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The Costs Appeal
[176] In appeal 2001-0174AC the Trustee in Bankruptcy challenges the award to the respondent
Ms. Rose of 85% of her solicitor and client costs. The Trustee in Bankruptcy argues that costs
should, at most, have been awarded on Schedule C.
[177] The costs award was made on the assumption that Ms. Rose had been completely
successful in defending the action against her. As previously noted in these reasons, there are some
aspects of the claim that are as yet unresolved. For that reason alone, the costs award must be set
aside, and the costs of the summary judgment and striking application must be returned to the case
management judge. Strictly speaking, it is not necessary to discuss the costs award further. The
issues, however, were fully argued, and there are a number of important issues that cannot be left
unresolved.
[178] A trial judge has a wide discretion in awarding costs, although costs are generally awarded
based on Schedule C: R. 10.31. Costs awards are designed to partially indemnify the successful
party for the legal expenses incurred during the litigation. Party and party costs awards are
deliberately set so that they do not fully indemnify the successful party. This discourages
unwarranted litigation, it promotes proportionality in litigation that is commenced, and it creates
an incentive on all litigants to litigate economically.
[179] The mere fact that a claim is unsuccessful is not sufficient to justify solicitor and client
costs: Young v Young, [1993] 4 SCR 3 at p. 134; Goldstick Estate (Re), 2019 ABCA 508 at
paras. 24, 27, 55 ETR (4th) 1. There are some recognized situations when solicitor and client costs
can be awarded, generally when there has been reprehensible, scandalous or outrageous conduct
by a party: Young at p. 134. The misconduct alleged must arise from the conduct of the litigatio n;
a distaste for the unsuccessful litigant, its pre-litigation conduct, or its cause of action is not
sufficient: Luft v Taylor, Zinkhofer & Conway, 2017 ABCA 228 at paras. 72-73, 53 Alta LR (6th)
44; Pillar Resource Services Inc v PrimeWest Energy Inc, 2017 ABCA 19 at paras. 8-9, 153, 46
Alta LR (6th) 224. Further, there is no exception that “justice can only be done by the complete
indemnification of costs”: Luft v Taylor, Zinkhofer & Conway at para. 74. Any such exception
invoking “justice” in the abstract (inappropriately relied on in the costs reasons at paras. 220,
237(b)) is conclusory and would overtake the rule.
[180] The costs reasons are summarized supra, paras. 40-55. The case management judge
concluded that, in appropriate cases, a trustee in bankruptcy could be personally liable for costs.
In this litigation the Trustee in Bankruptcy was the “real promoter” of the litigation, and for that
and other reasons he should be personally liable for costs. The Trustee in Bankruptcy had not
proven that the litigation was authorized by the inspectors. Trustees were officers of the court, and
owed duties to potential defendants. The Trustee in Bankruptcy had commenced this action
without a proper investigation, and without giving the defendants an opportunity to respond. The
serious allegations against Ms. Rose were particularly egregious. Overall, the Trustee in
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Bankruptcy “exercised very poor judgment that equates to positive misconduct”: costs reasons at
para. 227.
[181] Costs awards are discretionary and should not be interfered with unless they reflect an error
of principle or the award is plainly wrong: Hamilton v Open Window Bakery Ltd, 2004 SCC 9 at
paras. 24-7, [2004] 1 SCR 303; Metz v Weisgerber, 2004 ABCA 151 at paras. 6-7, 33 Alta LR
(4th) 17, 348 AR 143; Little Sisters Book and Art Emporium v Canada (Commissioner of
Customs and Revenue), 2007 SCC 2 at para. 49, [2007] 1 SCR 38; Walker v Ritchie, 2006 SCC
45 at para. 17, [2006] 2 SCR 428. The costs award under appeal contains such reviewable errors.
[182] The costs appeal raises the following specific issues:
(a)

Costs in bankruptcy proceedings

(b)

Approval of the inspectors

(c)

Trustees as officers of the court

(d)

The duty to investigate

(e)

Allegations against the respondent Ms. Rose

Costs in bankruptcy proceedings
[183] The costs reasons discuss the question of costs awards in bankruptcy proceedings
generally, and in particular the personal liability of trustees in bankruptcy for costs.
[184] First of all, it is helpful to note that there is no “Bankruptcy Court” in Alberta, contrary to
common parlance and what is suggested in the reasons: costs reasons at paras. 45, 67, 71. There
are only three courts in Alberta: the Court of Appeal of Alberta, the Court of Queen’s Bench of
Alberta, and the Provincial Court of Alberta. Section 183(1)(d) of the Bankruptcy and Insolvency
Act provides that bankruptcy jurisdiction in Alberta is vested in the Court of Queen’s Bench, but
as pointed out in Holden, Morawetz & Sarra, The 2019 Annotated Bankruptcy and Insolvenc y
Act, (Toronto: Thomson Reuters, 2019) para. B-13: “Although commonly referred to as the
bankruptcy court, this reference is done for convenience only; there is in fact no such tribuna l”.
See also Sam Lévy & Associés Inc v Azco Mining Inc, 2001 SCC 92 at para. 20, [2001] 3 SCR
978; Casson v Lakeside Hotel & Resort Ltd (1967), 61 DLR (2d) 421 at pp. 423-24, 59 WWR 65
(BCCA). The correct reference is to the “superior court exercising bankruptcy jurisdiction”.
[185] It is true that the Court of Queen’s Bench maintains a special “commercial” hearing list
that deals with most bankruptcy matters. There is a group of judges that is routinely assigned to
hear that list, but that does not constitute them a “bankruptcy court”, any more than the existence
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of special family law lists creates a “family court”. Further, the existence of the commercial list
does not in any way diminish the mandate of any other judge of the Court of Queen’s Bench to
deal with bankruptcy matters.
[186] The appropriate distinction, therefore, is not between proceedings in the “bankruptcy
court” and proceedings in the “Court of Queen’s Bench”. For costs purposes, the proper distinctio n
is based on the type of work being done. Matters related to what may loosely be called the
mechanics of the bankruptcy process, and issues that arise within that process, are dealt with under
the Bankruptcy and Insolvency General Rules, CRC, c. 368, including its tariff of costs.
Section 197(1) of the Bankruptcy and Insolvency Act provides:
197(1) Subject to this Act and to the General Rules, the costs of and incidental to
any proceedings in court under this Act are in the discretion of the court.
This provision, by its specific wording, only applies to proceedings “under this Act”, that is
proceedings related to the mechanics of the bankruptcy.
[187] On the other hand, civil litigation conducted in the Court of Queen’s Bench, even by a
trustee in bankruptcy, is governed by the Alberta Rules of Court, and costs are dealt with under
Part 10 and Schedule C of the Alberta Rules. While this litigation raises, in part, rights that are
created under the Bankruptcy and Insolvency Act (specifically, under s. 96), it is primarily an action
by the bankrupt estate against third parties. This litigation and its costs consequences are
accordingly governed by the Alberta Rules of Court.
[188] When a corporation is assigned into bankruptcy, its assets and businesses are taken over
by the trustee in bankruptcy. Corporations, including bankrupt corporations, are inanimate legal
persons and can only act through human representatives. The trustee in bankruptcy is the
personification of the bankrupt corporation. When the trustee commences litigation on behalf of a
bankrupt corporation, there is no meaningful distinction to be drawn between the trustee, the estate
in bankruptcy, and the bankrupt corporation. It is artificial to suggest that the trustee is the “real
promoter” of such litigation, as held in the costs reasons at paras. 35-38. By this standard, the
trustee would always be the “real promoter” of estate litigation. The trustee is the person that makes
the decision to commence litigation, with the approval of the inspectors, but bankrupt estate
litigation is conducted by and on behalf of the bankrupt corporation. In any event, this artific ia l
distinction does not affect the liability of a trustee in bankruptcy for costs.
[189] When a trustee in bankruptcy commences litigation on behalf of a bankrupt, the trustee is
always initially liable for costs awards payable to third parties: Sigurdson v Fidelity Insurance
Co of Canada (1980), 110 DLR (3d) 491 at pp. 495-96, 20 BCLR 345 (CA); Pythe Navis
Adjusters Corp v Columbus Hotel Co (1991), 2014 BCCA 262 at paras. 34-36, 61 BCLR (5th)
346; Akagi v Synergy Group (2000) Inc, 2015 ONCA 771 at paras. 22-23, 128 OR (3d) 64;
Vancouver Trade Mart v Creative Prosperity Capital Corp (1998), 7 CBR (4th) 3 at para. 30
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(BCSC). The seminal case is In Re Williams & Co; Ex parte The Official Receiver, [1913] 2 KB
88 at pp. 94-95:
The question in this appeal is one that is so familiar and so well settled with
reference to other jurisdictions that I confess I was surprised to learn that it was
thought capable of being argued in bankruptcy. If trustees of a settlement, or
executors, or administrators of a deceased person, or a receiver, or a liquidator, raise
a contest with another person and bring him into court to defend himself in respect
of some claim which is set up against him, and the claim fails, the trustees, or
executors, or receiver, or official liquidator, are personally liable to pay the costs.
It is immaterial that in making the claim they acted bona fide in the belief that they
were doing that which was for the benefit of the estate which they represented. They
are personally liable as between them and the defendant; they are entitled to an
indemnity out of the estate which they are representing unless they have been guilty
of misconduct. The question of misconduct is not relevant at all in these
circumstances as between the plaintiffs and the defendant whom they have brought
into Court; it does not matter whether they have acted bona fide or not; they brought
an action and failed, and they are personally liable to pay costs, but in a proper case
they are, as I have said, entitled to an indemnity. (emphasis added)
The issue of “personal liability” for costs of a trustee in bankruptcy properly relates only to the
ability of the trustee to be indemnified for its legal expenses by the bankrupt estate, not to the
entitlement of third parties to recover their costs.
[190] Section 197(3) of the Bankruptcy and Insolvency Act provides:
197(3) Where an action or proceeding is brought by or against the trustee, or where
a trustee is made a party to any action or proceeding on his application or on the
application of any other party thereto, he is not personally liable for costs unless
the court otherwise directs.
Three things should be noted: (a) this provision only relates to costs arising from “bankruptcy
work” not general civil litigation: Sigurdson at pp. 493-94, (b) the trustee is presumptively entitled
to be indemnified from the estate for its expenses relating to “bankruptcy work”, in accordance
with the priority scheme in s. 196(6), and (c) in the absence of some misconduct the court will not
direct that the trustee personally bear the burden of those expenses.
[191] These general rules respecting the personal liability of trustees in bankruptcy in ordinary
litigation are summarized in Holden, Morawetz & Sarra, Bankruptcy and Insolvency Law of
Canada, 4th ed (Toronto: Thomson Reuters, online) at para. I§84:
Section 197(3) only applies to proceedings in the bankruptcy court. If a trustee in
bankruptcy takes proceedings or has proceedings taken against it in the ordinary
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civil courts, s. 197(3) has no application, and if the trustee is unsuccessful in such
proceedings, it will be personally liable for costs. The trustee is, however, entitled
to indemnity out of the bankrupt estate unless it has been guilty of some miscond uct
in bringing the proceedings or has taken them without the permission of the
inspectors.
The distinction between the trustee’s liability to pay costs, and its entitlement to be reimbursed by
the bankrupt estate is not always recognized in the cases.
[192] Thus, when a trustee is said to be “personally liable” for costs in ordinary civil litigatio n,
that can, at best, mean that the trustee is not entitled to be indemnified for those expenses from the
estate. This, however, is primarily a matter for the creditors and inspectors. A third party litiga nt,
who has been awarded costs but is a stranger to the bankruptcy itself, is generally not interested in
whether the trustee is entitled to indemnity from the estate. That is a concern of the trustee,
particularly if the estate lacks resources to indemnify the trustee.
[193] It follows that much of the discussion in the costs reasons respecting whether the Trustee
in Bankruptcy should be personally liable for costs was moot. Ms. Rose, as the putative ly
successful litigant, was entitled to recover her costs from the Trustee in Bankruptcy. Absent any
objection from the inspectors, there was no reason for the case management judge to rule on
whether the Trustee in Bankruptcy was entitled to indemnity from the Perpetual/Sequoia estate:
see the costs reasons at para. 43.
Approval of the inspectors
[194] Section 30(1)(d) of the Bankruptcy and Insolvency Act provides that litigation in the name
of the estate must be authorized by the inspectors. The case management judge questioned the
authority of counsel to commence the action. In response to the inquiry from the case manageme nt
judge, “Have inspectors given permission for PWC to bring these legal proceedings?”, the Trustee
in Bankruptcy responded in writing “Yes”. Counsel confirmed, in open court, that the proper
authorization had been obtained, and offered further evidence “if that’s required”. In a later
proceeding, counsel provided a redacted copy of minutes of a meeting of the inspectors which
stated “Proceed as described in Special Counsel’s memos”. From time to time, some of the
inspectors of the Perpetual/Sequoia bankruptcy were present in court.
[195] Despite these assurances, the case management judge held in the Costs Reasons:
64. In this case, despite being asked for evidence that the inspectors had approved
the Action, the Trustee never produced any evidence of inspector approval of the
lawsuit against Ms. Rose.
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In the absence of any indication at all that the action had not properly been authorized, the case
management judge’s insistence on further “evidence” was unreasonable. There was no air of
reality to the suggestion that litigation of this magnitude and notoriety had been advanced as far
as it had without the inspectors being aware of it.
[196] It is trite law that the submissions of counsel are not evidence, but that does not mean that
they can never be relied on. Representations by counsel relating to the conduct of the litigation can
be “accepted by the court in the solemn fashion they are provided”: Peddle v Alberta Treasury
Branches, 2004 ABQB 608 at para. 43. If counsel, as an officer of the court, states in open court
that he or she has authority to pursue the litigation on behalf of the client, that representation can
be relied on in the absence of actual evidence to the contrary: R. v Harrison, [1977] 1 SCR 238 at
p. 246; Selangor United Rubber v Cradock, [1969] 1 WLR 1773 at pp. 1781-82, [1969] 3 All ER
at p. 975 (Ch).
[197] The appellant Ms. Rose argued that from the heavily redacted material eventually provided
it was not possible to tell if the action commenced was the one actually authorized, and if the
authorization included suing Ms. Rose. Whether counsel for the Trustee in Bankruptcy is acting
beyond his authority is primarily a concern of the inspectors. The defendants have no legitimate
interest in inquiring into the decision making process behind the litigation, or the details of advice
received from special counsel. Solicitor and client privilege precludes the defendants or the court
from dissecting the trustee’s litigation strategy and instructions to counsel. If a defendant has some
actual evidence of a want of authority, that is one thing, but a defendant is not entitled to speculate
or go on a fishing expedition.
[198] In summary, it reflected an error of principle for the case management judge to place any
weight on the alleged deficiency in formal proof that the litigation had been properly authorized.
Trustees in bankruptcy as officers of the court
[199] One foundation of the costs award was inferences that the case management judge drew
from the Trustee in Bankruptcy’s status as an “officer of the court”. Partly as a result of this status,
the case management judge criticized the Trustee in Bankruptcy on a number of fronts, such as the
very commencement of what the case management judge though was doomed litigation, the failure
to properly investigate the claim, the failure to give notice to the defendants before suing, and the
content of the pleadings and affidavits. The case management judge recognized that the duties he
expounded had not previously been recognized, but reasoned “I have an ongoing obligation to
expand the common law, where appropriate”: costs reasons at para. 112. The Trustee in
Bankruptcy points to the unfairness of identifying new standards of conduct, ex post facto and
without allowing submissions from counsel, and then criticizing him for not having met them.
[200] It is true that trustees in bankruptcy are officers of the court, and are held to a high standard.
In some instances, a trustee in bankruptcy may not even be able to rely on strict legal rights. For
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example, in Ex parte James (1874), LR 9 Ch App 609 a trustee in bankruptcy was directed to
repay money that had been paid under a mistake of law, even though the trustee had an undoubted
legal right to retain the money. In Lehman Brothers Australia Ltd v MacNamara, [2020] EWCA
Civ 321 at para. 95, [2020] 3 WLR 147 the administrators were directed to correct an admitted
mutual error in the amount of a claim, even though the claims were supposed to be final, and there
was no legal obligation to amend.
[201] Some of the expectations of trustees in bankruptcy are set out in the Code of Ethics for
Trustees, found in sec. 34-52 of the Bankruptcy and Insolvency General Rules:
34 Every trustee shall maintain the high standards of ethics that are central to the
maintenance of public trust and confidence in the administration of the Act. . . .
36 Trustees shall perform their duties in a timely manner and carry out their
functions with competence, honesty, integrity and due care. . . .
39 Trustees shall be honest and impartial and shall provide to interested parties full
and accurate information as required by the Act . . .
This Code of Ethics sets a high standard, but the case management judge’s interpretation of the
scope of these duties, and whether in fact they were violated here, reflect reviewable error.
[202] Trustees in bankruptcy, as officers of the court, obviously owe some duties to the court and
the legal system. The trustee’s primary duty, however, is to the creditors of the estate, through the
inspectors. The obligation of a trustee in bankruptcy to be “honest and impartial” does not displace
this primary duty, or imply some duty to potential defendants in estate litigation. The trustee would
be placed in a conflict of interest if it was also under legal duties to third parties, particularly those
that are adverse in interest to the bankrupt estate. Lawyers, for example, are also “officers of the
court” who are held to high standards, yet they have no duty to third parties to investigate, consult,
give notice, etc., of the type suggested by the case management judge.
[203] Further, the obligation of a trustee in bankruptcy to act “impartially” does not mean that a
trustee cannot take a proper adversarial role in litigation. As noted in Golden Oaks Enterprises
Inc (Trustee of) v Scott, 2019 ONSC 5108 at para. 48:
48 The defendants’ argument implies that a trustee in bankruptcy must refrain from
any advocacy for the position it is taking in litigation. In my view, this is unrealis tic
and even antithetical to the role of the trustee. A trustee must approach an
investigation without any unfounded bias and keep an open mind about what it will
find. Having investigated, however, a trustee abdicates its responsibilities under the
BIA if it fails to apply its expertise and experience to assess the information received
and act on that assessment. Once a trustee has reasonably concluded that there are
assets belonging to the estate in third party hands and that there are grounds to
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recover them, and it obtains instructions to begin legal proceedings from inspectors,
its role necessarily involves some advocacy.
In this case the Trustee in Bankruptcy had investigated the circumstances, and had concluded that
Perpetual/Sequoia had claims against various defendants. The Trustee in Bankruptcy was not only
entitled, but was obliged to pursue those claims. This is not inconsistent with the role of a trustee
in bankruptcy as an officer of the court.
[204] Specifically, a trustee in bankruptcy is not an administrative tribunal: Asian Concepts
Franchising Corp (Re), 2016 BCSC 1581 at paras. 69-70, 40 CBR (6th) 73; Royal Bank of
Canada v Drummie (Trustee of), 2004 NBQB 35 at para. 19, 49 CBR (4th) 90. The duty of good
faith imposed on officers of the court precludes taking advantage of the mistakes of others, but it
does not come anywhere near to requiring that trustees in bankruptcy conduct investigations in a
manner consistent with “the principles of procedural fairness”. Those principles of administra tive
law are not transferable to civil commercial matters; there is no free standing right to procedural
fairness: Highwood Congregation of Jehovah’s Witnesses (Judicial Committee) v Wall, 2018
SCC 26 at para. 25, [2018] 1 SCR 750. The decision in Cormie v Principal Group Ltd (Trustee
of) (1989), 66 Alta LR (2d) 340, 99 AR 1 turns on its particular facts, and disclaims any “broader
or more wide-ranging duty of fairness”. The generic statement in Kaiser (Re), 2011 ONSC 4877
at para. 20, 84 CBR (5th) 29 that a trustee in bankruptcy is an officer of the court and “must act
fairly” is merely conclusory and, in its context, unobjectionable.
[205] A trustee’s duty to provide “full and accurate information as required by the Act” obviously
relates to information about the bankruptcy process. This duty cannot extend to information in the
hands of third parties that the trustee does not have. Here, in any event, the core information about
the Asset Transaction and the Aggregate Transaction was known to all. A trustee is under no
obligation to reveal his litigation strategy, potential defendants, or the privileged advice he has
received from counsel.
[206] Particular criticisms of the Trustee in Bankruptcy call for a separate analysis: the alleged
failure to properly investigate, and the nature of the allegations made against the respondent
Ms. Rose.
The failure to investigate
[207] The case management judge criticized the Trustee in Bankruptcy for failing to conduct a
proper investigation before issuing the statement of claim. As just discussed, there is no general
basis for placing such a free standing obligation on trustees in bankruptcy, and it is not usually a
proper consideration when awarding costs.
[208] As a threshold consideration, it should be noted that the decision to sue was not that of the
Trustee in Bankruptcy alone. The action was approved by the inspectors, based on the advice in
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“Special Counsel’s memos”. The Trustee in Bankruptcy was not the only one who thought
litigation was warranted, based on the investigation actually done. Neither the case manageme nt
judge nor the respondents were privy to the nature of counsel’s privileged advice, or the
discussions by the inspectors.
[209] The general rule is that the unsuccessful litigant pays costs to the successful litigant. As
long as the unsuccessful litigant acted in good faith it does not particularly matter why it lost.
Perhaps it failed to investigate, or its witnesses were unreliable, or it could not meet the burden of
proof, or it misjudged the law or its legal rights. Whatever the reason, losing should not be double
counted. Because the unsuccessful litigant must pay costs, any “failure to properly investigate ”
has already been taken into account.
[210] On this record, there is also no basis to criticize the Trustee in Bankruptcy’s investigatio n,
or to accuse him of having “tunnel vision”.
[211] Following his preliminary investigations, the Trustee in Bankruptcy concluded that the
Asset Transaction might be void for being at an undervalue. On May 28, 2018 he wrote to
Perpetual Energy Parent and Ms. Rose, indicating that some of the transactions “may be void”,
and that the Perpetual group might be indebted to Perpetual/Sequoia as a result. He demanded the
production of the relevant records, but also suggested a “without prejudice meeting with you at the
earliest mutually convenient opportunity to discuss the Transfers”. On June 26, 2018 the Trustee
in Bankruptcy wrote again, indicating that a further review of the documents since provided
confirmed his initial view that the Asset Transaction was void.
[212] It is unclear why this course of conduct should be criticized for involving “tunnel vision”,
or otherwise. The Trustee in Bankruptcy was entitled to form an opinion from his investigatio ns
that the transactions were in breach of s. 96 of the Bankruptcy and Insolvency Act; the summary
disposition reasons accepted that this is a viable claim. Having identified a possible undervalue
transaction, there was nothing objectionable about the Trustee in Bankruptcy pursuing it: Option
Industries Inc (Re), 2020 ABQB 535 at para. 45; Golden Oaks at para. 48. In the absence of any
evidence to contradict his conclusion, the Trustee in Bankruptcy had no reason to change his
opinion. The corporate oppression and director’s duty claims were derivative of that conclusio n.
Absent any other obvious explanation, the Trustee in Bankruptcy had no reason to go looking
down any other tunnels.
[213] There is no rule that a trustee must conduct any, or any particular type of investiga tio n
before suing. The trustee in bankruptcy might obviously seek information from the former
directors of the corporation, but that is not invariably necessary. There may be ample informa tio n
available in the corporate records, or from other sources.
[214] With respect to many issues in this appeal, the Trustee in Bankruptcy was entitled to rely
on the documentary record. As one example, the case management judge was particularly critical
of the Trustee in Bankruptcy’s failure to make more inquiries about the Resignation & Mutual

129

Page: 57

Release: costs reasons at paras. 203-216. This, however, was an issue that could be analyzed from
the documentary evidence. It was known that the Perpetual Energy group and Kailas Capital were
dealing at arm’s length. The Resignation & Mutual Release was negotiated as part of the Aggregate
Transaction. The terms of the Resignation & Mutual Release were known. The timing of the
execution of the Resignation & Mutual Release was known, as was the identity of the signator ies
of that document. The tenure of Ms. Rose as a director of Perpetual/Sequoia was also known, and
the alleged effect of the Resignation & Mutual Release on her duties as a director was also known.
The Trustee in Bankruptcy’s allegation was that, in law, the Resignation & Mutual Release was
ineffective and could not be relied on by Ms. Rose. The need for further investigation is not
obvious.
[215] The case management judge nevertheless criticized the Trustee in Bankruptcy for not
questioning the principals of Kailas Capital about the Resignation & Mutual Release, but it is
unclear what relevant information they could have provided. Certainly, the Trustee in Bankruptcy
was not required to act on their personal legal opinions about the legal effect of the Resignation &
Mutual Release; the Trustee in Bankruptcy had his own counsel for that purpose. The case
management judge suggested that the Trustee in Bankruptcy should have asked the principals of
Kailas Capital: “Did Ms. Rose cause PEI to require you, the 198Co Principals, to execute the
Release against your will?”: costs reasons at para. 212. As previously noted (supra, para. 78), this
is a contrived interpretation of the pleadings. No one suggested that Ms. Rose had forced anybody
to do anything against their will, and it would have been absurd for the Trustee in Bankruptcy to
pose the suggested question to the principals of Kailas Capital.
[216] As another example, the case management judge held that, with respect to the proper
characterization of Abandonment and Reclamation Obligations, the Trustee in Bankruptcy “drew
a legal conclusion without asking Ms. Rose for her position on the matter”: reasons at para. 136.
The characterization of the Abandonment and Reclamation Obligations was an issue of law,
depending heavily on the interpretation of the yet-to-be released Redwater decision. The Trustee
in Bankruptcy was entitled to take his legal advice from his own counsel, and Ms. Rose’s legal
opinion on the matter was irrelevant. As the CEO of a public oil and gas company, if asked she
likely would have indicated that Perpetual Energy Parent, and the industry generally, regarded
them as being real obligations.
[217] Likewise, there was no point in asking Ms. Rose her opinion about the legal effective ness
of the Resignation & Mutual Release. There was no point in asking Ms. Rose or the principals of
Kailas Capital if the Perpetual Group and Kailas Capital/198Co were at arm’s-length; they
obviously were, and no one suggested otherwise.
[218] The case management judge also criticized the Trustee in Bankruptcy for issuing the
statement of claim without waiting for further input from Perpetual Energy Parent and Ms. Rose:
see supra, paras. 49, 211. To summarize, the Trustee in Bankruptcy had demanded and received
certain documents, and on June 26, 2018 he wrote to Ms. Rose, advising of his preliminar y
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conclusion that the Asset Transaction was in breach of s. 96 and contrary to the interests of
Perpetual/Sequoia. He asked Ms. Rose “if there was anything specific you want the Trustee to
consider” or “any other aspect you consider relevant”. Ms. Rose responded that her reply would
come in as timely a fashion as possible and it would “likely be next week”. Ms. Rose did not meet
her expected deadline, but confirmed on July 6 that she was “working diligently to pull together
the additional information”: costs reasons at paras. 126-27.
[219] The Trustee in Bankruptcy never followed up, and never imposed a deadline for Ms. Rose
to reply. The statement of claim, which had been approved over two months earlier by the
inspectors, was issued on August 2, 2018, causing the case management judge to conclude:
[132] Based on my review of the June 26, 2018 Trustee Letter, I find that the
Trustee: (i) invited further material, but did not specify or request anything
particular; (ii) did not set any deadline by which the Perpetual Group was to
respond; and (iii) made no reference to a claim against Ms. Rose.
This criticism was unwarranted:
(i)

The Trustee in Bankruptcy did not “request anything particular” because he had
what he needed. The invitation of June 26, 2018 was an open-ended one, enabling
Ms. Rose to provide anything she thought relevant that had not previously been
produced. This letter was the opportunity the Trustee in Bankruptcy was criticized
for not providing: an opportunity for Perpetual Energy Parent and Ms. Rose to
provide whatever further input they wished.

(ii)

The Trustee in Bankruptcy was not obliged to set any deadline on his open
invitation, if only because Ms. Rose had set her own deadline. It is curious that the
Trustee in Bankruptcy was criticized for not setting a deadline, but no criticism was
directed at Ms. Rose for not meeting the one she imposed herself. The one month
that passed before the statement of claim was issued was reasonable.

(iii)

There was also no obligation to specifically mention a claim against Ms. Rose. The
Trustee’s letter indicated that the transaction did not appear to be in the best
interests of Perpetual/Sequoia. Ms. Rose was the sole director, and she undoubtedly
had access to her own advisers on the legal implications. As noted, there was no
general duty on the Trustee in Bankruptcy to give advance notice to potential
defendants.

In summary, there was no principled basis on which to award enhanced costs because of any
perceived failure to investigate prior to issuing the statement of claim. This pre-litigation conduct
cannot support an award of enhanced costs.
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Allegations against the respondent Ms. Rose
[220] The case management judge was particularly critical of the claim against the respondent
Ms. Rose. This was partly because of the perception that Redwater “nullified” much of the claim,
the perceived “failure to investigate”, and the failure to follow up discussed in the previous section
of these reasons. As noted, the process followed by the Trustee in Bankruptcy did not justify
enhanced costs.
[221] The case management judge specifically concluded that notice must be given before
allegations of breach of duty are made against a director of a public corporation. This was because
“serious allegations of wrongful conduct, eventually became publicly available”. Given the
“magnitude and potentially harmful impact on Ms. Rose’s reputation” she should have been given
advance notice of the allegations and an opportunity to respond: costs reasons at paras. 195-96. He
concluded:
201 Given the nature of the allegations made by the Trustee (which included: (i)
alleged failure to exercise business judgment; (ii) alleged oppression; (iii) an
allegation of being unfairly prejudicial; and (iv) an allegation of unfair ly
disregarding the interests of the creditors of the corporation), and the magnitude of
the claim against Ms. Rose (which was in the range of $220 million), I find the
conduct of the Trustee was egregious. The fact that this tactic was pursued by an
officer of the Court is even more concerning.
On this record, there was nothing “egregious” about the Trustee’s conduct, and it was inaccurate
to suggest it was a “tactic”. As previously discussed, while it may be prudent to do so, there was
no “duty of fairness” to investigate, nor a duty to give advance notice that would justify these
criticisms.
[222] The allegations against Ms. Rose were facially justified. As outlined previously in these
reasons (supra, paras. 153-59), the Trustee in Bankruptcy had good reason to plead that Ms. Rose
was in breach of her duties as a director. Ms. Rose essentially admitted she had abdicated her
responsibility as the sole director of Perpetual/Sequoia, then inconsistently argued that she had
exercised her “business judgment”. Redwater did not “nullify” this claim. The size of the claim
was what it was; this was not a “tactic”.
[223] The case management judge criticized the wording of the pleadings: “unfairly prejudicia l”,
“disregarding the interests”, etc. The Trustee in Bankruptcy cannot be faulted for alleging breach
of director’s duties, and consequential oppression, using the very terminology provided in the
Business Corporations Act. Any other form of pleading might well be criticized. Pleadings are
supposed to outline the case, to avoid surprise. Further, it is doubtful that these pleadings carry the
sense of moral opprobrium attributed to them by the case management judge. Directors of publicly
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traded companies realize that they owe duties to the corporation, and they realize what those duties
are. Others involved with pubic companies would understand the nature of the allegations.
[224] It is worth noting that these pleadings were no more hard-hitting than the allegations in the
statement of defence that the claim was “abusive”, and was “frivolous, irrelevant, and improper”:
63. This action is an abusive attempt by Sequoia’s trustee to indirectly pursue the
agenda of the AER and energy companies that make significant contributions to the
orphan well fund, by suing the Perpetual Defendants in relation to a Transaction
that fully complied with the Regulatory Regime and the law. That agenda should
not be pursued through an abusive lawsuit.
All of the pleadings in this litigation, while sometimes blunt, fairly engaged the underlying issues.
Some of the factums filed in these appeals also included extravagant language.
[225] In addition, the case management judge returned repeatedly to his interpretation of the
pleadings as alleging that Ms. Rose had “forced” the principals of Kailas Capital to enter into parts
of the transaction against their will: costs reasons at paras. 203, 214, 216. Again, the pleadings
could not reasonably be read as alleging duress in any form. That implausible reading of the
pleadings did not justify enhanced costs.
Summary of the Costs Appeal
[226] As noted, costs awards are discretionary and should not be interfered with unless they
reflect an error of principle or the award is plainly wrong. On this record, the award to 85% of
solicitor and client costs was not justified. The claim against Ms. Rose was arguable: Redwater
did not “nullify” this claim. The case management judge overstated the implications of a trustee
being an officer of the court. A trustee does not have to meet administrative law requirements of
fairness. There is no independent duty to investigate owed to third parties. There was no litiga tio n
misconduct that would justify enhanced costs.
Conclusion
[227] In conclusion, appeal 1901-0255AC is allowed. The corporate oppression and public policy
pleadings are restored. The Trustee in Bankruptcy is granted complainant status to pursue the
corporate oppression claim if it so elects. The alternative BIA claim, and the interpretation, scope
and legal effect of the Resignation & Mutual Release are returned to the trial court. The Trustee in
Bankruptcy is granted leave to amend any portions of the statement of claim that would benefit
from clarification, with any dispute about amendments to be resolved by the case manageme nt
judge.
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[228] Appeal 1901-0262AC is dismissed.
[229] Appeal 2001-0174AC is allowed. The awards of costs for the dismissal application and the
application to set costs are set aside and referred back to the case management judge. The words
“in its personal capacity” in paragraph 3 of the costs order were inappropriate.
Appeal heard on December 10, 2020
Memorandum filed at Calgary, Alberta
this 25th day of January, 2021

FILED
25 Jan 2021
JN
Watson J.A.

4z

S latter J.A.
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Appearances:
R. de Waal/L. Rasmussen
for the Appellant/Cross-Respondent PricewaterhouseCoopers Inc., LIT, in its capacity as
the Trustee in Bankruptcy of Sequoia Resources Corp. and not in its personal capacity
D.J. McDonald, Q.C./P.G. Chiswell
for the Respondents/Cross-Appellants Perpetual Energy Inc., Perpetual Operating Trust,
and Perpetual Operating Corp.
S.H. Leitl/G. Benediktsson
for the Respondent/Cross-Appellant Susan Riddell Rose
C.C.J. Feasby, Q.C./M. Wasserman
for the Appellant PricewaterhouseCoopers Inc., in its personal capacity
K.T. Lentz, Q.C.
for the Intervenor Orphan Well Association
G.S. Watson/C.W. Ang
for the Intervenors Canadian Natural Resources Limited, Cenovus Energy Inc., Torxen
Energy Ltd.
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UPON THE HEARING on December 10, 2020 of an appeal by the Appellants Perpetual Energy
Inc., Perpetual Operating Trust and Perpetual Operating Corp. (the “Appellants”) from the Order
of the Honourable Mr. Justice D.B. Nixon granted on August 15, 2019 (the “Appeal”); AND
UPON HEARING submissions from counsel for the Appellants and counsel for the Respondent
PricewaterhouseCoopers Inc., LIT, in its capacity as Trustee in Bankruptcy of Sequoia Resources
Corp. and not in its personal capacity (the “Respondent”);
IT IS ORDERED AND ADJUDGED THAT:
1. The Appeal is dismissed.
Registrar, Court of Appeal
Approved as to form and content this
day of March, 2021
_fAlay
E WAAL LAW

Approved as to form and content this
5tk day of March, 2021
WESTERN ARBITRATION CHAMBERS
BURNET, DUCKWORTH & PALMER LLP

Per:

{00032001-1/285.001}

D.J. McDonald, Q.C. / P.G. Chiswell
Counsel for the Appellants

137

REGISTRAR'S STAMP

COURT OF APPEAL OF ALBERTA

FILED
24 Mar 2021
KH

COURT OF APPEAL FILE NUMBER:

1901-0255AC

TRIAL COURT FILE NUMBER:

1801-06097

REGISTRY OFFICE:

CALGARY

PLAINTIFF:

PRICEWATERHOUSECOOPERS INC., LIT,
in its capacity as the TRUSTEE IN
BANKRUPCY OF SEQUOIA RESOURCES
CORP. and not in its personal capacity

STATUS ON APPEAL:

APPPELLANT

DEFENDANTS:

PERPETUAL ENERGY INC., PERPETUAL
OPERATING
TRUST,
PERPETUAL
OPERATING CORP. and SUSAN RIDDELL
ROSE

STATUS ON APPEAL:

RESPONDENTS

DOCUMENT:

JUDGMENT

ADDRESS FOR SERVICE AND
CONTACT INFORMATION OF PARTY
FILING THIS DOCUMENT:

DE WAAL LAW
1460, 530 – 8th Avenue SW
Calgary, AB T2P 3E6
Phone: (403) 266-0012
Attention:
Direct:
Facsimile:
E-mail:

Rinus de Waal/Luke Rasmussen
(403) 266-0014
(403) 266-2632
lrasmussen@dewaallaw.com

DATE ON WHICH JUDGMENT WAS PRONOUNCED:

January 25, 2021

LOCATION OF HEARING:

Calgary, Alberta

NAMES OF JUDGES WHO GRANTED THIS JUDGMENT:

Madam Justice M. Paperny
Mr. Justice J. Watson
Mr. Justice F. Slatter

{00039338-2/283.001}

138
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Alberta Business Corporations Act to pursue a claim under s. 242(2) of that Act as it may be
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UPON THE HEARING on December 10, 2020 of an appeal by the Appellant
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l . The appeal i s allowed, paragraphs 2, 3, 4 and 5 of the order of the Court of Queen's Bench
pronounced on August 15, 2019 are set aside, and the action is returned to the trial court.
2. The appellant Trustee in Bankruptcy is granted status as a complainant under Part 19 of the
Alberta Business Corporations Act to pursue a claim under s. 242(2) of that Act as it may be
advised.
3. The appellant Trustee in Bankruptcy, if so advised, is granted permission in accordance with
R. 3.65 of the Alberta Rules of Court to circulate a proposed amended statement of claim to
clarify the claims being advanced. Any disputes about the nature and form of the proposed
amendments are referred back to the trial court.
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submissions from counsel for the Trustee in Bankruptcy and counsel for the Respondents Perpetual
Energy Inc., Perpetual Operating Trust, Perpetual Operating Corp. and Susan Riddell Rose;
IT IS ORDERED AND ADJUDGED THAT:
1. The appeal is allowed, paragraphs 2, 3, 4 and 5 of the order of the Court of Queen’s Bench
pronounced on August 15, 2019 are set aside, and the action is returned to the trial court.
2. The appellant Trustee in Bankruptcy is granted status as a complainant under Part 19 of the
Alberta Business Corporations Act to pursue a claim under s. 242(2) of that Act as it may be
advised.
3. The appellant Trustee in Bankruptcy, if so advised, is granted permission in accordance with
R. 3.65 of the Alberta Rules of Court to circulate a proposed amended statement of claim to
clarify the claims being advanced. Any disputes about the nature and form of the proposed
amendments are referred back to the trial court.
___________________________
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"These appeals were complex, raising a number of important and some novel issues
respecting corporate law, bankruptcy law, oil and gas regulation, contracts, and
procedure."
— PricewaterhouseCoopers Inc v Perpetual Energy Inc, 2021 ABCA 92 at para 7 1
PART I. STATEMENT OF FACTS
A.

Overview

1.

This application addresses two of the important and novel issues referred to above. These

issues are of public importance. They relate to the interpretation of federal bankruptcy legislation,
the powers of bankruptcy trustees across the country, and the scope of the oppression remedy in
federal and all provincial corporate legislation.
2.

First, when and how can the presumption in the Bankruptcy and Insolvency Act (the BIA)

that related parties are not dealing at arm's length be rebutted?
3.

Parliament amended the BIA in 2007 to make the presumption of non-arm's length dealings

between related persons rebuttable. This Court and the Federal Court of Appeal have held that
when interpreting "arm's length" in the Income Tax Act (ITA), Courts should consider all relevant
circumstances, including whether the transaction was a step in a multi-step transaction between
arm's length parties. The Court of Appeal in this case interpreted "arm's length" under the BIA
differently, disregarding that the overall multi-step transaction was negotiated at arm's length and
instead focusing on one step of the transaction in isolation. The Court of Appeal treated
Parliament's 2007 amendment to the BIA—never addressed by this Court—as meaningless. There
are now inconsistent interpretations of "arm's length" across Parliament's statute book.
4.

Second, can a trustee in bankruptcy bring an oppression claim on behalf of a select few

creditors of a bankrupt estate?
5.

Until now, a fundamental principle of bankruptcy law was that a trustee might pursue

collective claims on behalf of the estate or all its creditors, but not the claims of only some
creditors. Yet the Court of Appeal granted the trustee complainant status to pursue an oppression

1

Memorandum of Judgment Regarding Costs, dated March 15, 2021.
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claim—a personal claim—in the name of the bankrupt, but on behalf of a select few of its creditors.
This radically expands trustees' powers, allowing them to bring claims on behalf of select creditors.
6.

The Court of Appeal's decision on these issues is inconsistent with appellate authorities

across Canada. Supreme Court intervention can resolve these inconsistencies and clarify key issues
at the intersection of Canada's bankruptcy and corporate law.
B.

Statement of Facts
1.

7.

The Goodyear Assets and the third party sale process

In 2016, Perpetual Energy Inc. (Perpetual Energy), a public company, decided to sell a

large number of gas wells and related lands and infrastructure (the Goodyear Assets). 2
8.

Perpetual Energy held the beneficial interests of the Goodyear Assets through the Perpetual

Operating Trust (POT). The legal interests and licenses for the Goodyear Assets were held by
Perpetual Energy's wholly-owned subsidiary, Perpetual Energy Operating Corp. (PEOC), as
trustee for POT. 3
9.

An extensive sales process culminated in an offer from Kailas Capital Corp. (Kailas), 4 a

stranger to the Perpetual Energy group. 5 It desired a "turn-key" operating entity on closing. 6 Its
offer "stipulated that PEOC was to hold the legal and beneficial interest in the Goodyear Assets". 7
2.
10.

The Aggregate Transaction and the Asset Transaction

After extensive negotiation regarding which specific wells and associated facilities would

comprise the Goodyear Assets, the sale of the Goodyear Assets was accomplished by a negotiated
multi-step transaction, described collectively as the Aggregate Transaction. 8 In short:
(a)
2

Perpetual Energy sold the shares of PEOC to 1986114 Alberta Inc. (198Co), a

PricewaterhouseCoopers Inc v Perpetual Energy Inc, 2020 ABQB 6 (QB Reasons) at paras 9,
11.
3
QB Reasons at para 10.
4
QB Reasons at paras 11-17.
5
Affidavit of Susan Riddell Rose filed October 19, 2018 (Rose Affidavit) at para 35.
6
Rose Affidavit at para 20.
7
QB Reasons at para 56.
8
QB Reasons at para 17; PricewaterhouseCoopers Inc v Perpetual Energy Inc, 2021 ABCA 16
(Appeal Reasons) at para 7.
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corporation incorporated by Kailas (the Share Transaction), pursuant to a share purchase
and sale agreement dated September 26, 2016 (the Share Purchase Agreement). 9
(b)

The Share Transaction required that PEOC combine the legal and beneficial interest

in the Goodyear Assets by purchasing POT's beneficial interest in the Goodyear Assets
(the Asset Transaction) and required the inclusion of a gas marketing contract providing
price protection for the production from the Goodyear Assets. The consideration in the
Asset Transaction mirrored that in the Share Transaction. The Asset Transaction was
effected through an agreement between PEOC and POT dated October 1, 2016, scheduled
to the Share Purchase Agreement (the Asset Purchase Agreement). 10
11.

On October 1, 2016, the Share Transaction closed two minutes after the Asset Transaction,

as required by the Share Purchase Agreement. 11
3.
12.

Sequoia's initial success and then bankruptcy

198Co renamed PEOC "Sequoia Resources Corp" (Sequoia). 12 It operated the Goodyear

Assets for 18 months, executing on its "aggressive abandonment and reclamation program" and
reporting "some initial success". 13 It acquired more wells and related assets from others. 14 Sequoia
increased its production and reduced its environmental obligations, ranking fifth in Alberta for
reclamation certificates. 15 However, by the fall of 2017, gas prices fell. Sequoia's cash flow
declined and Sequoia could not complete its abandonment program or continue to operate without
significant losses. 16 On March 23, 2018, Sequoia assigned itself into bankruptcy.
PricewaterhouseCoopers Inc., LIT, was appointed as Sequoia's bankruptcy trustee (the Trustee). 17

9

QB Reasons at para 17(c); Rose Affidavit at para 41, Exhibit H (Share Purchase Agreement,
September 26, 2016).
10
QB Reasons at para 17(a); Rose Affidavit at para 44, Exhibit J (Asset Purchase Agreement,
October 1, 2016)
11
QB Reasons at paras 58, 92.
12
QB Reasons at paras 17(e), 19.
13
Appeal Reasons at para 12; Affidavit of Mark Schweitzer filed October 4, 2018 (Schweitzer
Affidavit) at paras 24-25, Exhibit A (Sequoia Letter to Stakeholders, March 26, 2018).
14
Schweitzer Affidavit at Exhibit B (Trustee's Preliminary Report, April 11, 2018).
15
Schweitzer Affidavit at Exhibit A (Sequoia Letter to Stakeholders, March 26, 2018), Exhibit B
(Trustee's Preliminary Report, April 11, 2018).
16
Schweitzer Affidavit at para 24, Exhibit A (Sequoia Letter to Stakeholders, March 26, 2018).
17
QB Reasons at paras 19-20.

144
4
4.
13.

The Statement of Claim and the Applications to Strike and Dismiss

On August 2, 2018, the Trustee sued Perpetual Energy, POT, Perpetual Operating Corp.

(the Perpetual Entities) and Ms. Rose, alleging:
(a)

the Asset Transaction was a non-arm's length transfer at undervalue within the

meaning of s. 96 of the BIA (the BIA Claim);
(b)

the business of PEOC had been operated in a manner that was oppressive within

the meaning of the (Alberta) Business Corporations Act (the Oppression Claim);
(c)

the Aggregate Transaction was contrary to public policy, was illegal, or otherwise

a violation of equitable principles (the Public Policy Claim); and
(d)

Ms. Rose, the sole director of PEOC at the time of the Asset Transaction, had

breached her statutory duties under the Business Corporations Act (the Director Claim). 18
14.

The Perpetual Entities and Ms. Rose applied to strike and summarily dismiss each claim. 19

15.

The Perpetual Entities' application to summarily dismiss the BIA Claim addressed only

whether the parties to the Asset Transaction were dealing at arm's length. An arm's length transfer
is reviewable if it occurred within one year before the initial bankruptcy event and requires the
trustee to establish that the debtor intended to defraud, defeat or delay a creditor. A non-arm's
length transfer is reviewable if it occurred within five years before the initial bankruptcy event and
the trustee does not need to establish an intent to defraud, defeat or delay a creditor. The Aggregate
Transaction occurred 18 months before Sequoia's bankruptcy. There is no allegation of an intent
to defraud, defeat or delay a creditor.
5.
16.

The Decision of the Chambers Judge

The Chambers Judge declined to strike or dismiss the BIA Claim on the arm's length issue,

but struck the Oppression Claim and the Public Policy Claim.

18
19

Appeal Reasons at para 13(a)-(d).
Appeal Reasons at para 13.
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17.

The Chambers Judge found that the Kailas group were "at arm's length with all members

of the Perpetual Energy group of entities". 20 He also found that the Kailas group, on one side, and
the Perpetual Energy group, on the other side, negotiated the Asset Purchase Agreement:
(a)

the Kailas group, with its own counsel, negotiated "the Aggregate Transaction (as

a whole) and the Asset Purchase Agreement (on its own);" 21
(b)

"198Co was a sophisticated arm's length party. It negotiated all aspects of the

Aggregate Transaction with the assistance of experienced legal counsel". 22
18.

Despite those findings, the Chambers Judge declined to summarily dismiss the Trustee's

BIA Claim. He found that the record was not "robust" enough to draw the necessary inferences and
that the determination of the "arm's length issue" would turn on the credibility of individuals who
were directly involved in the negotiation of the Asset Transaction. 23
19.

The Chambers Judge struck the Oppression Claim. He found that the Trustee was not a

"proper person" entitled to standing as a "complainant" because the Oppression Claim was not
pursued as a "collective action", a fundamental principle of Canada's bankruptcy regime. 24 Rather,
it was brought on behalf of two subsets of alleged creditors: the Alberta Energy Regulator
(allegedly owed abandonment and reclamation obligations (ARO) associated with the Goodyear
Assets) and municipalities (allegedly owed property taxes at the time of the Asset Transaction). 25
20.

The Chambers Judge correctly held that there was no creditor of ARO. 26 The Chambers

Judge found the outstanding municipal property tax was $1,560,890 at the time of the Asset
Transaction, 27 owed to three municipalities. In contrast, the Trustee reported that the claims filed
by Sequoia's creditors against the estate totalled $244,501,718 at the time of bankruptcy. 28 None

20

QB Reasons at para 55. See also QB Reasons at para 314.
QB Reasons at para 57.
22
QB Reasons at para 314. See also QB Reasons at para 324.
23
QB Reasons at paras 97-102.
24
QB Reasons at paras 204-211.
25
QB Reasons at paras 210-211, 238.
26
QB Reasons at paras 143, 225.
27
QB Reasons at para 334.
28
Schweitzer Affidavit at Exhibit B (Trustee's Preliminary Report, April 11, 2018).
21
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of Sequoia's creditors, other than the three municipalities, were creditors at the time of the Asset
Transaction as the Aggregate Transaction was structured as a debt-free transaction. 29
6.
21.

The Decision of the Court of Appeal of Alberta

The Perpetual Entities appealed the dismissal of their application regarding the BIA Claim.

The Trustee appealed the decision to strike the Oppression Claim and the Public Policy Claim.
The Court of Appeal dismissed the Perpetual Entities' appeal and allowed the Trustee's appeal (the
Appeal Decision). 30
22.

Regarding the BIA Claim, the Court of Appeal rejected the Perpetual Entities' submission

that the Chambers Judge's finding about the arm's length negotiation of the Aggregate
Transaction—including the Asset Transaction (on its own)—rebutted the presumption that the
Asset Transaction was non-arm's length. 31 The Court of Appeal agreed with the Chambers Judge
that the Aggregate Transaction was at arm's length, 32 but stated: "None of that… displaces the
critical fact that, on this record, the consideration paid in the Asset Transaction was apparently set
not-at-arm's-length within the Perpetual Energy group". 33 There was nothing "on this record" to
support that conclusion. The record was that Kailas negotiated all aspects of the Aggregate
Transaction, including the Asset Transaction on its own.
23.

Regarding the Oppression Claim, the Court of Appeal agreed that there is no creditor

associated with ARO. 34 Yet it reversed the striking of the Oppression Claim and granted the
Trustee standing to bring an oppression claim on behalf of all "creditors who were owed money at
the time of the alleged oppressive conduct, and remained unpaid on the date of bankruptcy". 35 The
only such creditors were the three municipalities, 36 each of which entered into agreements with
Sequoia post-closing of the Aggregate Transaction to defer payments. 37 While those three
municipalities' unpaid taxes represent less than one percent of the claims against the bankrupt
29

Rose Affidavit at paras 65-70, 72-76.
Appeal Reasons.
31
Appeal Reasons at para 104.
32
Appeal Reasons at para 99.
33
Appeal Reasons at para 109.
34
Appeal Reasons at paras 137-140.
35
Appeal Reasons at para 140.
36
Rose Affidavit at para 70; QB Reasons at paras 205-206, 334, 368.
37
Appeal Reasons at para 140.
30
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estate, the Court reasoned that "the collective pursuit of all of those outstanding taxes in an
oppression action would be 'collective' not 'selective'". 38
PART II. STATEMENT OF ISSUES
24.

The Appeal Decision raises questions of public importance that warrant guidance from the

Supreme Court, specifically:
(a)

When and how can the presumption in the BIA that related parties are not dealing

at arm's length be rebutted?
(b)

Can a trustee in bankruptcy bring an oppression claim on behalf of a select few

creditors of a bankrupt estate?
PART III. STATEMENT OF ARGUMENT
A.

When and how can the presumption in the BIA that related parties are not dealing at
arm's length be rebutted?
1.

25.

The Appeal Decision makes the 2007 BIA amendment meaningless

Whether a transfer is at "arm's length" determines the number of years before bankruptcy

that are subject to scrutiny under s. 96 of the BIA. 39 The BIA does not define "arm's length" or
"dealing at arm's length".
26.

Section 4 of the BIA defines "related persons" and addresses whether such persons are

dealing at arm's length. Sections 4(2) and (3) define related persons to include two entities both
controlled by the same person or group of persons, and state that if two entities are related to the
same entity, they are deemed to be related to each other. Section 4(5) creates a rebuttable
presumption that related persons do not deal at arm's length:
Presumptions
(5) Persons who are related to each other are deemed not to deal with each
other at arm's length while so related. For the purpose of paragraph 95(1)(b)
or 96(1)(b), the persons are, in the absence of evidence to the contrary,
deemed not to deal with each other at arm's length. 40

38

Appeal Reasons at para 133.
Bankruptcy and Insolvency Act, RSC 1985, c B-3 (BIA) s. 96.
40
BIA, s 4 (emphasis added).
39
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27.

The italicized words were added to s. 4(5) by amendment in 2007. As the Chambers Judge

noted, this change was introduced "to better ensure that legitimate agreements were not
inadvertently captured by the avoidance transaction provisions of the BIA". 41
28.

The Appeal Decision defeats Parliament's intent in amending s. 4(5). It is a retreat to pre-

2007 bankruptcy law, where transactions between related persons are deemed to be non-arm's
length—full stop. The Supreme Court has never addressed the 2007 amendments to s. 4(5), which
apply to claims under both ss. 95(1)(b) and 96(1)(b) of the BIA. Both are important statutory causes
of action available to trustees in bankruptcy across Canada. As the Chambers Judge stated:
"Because of its recency, this presumption has not been extensively considered in the context of the
BIA". 42 The Appeal Decision makes this Court's involvement now necessary to clarify the
interpretation of these federal statutory provisions.
29.

The Chambers Judge found as a fact that arm's length parties 43 negotiated both "the

Aggregate Transaction (as a whole) and the Asset Purchase Agreement (on its own)". 44 He found
that Perpetual Energy's counterparty, Kailas/198Co, "was a sophisticated arm's length party" and
"negotiated all aspects of the Aggregate Transaction with the assistance of experienced legal
counsel". 45
30.

One of those "aspects" was the Asset Transaction, implemented through the Asset Purchase

Agreement between PEOC and POT. The Share Purchase Agreement between Perpetual Energy
and 198Co was executed five days earlier. 46 It included an unsigned form of the Asset Purchase
Agreement (which lists the specific assets that had been negotiated to comprise the Goodyear
Assets, including the gas marketing contract 47) as a schedule 48 and bound Perpetual Energy to
41

QB Reasons at paras 66-69; An Act to amend the Bankruptcy and Insolvency Act, the Companies'
Creditors Arrangement Act, the Wage Earner Protection Program Act and chapter 47 of the
Statutes of Canada, 2005, SC 2007 c 36, s 2.
42
QB Reasons at para 67.
43
QB Reasons at para 55.
44
QB Reasons at para 57 (emphasis added).
45
QB Reasons at para 314 (emphasis added). See also QB Reasons at para 324.
46
QB Reasons at para 17(c).
47
Rose Affidavit at Exhibit J (Asset Purchase Agreement, October 1, 2016, Schedules A, B, C,
D).
48
Rose Affidavit at Exhibit H (Share Purchase Agreement, September 26, 2016, ss. 1.1(xxx),
1.2(xviii), Schedule Q).

149
9
have PEOC enter into it on those terms (with the negotiated value of the Goodyear Assets from
the Share Transaction mirrored in the Asset Transaction). 49 The Share Purchase Agreement left no
room for negotiation of the Asset Purchase Agreement within the Perpetual Energy group.
31.

The Court of Appeal ignored those facts, finding "no legally relevant evidence" to rebut

the presumption that related parties dealt with each other at arm's length. 50 In considering whether
the Asset Transaction was at arm's length, it held that the Aggregate Transaction was irrelevant. 51
It refused to even consider the arm's length negotiation of the Share Purchase Agreement (which
set the assets, terms, and consideration of the Asset Transaction) and the arm's length negotiation
of the Asset Purchase Agreement (on its own), as evidence rebutting the presumption in s. 4(5).
32.

The Appeal Decision neuters Parliament's express direction in amending s. 4(5). In saying

that the consideration was "apparently set" not at arm's length, the Court of Appeal presumably
meant that the consideration was set by PEOC and POT, the related parties to the Asset
Transaction. But there was no evidence that the consideration was set within the Perpetual Energy
group. To the contrary, the finding of fact was that "all aspects" of the Asset Transaction were
negotiated by Kailas/198Co. Yes, the parties to the Asset Purchase Agreement were related. But
Parliament amended s. 4(5) to allow related parties to rebut the presumption of non-arm's length
dealings with "evidence to the contrary". Instead, the Court of Appeal considered that evidence to
be irrelevant and treated the relationship between the parties to the Asset Transaction as a complete
answer.
2.
33.

The Appeal Decision interpreted dealing at "arm's length" under the BIA
differently than under the ITA, contrary to appellate authority

Courts, including this Court, have considered the meaning of "arm's length" in the context

of the ITA, including in cases involving multi-step transactions. But the Court of Appeal refused
to apply that law, despite its own precedent stating that jurisprudence applies. The result is that
there are now two judicial definitions of "arm's length", one for the ITA and another in the BIA.

49

Rose Affidavit at paras 42-47, Exhibit H (Share Purchase Agreement, September 26, 2016, ss.
1.1(xxx), 1.2(xviii), 8.1(a)(xiii), Schedule Q).
50
Appeal Reasons at para 104.
51
Appeal Reasons at para 105.
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34.

In the absence of a statutory definition of "arm's length" in the BIA, the Chambers Judge

correctly considered the Alberta Court of Appeal's decision in Piikani Nation v Piikani Energy
Corp. 52 Piikani holds that the factors the Supreme Court considered in McLarty v R 53 in
interpreting "arm's length" under the ITA "provide helpful guidance and apply in the BIA context
to determine whether, as a question of fact, two parties deal with each other at arm's length". 54
Cases defining "arm's length" in the BIA context, both before and after Piikani, have drawn from
the ITA jurisprudence. 55
35.

The Appeal Decision held that tax jurisprudence is helpful only in determining "what, as a

matter of fact, amounts to 'arm's-length' dealing", 56 but quickly substituted even that analysis with
its own conclusory statement about the facts: "but there is no such factual dispute here: see supra,
para. 99". 57 Paragraph 99 of the Appeal Decision says that while the Aggregate Transaction was
at arm's length, "[t]he issue was that the Asset Transaction concerned only Perpetual Energy
Operating Corp. (later Sequoia), the Perpetual Operating Trust and Perpetual Energy Parent", and
that those related parties were presumed not to deal at arm’s length under s. 4(5). 58 The Court of
Appeal's reasoning is circular: the parties to the Asset Transaction were related, and therefore
presumed to be dealing at non-arm's length, and the presumption is not rebutted because the parties
to the Asset Transaction were related.
36.

The Court of Appeal also chose not to follow the ITA jurisprudence interpreting arm's

length in the context of multi-step transactions. It ignored that guidance, stating: "it does not follow
that cases about the tax consequences of the structure of multi-step transactions apply to
transactions which are challenged under s. 96". 59 That was the same argument the chambers judge
52

QB Reasons at paras 72-80; Piikani Nation v Piikani Energy Corp., 2013 ABCA 293 (Piikani)
at paras 20-23, 26, 29.
53
McLarty v R, 2008 SCC 26 (McLarty).
54
QB Reasons at para 76, quoting Piikani at paras 29-30.
55
See for example: Skalbania (Trustee of) v Wedgewood Village Estate Ltd. (1989), 60 DLR (4th)
43 (BCCA), leave denied (1989) DLR (4th) vii (note) (SCC); Re Tremblay (1980), 36 CBR (NS)
111 (CS Que); 1085372 Ontario Limited v Kulawick, 2019 ONSC 2344 at para 46; Re Hofer, 2019
ABQB 405 at para 22; Montor Business Corp. (Trustee of) v Goldfinger, 2016 ONCA 406 at para
68, leave denied (2016) 44 CBR (6th) 3 (SCC).
56
Appeal Reasons at para 106 (emphasis in original).
57
Appeal Reasons at para 106 (emphasis in original).
58
Appeal Reasons at para 99.
59
Appeal Reasons at para 106.
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made in Piikani, reasoning that the ITA provisions dealing with arm's length differed in purpose
from the BIA preference provisions. The Court of Appeal in Piikani rejected that reasoning. 60
37.

In McLarty, an ITA case, Rothstein J. addressed the circumstances that Courts now

routinely consider to determine whether parties are dealing at arm's length. He noted that "[e]ach
particular transaction or series of transactions must be examined on its own merits", 61 and adopted
the following criteria to use in determining whether parties to a transaction are not dealing at arm's
length: (1) Was there a common mind directing the bargaining for both parties? (2) Were the
parties acting in concert without separate interests? (3) Was there "de facto" control? 62
38.

Rothstein J. also addressed the proper focus of the arm's length inquiry. 63 In McLarty, the

question was whether the taxpayer, McLarty, and vendor, Compton, were dealing at arm's length.
On its face, the impugned transaction was not between McLarty and Compton; rather, it was
between Compton as vendor and Compton as agent for the acquiring taxpayer, and "[o]bviously,
Compton was not dealing with itself at arm's length". 64 The Court held that "this does not end the
analysis" and that "all the relevant circumstances must be considered to determine if the acquiring
taxpayer was dealing with the vendor at arm's length", including "the entirety of the
transactions". 65 The Court rejected the Minister's argument that the focus of analysis was on the
relationship between Compton and itself, finding it too "restrictive". 66
39.

The Court of Appeal's attempt to distinguish McLarty was unconvincing, stating only that

" the Asset Transaction occurred entirely within the Perpetual Energy group, and there was no
external party with a beneficial interest in it analogous to the one held by McLarty". 67 It ignored
the Supreme Court's direction to look at the "entirety of the transactions", including that, by the
time of the Asset Transaction, Kailas/198Co were that "external party" that was already

60

Piikani at para 18.
McLarty at para 62 (emphasis added).
62
QB Reasons at para 78, quoting McLarty at paras 61-62.
63
McLarty at para 65.
64
McLarty at para 59.
65
McLarty at paras 59, 61, 73.
66
McLarty at para 65. See also Poulin v R, 2016 TCC 154 at para 67.
67
Appeal Reasons at para 107.
61
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contractually bound by the Share Purchase Agreement to acquire all of PEOC's shares and had
negotiated the terms of the Asset Transaction to mirror those negotiated in the Share Transaction.
40.

In another tax case, Teleglobe Canada Inc v R, the Federal Court of Appeal found a sale of

shares similar to the Aggregate Transaction was the proper transaction to consider in determining
whether there was an arm's length relationship. The federal government privatised a Crown
corporation, Teleglobe Canada (Old Teleglobe), by selling its assets to a new entity, Teleglobe
Canada Inc. (New Teleglobe) in return for shares of New Teleglobe, which it then sold to Memotec
Data Inc. The Federal Court of Appeal stated:
7
As a result, an inquiry into the intentions of Old Teleglobe and New
Teleglobe is somewhat artificial, as the relevant intentions were those of
Canada and Memotec. Given the fact that at all material times Canada wholly
controlled both Old Teleglobe and New Teleglobe, it was in a position to
dictate to both of these parties the terms of the transaction between them.
However, those terms were within the ambit of negotiations between Canada
and Memotec. Consequently, the terms of the agreement between Old
Teleglobe and New Teleglobe are to be found in the Purchase Agreement,
and in the conveyances which give effect to that agreement.
…
30
Notwithstanding the fact that New Teleglobe and Old Teleglobe were
not at arm's length, this was a single transaction negotiated between parties
who were dealing at arm's length, Canada and Memotec. It was their
agreement which fixed the values in question. … 68
41.

The Court of Appeal strained to distinguish Teleglobe. It stated: "There was no evidence

on this record of any equivalent arms-length negotiation of the consideration that was set in the
Asset Transaction for the transfer of the Goodyear Assets; that consideration was apparently set
in-house, not at arm's-length". 69 As set out above, that was patently wrong. 70
42.

As a result of the Appeal Decision, "arm's length" is defined differently within two federal

statutes. This is contrary to principles of statutory interpretation 71 and inconsistent with Piikani.
Piikani explained that defining "arm's length" consistently in the BIA and ITA "minimizes the
potential for unnecessary conflicts in interpretation" and accords with "the logical assumption that
68

Teleglobe Canada Inc v R, 2002 FCA 408 (Teleglobe) at paras 6-7, 30 (emphasis added).
Appeal Reasons at para 108.
70
QB Reasons at paras 57, 314.
71
Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed at 422-423.
69
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Parliament knows what other statutes say when it passes an enactment, and perhaps even more so
when it amends a statute (i.e. the BIA) to incorporate a term that has defined in the courts in another
context (i.e. the ITA)". 72
43.

There is no principled reason for interpreting "arm's length" differently in two federal

statutes. It is a problem this Court can solve so there is a uniform interpretation of "arm's length"
across Parliament's statute book. Numerous other federal statutes also use the undefined term
"arm's length". 73 Without guidance from this Court, there is conflicting judicial guidance on what
arm's length means, especially in cases of multi-step transactions.
3.
44.

The policy problem created by the Appeal Decision

The Appeal Decision treats the relationship of the parties to a particular agreement as a

complete answer under s. 96 and ignores ITA case law holding that Courts must consider the
entirety of the transaction and all relevant circumstances. In doing so, it creates new risks,
uncertainty, and costs in multi-step transactions.
45.

Examining the step-transaction between related parties in isolation is artificial. 74 In the

modern corporate world, multi-step transactions between arm's length parties, requiring an internal
transaction as one element, are the norm. If each step of an arm's length multi-step transaction can
separately be challenged under s. 96, and the entirety of the multi-step transaction is irrelevant to
the question of arm's length, then the commercial reality is that many otherwise arm's length
transactions could be challenged under s. 96. Such artificial scrutiny could not have been
Parliament's intent in amending s. 4(5). The intervention of this Court is required.

72

Piikani at para 26.
Section 2(5) of the Wage Earner Protection Program Act, SC 2005, c 47, s 1, for example,
contains a rebuttable presumption nearly identical to that in s. 4(5) of the BIA. See also: Companies'
Creditors Arrangement Act, RSC 1985, c C-36, s 2(2); Excise Tax Act, RSC 1985, c E-15, s 2(2.1);
Special Import Measures Act, RSC 1985, c S-15, s 2; Canada Cooperatives Act, SC 1998, c 1,
s 138; Customs Act, RSC 1985, c 1 (2nd Supp), s 97.29; Greenhouse Gas Pollution Pricing Act,
SC 2018, c 12, s 6; Softwood Lumber Products Export Charge Act, 2006, SC 2006, c 13, s 6;
Foreign Publishers Advertising Services Act, SCC 1999, c 23, s 3(6); and Canada Petroleum
Resources Act, RSC 1985, c 36 (2nd Supp), s 69.
74
Teleglobe at para 7.
73
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B.

Can a trustee in bankruptcy bring an oppression claim on behalf of only some
creditors of a bankrupt estate?
1.

46.

Bankruptcy trustees cannot bring claims on behalf of only some creditors

If permitted to stand, the Appeal Decision would be contrary to a core principle underlying

the BIA of collective pursuit of claims on behalf of all creditors. The BIA provides a regime for
"collective" action by a trustee on behalf of creditors, 75 but the trustee is not an agent of the
creditors. 76 It is a creature of statute and has only those rights or powers given to it by statute. 77 It
represents the debtor and "all the general creditors to the extent that [it] can even act on their
behalf against the debtor". 78 It has certain rights to challenge transactions under the BIA and under
provincial legislation. But it cannot pursue the individual claims of certain creditors against a third
party on behalf of those creditors. 79 The Appeal Decision fundamentally altered the law by
permitting the Trustee to do so.
47.

In Principal Group (Trustee of) v Alberta, the bankruptcy trustee brought a claim against

the government for damages sustained by certain creditors of the bankrupt. 80 Berger J. (as he then
was) held that the BIA does not authorize a trustee to bring actions to recover the property of select
creditors of the bankrupt who suffered harm as a result of the same conduct that harmed the
bankrupt. 81 Berger J. relied on the Nova Scotia Court of Appeal in Clarkson Co v Muir, which
held that a trustee "does not function as an agent of the creditors in the ordinary sense but as an
administrative official required by law to gather in and realize on the assets of the bankrupt and
then divide the proceeds in accordance with the [BIA]". 82

75

Lloyd W. Houlden, Geoffry B. Morawetz & Dr. Janis P. Sarra, Bankruptcy and Insolvency Law
of Canada, 4th ed (Toronto, Ontario: Thomson Reuters, 2009) (current to release 2021-3)
(Houlden & Morawetz) at A§2.
76
Clarkson Co v Muir, (1982) 43 CBR (NS) 259 (Clarkson) at para 11; Frank Bennett, Bennett
on Bankruptcy, 22nd ed (Toronto, Ontario: LexisNexis Canada Inc, 2020) (Bennett) at p 85.
77
BDO Canada Limited v Dorais, 2015 ABCA 137 (Dorais) at para 8; Bennett at p 91.
78
A. Marquette & Fils Inc v Mercure, [1977] 1 SCR 547 (SCC) at para 9 (emphasis added).
79
Toyota Canada Inc v Imperial Richmond Holdings Ltd (1997) 202 AR 274 (QB) at para 20
80
Principal Group (Trustee of) v v Principal Savings & Trust Co (1990), 111 AR 81 (QB), aff'd
ABCA, leave to appeal to SCC denied by (1991), 119 AR 160 (note) (Principal I).
81
Principal I at para 25.
82
Principal I at para 25, quoting Clarkson at para 11.
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48.

In a subsequent decision concerning Principal, Virtue J. held that the trustee seeking to

pursue an action on behalf of certain creditors had failed to "recognize the fundamental difference
between an action brought on behalf of [the bankrupt], for damages sustained by it, and an action
brought on behalf of individual creditors of [the bankrupt], for damages sustained by them". 83 He
further held that "[t]he confusion stems from… the fundamental difference between an action
brought by the Trustee to recover a claim of the bankrupt, and an action brought by the Trustee to
advance a claim of the individual creditors of the bankrupt against a third party". 84
49.

The Alberta Court of Appeal in BDO Canada Limited v Dorais affirmed the ratio of the

Principal cases that "a trustee may pursue claims on behalf of the bankrupt estate, but may not
pursue the claims of individual creditors… Personal claims do not 'relate to the property of the
bankrupt' under s. 30(1)(d)" of the BIA under which a trustee has the power to institute
proceedings. 85 The issue in Dorais was whether a trustee could take over the prosecution of actions
started by individual creditors and pursue them on behalf of the bankrupt estate. 86 The Court
observed that "[t]here are sound public policy reasons for preventing a trustee from pursuing
personal claims on behalf of individual creditors" 87 and concluded that the trustee could pursue
the collective claims brought on behalf of all creditors, but not the personal claims. 88
50.

The reasoning in Dorais is reinforced by s. 38 of the BIA, which allows a creditor to apply

to bring a proceeding that would benefit the estate where the trustee in bankruptcy refuses to do
so. Section 38(3) provides that any benefit derived from the proceeding then belongs to the
creditor, with any surplus going to the estate. There is no reverse mechanism in the BIA that allows
the trustee to seize itself of a proceeding that a creditor does not commence, and then re-direct the
benefit (which otherwise belongs to the creditor) to the estate.
51.

The Court of Appeal recognized that the Trustee had to pursue collective action, stating the

Chambers Judge "failed to appreciate the collective nature of the role of a trustee in bankruptcy". 89
83

Principal Group (Trustee of) v Alberta (1993) 139 AR 26 (QB) (Principal II) at para 12.
Principal II at para 15.
85
Dorais at para 8; QB Reasons at para 137; BIA, s. 30(1)(d); Houlden & Morawetz at C§57.
86
Dorais at para 1.
87
Dorais at para 16.
88
Dorais at para 23.
89
Appeal Reasons at para 127.
84
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Yet it granted the Trustee complainant status to pursue personal claims belonging to only some
creditors. This was not a mere error but a deliberate decision that upends tenets of bankruptcy law.
52.

The Court of Appeal stated that the collective nature of the claim was "that the oppression

action was being brought by the Trustee… on behalf of the estate… not on behalf of individual
creditors". 90 But then it confirmed that the Trustee's oppression claim was "on behalf of all other
creditors who were owed money at the time of the alleged oppressive conduct". 91 This statement
acknowledges that the oppression remedy is a "personal claim": 92 it is predicated on the particular
complainant, the complainant's relationship to the person alleged to have acted oppressively, and
its reasonable expectations flowing from that relationship.
53.

The Court then explained why it understood such a claim to nonetheless be "collective".

First, it stated: "[T]rustees in bankruptcy, by definition, represent all of the creditors of the
bankrupt". 93 Surely a claim by a trustee is not collective merely by virtue of the trustee's role. If
that were true, trustees would always be deemed to be acting collectively. Second, it stated: "The
aggregate claims in a bankruptcy always consist of a number of individual claims". 94 This ignores
the difference between creditor claims against the estate and personal claims belonging to creditors
of the estate against third parties.
54.

Third, it stated: "It is admittedly not clear from the record to what extent Perpetual/Sequoia

assumed responsibility for any debts in the Asset Transaction, other than the… municipal taxes.
Nevertheless, the collective pursuit of all of those outstanding taxes in an oppression action would
be 'collective' not 'selective'". 95 The record was clear. PEOC acquired the beneficial interest in the
Goodyear Assets on a debt-free basis, subject to customary closing adjustments. 96 The only

90

Appeal Reasons at para 127.
Appeal Reasons at para 140 (emphasis added).
92
Rea v Wildeboer, 2015 ONCA 373 at para 19; 1043325 Ontario Ltd v CSA Building Sciences
Western Ltd, 2016 BCCA 258 at para 54; Shefsky v California Gold Mining Inc, 2016 ABCA 103
at para 40.
93
Appeal Reasons at para 131.
94
Appeal Reasons at para 131.
95
Appeal Reasons at para 133.
96
Rose Affidavit at paras 46, 48(a), 65-76.
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creditors of PEOC at the time of the Asset Transaction were three municipalities owed $1,560,890
in outstanding taxes. 97 This is less than 1% of the $244,501,718 creditor claims against the estate. 98
55.

This third point reveals a further upending of bankruptcy principles. The Court of Appeal

appears to have reasoned that because the Trustee was seeking to recover damages for the benefit
of the estate as a whole, an oppression claim would be a collective claim (presumably this is what
the Court of Appeal meant when it said the claim was "brought by the Trustee in Bankruptcy on
behalf of the estate… not on behalf of individual creditors"). 99 If the Trustee's Oppression Claim
successfully recovered the unpaid property taxes owed to the three municipalities, the funds would
then be distributed among all the creditors of the bankrupt. But as Virtue J stated in Principal,
"This concept neglects altogether… that monies recovered in personal actions brought on behalf
of the [certain creditors] belongs to [those creditors] personally and have nothing to do with the
bankruptcy". 100 Alternatively, if the Court of Appeal contemplated that, contrary to bankruptcy
rules, any recovered funds would be paid over to the allegedly oppressed municipalities rather than
the estate as a whole, the Trustee would be using the estate's funds (belonging to all the creditors)
to pursue a claim for the sole benefit of three municipalities.
56.

Permitting a trustee in bankruptcy to sue on behalf of a subset of creditors is a radical and

unworkable expansion of the trustee's powers. These new powers are both absent from and
contrary to the principles in the BIA. On what basis can a bankruptcy trustee take up a claim—or
worse, usurp a claim—belonging to a handful of creditors, when the relief would benefit the
bankrupt estate (and all its creditors) as a whole? How does a defendant avoid double exposure to
both a creditor (on its own behalf) and a trustee (on behalf of the creditor) if both can bring claims
for the same conduct? These questions are ripe for this Court's guidance.
2.
57.

Bankruptcy trustees are only entitled to pursue oppression claims, if at all, on
behalf of all creditors

There are two lines of authorities regarding whether a trustee in bankruptcy can be a proper

person to bring an oppression claim. The Appeal Decision is inconsistent with both.
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QB Reasons at para 334; Rose Affidavit at para 70.
Schweitzer Affidavit at Exhibit B (Trustee's Preliminary Report, April 11, 2018).
99
Appeal Reasons at para 127.
100
Principal II at para 16.
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58.

The first line of authority is that a trustee cannot sue in oppression. In Canada (AG) v

Standard Trust Co, Houlden JA held that a trustee "takes the property of a bankrupt as he finds
it… he only succeeds to the rights of the bankrupt and has no higher or greater rights" and therefore
cannot challenge "as oppressive a transaction which was unanimously approved by the board of
directors of the bankrupt corporation". 101 McDonald J. in Gainers Inc v Pocklington agreed with
Houlden JA: "I do not question the correctness of that decision, which concerned proceedings
against another party which had contracted with the corporation: the corporation itself could not
complain that another contracting party's conduct had been oppressive". 102
59.

The other line of authority permits a trustee to sue for oppression on behalf of all the

bankrupt's creditors. The leading case is Olympia & York. 103 Farley J. declined to follow Standard
Trust. 104 He held that a trustee, as the creditors' representative, should be permitted "to bring a
'representative' oppression action on behalf of the creditors in a proper case". 105 Goudge JA
affirmed, holding that a trustee "is neither automatically barred from being a complainant nor
automatically entitled to that status". 106 Goudge JA agreed that the trustee was a proper person to
be a complainant "in effect on behalf of the creditors of [the bankrupt]," 107 noting "[t]his
conclusion is consistent with the bankruptcy principle of collective action to pursue the claims of
the creditors of the bankrupt and the trustee's role as their representative". 108
60.

Before his appointment, Geoffrey Morawetz noted that Olympia & York "extends the role

of the trustee to a party that can pursue an oppression remedy where the objective is to ensure pari
passu treatment for creditors". 109 In Patheon Inc v Frank, Wilton-Siegel J. distinguished Olympia
101

Canada (AG) v Standard Trust Co (1991), 84 DLR (4th) 737 (Standard Trust) at paras 14-15.
Gainers Inc. v Pocklington (1992), 132 AR 35 at 65 (QB) at para 6, supplemental reasons to
132 AR 35 (QB).
103
Olympia & York Developments Ltd (Trustee of) v Olympia & York Realty Corp (2001), 16 BLR
(3d) 74 (Ont SCJ Com List) (Olympia & York QB), aff'd by (2003), 68 OR (3d) 544 (CA)
(Olympia & York CA).
104
Olympia & York QB at para 30; Standard Trust.
105
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Olympia & York CA at para 45.
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Olympia & York CA at para 46.
108
Olympia & York CA at para 46.
109
Geoffrey B. Morawetz, "Under Pressure: Governance of the Financially Distressed
Corporation" in Janis Sarra, ed. Corporate Governance in Global Capital Markets, (Vancouver:
UBC Press, 2011) at 282 (emphasis added).
102
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& York on the ground that the trustee in bankruptcy in Olympia & York "was acting as a
representative of all of the creditors". 110 In Dylex Ltd v (Trustee of) v Anderson, Lederman J.
concluded that it was premature to decide whether a trustee could be a complainant because the
law was not "fully settled". 111 Yet in that case, it was clear that the alleged oppressive conduct had
"affect[ed] the creditors as a whole".
61.

This Court has not addressed the issue of whether a trustee in bankruptcy can bring an

oppression remedy, and if so, in which circumstances. How can permitting a trustee to bring an
oppression claim on behalf of certain creditors be reconciled with the trustee's representative role
as stepping into the shoes of the bankrupt estate on behalf of all creditors and the priority scheme
for the distribution of a bankrupt’s assets under the BIA? There is now conflicting appellate
authority and academic commentary on these points. These are important questions of law and
questions of public importance at the intersection of two vital and long-standing business statutes,
including the BIA and uniform federal and provincial statutes in effect throughout the country.
C.

Another concern about the Appeal Decision

62.

The Court of Appeal held that the Public Policy Claim did not disclose a cause of action.

Yet it granted the Trustee leave to amend its claim. What is the purpose of an application to strike,
and what is the legacy of the Hryniak and Atlantic Lottery culture shift, 112 if courts refuse to strike
plainly bad claims? What is the utility of a strike application if a defendant first needs to ponder
whether the plaintiff's claim might disclose a cause of action if improved with amendments?
Should a strike application be decided on the basis of the pleadings before the Court, not on
suppositions about what might be pleaded, as on an application for summary dismissal? 113
D.

Conclusion

63.

The Appeal Decision throws the law interpreting "arm's length" in the BIA into a state of

confusion. Which approach should courts follow—the decision here or the precedents of the
Supreme Court and the Federal Court of Appeal decided under the ITA? And what does s. 4(5) of
the BIA mean in the case of step-transactions between related parties that are part of multi-step
110

Patheon Inc v Frank, 2009 CarswellOnt 9046 (SCJ) at para 125 (emphasis added).
Dylex Ltd (Trustee of) v Anderson, 2003 CarswellOnt 819 at para 18 (SCJ Commercial List).
112
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Canada (Attorney General) v Lameman, 2008 SCC 14 at para 19.
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transactions negotiated at arm's length? Can the presumption ever be rebutted? If not, what
meaning is given to Parliament's 2007 amendment? If so, what evidence is required? Is a finding
by the trial court that all aspects of the transaction were negotiated by sophisticated, unrelated,
arm's length parties with the assistance of legal counsel, sufficient?
64.

The Appeal Decision also leaves bankruptcy trustees unclear as to whether they can pursue

the claims of individual creditors against third parties. Creditors, in turn, face the possibility of
their personal claims being appropriated by the trustee. And the counterparties to those claims will
potentially have two actions to defend.
65.

These unresolved questions have significant consequences for the parties, corporations,

business people, commercial lawyers, the bankruptcy bar, and bankruptcy trustees across the
country. These important statutory provisions, in force across Canada, require consideration and
clarification by this Court.
PART IV. COSTS
66.

The Perpetual Entities request that costs of this Application be in the cause.

PART V. ORDER REQUESTED
67.

The Perpetual Entities seek an Order granting leave to appeal from the Order of the Court

of Appeal to the Supreme Court of Canada; and awarding costs of this Application in the cause.
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I, W. Mark Schweitzer, of the City of Calgary, of the Province of Alberta, SWEAR AND SAY
THAT:
Introduction
1.

I am the Vice-President, Finance, and Chief Financial Officer of the Defendants Perpetual

Energy Inc. (Perpetual) and Perpetual Operating Corp. (POC). I commenced employment in
this position with Perpetual in May 2017.
2.

As such I have personal information regarding the matters set out in this Affidavit,

except where I state my information is from another source, in which case I believe that
information to be true.
3.

I am a Chartered Professional Accountant, a graduate of Queen's University with a

Bachelor of Commerce degree, and a member of the Chartered Professional Accountants of
Ontario.
4.

Unless otherwise defined, the abbreviations and defined terms in the Perpetual

Defendants' Statement of Defence are used in this Affidavit.
5.

I was not involved in the Transaction in 2016, but I have been actively involved in

Perpetual's review of files, communications with Mr. Darby following Sequoia's bankruptcy and
this action since Mr. Darby's first communication with Perpetual by letter dated May 28, 2018.
6.

I have read the Statement of Claim, Statements of Defence, Applications filed on behalf

of the Plaintiff and on behalf of the Defendants, and the Affidavit of Paul J. Darby in this action.
The Defendants' applications for summary dismissal filed August 27, 2018 seek orders
summarily dismissing this action based on certain threshold issues.
7.

Based on my knowledge of the Plaintiff's claims and the Defendants' defences,

determining the threshold issues as an initial step in this action should:
(a)

dispose of all or substantially all of the Plaintiff's claim;

(b)

eliminate the need for a trial or any other further proceedings in this action;

( c)

save all parties substantial expense; and
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(d)
8.

expedite the Plaintiff's ability to perform its obligations as trustee in bankruptcy.

The Defendant's applications also seek to stay the Plaintiff's application to set aside the

Asset Transaction (as defined in the Statement of Claim) and alternatively for judgment for
$217,570,800 jointly and severally against all the Defendants.
9.

Based on my knowledge of this action, I have set out below some of the issues that I

believe must be addressed, and the Defendants' anticipated evidence to address those issues if
the Defendants' summary dismissal applications are not heard and determined prior to the
hearing of the Plaintiff's application for judgment on the Statement of Claim.
Consideration received by PEOC under the Transaction

10.

While the Asset Purchase Agreement was but one component of the Transaction, Mr.

Darby isolates the Asset Purchase Agreement in his discussion of consideration.
11.

Mr. Darby states in paragraph 44.3 of his Affidavit that it is his opinion that the value of

the "actual" consideration received by PEOC in the Asset Transaction was at most $5,670,200.
He relies exclusively on reserve reports prepared at year·end 2015 that were based upon
assumptions, interpretations and forecasts made at that time. The reports are not attached but
rather Mr. Darby attaches certain summary pages as Exhibit L to his Affidavit.

Based on

paragraph 44.2 of Mr. Darby's Affidavit, it appears that he did not understand the information
presented in the reserve reports, as the end of life abandonment and reclamation costs and
property taxes for the recognized reserves were in fact included.
12.

It is commonly understood in the oil and gas industry that there is no direct correlation

between the net present value discounted at 10% in a reserve report (particularly an outdated
reserve report) and the fair market value of the reserves.

There are a variety of reasons,

including that:
(a)

As expressly noted on all reserve reports, including those cited by Mr. Darby,

they are based on numerous assumptions (including with respect to available financing,
timing of planned expenditures, capital and operating costs and forecasted prices).
(b)

Reserve report information is effective at a fixed point in time. The information

may be materially different at a later time. Among other things, production, well
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performance, capital expenditures, pncmg, operating costs and exploitation and
operational strategies all could change during that period.
(c)

Reserve reports do not include the value of other assets, such as pipelines, other

surface facilities, prospect drilling inventory and undeveloped acreage.
( d)

Reserve reports do not account for a buyer's view of its ability to increase the

value of the reserves and other assets under its own business plan. The fair market
value of assets determined by negotiations between informed industry participants is
complex and influenced by assumptions, forecasts, financing costs, business plans,
strategies and competitive forces.
( e)

Reserve reports do not consider price risk management positions or cost

structure reductions that a buyer and seller may negotiate in determining fair market
value.

(f)

Reserve reports do not consider the cost of financing, timing of planned

expenditures, changes in development and operating strategies and costs that a buyer
may bring to the assets.
13.

In this regard, I also note that Perpetual's Statement of Reserves Data and Other Oil

and Gas Information included in its publicly filed 2015 Annual Information Form states at page
8: "It should not be assumed that the estimates of future net revenues presented in the tables
below represent the fair market value of the reserves. There is no assurance that the forecast
prices and cost assumptions will be attained and variances could be material."
14.

The Perpetual Defendants claim in paragraph 42 of their Statement of Defence that the

value of the consideration received by PEOC/Sequoia was equivalent to the value given by
PEOC/Sequoia under the Asset Purchase Agreement, and list several components of that
consideration, including "the beneficial interest in producing and non-producing oil and gas
properties, which included production, wells, pipelines, facilities and their associated liabilities at
end of life, being the Goodyear Assets ... ".
15.

The Defendants will require factual and expert evidence to show the fair market value of

the consideration received by PEOC (as it then was).
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Consideration given under the Transaction
16.

Mr. Darby states in paragraph 44.1 of his Affidavit that it is his opinion that the

Goodyear Assets had no positive fair market value at the time of the Asset Transaction but
represented a significant net liability of at least $223,241,000.
17.

That was not the conclusion of the new owner of PEOC (soon to be Sequoia) on October

1, 2016, following extensive arm's length negotiations and the new owner's considerable due
diligence.
18.

Mr. Darby states in paragraph 44.2 of his Affidavit that it is his opinion that the value of

the "actual'' consideration given by PEOC in the Asset Transaction was at least $223,241,000.
To support this calculation, Mr. Darby states in paragraphs 39 and 40 of his Affidavit that an
entity named XI Technologies Inc. has developed a software model that estimates
abandonment and reclamation costs, and according to that model the liabilities associated with
the Goodyear Assets were "ARO of $192,127,241 for the Goodyear Wells (abandonment costs
of $98,855,218 and reclamation costs of $93,272,056)"; "ARO of $26,831,000 for the facilities
associated with the Goodyear Wells11 ; and "Property taxes of $10,047,744.20".
19.

The Perpetual Defendants state the value of the consideration given by Sequoia was not

$223,241,000 and claim in paragraph 44 of their Statement of Defence that the value of
PEOC/Sequoia's liabilities at the time of the Transaction was approximately equivalent to the
value of its assets.
20.

The Defendants will require factual and expert evidence to show: (a) the inaccuracy of

the figures used by Mr. Darby1; and (b) the fair market value of the consideration given by
PEOC (as it then was).

1

As one example, the $10,047,744.20 figure cited by Mr. Darby at paragraph 40.3 of his Affidavit
represents information sourced from the Goodyear data room regarding property taxes paid by Perpetual
in 2015. Perpetual believes that in 2016, Sequoia and Perpetual paid $6,376,323 in property taxes with
respect to the Goodyear Assets. The difference would relate to Perpetual's retained Mannville and Panny
heavy oil property taxes paid in 2015 as well as taxes paid with respect to the Warwick gas storage
business that was sold by Perpetual in May 2016.
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· Proof of insolvency
21.

Mr. Darby states in paragraphs 45 to 47 of his Affidavit that:
(a)

prior to the "Goodyear Restructuring", PEOC "had no assets or operations and

may have been insolvent, if it was personally liable to pay the municipal property tax
obligations associated with the assets it held as trustee for POT'';
(b)

by acquiring the Goodyear Assets, PEOC was immediately rendered insolvent;

and
(c)

"As a result of the Asset Transaction, PEOC had no property which, at a fair

valuation, was sufficient to enable payment of all its obligations."
22.

The Perpetual Defendants claim in paragraphs 48 to 50 of their Statement of Defence

that:
(a)

PEOC was not insolvent prior to the Transaction;

(b)

Sequoia was not rendered insolvent by the Transaction nor by the Asset

Purchase Agreement if considered in isolation; and
(c)

Sequoia was not rendered insolvent by the Transaction, but rather was rendered

insolvent as a result of its own conduct and market forces occurring in the 18 month
period after the Transaction.
23.

The Defendants will require factual and expert evidence to address solvency before and

after the Transaction and the causes of Sequoia's ultimate insolvency and bankruptcy. As part
of that evidence, the Defendants will require, among other things, extensive record production
from the Trustee concerning Sequoia's insolvency and oral evidence from Mr. Wang and Mr.
Yang and other management of Sequoia.
24.

For instance, in a March 26, 2018 Letter to Stakeholders, a copy of which is attached as

Exhibit A, the Sequoia Board of Directors and Management provided an overview of Sequoia's
business plan and the factors contributing to its insolvency, stating:
Sequoia Resources Corp., or SRC, was formed in October of 2016 to
implement a gas asset acquisition strategy during what was thought to
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be the bottom of the gas price cycle. The strategy involved acquiring
gas assets, some of which were close to the end of their life-cycle, and
work on reducing the operating costs of these assets, in part through the
implementation of an aggressive abandonment and reclamation program
that would see the restoration of the lands and inactive wells acquired
from previous producers back to their original state prior to the
commencement of oil and gas activities.
Generally, the completion of abandonment and reclamation activities
reduces surface and mineral rental costs and other ongoing expenses,
thus reducing overall operating costs. However, up-front capital is
required to complete these abandonment and reclamation activities.
SRC believed that by completing abandonments in strategic groups (i.e •
. on an area by area basis) and completing portions of the abandonment
process in-house, SRC would be able to clean up legacy obligations more
efficiently and economically than under an otherwise less structured
program; To this end, SRC created an internal abandonment and
reclamation team with in-house environmental functions, guided by a
seasoned and established operational team, most of whose members
have had more thari 20 years of experience in Alberta managing these
same acquired assets.
Operations commenced on October 1, 2016 and SRC immediately began ·
its aggressive abandonment and reclamation program. From October 1,
2016 to December 31, 2017, SRC abandoned 150 wells and received
reclamation certificates for 91 wells.
Due to its outsize focus on cleaning up environmental liabilities, SRC
ranked fifth in the province of Alberta in terms of reclamation certificates
received for the period October 1, 2016 to December 31, 2017. Ahead
of SRC were CNRL, Husky, Cenovus and Paramount, each major Alberta
producers that are orders of magnitude larger than SRC, a small startup. Further, SRC did not drill any new wells or contribute to the creation
of any new environmental obligations during its existence and focused all
of its cash on either rehabilitating legacy assets through workover
programs or the suspension, abandonment and reclamation of those
assets which had completed their productive life and restoring the
associated lands to their original condition, in accordance with applicable
AER and environmental requirements.
SRC also implemented other cost reduction programs throughout its
operations from field to head office and took advantage of the low cost
of office space in Calgary to build a very low G&A, and a lean but
experienced and effective team.
These strategies were successful and on target through to the end of the
summer of 2017. SRC steadily increased its production and reduced its
overall environmental liabilities.
However, by the end of the summer of 2017, gas prices in Alberta began
· to slide. In October, where gas had averaged $2.95/GJ over the past
four years, prices collapsed to an average of $1.32/GJ for 2017 (source
for all historic prices: www.cga.ca). On certain days in October, gas
traded at negative prices; producers such as SRC paid purchasers to take
the gas instead of getting paid. During the 2017/2018 winter (Nov. to
Mar., inclusive), at a time when gas prices are typically higher seasonally
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as heating demand peaks, and where historic prices have averaged
$3.07/GJ for the past four years, prices for the 2017/2018 winter were
$2.04/GJ. During the spring of 2018, gas prices and especially gas
futures continued to collapse. The 2018 summer forecast is now
$1.13/GJ (source for forward prices: www.gasalberta.com as of today's
date).
Forecast pricing for 2019, 2020 and 2021 are also very
significantly down from· forecast pricing when SRC began operations.
Unfortunately, the tum in prices did not appear to be just a short term
anomaly. SRC, as a "dry" gas company also does not benefit from high
liquids pricing as does some of its non "dry" gas competitors.
As prices continued to drop, SRC's management investigated various
options to diversify its gas exposure, to sell assets, to re-capitalize, to
convert vehicle fleets to use compressed natural gas, to purchase
generators and convert gas to electricity for sale. to the grid. SRC even
investigated using gas to generate electricity for cryptocurrency mining.
In this environment, both purchasers of dry gas assets and refinancing
providers were difficult to find. None of the special projects had the
economics or scale to make a significant enough difference, especially
when factoring in the newly implemented and escalating carbon levy.
Ultimately, as a result of the low price environment, SRC could not
complete its abandonment program or continue to operate without
sustaining significant losses: SRC attempted but was unsuccessful in
negotiating with municipalities to reduce its tax burden for 2017 and
2018. Municipal taxes do not scale with gas prices and so in a low price
environment account for a significant portion of SRC's costs. SRC also
attempted but Wi:!S unable to obtain refinancing necessary to outlast this
protracted price collapse.
As a result of these developments, on February 22, 2018 SRC met with
the AER to discuss the options available to SRC for shutting down
operations in a safe and orderly manner. On notice to the AER, SRC
began closing down its biggest loss centres, following a plan for the ·
shut-in of the remaining assets. SRC continued to meet with the AER to
work collaboratively and ensure that environmental and safety concerns
were addressed throughout the shut-down of operations.
SRC entered into this project believing it had a workable strategy to
create a sustainable and profitable gas company through a methodical
abandonment and reclamation program, with a focus on efficiency.
None of the directors were ever paid any fees or remuneration and none
of the shareholders (the majority of whom are canadian) received any
dividends or return of. capital. This unfortunate outcome is not what
anyone had hoped for, and should not have been the end result after the
extraordinary dedication, creativity and hard work from the employees
and partners of SRC over the past year and a half.
The Board of Directors and Management Team at SRC sincerely wish to
thank SRC's employees and partners for all of their contributions.

25.

Sequoia's representations to its stakeholders regarding the cause of its insolvency

appears to directly contradict the opinion of Mr. Darby expressed in his affidavit, as well as the
Trustee's Preliminary Report dated April 11, 2018, a copy of which is attached as Exhibit B.
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Damages claimed
26.

In paragraph 17 of the Statement of Claim, the Plaintiff claims PEOC suffered damages,

which are claimed against all the Defendants, as:
(a)

the difference between the consideration given and received by PEOC as. a result

of the Asset Transaction;
(b)

costs incurred until the Goodyear Assets are returned to POT, including the costs

related to address safety, environmental and other issues relating to the Goodyear
Assets; and
(c)

costs incurred to investigate the Transactions and to act in the best interests of

creditors of PEOC.
27.

The Perpetual Defendants claim in paragraph 51 of their Statement of Defence that

there was no material difference between the value of the consideration given and received
either pursuant to the Asset Purchase Agreement or the Share Purchase Agreement.
28.

The Defendants will require factual and expert evidence to address the alleged damages

the Plaintiff claims PEOC suffered.

Public Policy, Statutory Illegality and Equitable Rescission
29.

In paragraph 24 of the Statement of Claim, the Plaintiff claims the Transactions are

void:
(a)

on the grounds of public policy, for being contrary to the public policy reflected

in the Regulatory Regime;

30.

(b)

on the basis of statutory illegality; and

( c)

on equitable grounds.

Mr. Darby does not address what public policy reflected in the Regulatory Regime or

what provisions of what statutes the Plaintiff relies on.
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31.

Alberta Energy Regulator President and CEO Jim Ellis issued AER Public Statement 2018-

08-08, a copy of which is attached as Exhibit CI addressing Sequoia's bankruptcy. He stated:
However, sometimes there are situations beyond our control. When this
happens, it is our responsibility to identify and address any gaps in our
requirements. Earlier this year, Sequoia Resources Corp. (Sequoia)
informed us that it planned to cease operations without properly
decommissioning more than 4,000 wells, pipelines, and facilities. As a
result, we ordered the company to address its end-of-life obligations.
But how did Sequoia get to this point? What happened that caused them
to be in this position? This is where a gap in the system has been
identified ....
For the AER, this situation has exposed a gap in the system and raised
questions with respect to how we better manage liability in the future. In
some cases, our governing legislation did not provide us the necessary
flexibility to do what is needed, while in other cases our own
requirements and processes were limiting. We are working to fix both ....

32.

If these claims are not struck, the Defendants will · require evidence from various

witnesses, including AER witnesses, regarding the public policy, statutory illegality and equitable
rescission claims.

Document production
33.

I am advised by counsel that the Plaintiff is required to serve an affidavit of records

within 3 months of the servite of the Statements of Defence, that is, by November 27, 2018,
and the Defendants are required to serve affidavits of records within 2 months after they are
served with the Plaintiff's affidavit of records. In a lawsuit of this complexity, I expect the record
production by the parties will be extensive. The Perpetual Defendants .have already commenced
the process to collect, review and produce records.
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34.

I swear this Affidavit for the limited purpose of the Defendants' Application to Resolve

Particular Questions and to Stay the Plaintiff's Application filed August 27, 2018.
SWORN BEFORE ME at the City of Calgary, in )
the Province of Alberta this 3rd day of
October, 2018.

A Commissioner i
Province of Alberta

oa' s in and

KRISTIN AMBROZY

A Commissioner for Oaths
In and for Alberta
My Commission Expires October 10 20 j'i
'
9255454.1

-

,,.

W. Mark Schw~er
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Sequoia Resources Corp.
Sequoia Resources Corp (SRC) is a private, majonty Canadian owned and managed gas company
with opr:-rallorn; in Alberta.

March 2, 2018
On March 2, 2018, SRC filed a Notice of Intention to Make a Proposal ("NOi"} pursuant to Section 50.4
(1) of the Bankruptcy an_d Insolvency Act ("BIA'') and PricewaterhouseCoopers- Inc., UT (''?WC") was
named as proposal trustee.

Please

see the PwC Trustee website at

https·1 www.pwc.comJcaJen/serv1ces/inso!vency-assignments/sequoiareso11rces.hlml

March 23, 2018
On March 23, 201B, SRC made a voluntary assignment into bankruptcy under secllon 49 of the BIA.

PwC has been appointed trustee or the estate ol SRC.

March 26, 2018
Leite.I to Stakeholders

Sequoia Resources Corp., or SRC was formed m October vi 20i6 to implement a gas asset
acquis1t.1on strategy dunng what was thought lo be the bottom of the gas pnce cycle. The strategy

involved acquinng gas assets, some of which were close lo the end of their life-cycle, and work on
reducmg the operm1ng costs of these assets, m part through the implementation of an aggressive
abandonment and reclamation program !hat would see the restoratmn ot the lands and mact1ve wells
acquired from previous producers back to their original stale pnor to !he commencement ot oil and gas
act1v1hes.
Generally, the comple!lon of abandonment and redamat1on aclrvlt1es reduces surface and mineral
rent;il costs and other ongrnng expenses, 1hus reducmg overall operating costs. However, up-front
capital is requ1red lo complete these abandonment and reclarnallon actMtres. SRC believed tha! by
completmg abandonments in strategic groups (1.e. on an area by ;m~.a basis} and cOmplellng portmns
of the abandonment process In-house SRC would be able to cli>an up legacy obliga!tons more
effie1ently and econom1calty than under an othe!Wlse less structured program. To L"lis end. SRC
created an mlemal abandonment and redamat1on leam with in.house environmental funcuons, guided
by a seasoned and established operational team, most of whose members have had more than 20

years of experience m .Alberta managing these same acquired assets.

Operations commenced _on October 1, 2016 and SRC 1mmediale!y began its aggressive abandonment
and reclamation program. From October ·1, 2016 to December 31. 2017, SRC abandoned 150 wells
and received reclamation certificates for 91 wells

1

KRISTIN AMBROZ\'
A Commissioner for Oaths
ln and for Alberta
My Commission Expires October 10, 20!)
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Due 10 its outsize focus on cleaning up enllironmental liabilities, SRC ranked fifth in ihe province of
Alberta in terms of reclamation certificates received for the period October 1, 2016 to December 31,

2017. Ahead of SRC were CNRL, Husky, Cenovus and Paramount, each major Alberta producers
that are orders of magnitude larger than SRC, a small start-up. Further, SRC did not drill any new
wells or contribute to the creation of any new environmental obhgauons during its existence and
focused all of its cash on either rehabilitating legacy assets through workover programs or tl1e
suspension, abandonment and reclamation of those assets which had completed their productive l!fe
and restonng the associated lands to their original condition, in accordance with applicable AER and
enwonmental requirements.

SRC also implemented other cost reduction programs throughout

rts

operalwns from field to head

office and took advantage of the low cos! of office space m Calgary to buikl a very iow G&A, and a

lean but experienced and effective team.

These strategies were successful and on targel lhrough to the end of the summer of 2017. SRC
steadily increased its production and reduced its overall environmental liabmties.

However, by lhe end of the summer of 2017, gas pnces in Alberta began io slide. In October, where
gas had averaged $2 95/GJ over the past four years, pnces collapse.cl to an average of $1.32/GJ for

2017 (source for all h1stonc prices: www.cga.ca). On certain days

in October, gas traded at negative

pnces; producers such as SRC paid purchasers to take the gas instead of getting paid. During the
2017/2018 winter (Nov. to Mar., inclusive), at a time when gas pnces are typically higher seasonally as
healmg demand peaks, and where histonc p!ices have averaged $3.07/GJ for the past four years
pnces for the 201712018 winter were $2.04/GJ. During the spnng of 2018, gas prices and especially
gas futures conhnued to collapse. The 2018 summer forecast 1s now $1 13/GJ (source for forward
pnces: www.gasalberta.com a~ of todays date). Forecast pricmg for 2019, 2020 and 2021 are also
very sigrnflcantly down from forecast pncmg when SRC began operatmns. Unfortun.~tely, the tum m
pnces did not appear to be Just a short term anomaly. SRC, as a "dry" gas company also does not

benefit from high liquids prn:1ng as does some oi its non "dry" gas competitors.

As prices continued to drop, SRC's management investigated vanous options to d1vers;!y rts gas

exposure, to sell assets, to re-1:ap1lalize, to convert vehicle fleets to use compressed natural gas, lo
purchase generators and convert gas to electricity for sale to the gnd. SRC even 11w•es11g,ated
gas to generate eiectncrty for cryptocurrency mining. In this erwironmen!, both purchasers of
assets and refinancing providers were difficult to find. None of the

nrn,,=ts:

had the economics

or scale to make a significant enough difference. '-"'!="·'""' when factoring in the newly implemented
and es,:ai;1m111.1 carbon levy,

Ultimately, as a result of the low price environment, SRC eould not complete !ls abandonment
program or continue to operate w1lhout sustaining significant losses.

SRC

;,tt,.,.,mn!l'"'1

bu! was

unsuccessful m negotiating Wlth mumcipalrties to reduce its tax burden for 2017 and 2018. Municipal
taxes do not scale with gas prices and so m

a low pnce environment account for a s1gmflcant portJon

of SRC's costs. SRC also attempted but was unable to obtain refinancing necessary to outlast this
protracted price collapse.
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As a result of these developments, on February 22, 2018 SRC met with the AER to discuss the

options available to SRC for shutting down operations m a safe and orderly manner. On notice to the
AER, SRC began closing down rts biggest loss centres, following a plan for lhe shut~m of the
remaining assets. SRC continued lo meet witl1 the AER to work collaborahvely and ensure that
environmental and safety concerns were addressed !llroughout the shut--down of operations.

SRC entered mlo this project believing it h;;id a workable strategy to create a sustainable and
profitable gas company through a methodical abandonment and reclamallon program, with a focus on

efficiency.

None of the directors were ever paid any fees or remuneration and none of the

shareholdt>rs (the majonty of whom are Canadi,m) received any dMdends or return of

This

unfonunate outcome is not what anyone had hoped for, and should not have been !he end result after
the extraordinary dedication, creativity and hard work from the employees and partners of SRC over

the past year anrj a half.

The B0;1rd of Directors and Management T earn at SRC sincerely wish to thank SRC's errio!ovet!S and

partners for all of their rnntrihufions.

Emergency.· 1-844-858-8038
Other Inquiries, please ws1/:
https:/JW½w.pwc.comfca/sequ01aresources

Contact sequo,aresourcescorp(Q1gmaif.com
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TRUSTEE'S PRELIMINARY REPORT

IN THE MATI'ER OF THE BANKRUPTCY OF
ESTATE NO,: 25-2351565 • SEQUOIA RESOURCES CORP.
hereinafter referred to as ''SRC'' or the "Company"

of the City of Calgary, in the Province of Alberta
L

Background

SRC (formerly Perpetual Energy Operation Corp.) was acquired by 1986114 Alberta Inc., a
Canadian corporation, on October 1, 2016. SRC grew through a series of transactions in which
SRC purchased primarily dry gas assets. Between September 2016 and August 2017, the
Company grew to approximately 3,200 gas wells ("Wells") and their associated facilities and
pipelines. The Irey transactions were as follows:

Source
Perpetual Energy Operating Corp.
Husky Oil Operations Ltd.
Waldron Energy (in bankruptcy)
Other

Transaction
Corporate sale
Asset purchase
Asset purchase
Asset purchase

Approximate %
of Wells acquired
-75%
-11%
-6%
-8%

Former management of SRC has advised the Trustee that SRC' s business strategy was to:
• · acquire gas assets, some at close to the end of their life cycle, from gas producers;
• implement cost reduction programs throughout its operations to reduce overall costs to
the Company both in the field and at head office; and
• reduce the operating costs of the assets, in part, by cleaning up older wells, and where
appropriate, abandoning and reclaiming wi:11 sites, reducing longterm surface, mineral
and other carrying costs.
Pol'11)tll' management of SRC advises the Trustee that the acquisitions were completed at a time
when gas prices were at historic lows and thought to be at the bottom of the commodity cycle.
Fonner management of SRC also advises that by cleaning up the old wells and implementing the
abandonment and reclamation program. through the creation of an in-house team, SRC believed
that it could reduce costs sufficiently to tum a profit and responsibly produce the remaining
assets.
Based on materials reviewed by the Trustee, for the period October 1, 2016 to December 3 t,.
2017, SRC abandoned approximately 150 wells and received reclamation certificates for
approximately 90 wells. This ranked SRC fifth in the province for number of properties
abandoned and reclaimed, behind CNRL, Cenovus, Husky and Paramount Energy.
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SRC did not drill any new wells since inception. Based on discussions with former management
of SRC, it appears that the Company's cash flow was primarily used on operations, a
rehabilitation program, and on the abandonment and reclamation program.
Fonner management of SRC has advised the Trustee that SRC's strategies appeared to be
successful until around August, 2017, when gas prices in Alberta began to decline significantly.
Gas price depression has continued through the spring of2018 and forecasted prices for summer
2018 remain low.
Former management of SRC advised the Trustee that it investigated various options to diversify
its gas eitposure, to sell certain assets and find other ways to reduce costs. Fonner management
of SRC noted that none of the projects identified had the economics or scale to make a big
enough difference in the face of the low price environment. Former management of SRC asserts
that because of this low price environment, SRC could not complete its abandonment program or
continue to operate without sustaining significant cash losses.
Fonner management of SRC advised the Trustee that SRC recently attempted, unsuccessfully, to
negotiate with several municipalities to reduce the Company(s municipal tax obligations as in
some cases SRC' s municipal tax burden eitceeded the price of gas being sold in the area. The
Trustee u.nderstands that SRC also attempted to obtain the refinancing required to continue
operations during the depressed price environment, but was unable to obtain further funds.
Based on the Trustee's review of SRC's records, it does not appear that any ofSRC's directors
were paid salary, feel! or other remuneration, nor were the shareholders paid any dividends or
returns of capital throughout SRC's eitistence.
Former management of SRC states that because of its financial difficulties and inability to
complete its abandonment and· reclamation progtarn, on February 22, 2018, SRC contacted the
Alberta Energy Regulator ("AER") to discuss the possibility of shutting down operations in
manner satisfactory to the AER. Shortly after this meeting, SRC pursued a plan for the shut-in of
its assets. All of this was completed on notice to the AER. Further discussions with the AER
were held on February 28, 2018 to provide an update to AER on the status of the shut-in program.

II.

NOI and Bankruptcy Proceedings

On March 1, 2018, SRC received a closure order from the ABR. On March 2, 2018, to ensure
the fair and equitable treatment of its creditors and stakeholders while responsibly working with
the AER to safely deal with its assets, SRC filed a Notice of Intention to Make a Proposal.
SRC continued to use its cash on hand to fund the safe and orderly shutdown of Its assets and
entertained offers for its non-producing assets to generate further cash. On March 22, 2018, SRC
closed a sale for a package of gross overriding royalties to provide liquidity and continue the
orderly shutdown. SRC continued to meet with the ABR regularly throughout the NOi
proceedings to provide updates regarding its operations and the status of the shutdown process.
On March 23, 2018, when SRC no longer had certainty it would have sufficient cash to continue

its operations, SRC tenninated all of its employees and contractors and filed a voluntary
assignment into bankruptcy.
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Ill.

Interim Actions of the Tmstee

Securing well sites:
AB at the date of bankruptcy,_ SRC, its staff and various contractors had worked diligently, using
the time and financial resources available, to shut in production on all of the approximately 836
wells that were producing on February 22, 2018. The majority of these well locations were
concurrently locked and chained to prevent access by unauthorised parties as part of the shut in
process. However, as of the date of bankruptcy. approximately 20.25 well sites had not been
locked and chained. Given the public safety concerns associated with unlocked well sites, the
Trustee engaged four former SRC employees and contractors to complete this work on a contract
basis. As of April 5, 2018, the work was completed and all of SRC' s well sires (with the
eJtception of one, as described below) had been locked and chained.
Continue removal of contaminants:
.
As at the date of bankruptcy, fonner management of SRC informed the Trustee that during the
well shut in process, the Company did not have sufficient time and resources to ammge for the
draining and removal of contaminated contents in a salt-water bath at one of its well sites. In
order to mitigate the risk of an environmental incident and the associated public safety risks, the
Trustee contracted with a fonner SRC employee to monitor the site and assist the Trustee in
safely removing the contaminated contents. Subsequent to removal of the contaminated contents
by a third party environmental service provider, the site will be locked and chained.
T!!Jdng possession and recording inventory:
The majority of SRC' s movable assets include trucks, trailers, off highway vehicles and various
agriculture equipment used to perform abandonment and reclamation work. The Company was
not able to provide a detailed ledger of assets with unique unit identification numbers, however
various spreadsheets eJtist that summarised the assets purchased in the key transactions over the
past two years. Using these summaries, the Trustee worked with former management to
coordinate a group of seven previous SRC employees hired on a contract basis to assist in
gathering assets, securing them in central locations and taking an inventory. The movable assets
were spread out across Alberta and the Trustee directed the former employees to relocate assets to
central locations over a period of eight days, advising which locations were not accessible and the
condition of assets found.
Head Office:
The Trustee has contracted with one member of former management and seven former employees
to provide eJtpertise and assistance with coordinating the completion of field safety work,
advising on the Emergency Response Plan, shut-in well status submissions to the regulator,
review and execute crossing requests, completion of revenue accounting and various other
matters, The Trustee hll8 also entered into a short-tenn tenancy agreement for office space and
access to software at SRC's former shared office.

The Trustee is receiving cooperation from former management in the provision of information as
and when requested by the Trustee.
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IV.

Overview of Assets and Secured Claims

Estate Fonds:

Summary of cash held by the estate and funds spent to date:
Sequoia Resources Corp.- in Bankruptcy
Effective April 9, 2018

cash available at date ofBankruptt:y:
Less: Funds segregated pending security review

2,393,921

(450,000)
1,943,921

Collectlon of accounts recelva ble
Disbursements to date:
Assetcollectlon consultants and storage
Office consultants
Rent and storage
Securing well sites

26,101
(19,580)
(22,940)

(104)

(15,994)
(58,618)

Estimated funds committed to date:
Asset collection consultants and storage
Office consultants
Rent and storage
Salt tank consultant and disposal
Securing well sltes

(42,295}

(10,000}
(15,000)
(50,000)

(lS.000)

(Ui.2951
Estimated funds available for the estate

1,776,109

Inventory and Movable Assets:
The Trustee has worked with former employees and contractors to gather and secure SRC' s

trucks, sit~ equipment, trailers, off highway vehicles and tools into two secure locations. The
estimated value of the assets collected to date is unknown at this time.
Secured Creditors

SRC' s largest known secured creditor is Mercuria Commodities Canada Corporation
("Mercuria") which has an outstanding claim in the amount of $447,846.21. Subject to an
arrangement entered into by SRC and Metcnria shortly prior to the date of bankruptcy, the
Trustee is holding $450,000.00 in trust pending completion of the Trustee's independent security
review.
As atApril 9, 2018, 40 liens in the aggregate amount of$33l,104 have been received by the
Trustee,

Books and Records
• The Trustee took possession of the Company's books and records following the assignment in
bankruptcy, ensuring a complete electronic backup was created. As part of the short-term
tenancy agreement for office space at SRC' s former shared office, the Trustee has access to the
various programs and databases used by SRC in the ordinary course of operations.
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Projected Distribution and Anticipated Realization
Until the magnitude of claims has been resolved and the required field safety work is completed,
the Trustee is not in a position to detennine the likelihood of any distributions.
Third-Party Deposits and Indemnity

Prior to the Company filing a NOi on March 2, 2018, SRC provided the Trustee with a $250,000
retainer and an indemnity for fees and expenses in respect of acting as a Trustee. In accordance
with OSB Directive 16, these funds do not form part of the estate and are held in a clearly
identified trust account separated from estate funds.
V.

Legal Matters

The Trustee has engaged independent legal counsel, Torys LLP. The Trustee's legal counsel will
be providing an opinion regarding the validity and enforceability ofMercuria's security and will
be providing assistance with the evaluation of liens.
VI.

Fraudulent Preferences and Rev:iewable Transactions

The Trustee, as part of its due diligence, will be reviewing the books and records for any
fraudulent preferences and reviewable transactions.
VII.

Creditors

The claims of creditors filed prior to the meeting are as follows:
Secured

Preferred
Unsecured

$7,054,630
$53,745
$237,393,343

Total

$244,501,718

VIU.

Fees

Fees and disbursements of the Trustee incurred during the Administratjon of the bankruptcy will
be paid from the funds it has swept from the account held by SRC prior to the bankruptcy.
Dated this JJlh day of April, 2018
PrlcewaterhouseCoopers Inc.
Trustee in the Estate Sequoia Resources Corp.
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I, Susan Riddell Rose, of the City of Calgary, of the Province of Alberta, SWEAR AND SAY
THAT:

Introduction
1.

I am the President, Chief Executive Officer and a director of the Defendants Perpetual

Energy Inc. (Perpetual) and Perpetual Operating Corp. (POC) and am a Defendant in this
Action. Until October 1, 2016, I was also President, Chief Executive Officer and a director of
Perpetual Energy Operating Corp. (PEOC), which was the trustee of the Defendant Perpetual
Operating Trust (POT) and a subsidiary of Perpetual.
2.

As such I have personal information regarding the matters set out in this Affidavit,

except where I state my information is from another source, in which case I believe that
information to be true.
3.

I am a geological engineer, a graduate from Queen's University with a Bachelor of

Applied Science in Geological Engineering and a member of the Association of Professional
Engineers and Geoscientists of Alberta. I have been a Governor of the Canadian Association of
Petroleum Producers since 2008.
4.

Unless otherwise defined, the abbreviations and defined terms in the Perpetual

Defendants' Statement of Defence are used in this Affidavit.
5.

I have read the Statement of Claim, Statements of Defence, Applications filed on behalf

of the Plaintiff and on behalf of the Defendants, and the Affidavit of Paul J. Darby in this action.
I understand from my review of the Statement of Claim that the Plaintiff (also referred to in this
Affidavit as the Trustee) alleges, among other things, that:
(a)

the "Asset Transaction" as defined in the Statement of Claim was entered into

between PEOC and POT in circumstances where PEOC, Perpetual, POC, POT and myself
were not dealing at arm's length with each other within the meaning of the BIA; and
(b)

the Trustee is a proper complainant within the meaning of Part 19 of the ABCA,

that I exercised my powers as a director of PEOC, and Perpetual and POC conducted
their business, in a manner that was oppressive to the interests of the creditors of PEOC
for the benefit of Perpetual, POC and myself personally.
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6.

I swear this Affidavit in support of the Defendants' Applications for Summary Dismissal

filed August 27, 2018 seeking orders summarily dismissing this action. This affidavit addresses
two of the threshold issues raised by those applications:
(a)

Were the parties dealing at arm's length with each other within the meaning of

the BIA?
(b)

Is the Plaintiff a "complainant" entitled to bring an oppression claim under s. 242

of the ABCA?
7.

The Defendants' Applications also raise the threshold issue as to whether the claim

made on the grounds of "Public Policy, Statutory Illegality and Equitable Rescission" in
paragraph 24 of the Statement of Claim should be struck.
8.

My Application also raises the threshold issue as to whether the entire claim made

against me should be dismissed given that I was released from any claims, and whether the
claim regarding my duties to PEOC should be struck.

The Perpetual Entities
9.

Perpetual is a publicly-traded oil and natural gas exploration, production and marketing

company headquartered in Calgary, Alberta. Perpetual operates a diversified asset portfolio,
including liquids-rich natural gas assets in the deep basin of west central Alberta, heavy oil and
shallow natural gas in eastern Alberta, with longer term opportunities through undeveloped oil
sands leases in northern Alberta. Perpetual is an Alberta corporation.
10.

POT is a trust established pursuant to the POT Trust Indenture effective as of August 1,

2002. Perpetual is the beneficiary under the POT Trust Indenture to various oil and gas
properties, licences and permits. POT administers the beneficial interest in the assets subject to
the POT Trust Indenture. At all material times prior to the Transaction, PEOC was the trustee
under the POT Trust Indenture.
11.

POC is an Alberta corporation and wholly owned subsidiary of Perpetual. Following the

Transaction, POC was the trustee under the POT Trust Indenture.
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12.

PEOC was at all material times prior to the Transaction an Alberta corporation and a

wholly owned single-purpose subsidiary of Perpetual.
13.

At all material times prior to the Transaction, the relationship of the Perpetual entities

was as shown on the following chart:

Perpetual

100% of shares

POC
Beneficiary

PEOC
(Trustee)

POT

14.

Immediately after the Transaction, under its new ownership and management, PEOC

changed its name to Sequoia.

Summary of the Transaction
15.

The Transaction refers to the sale by Perpetual of some of its shallow gas properties in

Alberta to an unrelated third party in October 2016. Perpetual held the properties in its wholly
owned subsidiary, PEOC, which held legal title as trustee of POT.
16.

As set out in the Perpetual Defendants' Statement of Defence under the headings

"Background to the Transaction" and "The Transaction", the Transaction resulted from
Perpetual's decision in 2016 to sell, and 198's decision to purchase, certain shallow natural gas
assets in light of the parties' respective business plans.
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17.

As part of the marketing process, Perpetual solicited third party buyers, established a

data room, entered into confidentiality agreements with third parties, and made multiple
presentations to third parties, all as discussed in more detail below.
18.

One of the parties that entered into a confidentiality agreement was Kailas. Negotiations

with Kailas (and 198, which it incorporated to effect its business strategy) ensued over several
months between May 2016 and October 1, 2016. Those negotiations were conducted by
representatives of Kailas, referred to as the Purchaser Team, and representatives of Perpetual,
referred to as the Vendor Team. At all material times, and respecting all steps in the
Transaction, the Purchaser Team and the Vendor Team negotiated as self-interested
adversaries at arm's length.
19.

On September 26, 2016, the negotiations between the Purchaser Team and the Vendor

Team culminated in an agreement to effect the Transaction, the substance of which was that
198 would acquire all of the shares of PEOC, conditional upon PEOC and POT first combining
into PEOC the legal and beneficial interests in the sale assets, being certain producing and
non-producing oil and gas properties in north and east Alberta (the Goodyear Assets).
Production from the Goodyear Assets was approximately 35 MMcf/d. Booked reserves were
approximately 83 Bcf.
20.

A transaction structure was used by the parties to execute the Transaction in preference

to a direct sale of the Goodyear Assets to Kailas as it resulted in a considerable reduction in the
number of agreements, licenses and registrations associated with the assets that needed to be
conveyed to complete the sale. Additionally, the delivery of the Goodyear Assets in a turn-key
corporate form on closing was commercially desirable to Kailas. As detailed in Exhibit A, the
transaction structure used an estimated 6,404 conveyances to complete, an approximate twothirds reduction from an estimated 19,382 conveyances that would have been required if the
Goodyear Assets were sold directly to Kailas.
21.

As part of the Transaction, Perpetual negotiated with a counterparty and contracted to

pay for the Gas Marketing Contract for the benefit of PEOC which provided a minimum gas price
for an estimated 90% of the anticipated production from the Goodyear Assets for 23 months
following closing.

6
6

The Parties were dealing at arm's length with each other
22.

Based on my review of the Statement of Claim, I understand that the Plaintiff claims

that the Asset Purchase Agreement, being the Purchase and Sale Agreement between PEOC
and POT dated October 1, 2016 (also referred to in the Statement of Claim and in this Affidavit
as the Asset Transaction), was made in circumstances where "PEOC, PEI, POC, POT and Rose
were not dealing at arm's length with each other within the meaning of the BIA".
23.

That is not correct. The Asset Transaction was a necessary and integral imbedded step

in the Transaction that involved the combination of the legal and beneficial interest in the
Goodyear Assets into PEOC. The negotiation of and entering into the entire Transaction,
including each of the Share Purchase Agreement, the Asset Purchase Agreement and each of
the other related steps, were at arm's length.
24.

This section of my Affidavit shows that from the start of the sales process to the closing

of the Transaction, and with respect to all aspects and steps in the Transaction, the parties
were dealing at arm's length with each other.

The Sales Process
25.

When Perpetual determined in 2016 that it was in the company's best interests to sell

certain shallow natural gas assets, it took the steps typically taken by oil and gas companies
that want to sell assets.
26.

Perpetual established a data room that included relevant and material technical,

operational, administrative, and legal information, including title and operating documents, well
files, joint venture agreements, marketing agreements, handling agreements, gathering
agreements, transportation agreements, consulting contracts, environmental information,
corporate information, and lease operating statements regarding the assets that Perpetual
wanted to sell. A list of all the records in the data room is attached as Exhibit B.
27.

Perpetual solicited over 10 potential third party buyers of the assets.

28.

POT entered into confidentiality agreements with 4 third parties to permit them to

conduct due diligence and review the information in Perpetual's data room.
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29.

Perpetual provided multiple presentations to prospective purchasers, including extensive

analysis of recently implemented operating models, its in-house management system of
abandonment and reclamation activities and results, and workover, recompletion and drilling
opportunities with respect to the assets.

The Negotiations with Kailas/198
30.

In May 2016, Kailas approached Perpetual as a potential purchaser. Kailas and its

principals were unknown and unrelated to me and Perpetual. I was advised that Kailas is a
private financial consulting and investment company. I came to understand that Kailas is a
sophisticated and active investor in the Canadian oil and gas sector. A copy of an Alberta
corporate search of Kailas dated October 1, 2016 is attached as Exhibit C. It shows that the
directors of Kailas were then Hao Wang and Wentao Yang and that each was a 50%
shareholder.
31.

On May 12, 2016, PEOC, as trustee of POT, and Kailas entered into a confidentiality

agreement, a copy of which is attached as Exhibit D.
32.

On May 17, 2016, Kailas gained access to Perpetual's data room.

33.

On May 18, 2016, Perpetual formally retained Macquarie Capital Markets Canada Ltd.

(Macquarie), which had introduced Perpetual to Kailas, as its independent third party financial
advisor in relation to Kailas. Macquarie provided ongoing strategic advice to Perpetual
throughout the negotiation and consummation of the Transaction.
34.

On July 7, 2016, Kailas delivered an unsigned letter of intent proposing a corporate

transaction specifically to purchase shares of PEOC, "which will hold all of the legal and
beneficial interests in certain Eastern Alberta shallow gas assets" of Perpetual for $1, "including
the assumption of outstanding environmental obligations associated with" the assets and the
establishment of a gas marketing contract securing a floor price for natural gas sales. A copy of
the letter of intent is attached as Exhibit E. The parties did not execute the letter of intent but
decided it would be more efficient to start negotiating all aspects of the Transaction and the
agreements required to effect the Transaction as proposed by Kailas/198.
35.

The Purchaser Team negotiating on behalf of Kailas/198 was comprised of Hao (Harold)

Wang and Wentao Yang, and was advised by Kailas/198's lawyers McCarthy Tetrault LLP. The
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Vendor Team providing information and negotiating with the Purchaser Team on behalf of
Perpetual included myself, Gary Jackson (VP Land, Acquisitions & Divestitures), Vicki Benoit1
(then VP, Production), Linda McKean (VP, Exploitation), Marcello Rapini (VP, Marketing),
Eugene Doherty (Manager, Acquisitions & Divestitures), Josh Lambden (Senior Evaluation
Engineer, Acquisition & Divestitures), Susan Hargreaves (Manager, Mineral Lands & Contracts)
and other senior employees of Perpetual, and was advised by Perpetual's lavvyers Burnet,
Duckworth & Palmer LLP. The Purchaser Team and the Vendor Team were strangers.
36.

While I was intimately involved with the negotiations, some of the information below I

have learned from speaking with other members of the Vendor Team who had direct
responsibility for such matters.
37.

Perpetual's negotiations with the Purchaser Team were not exclusive. Gary Jackson

continued to pursue and solicit other interested purchasers until Kailas delivered its letter of
intent on July 7, 2016.
38.

Based on my experience and observations, the Purchaser Team was knowledgeable,

willing, unpressured, and experienced in negotiating and executing oil and gas transactions of
the scale, complexity and scope of the Transaction.
39.

From July 2016 until October 1, 2016, the Purchaser Team and the Vendor Team

negotiated the Transaction as self-interested adversaries, each advised by separate legal
counsel and the Vendor Team further advised by Macquarie. In particular:
(a)

the Vendor Team and the Purchaser Team actively negotiated the structure and

commercial terms of the Transaction, including which assets would be included in the
Asset Purchase Agreement to form the composition of PEOC at closing, and all
agreements that implemented the Transaction;
(b)

the Purchaser Team conducted and completed extensive and detailed reviews of

the Goodyear Assets, including by visiting field sites to assess the assets and personnel,
and numerous meetings with Perpetual's staff to further understand the performance
potential of the assets, ask questions and request further information. This involved the

1

On September 26, 2016, Kailas offered to employ Ms. Benoit following closing as an employee of
Sequoia. She resigned from her employment with Perpetual the same day.
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Purchaser Team obtaining a complete understanding of the associated hydrocarbon
pools, wells and tangible assets, reserve reports, land schedules, lease operating
statements, the established lower cost operating model and practices for the Goodyear
Assets, and associated future estimated abandonment and reclamation costs that would
be required;
(c)

the

Purchaser

Team

engaged

in

extensive

technical

discussions

and

presentations with the Vendor Team to assist in their assessment of the Goodyear
Assets and the business going forward. A copy of the management presentation is
attached as Exhibit F;
(d)

the Purchaser Team and the Vendor Team negotiated the specifics of

transitioning the assets to a sustainable cost structure relative to current natural gas
prices, including the transition of a reduced group of field and office employees and
in-house abandonment and reclamation equipment and processes;
(e)

the Purchaser Team and the Vendor Team negotiated the Gas Marketing

Contract to substantially eliminate natural gas price risk for PEOC/Sequoia under the
new ownership of 198 and, combined with the sustainable cost structure, ensure
profitable operation of the Goodyear Assets for close to two years to enhance the
execution of the Purchaser's business plan. The Gas Marketing Contract was also
negotiated to allow Perpetual to retain some natural gas price upside opportunity in
certain circumstances; and

(f)

the Purchaser Team and the Vendor Team negotiated the specifics of the

statement of adjustments to establish responsibility for costs and revenue for the
Goodyear Assets as Perpetual's prior to October 1, 2016 and as the Purchaser's after the
closing date. In addition, the statement of adjustments was negotiated to provide a
typical mechanism for settlement of working capital adjustments.
40.

On August 8, 2016, Kailas incorporated 198. A copy of an Alberta corporate search of

198 dated October 1, 2016 is attached as Exhibit G, showing that the directors of Kailas were
then Wang and Yang, and that 198 had changed its name to Kailash Natural Resources Corp. as
of September 29, 2016. 198 became the purchaser of PEOC's shares as per the Share Purchase
Agreement entered into on September 26, 2016.

10
10

The Share Purchase Agreement dated September 26, 2016
41.

Perpetual and 198 entered into the Share Purchase Agreement dated September 26,

2016, a copy of which, with only cover pages for certain schedules, is attached as Exhibit H.
42.

The Share Purchase Agreement established the Goodyear Assets to be included in the

Transaction and mandated several other interrelated and interdependent agreements and steps
as necessary and integral parts of the Transaction, including the Asset Purchase Agreement.
The Share Purchase Agreement incorporated the Asset Purchase Agreement, Gas Marketing
Contract and several other agreements as schedules, and as constituting "the entire agreement
between the Parties".
43.

Key terms of the Share Purchase Agreement included the following:
(a)

198 purchased all of Perpetual's shares in PEOC for $1.00;

(b)

Perpetual warranted to 198 that the transfer of the beneficial interests in the

Goodyear Assets from POT to PEOC would be executed and would constitute binding
obligations on the parties, and its delivery in the agreed form was a condition of closing;
(c)

Perpetual, as negotiated by Kailas for 198, provided additional consideration to

PEOC to enable it to successfully operate its assets on a go forward basis and to effect
Kailas and 198's business strategy:
(i)

POT entered into the Gas Marketing Contract with Mercuria on September

26, 2016 to secure a minimum natural gas price for PEOC, and 198 committed to
deliver at least the Hedged Monthly Production Volume to Mercuria from closing
on October 1, 2016 to October 31, 2018. A copy of the Gas Marketing Contract is
attached as Exhibit I;
(ii)

Perpetual entered into the Office Sublease, subleasing to PEOC 15,300

square feet of office space without PEOC having any obligation to pay rent or
operating costs until March 31, 2018;
(iii)

Perpetual caused POT to grant PEOC ownership rights and licences for

Proprietary Seismic Data; and
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(iv)

Perpetual cooperated with 198 to establish a low operating and

administrative cost structure through the orderly transition of 40 employees from
Perpetual to PEOC;
(d)

Perpetual and 198 negotiated additional terms:

(i)

to provide sharing of benefit from future municipal tax reductions that

may occur in the fourth quarter of 2016 and 2017;

(ii)

to allow for the recovery of the Crown royalty deposit and Crown royalty

credit;
(e)

between the date of the agreement and closing, except pursuant to the Pre-

Transaction Reorganization (as defined in the Share Purchase Agreement) and the Asset
Purchase Agreement, Perpetual agreed that it shall cause PEOC to not permit or
otherwise agree, without the prior written consent of 198, to do anything outside the
ordinary course of business. The practical effect of this obligation was that 198 directed
the operation of PEOC during the interim period;

(f)

Perpetual agreed not to dispose of or alienate any of the Goodyear Assets, or to

enter into any material contracts with respect to the Goodyear Assets; and
(g)

immediately following closing of the Share Purchase Agreement, 198 was

required to file articles of amendment to change the name of PEOC to remove all
references to Perpetual, and take all action necessary to remove references to Perpetual
in conducting its business, including signage relating to assets.

The Asset Purchase Agreement dated October 1, 2016
44.

As part of the Transaction, Perpetual and Kailas/198 also negotiated the Asset Purchase

Agreement between PEOC and POT dated October 1, 2016, a copy of which, with only cover
pages for certain schedules, is attached as Exhibit J.
45.

At all material times prior to the Transaction, PEOC held the legal interests to the

Goodyear Assets. The Asset Purchase Agreement combined in PEOC those legal interests and
the beneficial interests held by POT.
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46.

The Asset Transaction was entirely negotiated between the Vendor Team on behalf of

POT and the Purchaser Team on behalf of PEOC. Specifically, as the buyer of the Goodyear
Assets, the Purchaser Team (representing Kailas/198) was the party that was economically
interested in, controlled and negotiated the commercial terms and all other aspects of the Asset
Purchase Agreement on behalf of PEOC, including which assets would comprise the Goodyear
Assets, and the terms of the statement of adjustments, the first two pages of which are
attached as Exhibit K. Perpetual's economic interest in, and control of, the commercial terms
of the Asset Purchase Agreement was as a seller of the Goodyear Assets by POT.
47.

The Asset Transaction would not have occurred had PEOC already owned the beneficial

interest in those assets. That is, it was a necessary step in the Transaction required by 198, but
not a step that would have occurred independent of the Transaction, and not a step that would
have occurred had PEOC, like most companies, held the legal and beneficial interests in its
assets.
48.

The Purchaser Team and the Vendor Team negotiated key terms of the Asset Purchase

Agreement which included:
(a)

PEOC paid POT a purchase price of $10. In addition, $134,022 was paid by POT

to PEOC to balance adjustments to reconcile prepaid expenses related to PEOC's
business after October 1, 2016 and invoices for portions of expenses related to the
period prior to October 1, 2016 and not yet due. The payment by POT to PEOC of
$134,022 was paid to McCarthy Tetrault LLP in trust for the benefit of PEOC. The receipt
for this payment is attached as Exhibit L;
(b)

POT transferred its beneficial interest in the Goodyear Assets to PEOC;

(c)

PEOC provided a licensed copy of the Purchaser Proprietary Seismic Data; and

(d)

at its own cost, POT acquired on September 26, 2016 and then assigned and

novated PEOC in its personal capacity into the Gas Marketing Contract dated
September 26, 2016 with Mercuria, a third party marketing company, by which Mercuria
agreed to pay PEOC a gas price of at least $2.58/GJ on an average 33,611 GJ/day (or
approximately 90% of PEOC's production) for 23 months. Under the agreement, POT
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retained upside for monthly index settlements higher than $2.81/GJ over the same
period.
With respect to (d), the cost to POT of the Gas Marketing Contract over its life was

49.

$12.9 million, whereas POT earned $900,000.
50.

The beneficial interest in those assets not sold to PEOC, referred to as the KeepCo

Assets, remained in POT. The legal interests in the KeepCo Assets were transferred from PEOC
to POC between August and October 2016 along with related Crown and freehold mineral lease
transfers and related assignments, caveat transfers, contract assignments and novations and
operating licence transfers.
51.

Immediately following closing of the Asset Purchase Agreement, POC replaced PEOC as

the legal owner of the KeepCo Assets and as trustee of POT.
52.

As President and CEO of PEOC, I executed the Asset Purchase Agreement on behalf of

both parties (POT's execution was by its trustee PEOC). That agreement was executed prior to
closing, when I was still an officer of PEOC. Execution of the Asset Purchase Agreement
occurred only after the Purchaser Team advised that all the terms were accepted by 198, which
upon closing became the sole shareholder of PEOC. I resigned as an officer and director upon
closing.
53.

The execution of the Asset Purchase Agreement on behalf of PEOC was necessary to

satisfy the condition in the Share Purchase Agreement that the transfer of the beneficial interest
in the Goodyear Assets would occur in the agreed form on closing of the Asset Purchase
Agreement and to effect the Transaction.

Emails and Drafts ofAgreements showing Arm's Length Dealings
54.

In the course of preparing this Affidavit, I have reviewed emails betvveen the Purchaser

Team and the Vendor Team or their respective counsel that illustrate the arm's length dealings
between the parties concerning the Transaction as a whole and the Asset Purchase Agreement
on its own. These records clearly show that, with respect to the Asset Purchase Agreement, the
Vendor Team was representing POT and the Purchaser Team was representing PEOC, and that
in all aspects of the negotiations leading to the execution of these agreements (and the other
agreements that formed part of the Transaction) they were dealing at arm's length. I have set
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out below a chronology starting with emails in the relatively early stage of the negotiations and
concluding shortly before closing. These emails are between the Purchaser Team and the
Vendor Team and are examples of the arm's length process.

Date (2016)

Comment

May 26

Email chain regarding Purchaser Team accessing virtual data
room (VDR), requesting management presentations, and
commenting on their review of the records in the VDR

M

July 25

Email chain regarding draft of Share Purchase Agreement, site
visit, and structure of hedging contract with Mercuria

N

August 3

Contentious email chain regarding Purchaser Team's requests
concerning the Mercuria hedging contract; Vendor Team
makes concession and agrees to revisions to Asset Purchase
Agreement

0

August 15

Email chain regarding additional due diligence, including
abandonment notices and well lists

p

August 22

Email chain referencing finalized well list

Q

September 19

Email chain listing additional information updating the VDR

R

September 23

Email chain between counsel for Purchaser Team and counsel
for Vendor Team including a blacklined draft of Asset
Purchase Agreement and certain schedules

s

September 25

Email chain regarding draft Asset Purchase Agreement and
schedules, with a blacklined draft Asset Purchase Agreement
attached

T

September 25

Email chain regarding further revisions to the Share Purchase
Agreement

u

September 26

Email chain regarding near final comments on the Share
Purchase Agreement and Asset Purchase Agreement

V

September 26

Email chain with confirmation by Purchaser Team that certain
schedules are final

w

Exhibit No.

Closing on October J., 2016
55.

The Share Purchase Agreement between Perpetual as the Vendor and 198 as the

Purchaser was entered into on September 26, 2016 and required that the Asset Purchase
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Agreement be executed prior to closing of the Share Purchase Agreement. The Asset Purchase
Agreement was entered into at 12:01 a.m. (Calgary time) on October 1, 2016 and closed
concurrently upon execution. Closing of the Share Purchase Agreement occurred at 12:03 a.m.
(Calgary time) on October 1, 2016.
Release
56.

The release of me as a director of PEOC attached to the Darby Affidavit as Exhibit H was

negotiated at arm's length between Perpetual and 198. It was signed on behalf of PEOC by the
new directors appointed by 198.
57.

In my experience, it is standard industry practice to release outgoing directors in a

change of control. To do otherwise would be highly unusual. Indeed, the retiring directors often
receive additional protection, such as extended director and officer liability insurance coverage,
which was not extended to me upon my resignation and release by PEOC.
58.

At no time has the Trustee asked me any questions about the release or suggested that

it is not binding on Sequoia.

Perpetual Cooperated with the Trustee
59.

At paragraphs 11 and 12 of his affidavit, Mr. Darby refers to selected correspondence

between the Trustee and Perpetual. At paragraph 13, Mr. Darby states: "To date, no further
records or information have been received from the Perpetual Group."
60.

Mr. Darby's statement is not accurate.

61.

Between May 28 and July 6, 2018, the Trustee and Perpetual met and exchanged

numerous correspondence. Based on the discussions and correspondence with Mr. Darby,
Perpetual believed that there was an agreement that Perpetual would provide an initial set of
responses and data to the Trustee after which the Trustee would provide comments and
questions for further response by Perpetual. Perpetual also provided the Trustee with access to
a virtual data room that was populated with extensive records regarding the Transaction. I
repeatedly followed up with the Trustee. Upon receipt of the Trustee's preliminary comments, I
told Mr. Darby that Perpetual did not agree with the preliminary comments, that Perpetual
would be providing further responses and information, and that Perpetual would be available to
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meet Mr. Darby to review the information provided. Attached as Exhibit X: are copies of a
series of correspondence in this regard.
62.

Perpetual worked diligently to prepare the further information but was unaware of any

time constraint imposed by the Trustee.
63.

On August 3, 2018, I wrote to Mr. Darby to advise that Perpetual would be sending a

full submission the following week. To my surprise, Mr. Darby responded that the Trustee had
filed a Statement of Claim and an application. Later that afternoon - the Friday before the
August long weekend - the Trustee's counsel sent Perpetual's counsel copies of the filed court
documents. Attached as Exhibit Y is a copy of our exchange.

The Plaintiff should not be granted standing as a complainant under s. 242 of the
ABCA
64.

This section of my Affidavit addresses evidence relevant to whether the Plaintiff could

qualify as a "complainant" entitled to bring an oppression claim, and in particular, addresses
PEOC's creditors at the time of the Transaction and Sequoia's creditors at the time of its
bankruptcy.
65.

As the purchaser of PEOC's shares, 198 required assurances that it knew what if any

debts it was acquiring.
66.

Section 11.0l(b) of the Asset Purchase Agreement states:
11.01 Adjustments Except as otherwise provided in this ARTICLE XI
and subject to all other provisions of this Agreement, the Parties will
adjust and apportion expenditures and revenues of every kind and
nature incurred, payable or paid in respect of the operation of the Assets
including operating, maintenance, development and capital costs,
proceeds from the sale of Hydrocarbon Substances, royalties, property
taxes, prepayments and deposits, duties, taxes and assessments, as at
the Closing Time on an accrual basis including, but not limited to the
Vendor's share of the Orphan Well Levy and the AER Administration Fee
attributable to the Assets, and the following: ...
(b) Vendor is entitled to the revenues and benefits from the ownership
and operation of the Assets incurred or accrued prior to the Closing
Time and is responsible for and will pay for the expenditures
pertaining to the ownership, operation and development of the
Assets incurred or accrued prior to the Closing Time.
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67.

Section 5.2(cc) of the Share Purchase Agreement states:
5.2

Regarding the Corporation

Except that and subject in all instances to the Permitted
Encumbrances and any matter disclosed in any of the Schedules the
Vendor represents and warrants to the Purchaser that in respect of the
Corporation in its personal capacity and not as trustee of POT, unless
otherwise specified, as at the date hereof and as at the Closing Date: ...
(cc)

68.

Debt: except as set out in Schedule I, the current and long-term
debt of the Corporation is $0; ...

The provisions detailed above had the combined effect of assuring 198 that PEOC would

be acquired without any debts at the time of closing, with the exception of certain amounts
expected to be paid in the fourth quarter of 2016 with respect to municipal property taxes that
were identified on Schedule I to the Share Purchase Agreement and materially offset by prepaid
expenses relating to periods after closing and deferred payment obligations to Perpetual related
to recovery of the Crown royalty deposit and Crown royalty credit.
69.

Schedule 11.0l(n) of the Asset Purchase Agreement states:
Notwithstanding the foregoing, as an adjustment in favour of Purchaser,
Vendor will pre-pay its share or any amounts relating to 2016 municipal
property taxes for the period prior to the Closing Time. Following the
Closing Time, Purchaser will be responsible for the payment of all
amounts owing for municipal property taxes for 2016 regardless of when
the invoice is or was issued.

70.

I understand that all 2016 municipal taxes associated with the Goodyear Assets were

paid in full by either Perpetual or Sequoia, with the exception of three municipalities (Athabasca
County, Lamont County, and the Municipal District of Opportunity #17) which I understand
voluntarily agreed with Sequoia at some time after closing to permit Sequoia to pay its 2016
municipal property taxes without penalty in multiple payments over an extended payment
period.
71.

While I do not have access to all of Sequoia's records relating to these municipalities,

I am attaching as Exhibit Z copies of Perpetual's analysis of 2016 property tax payments
associated with the Goodyear Assets. It shows total 2016 property taxes owing in the amount
of $6,374,201 which was paid either by Sequoia or Perpetual with the exception of voluntary
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deferred payment amounts. With respect to the three municipalities referred to in the previous
paragraph:
(a)

I am attaching a copy of a letter from Sequoia to the Municipal District of

Opportunity No. 17 dated October 20, 2016 as Exhibit AA outlining Sequoia's request
of the Municipal District of Opportunity #17 to defer 2016 property tax payments, and
Municipal District of Opportunity #17's letter to Sequoia dated January 26, 2018
confirming the agreement to establish an extended payment plan for the 2016 municipal
tax invoice as Exhibit BB; and
(b)

I do not have copies of Sequoia's communications with Athabasca County or

Lamont County but am advised by others that those counties stated that payment plans
were also established for 2016 municipal tax invoices and that all payments were made
according to the payment plans with the exception of the payments due after 2016.
72.

Oil and gas industry partners were advised of the sale of Perpetual1s shallow gas assets

by means of a Notice to Industry posted to Enerlink on October 1, 2016 (a corrected notice was
posted on November 16, 2016) which is the normal process used by the industry to advise
industry partners of changes in corporate ownership. Sequoia registered a certificate of
amendment with the Alberta Registrar of Corporations to change its name from PEOC to
Sequoia on October 3, 2016 and issued a similar industry notice on Enerlink. Copies of
Perpetual's industry notices posted to Enerlink are attached as Exhibit CC. Consistent with
common industry practice and the Asset Purchase Agreement and Share Purchase Agreement,
Perpetual paid all Goodyear Asset obligations incurred up to closing and Sequoia paid all
Goodyear Asset obligations incurred after closing.
73.

Trade and service providers to the Goodyear Assets were similarly paid by Perpetual for

goods and services provided with respect to the Goodyear Assets up to closing. Subsequent to
closing, trade and service providers to the Goodyear Assets began transacting with Sequoia and
accordingly would have been required to establish new accounts with Sequoia and voluntarily
make commercial decisions whether or not to extend trade credit to support their business with
Sequoia in the normal course.
74.

I understand that all amounts owing to the AER at the time of closing by PEOC were

paid in full either by Perpetual or Sequoia. Asset retirement obligations (ARO) associated with
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the Goodyear Assets sold to Sequoia did not represent a creditor claim or current liability at the
time of closing. ARO represented an accounting estimate of the expenditures to be incurred
many years in the future after the associated reserves have been fully produced and wells have
been permanently shut in.
75.

On October 4, 2018, counsel for the Trustee sent to counsel for the Perpetual

Defendants copies of certain proofs of claim filed by parties in the Sequoia bankruptcy.
Attached as Exhibit DD is a copy of the proofs of claim filed by the AER on April 6 and 11,
2018 respectively. I understand that the Trustee has not yet determined the validity of the AER
proofs of claim. In any event, the alleged unsecured claim has a stated value as low as $1 as of
the date of the bankruptcy. Further, the alleged secured claim of $573.30 relates to AER
charges with respect to data requests made in January and February 2018. The AER proofs of
claim do not allege or suggest that the AER was a creditor of PEOC on the closing of the
Transaction.
76.

I am satisfied that through the obligations undertaken by Perpetual and Sequoia

pursuant to the Asset Purchase Agreement and the Share Purchase Agreement, none of the
creditors of PEOC at the time of the Transaction were creditors of Sequoia at the time of its
bankruptcy with respect to amounts owing at the time of the Transaction, other than the three
municipalities referred to above that voluntarily chose to extend credit to Sequoia subsequent to
closing and the recovery of the Crown royalty deposit and Crown royalty credit owing to
Perpetual as described in paragraph 42(2)(ii).

The claim against Ms. Rose personally
'
I received no ''personal benefit"
from the Transaction

77.

Mr. Darby speculates that I received a "personal benefit" from the Transaction. He does

not say what kind of benefit or how much it might be worth. He never asked me about any
such benefit in the course of our discussions and correspondence.
78.

I did not receive a personal benefit from the Transaction. As an officer and director of

PEOC, I received no salary and no other form of compensation. I received no compensation
from Perpetual or any other party other than my normal salary for my work on the Transaction.
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All of the shares of PEOC were owned by Perpetual. My work on behalf of PEOC was in my
capacity as the director and officer nominated by Perpetual.
79.

I am a shareholder of Perpetual, a publicly traded company. There was no material

impact on the Perpetual share price following the Transaction as described in Exhibit EE. I
have not sold any shares of Perpetual that I owned at the time of closing.

I was not the "directing mind" of PEOC
80.

PEOC was a special purpose wholly owned subsidiary of Perpetual. I took my

responsibilities as a director and officer of PEOC seriously, considered its best interests and the
interests of its stakeholders, and exercised my business judgment to the best of my ability, but
the ultimate decision to enter into the Transaction was that of Perpetual and its board of
directors.
81.

Immediately upon the closing of the Transaction, PEOC (quickly to become Sequoia)

was controlled exclusively by 198 and the owners of 198.

SWORN BEFORE ME at the City of Calgary, in )
the Province of Alberta this 19th day of
October, 2018.
)

)
A Commissioner for
Province of Alberta

Maria Etoile Rooney
A Commissioner for Oaths/Notary Public
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SHAREPURCHASEANDSALEAGREEMENT
THIS AGREEMENT dated the 26th day of September, 2016.
BETWEEN:
PERPETUAL ENERGY INC., a corporation incorporated pursuant to
the laws of the Province of Alberta (hereinafter called the "Vendor")
OF THE FIRST PART
- and1986114 ALBERTA INC., a corporation incorporated pursuant to the
laws of the Province of Alberta (hereinafter called the "Purchaser")
OF THE SECOND PART
WHEREAS the Vendor is the beneficial owner of the Shares;
AND WHEREAS the Purchaser and the Vendor have agreed that the Vendor will sell all
of the shares of Perpetual Energy Operating Corp. ("PEOC") to the Purchaser and the Purchaser will
purchase the shares of PEOC from the Vendor on the terms and subject to the conditions set forth herein;
NOW THEREFORE this Agreement witnesses that, for good and valuable consideration,
the receipt and sufficiency of which is hereby acknowledged by the Purchaser and the Vendor, the Parties
covenant and agree with each other as follows:
ARTICLE 1
INTERPRETATION

1.1

Definitions

In this Agreement (including the recitals hereto, this Clause and each schedule), the
words and phrases set forth below shall have the meanings specified below, namely:
(a)
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"Abandonment and Reclamation Liabilities" means all past, present and future obligations to:

(i)

abandon wells and close, decommission, dismantle and remove structures, foundations,
buildings, pipelines, equipment and other facilities located on the Lands or lands pooled
or unitized therewith or used or previously used in respect of Petroleum Substances
produced or previously produced from the Lands or lands pooled or unitized therewith;
and/or

(ii)

restore, remediate and reclaim the surface and subsurface locations thereof and lands
used to gain access thereto, including such obligations relating to wells, pipelines and
facilities which were abandoned or decommissioned prior to the Closing Date that were
located on the Lands or lands pooled or unitized therewith or that were located on other
lands and used in respect of Petroleum Substances produced or previously produced from
the Lands or lands pooled or unitized therewith;

27
2

all in accordance with generally accepted oil and gas industry practices in the province where the
Assets are located and in compliance with Applicable Law;
(b)

"Accepting Employee" has the meaning specified in Subclause 12.l(h);

(c)

"Accepting Employee Effective Date" means the effective date of an Accepting Employee's
employment with Purchaser;

(d)

"Affiliate" of a Party means a corporation or partnership that controls the Party, is controlled by
the Party or is controlled by the same person, corporation or partnership that controls the Party
and for which purpose a corporation shall be deemed to be controlled by those persons,
corporations or partnerships who own or effectively control, other than by way of security only,
sufficient voting shares of the corporation (whether directly through the ownership of shares of
the corporation or indirectly through the ownership of shares of another corporation which
directly or indirectly owns shares of the corporation) to elect the majority of its board of directors
and a partnership shall be deemed to be controlled by those persons, corporations or partnerships
that are able to determine policies or material decisions of that partnership, provided that a
partnership which is composed solely of corporations which are Affiliates, as described above,
shall be deemed to be an Affiliate of each such corporation and its other Affiliates;

(e)

"Agreement" means this agreement including the recitals hereto, this Clause and each schedule,
as amended after the date hereof by written agreement between the Vendor and the Purchaser;

(f)

"Applicable Laws" means, in relation to any Person, property or circumstance:
(i)

statutes (including regulations enacted thereunder);

(ii)

judgments and orders of courts of competent jurisdiction;

(iii)

regulations, orders and directives issued by Government Authorities; and

(iv)

the terms and conditions of all permits, licences, approvals and authorizations;

which are applicable to such Person, property or circumstance;
(g)

"Assets" means, collectively, the Petroleum and Natural Gas Rights, the Tangibles and the
Miscellaneous Interests;

(h)

"Assets/Liabilities Tables" means the tables dated December 2015 and June 2016 setting out the
numbers derived from the Vendor's financial statements in respect of the net book value and
undiscounted assets retirement obligations of the Assets, with a discount rate applied to the values
in accordance with Purchaser's direction and accounting policies, prepared with no
representations whatsoever by the Vendor or any of its directors, officers, employees or agents,
past present or future, and disclaiming any veracity, accuracy, completeness or compliance with
Vendor's past, present or future accounting practices or policies;

(i)

"Asset Report" means the excerpted portions of the Reserves Report relating to the Assets as
provided by the Vendor to the Purchaser. These portions of the Reserves Report were evaluated
internally by the Company and reviewed by McDaniel effective December 31, 2015. The reserves
estimates and future net revenue forecasts have been prepared and presented in accordance with
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the Canadian standards set out in the Canadian Oil and Gas Evaluation Handbook (COGER) and
National Instrument 51-101 (NI 51-101);

G)

"Base Price" means one dollar ($1.00);

(k)

"Benefit Plans" means all pension and benefit plans applicable to or for the benefit of the Offered
Employees, including any registered pension (defined benefit or defined contribution),
supplemental pension, investment and/or savings (including registered and non-registered),
medical, dental, vision care, drug, life insurance, accidental death and dismemberment insurance,
supplemental unemployment benefit, salary continuation, sick leave, short-term or long-term
disability benefits and/or insurance or other similar plans or arrangements or practices, including
any public or government sponsored plan;

(1)

"Business Day" means any day other than a Saturday, Sunday or statutory holiday in Calgary,
Alberta;

(m)

"Claim" means any claim, demand, lawsuit, proceeding, arbitration or governmental
investigation, in each case, whether asserted, threatened, pending or existing;

(n)

"Closing" means the closing of the sale of the Shares by the Vendor to the Purchaser and the
delivery by the Purchaser to the Vendor of the Base Price;

(o)

"Closing Date" means October 1, 2016 or such other date as agreed by the Parties hereto;

(p)

"Closing Time" means 12:03 a.m. local Calgary time on the Closing Date;

(q)

"Commissioner" means the Commissioner of Competition, or his duly appointed delegate.

(r)

"Competition Act" means the Competition Act, R.S.C. 1985, c. C-34.

(s)

"Competition Act Approval" means one of the following has occurred:

(i)

the Commissioner has issued an advance ruling certificate pursuant to section 102 of the
Competition Act in respect of the Transaction contemplated herein; or

(ii)

the waiting period under section 123 of the Competition Act shall have expired, been
terminated or, pursuant to section 113(c) of the Competition Act, waived and the
Commissioner has advised Purchaser and Vendor that the Commissioner does not intend
at the current time to apply to the Competition Tribunal (as defined in the Competition
Act) for an order under section 92 of the Competition Act in respect of the transactions
contemplated herein.

(t)

"Confidentiality Agreement" means the confidentiality agreement dated May 12, 2016 between
the Vendor and a related party of the Purchaser;

(u)

"Corporation" means PEOC or Perpetual Energy Operating Corp.;

(v)

"Credit Value" has the meaning specified in Clause 3.4(a);

(w)

"Crown Royalty Credit" has the meaning specified in Clause 3.4(a);

(x)

"Crown Royalty Deposit" has the meaning specified in Clause 3.3(a);
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(y)

"Customary Post-Closing Consents" means consents and approvals from any Government
Authority or third party that are customarily obtained after closing in connection with transactions
similar in nature to the Transaction;

(z)

"Data Room" means whether physical or electronic, (i) the data and contents contained in the
virtual data room on the file transfer protocol site (FTP Site) made available to Purchaser between
May 17, 2016 up to and including the date hereof, representing certain files made available to
Purchaser and its Representatives with respect to the transaction contemplated herein, and (ii) the
data and information made available to Purchaser at Vendor's head office or at various field
locations pertaining to the Assets and the Corporation for Vendor's review, including but not
limited to, files data and information relating to Title and Operating Documents, paper and
electronic well files, joint venture agreements, marketing agreements, handling agreements,
gathering agreements, transportation agreements, storage agreements, consulting contracts,
environmental information, corporate information, lease operating statements and such other
files, data and information made available to Purchaser by Vendor prior to the date hereof.

(aa)

"Defaulting Party" has the meaning specified in Clause 13.l(b);

(bb)

"Dollar" or"$" means a Canadian dollar;

(cc)

"Employment Details" has the meaning specified in Subclause 12.l(a);

(dd)

"Encumbrance" means a Security Interest and any other adverse claim or encumbrance that is
not a Permitted Encumbrance;

(ee)

"Entry Price" means the amount paid or committed to be paid by Vendor or Corporation in order
to enter into the "put" arrangement as per the Gas Marketing Contract;

(ff)

"Environment" means the components of the earth and includes ambient air, land, surface and
sub-surface strata, groundwater, surface water, all layers of the atmosphere, all organic and
inorganic matter and living organisms, including plants, animals and humans, and the interacting
natural systems that include such components;

(gg)

"Environmental Laws" means Applicable Laws which relate to Environmental, health or safety
matters including, without limitation, Applicable Laws governing the use and storage of
Hazardous Substances;

(hh)

"Environmental Liabilities" means all past, present or future Losses or Liabilities or other
obligations in respect of pollution or contamination of, or damage or injury to, the Environment
including:
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(i)

Losses or Liabilities resulting from the use, storage, holding, handling, transportation,
release, spill, emission, escape or migration of any substance or waste including any
substance or waste regulated under Environmental Laws;

(ii)

obligations to test, monitor, remediate, protect and clean-up the Environment;

(iii)

obligations to compensate Third Parties for losses, damages and injury;

(iv)

Claims, Losses or Liabilities under Environmental Laws; and
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(v)

Abandonment and Reclamation Liabilities;

that have arisen or hereafter arise from or in respect of any past, present or future Operations
including activities or omissions related to the Assets, and all costs associated with any such
Operations, activities or omissions;
(ii)

"Existing Work Orders" has the meaning specified in Subclause 5.3(n);

(jj)

"Field Employees" has the meaning specified in Clause 12.1;

(kk)

"Financial Information" has the meaning specified in Clause 6.3;

(11)

"Financial Statements" means, the unaudited, internally prepared statements of financial
position of the Corporation as at December 31, 2015 and June 30, 2016, as well as the statements
of income for the year ended December 31, 2015 and for the six months ended June 30, 2016 of
the Corporation, all prepared in accordance with GAAP but excluding notes to the financial
statements;

(mm)

"GAAP" or "Generally Accepted Accounting Principles" means generally accepted accounting
principles and practices in Canada, including the principles set forth in the CICA Handbook
published by the Canadian Institute of Chartered Accountants or any successor institute;

(nn)

"Gas Marketing Contract" means the gas marketing contract attached hereto as Schedule "O";

(oo)

"General Conveyance" means the agreement in the form set forth in Schedule "M";

(pp)

"Government Authority" means a federal, provincial, territorial, municipal or other government
or government department, agency or authority (including a court oflaw) having jurisdiction over
a Party, the Assets or the Transaction;

(qq)

"Hazardous Substances" means any element, waste or other substance, whether natural or
artificial and whether consisting of gas, liquid, solid or vapour that is prohibited, listed, defined,
designated or classified as dangerous, hazardous, radioactive, explosive or toxic or a pollutant or
a contaminant under or pursuant to any applicable Environmental Laws, and specifically
including petroleum and all derivatives thereof and synthetic substitutes therefor a.rid asbestos or
asbestos-containing materials or any substance which is deemed under Environmental Laws to be
deleterious to the Environment or worker or public health and safety;

(rr)

"Hedged Monthly Production Volume" means Petroleum Substances produced from the Assets
equivalent to 33,611 GJ/d;

(ss)

"Indemnified Party" has the meaning specified in Clause 11.3;

(tt)

"Indemnifying Party" has the meaning specified in Clause 11.3;

(uu)

"Land Schedule" means Schedule "A";

(vv)

"Lands" means, all lands owned, legally or beneficially by the Corporation, as set forth and
described in the Land Schedule;
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(ww)

"Lease Operating Statements" means the lease operating statements of the Assets, provided in
production month form as provided in writing by the Vendor to Purchaser for each of: (i) the six
months period ended June 30, 2016; and (ii) the year ended December 31, 2015;

(xx)

"Leases" means, collectively, the leases, licenses, permits and other documents of title which
grant rights to Petroleum Substances within, upon or under the Lands and which are set forth and
described in the Land Schedule and includes, if applicable all renewals and extensions of such
documents and all documents issued in substitution therefor but only to the extent such
documents of title relate to the Lands;

(yy)

"Litigation Claims" means those actions described in Schedule "J";

(zz)

"Losses or Liabilities" means in respect of a Party and in relation to a matter, any and all:
(i)

losses, costs, damages, expenses and charges (including all penalties, assessments and
fines) which such Party suffers, sustains, pays or incurs, directly or indirectly, in
connection with such matter and includes reasonable costs of legal counsel (on a full
indemnity basis) and other professional advisors and reasonable costs of investigating
and defending Claims arising from the matter, regardless of whether such Claims are
sustained and includes Taxes payable on any settlement payment or damage award in
respect of such matter; or

(ii)

liabilities and obligations (whether under common law, in equity, under Applicable Law
or otherwise; whether tortious, contractual, vicarious, statutory or otherwise; whether
absolute or contingent; and whether based on fault, strict liability or otherwise) which
such Person incurs as a result of such matter or in connection therewith;

excluding consequential or indirect losses or loss of profits suffered by such Party, but, including
consequential or indirect losses or loss of profits that are paid or payable by such Party as a result
of a Third Party Claim;
(aaa)

"Major Facilities" means the facilities relating to the Lands, including those described m
Schedule "B";

(bbb)

"Material Contracts" means the contracts and agreements which are not terminable on less than
30 days' notice and which are material to the business of the Corporation, including the
Transportation, Processing and Sales Agreements, as set out in Schedule "L".

(ccc)

"McDaniel" means McDaniel & Associates Consultants, independent oil and natural gas reserve
engineers of Calgary, Alberta;

(ddd)

"Miscellaneous Interests" means all right, title, interest and estate of the Corporation in and to
all property, rights and assets, whether contingent or absolute, legal or beneficial, present or
future, vested or not (other than the Petroleum and Natural Gas Rights and the Tangibles), to the
extent pertaining to the Petroleum and Natural Gas Rights, the Lands or lands pooled or unitized
therewith or the Tangibles and to which the Corporation is entitled at the date hereof including
the following property, rights and assets:
(i)
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contracts, agreements, books, records and documents to the extent that they relate to the
Petroleum and Natural Gas Rights, the Tangibles or items listed in items (iii) or (iv) of
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this definition or any rights in relation thereto including the Title and Operating
Documents and any rights of the Corporation in relation thereto;
(ii)

Surface Interests;

(iii)

the Seismic Data and Seismic Data Licences;

(iv)

all production, engineering and other information relating directly to the Petroleum and
Natural Gas Rights, the Lands and the Tangibles which the Corporation either has in its
custody or to which the Corporation has access, excluding any such information that is
subject to confidentiality restrictions or restrictions on transferability;

(v)

permits, licences, approvals and other authorizations, crossing privileges or other rights
pursuant to which the Wells or the Tangibles are accessed, maintained or operated
relating to any Petroleum and Natural Gas Rights or Tangibles, or the use thereof;

(vi)

the Wells;

(vii)

certain records, books, files, reports, data, computers, cell phones, copiers, other office
machines and furniture associated with the Accepting Employees, as selected by the
Vendor, and all documents and information, well files, lease files, agreement files,
previous AFB invoices and production records relating to the Lands and the Petroleum
and Natural Gas Rights; and

(viii)

certain vehicles, phone lines, satellite services, cellular modems, cell phones, computer
hardware, printers, routers, copiers and other office machines together with associated
lease agreements, but only to the extent as may be located at or physically attached to the
field facilities associated with Land and the Petroleum and Natural Gas Rights, including
the Major Facilities.

(eee)

"Municipal Government Property Tax Adjustment" has the meaning specified in Clause 3.1;

(fff)

"Municipal Tax Benchmark" shall mean the gross amount of 2015 municipal government
property taxes in respect of the operated Assets, which, for greater certainty, shall be calculated to
exclude taxes payable with respect to such portion of assets which have been sold or disposed of
on or prior to the date hereof (other than pursuant to the Purchase and Sale Agreement) an
estimate of which is attached hereto as Schedule "R";

(ggg)

"Offer Period" has the meaning specified in Subclause 12.l(e);

(hhh)

"Offered Employees" has the meaning specified in Subclause 12.l(e);

(iii)

"Office Employees" has the meaning specified in Subclause 12.l(a);

(ijj)

"Office Sublease" means the office sublease in the form attached hereto as Schedule "F";

(kkk)

"Operations" means any and all operations on or in respect of the Lands or lands pooled or
unitized therewith or relating to Petroleum Substances produced therefrom or the Tangibles,
including: (i) drilling, completion, testing, recompleting, deepening, plugging back, side tracking,
whipstocking, fracing, stimulating, injecting, equipping, operating and abandoning wells; (ii)
construction, repair, expansion, decommissioning, maintenance and operation of oilfield facilities
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and equipment; (iii) producing, gathering, compressmg, dehydrating, scrubbing, processing,
treating, separating, extracting, collecting, refrigerating, measuring, storing, transporting or
shipping Petroleum Substances (including processing, treatment and storage of sulphur and
transmission, transportation, treatment and disposition of water); (iv) miscible flood and other
enhanced recovery schemes; (v) geological, geophysical and seismic activities; and (vi)
abandonment, reclamation, remediation and restoration operations;
(111)

"Other Party" has the meaning specified in Clause 13.l(b);

(mmm) "Party" means a Person who is bound by this Agreement;
(nnn)
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"Permitted Encumbrances" means any of the following:

(i)

liens for taxes, assessments and governmental charges which are not due or delinquent;

(ii)

easements, rights of way, servitudes or other similar rights in land including rights of way
and servitudes for highways or other roads, railways, sewers, drains, gas and oil
pipelines, gas or water mains or electric light, power, telephone, telegraph or cable
television conduits, poles, wires or cables which do not materially impair the use or
enjoyment of the Assets affected thereby;

(iii)

the right reserved to or vested in any Government Authority by the terms of any lease,
license, franchise, grant or permit or by any Applicable Law, to terminate such lease,
license, franchise, grant or permit or to require annual or other periodic payments as a
condition of the continuance thereof;

(iv)

the right reserved to or vested in any Government Authority to levy taxes on Petroleum
Substances or the income or revenue attributable thereto;

(v)

rights reserved to or vested in any Government Authority to control or regulate any of the
Assets in any manner including any requirements relating to production rates in respect
of any Operations;

(vi)

undetermined or inchoate liens incurred or created in the ordinary course of business or a
lien created as security in favour of the Person conducting Operations on or in respect of
the Assets to which such liens relate for the Corporation's or its predecessor's
proportionate share of the costs and expenses of such Operations which are not due or
delinquent;

(vii)

mechanics', builders' or materialman's liens in respect of services rendered or goods
supplied, but only insofar as such liens relate to goods or services for which payment is
not due or delinquent;

(viii)

trust obligations incurred in the ordinary course of business;

(ix)

the terms and conditions of the Title and Operating Documents, (including
Transportation, Processing and Sale Agreements and contracts for the operation of Wells
by contract field operators);

(x)

penalties which are disclosed in the Land Schedule and which have arisen under
operating procedures or similar agreements as a consequence of elections by the
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Corporation or its predecessors not to participate in Operations on the Lands to which the
penalty applies;
(xi)

the reservations, limitations, provisos and conditions in any original grants from the
Crown of any of the Lands or interest therein and statutory exceptions to title;

(xii)

liens granted in the ordinary course of business to a public utility or Government
Authority in connection with Operations;

(xiii)

the burdens, encumbrances, royalties, adverse claims, (including reductions and
conversions) and penalties set forth in the Land Schedule;

(xiv)

any rights of first refusal, pre-emptive purchase rights and similar rights as are set forth in
the Title and Operating Documents (provided such rights do not have application to the
change of control contemplated by this Agreement); and

(xv)

any other circumstance, matter or thing disclosed in any Schedule hereto.

provided that the follo~ng items must be identified in a Schedule to qualify as Permitted
Encumbrances: (1) royalty burdens, net profits interests and similar encumbrances; (2) alterations
of the Corporation's interest because of the right of a Person to convert a royalty, under a right of
a Person to earn or acquire an interest, farmout or similar agreement; (3) any penalty or forfeiture
that applies to the Assets as at the date hereof because of the Corporation's election prior to the
date hereof not to participate in a particular operation; and (4) any other filed lien or adverse
claim affecting the Assets;
(ooo)

"Person" means any individual, body corporate, partnership (limited or general), trust, trustee,
executor or similar official, Government Authority or other entity;

(ppp)

"Petroleum and Natural Gas Rights" means all of the right, title, estate and interest, whether
absolute or contingent, legal or beneficial, present or future, vested or not, and whether or not an
"interest in land", held by the Corporation pursuant to the Title and Operating Documents in or to
any of the following, by whatever name the same are known:
(i)

rights to explore for, drill for, extract, ,vin, produce, take, save or market Petroleum
Substances from the Lands or lands pooled or unitized therewith;

(ii)

rights to a share of the production of Petroleum Substances from the Lands or lands
pooled or unitized therewith;

(iii)

rights to a share of the proceeds of, or to receive payment calculated by reference to, the
quantity or value of the production of Petroleum Substances from the Lands or lands
pooled or unitized therewith; and

(iv)

the interests set forth in the Land Schedule in and to and in respect of the Leases and the
Lands;

(v)

any other circumstance, matter or thing disclosed in any Schedule,

including all interests and rights in or in respect of the Lands known as working interests,
leasehold interests, royalty interests, overriding royalty interests, gross overriding royalty
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interests, production payments, profits interests, net profits interests, revenue interests, net
revenue interests or economic interests and including fractional or undivided interests in any of
the foregoing;
(qqq)

"Petroleum Substances" means petroleum, natural gas and all related hydrocarbons, including
all liquid hydrocarbons and all other mineral substances, whether liquid, solid or gaseous and
whether hydrocarbons or not (except coal, but including sulphur and hydrogen sulphide),
produced in association with such petroleum, natural gas or related hydrocarbons or found in any
water, or any produced and/or sourced water or disposal wells;

(m)

"POT" means Perpetual Operating Trust;

(sss)

"POT Crown Royalty Amount" has the meaning specified in Clause 3.3(a);

(ttt)

"Pre-Transaction Reorganization" means the sale and transfer of the Assets from POT to the
Corporation and the resignation of the Corporation as trustee of POT;

(uuu)

"Prior Period Taxes" has the meaning specified in Subclause 10. l(a);

(vvv)

"Proposal" has the meaning specified in Subclause 4.4(a);

(www) "Proprietary Seismic" means the seismic data related to or in respect of Corporation's 100%
proprietary seismic data lines and areas set forth and described in the Purchase and Sale
Agreement as defined as "Purchaser Proprietary Seismic Data" and "Vendor Proprietary Seismic
Data" therein;

(xxx)

"Purchase and Sale Agreement" means the purchase and sale agreement between POT and the
Corporation to be entered into immediately prior to the Closing Time pursuant to which the
Assets are to be sold and conveyed to the Corporation, and in the form attached hereto as
Schedule "Q", subject to updates to Schedule "G" of the Purchase and Sale Agreement prior to
the Closing Date made in accordance therewith;

(yyy)

"Purchase Price" means the sum of the Base Price plus any Municipal Government Tax
Adjustments plus or minus any adjustments otherwise expressly provided for in this Agreement;

(zzz)

"Purchase Price Adjustment Amounts" means the amounts set out in Schedule "I" attached
hereto;

(aaaa) "Purchaser's Compensation" has the meaning specified in Subclause 12.l(e)(ii);
(bbbb) "Purchaser's Losses" means Losses or Liabilities of the Purchaser and its Related Parties;
(cccc) "Rejecting Employee" has the meaning specified in Subclause 12.l(h);
(dddd) "Related Parties" means, in reference to a Party, its Affiliates, successors and assigns and its or
its Affiliates' respective directors, officers, employees and advisors;
(eeee) "Required Approvals" means consents, waivers, approvals, orders and authorizations required
by any Government Authority in respect of the Transaction but excluding Customary PostClosing Consents and any other approvals, consents, waivers, orders and authorizations which, if
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not obtained, would not reasonably be expected to have a material adverse effect on the
completion of the Transaction;
(ffff)

"Reserves Report" means the independent engineering evaluation of the Vendor's oil and natural
gas reserves prepared by McDaniel effective December 31, 2015;

(gggg) "Retained Interests" has the meaning specified in the Retained Interests Agreement;
(hhhh) "Retained Interests Agreement" means the agreement in the form set forth in Schedule "N";
(iiii)

"Right of First Refusal" means a right of first refusal, pre-emptive right of purchase or similar
right whereby any party, other than the Purchaser has the right to acquire or purchase any Asset
as a consequence of the Vendor having agreed to sell the Shares to the Purchaser;

Gjjj)

"Security Interest" means any pledge, lien, charge, mortgage, assignment by way of security,
conditional sale, title retention arrangement or other security interest;

(kkkk) "Seismic Data" means (i) the Proprietary Seismic and (ii) the Seismic Data Licences;
(1111)

"Seismic Data Licences" means the non-exclusive licences for the geophysical information
available to the Corporation relating to the Assets, including licences relating to the "Third Party
Proprietary Seismic Data" as defined in the Purchase and Sale Agreement;

(mmmrn)

"Service Years" has the meaning specified in Subclause 12.l(e)(v)(A);

(nnnn) "Severance Obligations" means all termination notice, pay in lieu of notice of termination of
employment or any combination of the two; any damages for wrongful dismissal, constructive
dismissal or unjust dismissal, including but not limited to damages related to loss of Benefit Plans
entitlements and/or Purchaser's Compensation; and all related costs and Losses and Liabilities,
whether arising in contract, equity or pursuant to Applicable Laws, that arise as a result of the
termination (including constructive dismissal) of the employment of any Offered Employee,
Rejecting Employee or Accepting Employee, as the context requires, pursuant to the terms of this
Agreement, including indemnity for legal fees and for any amounts ordered to be paid by a court
or adjudicator of competent jurisdiction.
(0000)

"Shares" means all of the issued shares in the share capital of the Corporation;

(pppp) "Surface Interests" means all right, title, interest and estate of the Vendor to enter upon, use,
occupy and enjoy the surface of the Lands, any lands with which the same have been pooled or
unitized and any lands upon which the Tangibles are located, in each case, for purposes related to
the use or ownership of the Petroleum and Natural Gas Rights or the Tangibles or Operations,
whether the same are held by right of way, or otherwise;
(qqqq) "Tangibles" means, collectively, all right, title interest and estate of the Corporation, whether
absolute or contingent, legal or beneficial, present or future, vested or not, in and to:
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(i)

the Major Facilities described in Schedule "B";

(ii)

all other equipment, systems, plants and facilities used or useful in producing Petroleum
Substances from the Lands or lands pooled or unitized therewith or gathering,
compressing, dehydrating, scrubbing, processing, treating, separating, extracting,
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collecting, refrigerating, measuring, storing, transporting or shipping such Petroleum
Substances; and
(iii)

all other tangible property and assets used or intended for use in producing, storing or
injecting Petroleum Substances;

(rrrr)

"Tax Act" means the Income Tax Act (Canada), R.S.C. 1985, c.l (5th Supplement);

(ssss)

"Tax Indemnity" has the meaning specified in Subclause 10.l(b);

(tttt)

"Tax Returns" includes all returns, reports, declarations, elections, notices, filings, forms,
statements and other documents (whether in tangible, electronic or other form) and including any
amendments, schedules, attachments, supplements, appendices and exhibits thereto, made,
prepared, filed or required to be made, prepared or filed by Applicable Law in respect of Truces;

(uuuu) "Taxation Authority" means the Canada Revenue Agency or any other Government Authority
which is entitled to impose Taxes or to administer any Tax legislation;

(vvvv) "Taxes" means all taxes, however denominated (including any interest, penalties, or other
additions thereto) that are imposed by a Taxation Authority, and shall for greater certainty include
but not be limited to, federal and provincial income and capital taxes, payroll and employee
withholding taxes, employment insurance premiums, Canada pension plan contributions, goods
and services true, sales and use taxes, ad valorem taxes, excise taxes, franchise taxes, gross
receipts taxes, business license taxes, occupation taxes, real and personal property taxes, stamp
taxes, environmental taxes, workers' compensation premiums, and all other amounts of the same
or a similar nature to any of the foregoing, whether or not such amounts are described as taxes,
but does not include any royalty payable pursuant to or in respect of a Lease;

(wwww)

"Third Party" means any Person other than the Parties and their Related Parties;

(xxxx) "Third Party Marketing Company" means Mercuria Commodities Canada Corporation;
(yyyy) "Third Party Claim" has the meaning specified in Clause 11.3;
(zzzz)

"Title and Operating Documents" means all agreements, contracts, instruments and other
documents that govern the ownership or use of the Assets or relate to Permitted Encumbrances or
Operations, including: (A) the Leases and other agreements and instruments pursuant to which
the Petroleum and Natural Gas Rights were issued, granted or created; (B) permits, licenses,
approvals and authorizations; (C) operating agreements, unit agreements, pooling agreements,
trust declarations, participation agreements, farmin agreements, farmout agreements and royalty
agreements; (D) agreements that create or relate to Surface Interests; (E) Transportation,
Processing and Sale Agreements; (F) common stream agreements; (G) agreements for the
construction, ownership and/or operation of Tangibles; (H) trust declarations and other
documents and instruments that evidence the Corporation's interests in the Assets; and (I) trust
declarations pursuant to which the Corporation holds interests in the Lands in trust for other
Persons;

(aaaaa) "Transaction" means the entering into of this Agreement and the sale and purchase of the Shares
in accordance with this Agreement;
(bbbbb) "Transition Period" has the meaning specified in Subclause 12.2(a);
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(ccccc) "Transition Staff' has the meaning specified in Subclause 12.2(a);
(ddddd) "Transportation, Processing and Sale Agreements" means the contracts for the processing,
compression, treatment, gathering, storage, transportation or sale of Petroleum Substances
produced from the Lands or lands pooled or unitized therewith;
(eeeee) "Two Week Working Notice" has the meaning specified in Subclause 12.2(d);
(fffff)

"Unwind Price" means, at such time the Other Party determines to rescind this Agreement in
accordance with Clause 13.l(b), the amount payable to Vendor or Corporation in order to sell the
"put" arrangement as per the Gas Marketing Contract as quoted by the Third Party Marketing
Company, provided that if the Other Party disputes the amount, it may, within one Business Day
of receipt of such quote, solicit two additional quotes from reputable gas marketers and the
highest of such price, taking into consideration any credit collateral arrangements, received from
the Third Party Marketing Company and the additional gas marketers shall be the "Unwind
Price";

(ggggg) "Vendor's Knowledge" means the actual knowledge of any of Vice President Land Acquisition
and Divestitures or Vice President Production Operations, after reasonable inquiry, but does not
include the knowledge of any other Person or constructive knowledge;
(hhhhh) "Vendor's Losses" means Losses or Liabilities of the Vendor and its Related Parties;
(iiiii)

"Wells" means all producing, suspended, shut in, abandoned (including those abandoned wells
which are reclamation certified or reclamation exempt), water source, disposal, injection or
similar wells as listed in Schedule "H"; and

Gjjjj)

"Work Fee" means the sum of one million dollars ($1,000,000).

1.2

Interpretation

Unless otherwise stated or the context otherwise necessarily requires, in this Agreement:
(a)

the headings of Articles, clauses and subclauses in this Agreement are for convenience of
reference only and shall not affect the construction or interpretation of this Agreement;

(b)

whenever the singular or masculine or neuter is used in this Agreement or in the schedules, each
shall be interpreted as meaning the plural or feminine or body politic or corporate, and vice versa,
as the context requires;

(c)

if there is any conflict or inconsistency between the provisions of this Agreement and those of a
schedule attached hereto, the provisions of this Agreement shall prevail to the extent of the
conflict;

(d)

all documents executed and delivered pursuant to the prov1s10ns of this Agreement are
subordinate to the provisions hereof and the provisions hereof shall govern and prevail in the
event of a conflict;

(e)

"this Agreement", "herein", "hereby", "hereunder", "hereof and similar expressions refer to this
Agreement as a whole (including Schedules) and not to any particular Article, Clause or
Subclause on or other provision hereof and references herein to any agreement or instrument,
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including this Agreement, shall be a reference to the agreement or instrument as varied, amended,
modified, or supplemented or replaced from time to time;
(f)

all references to Articles, Clauses and Subclauses and to Schedules are, unless otherwise stated,
references to Articles, Clauses, Subclauses and Schedules to this Agreement and unless otherwise
stated or the context so requires, a reference in a Clause to a Subclause shall refer to a Subclause
of that Clause;

(g)

"including" means "including without limitation" and "includes" means "includes without
limitation";

(h)

any reference to a statute shall include and shall be deemed to be a reference to such statute and
to the regulations made pursuant thereto, and all amendments made thereto and in force at the
date hereof;

(i)

if Closing does not occur, each provision of this Agreement which presumes that Closing has
occurred shall be construed as having been contingent upon Closing having occurred; and

(i)

the following schedules (the "Schedules") are attached to, form part of and are incorporated in
this Agreement:
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(i)

Schedule "A" -

Land Schedule;

(ii)

Schedule "B"

Major Facilities;

(iii)

Schedule "C" -

Bank Accounts;

(iv)

Schedule "D" -

Form of Vendor's Officer's Certificate;

(v)

Schedule "E" -

Form of Purchaser's Officer's Certificate;

(vi)

Schedule "F" -

Office Sublease;

(vii)

Schedule "G" -

Existing Work Orders;

(viii)

Schedule "H 1"

Wells

(ix)

Schedule "H2" -

Retained Licence Wells;

(x)

Schedule "I" -

Purchase Price Adjustments Amount;

(xi)

Schedule "J" -

Litigation Claims;

(xii)

Schedule "K" -

Litigation Release and Indemnity Agreement;

(xiii)

Schedule "L" -

Material Contracts;

(xiv)

Schedule "M" - General Conveyance;

(xv)

Schedule "N" - Retained Interests Agreement;

(xvi)

Schedule "0" - Gas Marketing Contract;
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(xvii)

Schedule "P" - Existing Work Order Release and Indemnity Agreement;

(xviii) Schedule "Q" - Purchase and Sale Agreement; and
(xix)

Schedule "R" - Estimated Municipal Tax Benchmark.

ARTICLE2
PURCHASE AND SALE
2.1

Agreement of Purchase and Sale

(a)

The Purchaser hereby agrees to purchase the Shares from the Vendor and the Vendor hereby
agrees to sell the Shares to the Purchaser at and for the Purchase Price.

(b)

In determining the Purchase Price, the Parties have taken into account:

2.2

(i)

the Purchaser's assumption of responsibility for Environmental Liabilities and the release
of the Vendor and its Related Parties of all responsibility therefor, other than as it relates
to the Existing Work Orders;

(ii)

the Vendor's assumption of responsibility for and the release and indemnity provided in
favour of the Purchaser over the Existing Work Orders pursuant to the Existing Work
Order Release and Indemnity Agreement attached as Schedule "P" hereto; and

(iii)

the Vendor's assumption of obligations, liabilities, costs, as well as rights, claims, causes
of action and credits relating to the Litigation Claims, the Vendor's release and indemnity
in favour of the Purchaser and the covenants of the Purchaser in favour of the Vendor
with respect to the Litigation Claims pursuant to the Litigation Release and Indemnity
Agreement attached as Schedule "K" hereto.

Payment of Purchase Price

The Purchaser shall pay to the Vendor the Base Price at Closing, as adjusted for the
Purchase Price Adjustment Amounts, by certified cheque or wire transfer.

2.3

Place of Closing

Unless otherwise agreed in writing by the Parties, Closing shall take place at the Closing
Time at the offices of Burnet, Duckworth & Palmer LLP at 2400, 525 - 8th Avenue S.W., Calgary,
Alberta.

2.4

Gas Marketing Arrangements

Concurrently with the execution of this Agreement, the Corporation and Third Party
Marketing Company have entered into contractual arrangements as set out in Schedule "0" (the ("Gas
Marketing Contract") providing for the delivery and sale of the Hedged Monthly Production Volume.

2.5

Gas Marketing Contract Covenants

Subject to the terms of this Agreement, the Purchaser shaii have sole discretion with
regard to all matters relating to the operation of the Assets; provided, that the Purchaser shall
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(a)

act in good faith with respect to the operation of the Assets, including, but not limited to, using
commercially reasonable efforts to maintain the production of Petroleum Substances derived
from the Assets; and

(b)

deliver at least the Hedged Monthly Production Volume production to the Third Party Marketing
Company for the period from Closing to October 31, 2018 in accordance with Schedule "O".

2.6

Office Sublease

(a)

On the Closing Date, the Vendor and the Corporation shall have entered into a sublease
agreement (the "Office Sublease") in the form attached hereto as Schedule "F" for the lease of
approximately 15,300 square feet of the office space currently used by the Corporation, for a term
of from the date hereof until March 31, 2018 without basic rent or any additional rent, including
but not limited to any operating costs.

(b)

If the head lease pursuant to which the Office Sublease is granted expires or is terminated, the
Office Sublease shall terminate on the day prior to the expiry or termination of the head lease.

(c)

If the Office Sublease is terminated prior to March 31, 2018 as a result of the termination of the
head lease, which termination is due to the action or inaction of Vendor or its Affiliates, the
Vendor shall pay to Purchaser a one-time payment of $25,000 plus $30,000 for each month or
partial month between the date of such termination and March 31, 2018, and such amounts shall
be for the Purchaser's own account absolutely as liquidated damages and not as a penalty for the
termination of the Office Sublease.

ARTICLE3
POST-CLOSING ADJUSTMENTS
3.1

Municipal Government Property Tax Adjustment

(a)

If the 2016 municipal government property taxes in respect of the Assets (on a gross basis) is less
than 90% of the Municipal Tax Benchmark, the Purchaser agrees to pay the Vendor an additional
cash payment that is equal to 3/12 times the difference between the amount that is 90% of the
Municipal Tax Benchmark and the amount to be paid for municipal government property taxes in
2016 (on a gross basis).

(b)

If the 201 7 municipal government property taxes in respect of the Assets (on a gross basis) is Jess
than 90% of the Municipal Tax Benchmark, the Purchaser agrees to pay the Vendor an additional
cash payment that is equal to the difference between the amount that is 90% of the Municipal Tax
Benchmark and the amount to be paid for municipal government property taxes in 2017 (on a
gross basis).

(c)

Co1lectively, the payments set forth in (a) and (b) above are the "Municipal Government
Property Tax Adjustment".

(d)

The Municipal Government Property Tax Adjustment is to be paid by the Purchaser to the
Vendor on an annual basis within 10 days of the Parties becoming aware of the applicable
municipal government property taxes. The Purchaser shall provide the Vendor and its consultants
with access to, and the right to make copies of, the books and records of the Corporation and its
respective successors and assigns as reasonably required by the Vendor for purposes of
confirming the Municipal Government Property Tax Adjustment.
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Costs

3.2

All costs and expenses associated with
(a)

the Miscellaneous Interests, including but not limited to moving, copying, registration and storage
costs,

(b)

the incidental costs and expenses and reasonable wages related to any assistance requested by the
Purchaser of the personnel of the Vendor who are not Transition Staff, the Field Employees or the
Office Employees, which assistance for certainty will be made available for three (3) months
following Closing, during normal business hours, with at least three Business Days' notice and
shall be subject to availability of such personnel taking into consideration their regular duties and
obligations to the Vendor;
shall be for the account of the Purchaser, and if Vendor is required to pay or incur any such
amounts, Purchaser shall pay over to Vendor such amount prior to the commencement of such
work by Vendor, provided that the Vendor first provides the Purchaser with an itemized cost of
such work and the Purchaser agrees in writing to such work.

3.3

Crown Royalty Deposit

(a)

The Parties acknowledge that the Corporation holds a Crown royalty deposit in an amount equal
to $613,335.48 (the "Crown Royalty Deposit") as of the September 14, 2016 statement of
account from Alberta Energy, of which the Parties agree that $200,000 has been estimated to
relate to the Assets, and $413,225.48 has been estimated to relate to the assets of POT (the "POT
Crown Royalty Amount").

(b)

Following Closing, and within one month of Closing, Purchaser shall, or shall cause the
Corporation to, work cooperatively with the Vendor to request a transfer ("Deposit Transfer") of
the Crown Royalty Deposit, other than as it relates to the Assets, directly from the Corporation's
Crown royalty deposit account to Perpetual Operating Corp. 's Crown royalty deposit account with
Alberta Energy.

(c)

If the Deposit Transfer is approved and the amount transferred exceeds the POT Crown Royalty
A.mount, the Vendor will, witl:ijn three (3) Business Days of such transfer, pay to t.11e Purchaser
the difference between the transferred amount and the POT Crown Royalty Amount.

(d)

In the event that the Deposit Transfer is not approved following two full months of reported
production from the Assets following Closing:
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(i)

the Parties shall retract the application for the Deposit Transfer;

(ii)

the Purchaser shall cause the Corporation to request a recalculation of the Crown Royalty
Deposit in respect of the Assets as soon as commercially possible;

(iii)

the Purchaser shall, or shall cause the Corporation to, pay over to the Vendor or to such
Person as the Vendor may direct, the recalculated amount, up to the POT Crown Royalty
Amount, within 1 Business Day of receipt by the Corporation of such recalculated
amount from the Crown, and if the recalculated amount paid to the Vendor is less than
the POT Crown Royalty Amount, the Purchaser shall, or shall cause the Corporation to,
pay over to the Vendor or to such Person as the Vendor may direct, the sum equal to the
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POT Crown Royalty Amount less the recalculated amount paid to the Vendor within 60
days of the request for recalculation.
Crown Royalty Credit

3.4

(a)

The Parties acknowledge that the Corporation holds a credit ("Crown Royalty Credit") with the
Crown approximately in the amount of $1,627,522.54 ("Credit Value") as of the September 14,
2016 statement of account from Alberta Energy, which amount is attributable to the assets of
POT. For greater certainty, the Credit Value is a dollar amount counter and shall be reduced only
in accordance with the provisions of this Agreement and is not otherwise connected to the Crown
Royalty Credit.

(b)

The Credit Value shall be reduced by the following and in such order or reduction:
(i)

Closing Date Ad;ustment: all amounts of unpaid royalty balances attributable to the assets
of POT prior to the Closing Date, which amounts result in a reduction of the Crown
royalties otherwise payable by the Corporation after the Closing Date which are offset by
the Crown Royalty Credit;

(ii)

Retained Interest Amount: all royalty amounts that would otherwise be payable by the
Corporation and which are offset by the Crown Royalty Credit and which are attributable
to the Retained Interests; and

(iii)

Asset Amount: all royalty amounts owing in respect of periods after the Closing Date, that
would otherwise be payable by the Corporation and which are offset by the Crown
Royalty Credit and which are attributable to the Assets other than the Retained Interests
and which the Vendor shall pay over or cause to be paid over pursuant to Clause 3 .4( d).

(c)

The Corporation covenants and agrees to continue reporting the royalties owing to the Crown
until such time as the Credit Value is depleted to $0 pursuant to Clause 3.4(b).

(d)

Until the Credit Value is depleted pursuant to Clause 3.4(b), each month, within five (5) Business
Days of receipt of the monthly Alberta Energy statement of account, Purchaser shall, or shall
cause the Corporation to:
(i)

deliver a copy of the Alberta Energy statement of account; and

(ii)

pay over to Vendor or to such Person as Vendor may direct, by cheque or wire transfer,
an amount equal to the reduction of the Crown royalties payable by the Corporation
which were offset in such month by the Crown Royalty Credit and which are not
attributable to the Retained Interests in respect of periods after the Closing Date, up to the
balance of the Credit Value.
ARTICLE4
INTERIM PROVISIONS

4.1

Assets to be Maintained in Proper Manner
From the date hereof until the Closing Date:
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(a)

the Vendor shall cause the business of the Corporation to be conducted in accordance with past
practice;

(b)

the Vendor shall or shall cause the Corporation to pay and shall be liable for all costs and
expenses incurred or accruing prior to the Closing Date and relating to the Assets; and

(c)

the Vendor shall or shall cause the Corporation to perform and comply in all material respects
with all material covenants and conditions of the Corporation contained in the Title and Operating
Documents to be performed and complied with by the Corporation prior to Closing.

4.2

Actions Taken During Interim Period

(a)

Effective upon Closing, the Purchaser shall have no Claim against the Vendor or its Related
Parties for any action taken or refrained from being taken (or caused to be taken or refrained from
being taken) pursuant to the terms of this Article 4, with the intention that if Closing occurs, and
subject to Clause 4.l(b), all such actions or omissions shall be at the risk and expense of the
Purchaser.

(b)

If Closing occurs, other than amounts as they may relate to the Purchase Price Adjustment
Amounts or pursuant to the Existing Work Orders and Litigation Claims, the Purchaser shall
indemnify the Vendor and its Related Parties against all of the Vendor's direct losses, costs,
damages, expenses and charges, including all penalties, assessments and fines, but excluding
overhead as a result of maintaining the Assets pursuant to this Article 4, insofar as such losses are
not as a direct result of the gross negligence or wilful misconduct of the Vendor or its Related
Parties. An action or omission of the Vendor or its Related Parties shall not be regarded as gross
negligence or wilful misconduct to the extent it was done or omitted to be done in accordance
with the written instructions or concurrent of the Purchaser or its Related Parties.

(c)

Vendor will promptly notify Purchaser in writing of:

(d)
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(i)

any material Governmental Authority or third party complaints, investigations or
hearings (or communications indicating that the same may be contemplated) in respect of
the Corporation or the Assets;

(ii)

all material 1r,.atters relating to claims, actions, enquiries, applications, suits, demands,
arbitrations, charges, indictments, hearings or other civil, criminal, administrative or
investigative proceedings, or other investigations or examinations pending or, to the
knowledge of Vendor, threatened, against the Corporation or the Assets or related to this
Transaction;

(iii)

any circumstance or development that, to the knowledge of Vendor, without inquiry,
would have a material adverse effect or which might reasonably be expected to impede,
interfere with or delay or prevent the consummation of the Transaction; and

(iv)

any change affecting any representation or warranty provided by Vendor in this
Agreement where such change is or may be of such a nature to render any representation
or warranty misleading or untrue in any material respect.

Except as required by Applicable Laws, from the date hereof until the Closing Date, the Vendor
shall cause the Corporation to:
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(e)

4.3

(i)

duly and on a timely basis file all Tax Returns required to be filed by the Corporation and
all such Tax Returns will be true, complete and correct in all material respects;

(ii)

timely pay all Taxes shown on such Tax Returns and make all required withholdings and
remittances in respect of Taxes;

(iii)

not make or rescind any material express or deemed election relating to Taxes, or file any
amended Tax Returns where the result of such action is inconsistent with past practice;

(iv)

not make a request for a Tax ruling or enter into an agreement with any Governmental
Authority;

(v)

not settle any claim, action, suit litigation, proceeding, arbitration, investigation, audit or
controversy relating to a material amount of Taxes;

(vi)

not make any changes in financial or Tax accounting methods, principles, policies or
practices, except as required by GAAP or under Applicable Laws; and

(vii)

properly reserve (and reflect such reserves in its books and records and financial
statements) in accordance with GAAP, for all Taxes accruing in respect of the
Corporation which are not due or payable.

Except as required by Applicable Laws, from the date hereof until the Closing Date, the Vendor
shall ensure the Corporation does not make any Tax filings outside the ordinary course of
business, including making, amending or rescinding any Tax Return, election or designation.

Restrictions on Conduct of Business

Between the date hereof and the Closing, except pursuant to the Pre-Transaction
Reorganization and the Purchase and Sale Agreement, the Vendor shall cause the Corporation to not
permit or otherwise agree, without the prior written consent of the Purchaser to:
(a)

declare, set aside or pay any dividends, or make any distributions in respect of the Shares, or
repurchase, redeem or otherwise acquire any of the Shares;

(b)

amend its constating documents;

(c)

issue, grant, sell or pledge or agree to issue, grant, sell or pledge any securities of the Corporation
or securities convertible into or exchangeable or exercisable for, or otherwise evidencing a right
to acquire, Shares;

(d)

make any payments to, incur, assume or otherwise become liable for any debts or charges to, the
Vendor, or any Affiliate of the Vendor, other than for bona fide advances or payments made in
the ordinary course of business and consistent with past practice;

(e)

sell, transfer, assign, farmout, surrender, abandon, forfeit, grant an encumbrance (other than a
Permitted Encumbrance) or otherwise dispose of or alienate any of the Assets, save and except
the sale of production of Petroleum Substances produced from the Lands in the ordinary course of
business and the sale of materials and supplies no longer required to exploit the Petroleum and
Natural Gas Rights;
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(f)

other than in the ordinary course of business or as otherwise contemplated herein, amend in any
material respect or terminate any material agreement or instrument relating to the Assets or enter
into any new material agreement or commitment relating to the Assets;

(g)

except for the Gas Marketing Contract, subject to the provisions of Clause 4.1, and Clause 4.4,
enter into any obligations or commitments out of the ordinary course of business with respect to
the Assets of which the Corporation's share is in excess of Fifty Thousand Dollars ($50,000) for
any single item or related series of items except as may be reasonably necessary to protect or
ensure life and safety or to preserve the Assets or title to the Assets;

(h)

subject to the provisions of Clause 4.1, and Clause 4.4, propose or initiate the exercise of any
right (including bidding rights at Crown sales) or option relative to or arising as a result of the
ownership of the Assets, or propose or initiate any Operations on the Lands which have not been
commenced or committed to by the Corporation on the date hereof which is in excess of Fifty
Thousand Dollars ($50,000) for any single item or related series of items, except that the
Corporation may propose or initiate any Operations on the Lands for, and propose or initiate the
exercise of any right or option relative to, the preservation of any of the Leases or the Assets;

(i)

make or change any employment contracts or alter any compensation arrangements (including
bonus amounts) for any Office Employee or Field Employee; and

G)

make or change any election, change an annual accounting period or taxation year, adopt or
change any accounting method or practice, file any amended Tax Return, enter into any closing
agreement, settle any Claim or assessment in respect of Taxes relating to the Corporation,
surrender any right to Claim a refund of Taxes, consent to any extension or waiver of the
limitation period applicable to any Claim or assessment in respect of Taxes relating to the
Corporation, or take any other similar action relating to the filing of any Tax Returns or the
payment of any Tax.

Notwithstanding the foregoing, however, the Corporation may assume such obligations or
commitments and propose or initiate such Operations or exercise any such right or option without the
prior written consent of the Purchaser if the Vendor reasonably determines that such expenditures or
actions are necessary for the protection of life, property or the Environment, in which case the Vendor
shall promptly notify the Purchaser of such intention or actions and the Corporation's estimate of the costs
and expenses associated therewith.

4.4
(a)
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Operations Proposals During Interim Period

If, after the date hereof, the Vendor or the Corporation receives any notice of Operations
(including casing point and abandonment elections and notices relating to the exercise of options
to drill wells or conduct exploration or development operations under farmout and similar
agreements) on the Lands or the exercise of any right (including rights of first refusal and rights
under area of mutual interest provisions) or any option relating to the Assets which is in excess of
Fifty Thousand Dollars ($50,000) for any single item or related series of items (each such
Operation or exercise of a right or option being referred to as a "Proposal") from a third party
then, in a timely manner, the Vendor shall give notice, including full particulars of the Proposal,
to the Purchaser and, as soon as is practicable, the Vendor shall give the Purchaser notice of
whether or not the Vendor elects to participate in such Proposal. The notice to the Purchaser shall
contain the length of any period during which the Vendor is required to respond to any notice
received by it in accordance with the applicable Title and Operating Document.
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(b)

If the Purchaser and the Vendor disagree on the response to the Proposal, a meeting shall be
convened immediately to discuss the differences. If consensus is not reached at that meeting, the
Vendor will have the unilateral right to decide the response.
ARTICLE 5
VENDOR'S REPRESENTATIONS AND WARRANTl[ES

5.1

Regarding the Vendor

The Vendor represents and warrants to the Purchaser that, unless otherwise specified, as
at the date hereof and as at the Closing Date:
(a)

Organization and Standing: the Vendor is a corporation duly organized and validly existing
under the laws of Alberta and duly qualified under the laws of those jurisdictions in which the
Vendor is required to be qualified in order to own the Shares and to carry on its business as
presently conducted;

(b)

Requisite Authority: it has all requisite power and authority to enter into this Agreement and all
other documents to be executed and delivered hereunder and to perform its obligations under this
Agreement;

(c)

No Conflicts or Approvals: the execution and delivery of this Agreement and all other
documents to be executed and delivered hereunder do not and the consummation of the
Transaction and the fulfillment of and compliance with the terms and provisions hereof, do not
and will not:
(i)

conflict with, result in a breach of, constitute a default under, or prohibit the performance
required by, any agreement, instrument, license, permit or authority to which it is a party
or by which it is bound or to which any property of it is subject or result in the creation of
any lien, charge or encumbrance upon the Shares under any such agreement, instrument,
license, permit or authority;

(ii)

violate any Applicable Law applicable to the Vendor, the Shares or the Transaction; or

(iii)

except for the Required Approvals and any Customary Post-Closing Consents, require the
consent of any Government Authority;

(d)

Execution and Enforceability: this Agreement has been duly executed and delivered and all
other documents to be executed or delivered pursuant hereto shall be duly executed and delivered
and this Agreement does, and such documents will, constitute legal and valid binding obligations
enforceable against it in accordance with their respective terms;

(e)

Title to Shares:
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(i)

it is the sole registered and beneficial owner of the Shares;

(ii)

it has the exclusive power and authority to sell, transfer and convey the Shares to the
Purchaser in accordance herewith; and

(iii)

the Shares are free and clear of all Encumbrances and except for this Agreement, there
will not be any contract, option or any other right which may in the future become
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binding upon him to sell, transfer, assign, pledge, charge, mortgage or in any other way
dispose of or encumber any of the Shares;
(f)

Residency: it is not a non-resident of Canada within the meaning of the Tax Act;

(g)

Judgments and Claims: as of the date hereof:
(i)

there are no judgments unsatisfied against it or any consent decrees or injunctions to
which it is subject; and

(ii)

to the Vendor's Knowledge, there are no Claims in existence or threatened against it
which could reasonably be expected to be material;

(h)

Finder's Fee: it has not incurred any obligation or liability, contingent or otherwise, for
brokerage fees, finder's fees, agent's commission or other similar forms of compensation with
respect to the Transaction for which the Purchaser shall have any obligation or liability
whatsoever;

(i)

No Pre-emptive Rights: neither the execution and delivery of this Agreement nor the sale of the
Shares pursuant hereto does or shall trigger any right of first refusal or pre-emptive purchase right
held by any Person to purchase or otherwise acquire any of the Shares or any of the Assets; and

G)

Bankruptcy and Insolvency Matters: no action or proceeding has been commenced or filed by
or against the Vendor or which seeks or may lead to receivership, bankruptcy, a consumer
proposal or any other similar proceeding in respect of the Vendor, the adjustment, compromise or
composition of claims against the Vendor or the appointment of a trustee, receiver, liquidator,
custodian or other similar officer for any portion of its assets. No such action or proceeding is
being considered by the Vendor and no creditor or equity security holder, if applicable, of the
Vendor has threatened to commence or advise that it may commence, any such action or
proceeding.

5.2

Regarding the Corporation

Except that and subject in all instances to the Permitted Encumbrances and any matter
disclosed in any of the Schedules the Vendor represents and warrants to the Purchaser that in respect of
the Corporation in its personal capacity and not as trustee of POT, unless otherwise specified, as at the
date hereof and as at the Closing Date:
(a)

Organization and Standing: the Corporation is a corporation duly organized and validly
existing under the laws of Alberta and duly qualified under the laws of those jurisdictions in
which the Corporation is required to be qualified in order to own the Assets and to carry on its
business as presently conducted;

(b)

Requisite Authority: the Corporation has all requisite power and authority to enter into all
agreements documents to be executed and delivered hereunder, including relating to the PreTransaction Reorganization, and to perform the Corporation's obligations under all such
agreements and documents to be executed and delivered and has authorized and taken all
corporate action necessary to authorize the execution, delivery and performance of all such
agreements and documents to be executed and delivered and the consummation of the PreTransaction Reorganization and the Transaction in accordance with this Agreement;
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(c)

No Conflicts or Approvals: the execution and delivery of all agreements and documents to be
executed and delivered, including pursuant to the Pre-Transaction Reorganization, do not and the
consummation of the Pre-Transaction Reorganization and the Transaction and the fulfillment of
and compliance with the terms and provisions hereof, do not and will not:
(i)

result in the breach of or violate any term or provision of its articles of incorporation or
by-laws;

(ii)

conflict with, result in a breach of, constitute a default under, or prohibit the performance
required by, any agreement, instrument, license, permit or authority to which the
Corporation is a party or by which the Corporation is bound or to which any property of
the Corporation is subject or results in the creation of any lien, charge or Encumbrance
upon the Assets under any such agreement, instrument, license, permit or authority;

(iii)

violate any Applicable Law applicable to the Corporation, the Assets or the Transaction;
or

(iv)

except for the Required Approvals and any Customary Post-Closing Consents, require the
consent of any Government Authority;

(d)

Execution and Enforceability: the agreements and documents to be duly executed and delivered
by it pursuant to the Pre-Transaction Reorganization and the Transaction and all other documents
to be executed or delivered by the Corporation hereunder and thereunder shall be duly executed
and delivered by the Corporation and such agreements and documents do and will constitute legal
and valid binding obligations of the Corporation enforceable against the Corporation in
accordance with their respective terms;

( e)

Share Capital: (i) the authorized capital of the Corporation will consist of an unlimited number
of common shares (ii) the issued and outstanding capital of the Corporation will consist solely of
the Shares all of which will be fully paid and non-assessable and issued to the Vendor and
recorded in the Corporation's books and records in the name of the Vendor; and (iii) no Person
will have any rights, contingent or vested, to acquire any shares, options, securities convertible
into shares of the Corporation or any other rights to acquire any securities of the Corporation;

(f)

No Issuance of Shares: other than this Agreement, there are no contracts, options, or other rights
binding on, or which at any time thereafter may become binding on, the Corporation to: (i)
transfer the Shares; (ii) allot or issue any of the unissued shares or other securities of the
Corporation; or (iii) create any additional class of shares or other securities of the Corporation;

(g)

Minute Book: the minute and record books of the Corporation have been maintained in
accordance with generally accepted business practices and contain complete and true copies of
the Corporation's by-laws and other constating documents (including all amendments thereto),
which will remain in full force and effect, and all resolutions of their shareholders and directors
and the registers of shareholders, share transfers and directors therein are complete and accurate;

(h)

Private Issuer: the Corporation is not a "reporting issuer" under relevant securities legislation or
a "distributing corporation" under relevant corporate legislation;

(i)

Business: the Corporation has never conducted any business except in relation to oil and gas
business in Western Canada and between the date hereof and the Closing Time, the Corporation
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will not conduct any business except in relation to oil and gas exploration and development in
Western Canada;
(j)

Accounts Receivable: subject to the list of defaulting companies provided in the Data Room, the
trade accounts receivable of the Corporation are assessed for collectability on a regular basis and
are discounted or written off on a regular basis, and otherwise are materially good and collectible
at the aggregate recorded amounts, except to the extent of any reserves and allowances for
doubtful accounts provided for such accounts receivable in the books and records, and are not
subject to any defence, counterclaim or set off;

(k)

Conduct of Business: (i) the Corporation has the power and authority to conduct its business and
to own the Assets; (ii) has conducted its business in compliance, in all material respects, with all
Applicable Laws of each jurisdiction in which its business is carried on; and (iii) holds and
maintains in good standing all licences, permits, approvals and authorizations necessary to permit
it to conduct its business or to own, lease or operate its properties and Assets except where the
failure to obtain any licence, permit, approval or authorization would not be material;

(1)

Restrictive Covenants: the Corporation is not a party to or bound or affected by any contract
which would limit the freedom of the Corporation to compete in any line of business or any
geographic area, acquire goods or services from any supplier, establish the prices at which it may
sell any goods or services, sell goods or services to any customer or potential customer, or
transfer or move any of its Assets or operations;

(m)

Absence of Certain Changes:
(i)

since December 31, 2015, there has not been any material adverse change in the financial
condition of the Corporation, taken as a whole, which change arose from developments
specific to the Corporation not generally affecting other companies similarly situated in
the petroleum and natural gas industry in Canada;

(ii)

since December 31, 2015, there has not been any physical damage, destruction or loss to
any of the Assets, not covered by insurance paid to the Corporation, which has had, or
might reasonably be expected to have, a material adverse effect on the financial
condition, value of the Assets or operations of the Corporation; and

(iii)

since December 31, 2015, there has not been any material change by the Corporation in
accounting methods or principles which would be required to be disclosed under GAAP;

(n)

Pre-Transaction Reorganization: to Vendor's Knowledge, the Pre-Transaction Reorganization
has not resulted in any adverse tax consequences for the Corporation;

(o)

Purchase and Sale Agreement Representations: at the Closing Time, the representations and
warranties of the Corporation to POT in the Purchase and Sale Agreement shall be true and
correct in all material respects, except that representations and warranties qualified as to
materiality shall be true and correct in all respects, as at the time they were given;

(p)

Undisclosed Liabilities: to Vendor's Knowledge, other than as disclosed in the Purchase and Sale
Agreement and in Schedule I, the Corporation does not have any Liabilities (whether accrued,
absolute, contingent or otherwise) which would be required to be disclosed on a balance sheet of
the Corporation prepared in accordance with GAAP except current liabilities, deferred taxes and
asset retirement obligations in the aggregate in excess of $50,000;
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(q)

Financial Statements: the Financial Statements fairly present the financial pos1t1on and
operations of the Corporation on its own account and do not include the assets, liabilities or
results of operations of POT, which PEOC directed as trustee of POT, as of the dates thereof and
for the periods indicated therein;

(r)

Lease Operating Statements: the Lease Operating Statements disclosed in the Data Room have
been generated from Vendor's internal accounting system by extracting sales volumes, revenues,
royalties, operating and transportation expenses, land and lease costs and overhead recoveries
directly associated with the Assets on a production month basis for the year ended December 31,
2015 as well as for the six months ended June 30, 2016. The Lease Operating Statements do not
include any expenses related to general and administrative costs, interest, income and capital
taxes or any provisions related to depletion, depreciation, impairment or future site restoration
and abandonment costs as these amounts are based on the consolidated operations of the Vendor
of which the Assets forms only a part. To Vendor's Knowledge, the Lease Operating Statements
are free from material misstatement, whether due to fraud or error.

(s)

Indemnities and Guarantees: the Corporation has not given or agreed to give, nor is a party to
or bound by, any guarantee, surety or indemnity, contingently or otherwise, the obligations or
indebtedness of any Person or any other commitment by which the Corporation is, or is
contingently, responsible for such indebtedness or other obligations, other than in the ordinary
course of the oil and gas business pursuant to the Title and Operating Documents;

(t)

Judgments and Claims: other than the Litigation Claims as set out in Schedule "J", as of the date
hereof:
(i)

there are no judgments unsatisfied against the Corporation or any consent decrees or
injunctions to which the Corporation is subject;

(ii)

to the Vendor's Knowledge, there are no Claims in existence or threatened against the
Corporation or with respect to the Assets which could reasonably be expected to be
material; and

(iii)

to the Vendor's Knowledge, there is no basis upon which a material Claim could
reasonably be expected to be made against the Corporation;

(u)

Subsidiaries: the Corporation does not have any subsidiaries;

(v)

Investments: the Corporation is not a party to any agreements of any nature to acquire any shares
of any corporation or to acquire, capitalize or invest in any business or entity other than any
business or investment that is reasonably incidental to the ownership or operation of the Assets in
the ordinary course of business;

(w)

Non-Arm's Length Debt: no Affiliate, director, former director, officer or employee of the
Corporation or any Person not dealing at "arm's length" (within the meaning of the Tax Act) with
any such Person is indebted to the Corporation at the Closing Time;

(x)

Bank Accounts: the Corporation does not have any bank accounts, term deposits or safety
deposit boxes except those listed in Schedule "C";

(y)

No Shareholder Agreement: there does not exist any shareholder or other agreement which
affects the transferability of the Shares and neither the Corporation nor the Vendor is a party to
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any voting trust agreement, unanimous shareholder agreement, "share pooling agreement", or
other contract, agreement, commitment plan, or understanding restricting or otherwise relating to
voting or dividend rights with respect to the Shares;
(z)

Dividends: there are be no declared but unpaid dividends in respect of the Shares;

(aa)

Taxes: except as set forth in Schedule "I" - Purchase Price Adjustments Amount, the Corporation
has duly and timely (i) made, prepared or filed all Tax Returns required to be made, prepared or
filed by it and such Tax Returns are true, complete and accurate in all material respects (ii) paid
all Taxes (including instalments) due and payable by it, whether or not assessed by the
appropriate Government Authority, and (iii) collected or withheld and remitted to the appropriate
Government Authorities all Taxes required to be collected, withheld or remitted by it (including
Taxes required to be withheld in respect of any amount paid or credited or deemed to be paid or
credited by it to or for the account or benefit of any Person and non-resident Persons) and, to the
Vendor's Knowledge, there are no Claims threatened or pending against the Corporation in
respect of Taxes nor any basis therefor;

(bb)

GST Registrant: the Corporation is a registrant for the purposes of the Excise Tax Act (Canada).
The goods and services tax registration number of the Corporation is 86581 0881 RT000l. All
input tax credits claimed by the Corporation for GST purposes were calculated in accordance
with Applicable Laws;

(cc)

Debt: except as set out in Schedule I, the current and long-term debt of the Corporation is $0;

(dd)

Working Capital: as at the Closing Date the working capital of the Corporation is the amount set
out in Schedule I;

(ee)

Agreements with Tax Authorities:

(i)

Except as otherwise disclosed to the Purchaser prior to the date hereof, the Corporation
has not requested, offered to enter into or entered into any agreement or other
arrangement, or executed any waiver, providing for any extension of time within which
(A) to file any Tax Return covering any Taxes for which the Corporation is or may be
liable; (B) to file any elections, designations or similar filings relating to Taxes for which
the Corporation is or may be liable; (C) the Corporation is required to pay or remit any
Taxes or amounts on account of Taxes; or (D) any Government Authority may assess or
collect Taxes for which the Corporation is or may be liable; and

(ii)

Other than those agreements and arrangements described in (i), the Corporation has not
made, prepared and/or filed any elections, designations or similar filings relating to Taxes
or entered into any agreement or other arrangement in respect of Taxes or Tax Returns
that has effect for any period ending after the Closing Date;

(ff)

Discussions with Tax Authorities: Except as otherwise disclosed to the Purchaser prior to the
date hereof, the Corporation is not engaged in any discussions or negotiations with any taxation
authorities in respect of its Taxes nor is any Person acting on any of their behalves engaged in any
such discussions or negotiations;

(gg)

Tax and Fiscal Years: the Corporation's fiscal and taxation year end is December 31;
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(hh)

(ii)

Tax Assessments:
(i)

to Vendor's Knowledge, all income, sales (including goods and services, harmonized
sales and provincial or territorial sales) and capital tax liabilities of the Corporation have
been filed with the relevant Government Authorities for all taxation years or periods
ending prior to and including the taxation year or period ended December 31, 2015;

(ii)

except pursuant to this Agreement or as specifically disclosed in writing to the Purchaser,
for purposes of the Tax Act or any other applicable Tax statute, except for Vendor, no
Person or group of Persons has ever acquired or had the right to acquire control of the
Corporation;

(iii)

None of sections 67, 78, 79, 80, 80.01, 80.02, 80.03 or 80.04 of the Tax Act, or any
equivalent provision of the Tax legislation of any province or any other jurisdiction, have
applied or will apply to the Corporation at any time up to and including the Closing Date;

(iv)

the Corporation has not acquired property from a non-arm's length Person, within the
meaning of the Tax Act, for consideration, the value of which is less than the fair market
value of the property acquired in circumstances which could subject it to a liability under
section 160 of the Tax Act;

(v)

for all transactions between the Corporation and any non-resident Person with whom the
Corporation was not dealing at arm's length during a taxation year commencing after
1998 and ending on or before the Closing Date, the Corporation has made or obtained
records or documents that meet the requirements of paragraphs 247(4)(a) to (c) of the Tax
Act; and

(vi)

the Purchaser has been provided with copies of all Tax Returns and all communications
to or from any Government Authority relating to the Taxes of the Corporation, to the
extent relating to periods or events in respect of which any Government Authority may
by Law assess or otherwise impose any such Tax on the Corporation;

(vii)

the Corporation has never been required to file any Tax Return with and has never been
liable to pay any Taxes to, any Governmental Authority outside of Canada. No Claim
has ever been made by a Governmental Authority in a jurisdiction where the Corporation
does not file a Tax Return that is or may be subject to the imposition of any Tax by that
jurisdiction; and

(viii)

the Corporation has not claimed any reserves for purposes of the Tax Act (or analogous
provincial or similar provisions) for the most recent taxation year ending prior to the date
hereof.

No Withholding:
To Vendor's knowledge,
(i)
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the data and information in respect of the Corporation and the Assets provided by Vendor
to Purchaser is not inaccurate or incorrect in any material respect as at the respective
dates of such information; and
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(ii)

Vendor has not lmowingly withheld from Purchaser any document in its possession (or a
summary of any document that could not be provided due to confidentiality restrictions)
requested by Purchaser for the purpose of conducting its due diligence investigations in
respect of the Corporation and its assets, liabilities, business and operations, including the
Assets, and the Vendor did not omit to provide any information that would reasonably be
expected to cause any information so provided by the Vendor to be misleading in any
material respect.
Regarding the Assets

5.3

Except that and subject in all instances to the Permitted Encumbrances and any matter
disclosed in any of the Schedules the Vendor represents and warrants to the Purchaser that, unless
otherwise specified, as at the date hereof and as at the Closing Date:
(a)

Title to the Assets: it does not warrant title to the Assets except that it warrants that, other than
Permitted Encumbrances:
(i)

the Assets are free and clear of all liens, adverse claims, charges and encumbrances
created by, through or under the Vendor or the Corporation, or of which it has
Knowledge; and

(ii)

subject to the rents, covenants, conditions and stipulations in the Title and Operating
Documents, after Closing, the Corporation shall be entitled to hold and enjoy the Assets
without any lawful interruption by any Person claiming, by, through or under the Vendor
or its Affiliates;

(b)

Reserves Report. Vendor has made available to McDaniel, prior to the issuance of the Reserves
Report which contains the Asset Report for the purpose of preparing the Reserves Report, all
information requested by McDaniel, which information did not contain any misrepresentation at
the time such information was provided. Except with respect to changes in commodity prices,
Vendor has no lmowledge of a material adverse change in any production, cost, reserves or other
relevant information provided to McDaniel as it relates to the Asset Report since the date that
such information was provided. Vendor believes that the Asset Report reasonably presents the
quantity and pre-tax present worth values of the crude oil, natural gas liquids and natural gas
reserves attributable to the properties evaluated in such report as of the effective date of the report
based upon information available at the time such reserve information was prepared, and Vendor
believes that, at the date of such report, such report did not (and as of the date hereof, except with
respect to changes to commodity prices and as may be attributable to production of the reserves
since the date of such report, such report does not) overstate the aggregate quantity or pre-tax
present worth values of such reserves or the estimated reserves producible therefrom;

(c)

Reduction in Interest: except for the Permitted Encumbrances or as disclosed in the Land
Schedule, the Petroleum and Natural Gas Rights are not subject to reduction by virtue of the
conversion or other alteration of the interest of, any third party claiming by, through or under the
Vendor or the Corporation;

(d)

No Default Notices: the Corporation has not received nor delivered any:
(i)
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Applicable Law in respect of the Assets; or
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(ii)

notices of any material default under any of the Title or Operating Documents or any
other agreement in respect of the Assets;

which have not been cured within the applicable cure period applicable thereto;
(e)

Compliance with Title and Operating Documents: to the Vendor's Knowledge, and subject to
Schedule "G" - Existing Work Orders, the Corporation has performed, observed and satisfied in
accordance with standard oil and gas practices, all of its material duties, liabilities, obligations
and covenants required as at the date hereof to be satisfied, performed and observed by the
Corporation, and has not been provided with notice of default under, or in breach of, any material
provision of any Title and Operating Document;

(f)

No Claims: other than the Litigation Claims, as at the date hereof there are no Claims which have
been served upon the Corporation in respect of, or relating to, the Assets, and, to Vendor's
Knowledge, no claim has been threatened against the Corporation or any third party, which might
result in a material impairment or material loss of the interest of the Corporation in and to the
Assets;

(g)

No Take or Pay Obligations: the Assets are not affected by any take or pay or similar
obligations;

(h)

Material Contracts: except as set out in Schedule "L" - Material Contracts, and contracts which
may be cancelled without penalty on notice of not more than 30 days and, there are no Material
Contracts or Transportation, Processing and Sale Agreements to or by which the Corporation or
any Person acting on its behalf is a party or is bound that is applicable to the production of
Petroleum Substances from the Lands or lands pooled or unitized therewith, or to which the
Lands or lands pooled or unitized therewith have been dedicated by the Corporation, and each
Material Contract is in full force and effect in accordance with the terms thereof and the
Corporation is not in default under any material contract related to the Corporation, there is no
outstanding notice of default, cancellation or termination in connection therewith;

(i)

Contracts Disclosure: the Vendor has disclosed in writing to Purchaser a list of all of the
following contracts, leases, instruments, notes, bonds, debentures, mortgages, agreements,
arrangements or understandings, written or oral, to which such the Corporation is a party or under
which the Corporation is bound, has unfulfilled obligations or contingent liabilities or is owed
unfulfilled obligations or to which any of the Assets is subject ("Contracts"), in effect as of the
date hereof and correct, current and complete copies of which have been made available to
Purchaser: (i) all Contracts containing any rights on the part of any Person, including joint
venture partners or entities, to acquire oil and gas or other property rights from the Corporation
having a value in excess of $500,000, other than any such rights under or pursuant to the title or
operating documents of the Corporation as it relates to the Assets and given in the customary and
ordinary course in the oil and gas business for which no current right of acquisition exists; (ii) all
Contracts containing any rights on the part of Corporation to acquire oil and gas or other property
rights from any Person having a value in excess of $500,000; (iii) any Contract in respect of
which the applicable transaction has not yet been consummated for the acquisition or disposition
of assets or securities or other equity interests of another Person having a value of in excess of
$500,000; (iv) any standstill or similar Contract currently restricting the ability of Corporation to
offer to purchase or purchase the assets or equity securities of another Person; (v) all Contracts
which entitle a party to rights of termination, the terms or conditions of which may or will be
altered, or which entitle a party to any fee, payment, penalty or increased consideration, in each
case as a result of the execution of this Agreement, the consummation of the transactions
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contemplated hereby or a "change in control" of the Corporation, excluding without limitation
any seismic license or similar agreements previously identified and disclosed to the Purchaser;
(vi) except for the Gas Marketing Contract, all Contracts pursuant to which the Corporation will,
or may reasonably be expected to result in a requirement of the Corporation to, expend more than
an aggregate of $500,000 or receive or be entitled to receive revenue of more than an aggregate of
$500,000 million in either case in the next 12 months, including any and all take or pay
agreements; (vii) any Contracts relating directly or indirectly to the guarantee of any liabilities or
obligations or to indebtedness (currently outstanding or which may become outstanding) for
borrowed money; and (viii) any Contract that is otherwise material to the Corporation or that if
terminated or modified or if it ceased to be in effect, would reasonably be expected to have a
material adverse effect on the Corporation;
G)

Operating Practices: all Operations prior to the date hereof and the Closing Date in respect of
which it or its Affiliate was the operator were conducted in all material respects in accordance
with generally accepted oil and gas industry practices in the province where the Assets are
located;

(k)

Payment of Royalties: to Vendor's knowledge, the Corporation has paid or caused to be paid all
relevant Crown royalties, freehold deposits and rentals and freehold and overriding royalties in
respect to the Assets which have become due and payable prior to the date hereof and the Closing
Date which the Corporation is obligated to pay;

(1)

Payment of Taxes and Third Party Payables: to Vendor's Knowledge, excepting out certain
municipal property taxes as adjusted for in Schedule "I", all amounts due and payable to third
parties prior to the date hereof and the Closing Date and pertaining to the Assets have been fully
paid, including without limitation (i) any and all ad valorem and property taxes, (ii) any and all
production, severance and similar taxes, charges and assessments based upon or measured by the
ownership or production of the Leased Substances or any of them or the receipt of proceeds
therefor, and (iii) all amounts due and payable in connection with Permitted Encumbrances;

(m)

Outstanding AFEs: except as set forth in the Data Room or the Purchase and Sale Agreement,
there is no authorization for expenditure or similar approval approved by the Corporation or its
Affiliates pursuant to which there may be expenditures with respect to the Assets, the
Corporation's share of which is reasonably expected to exceed Fifty Thousand Dollars ($50,000)
and there is no outstanding cash call with respect to the Assets, the Corporation's share of which
exceeds Fifty Thousand Dollars ($50,000);

(n)

Work Orders, Notices, Directives and Demands: except as set forth in Schedule "G" there are
no, and the Corporation has not received, and to the extent it relates to the Assets, there are no
and the Vendor nor has any of its subsidiaries received, as at the date hereof, any written orders of
a Government Authority requiring work, repairs, construction or capital expenditures with respect
to the Assets, where such orders or directives have not been complied with in all material
respects, including the payment of all amounts owing by the Corporation thereunder (collectively,
the "Existing Work Orders");

(o)

Environmental Matters. Except to the extent that any violations or other matters referred to in
this subparagraph does not, and would not reasonably be expected to, individually or in the
aggregate, have a material adverse effect on the Corporation and the Assets (and in the case of
properties for which neither the Vendor nor its subsidiaries is the operator, to the Vendor's
knowledge):
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(i)

to the lmowledge of the Vendor, the Corporation is not in violation of any applicable
Environmental Laws;

(ii)

to the lmowledge of the Vendor, the Corporation has operated its business ai.-id has
received, handled, used, stored, treated, shipped and disposed of all Hazardous
Substances in compliance with Environmental Laws;

(iii)

to the lmowledge of the Vendor, there have been no undisclosed reportable spills,
releases, deposits or discharges of Hazardous Substances, or wastes into the earth,
subsoil, underground waters, air or into any body of water or any municipal or other
sewer or drain water systems by the Corporation, or on or underneath any location which
is or was currently or formerly owned, leased or otherwise operated by the Corporation;

(iv)

to the lmowledge of the Vendor, the Corporation has not failed to report to the proper
Governmental Authority the occurrence of any event which is required to be so reported
by any Environmental Law; and

(v)

there are no pending or, to the lmowledge of the Vendor, threatened claims, liens or
Encumbrances (other than Permitted Encumbrances) resulting from Environmental Laws
with respect to Assets or any of the properties of the Corporation currently or formerly
owned, leased, operated or otherwise used.

(p)

Hedging Agreements: Except for the Gas Marketing Contract, the Corporation is not a party to,
or bound by, any interest rate swaps, foreign exchange swaps, commodity price hedging contracts
and similar derivative contracts;

(q)

Joint Venture Audits: as of the Closing Date there are no active joint venture audits by a third
party under the Title and Operating Documents or otherwise relating to the Assets;

(r)

Condition of Tangibles: the Tangibles have been constructed, installed, maintained and operated
in accordance with generally accepted engineering practices, and good oil and gas industry
practices, and are in good and operable condition, reasonable wear and tear excepted;

(s)

Facility and Tangible Ownership: none of the Tangibles is leased or rented except may be
cancelled without penalty on notice of not more than 30 days;

(t)

Fees and Charges: except as may be identified in the schedules hereto, the interest of the
Corporation in and to all property, assets, interests and rights comprising the Tangibles is
sufficient such that the Corporation is not subject to any penalty, fee, levy, charge or other
compensation payable to any third party for the use of or access to the Tangibles;

(u)

Regulatory Compliance: the Corporation's Licensee Management Rating, as detennined in
accordance with Alberta Energy Regulatory Directive: 006 Licensee Liability Rating (LLR)
Program and Licence Transfer Process is and will be on the Closing Date equal to or greater than
1.2;

(v)

Production Allowables and Production Penalties: (i) to the knowledge of the Vendor, none of
the wells in which the Corporation holds an interest in, including the Wells, have been produced
in excess of applicable production allowables imposed by any Applicable Laws or any
Governmental Authority and the Vendor has no lmowledge of any impending change in
production allowables imposed by any Applicable Laws or any Governmental Authority that may
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be applicable to any of the wells in which it holds an interest, other than changes of general
application in the jurisdiction in which such wells are situate; and (ii) neither the Vendor nor the
Corporation has received notice of any production penalty or similar production restriction of any
nature imposed or to be imposed by any governmental authority, including gas oil ratio, off target
and overproduction penalties imposed by any Governmental Authority that may be applicable,
and, to its lmowledge, none of the wells, including the Wells, in which the Corporation holds an
interest is subject to any such penalty or restriction; except, in either case, to the extent that such
events would not in the aggregate have a material adverse effect on the Corporation and the
Assets;
(w)

Description of Wells, Facilities and Lands: subject to minor typographical errors, the
Corporation has provided to Purchaser a materially complete and accurate description of all wells,
facilities and lands of the Corporation as at the date hereof and the Closing Date;

(x)

Offset Obligations: except as identified in Schedule A and Schedule J, and to Vendor's
Knowledge, neither Vendor nor the Corporation has received notice of any obligations accrued
pursuant to the Title and Operating Documents that may be satisfied by the drilling of a well, the
payment of compensatory royalty or the surrender of some or all of the interests granted, reserved
or otherwise conferred pursuant to the Title and Operating Documents, other than obligations that
have been satisfied (by means other than by the payment of compensatory royalties) or have been
permanently waived;

(y)

Employees: the Corporation does not have any employees, contractors or Benefit Plans and does
not have any Severance Obligations and no Person has an employment agreement or consulting
agreement with the Corporation;

(z)

Office Employees and Field Employees: to Vendor's Knowledge, unless otherwise disclosed in
writing to the Purchaser, each of the Office Employees and Field Employees are Canadian
citizens;

(aa)

Condition of Wells: in respect of the Wells operated by Vendor or its Affiliate, to Vendor's
Knowledge, each Well whether producing, shut-in, injection, disposal or otherwise, has been
drilled and, if completed, completed and operated in accordance with generally accepted oil and
gas field practices;

(bb)

Production: as at the date hereof and the Closing Date, the running three month average
production from the Assets, for the three months prior to the date hereof, exceeds 34.0
mmcfe/day;

(cc)

Insurance: the Corporation has in place insurance policies that are valid and enforceable and in
full force and effect, are underwritten by unaffiliated and reputable insurers, are sufficient for all
requirements of Applicable Law and provide insurance in such amounts and against such risks as
is customary for corporation engaged in similar businesses to the Corporation and the
Corporation is not in default under any such insurance and has not failed to give any notice or
present any claim within the appropriate time therefor;

(dd)

Operatorship: as at the date hereof, the Corporation is the operator of such of the Assets as set
forth in Schedule A - Land Schedule and Schedule H - Wells, and to Vendor's Knowledge,
during the time it has been the operator of the Assets or any of them, there have been no
challenges to its ability as operator;
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(ee)

Bankruptcy and Insolvency Matters:
(i)

no action or proceeding has been commenced or filed by or against the Corporation or
which seeks or may lead to receivership, bankruptcy, a commercial proposal or similar
proceeding of the Corporation, the adjustment, compromise or composition of claims
against it or the appointment of a trustee, receiver, liquidator, custodian or other similar
officer for the Corporation or any portion of its Assets. No such action or proceeding has
been authorized or is being considered by or on behalf of the Corporation and no creditor
or equity security holder of the Corporation has threatened to commence or advised that it
may commence, any such action or proceeding; and

(ii)

the Corporation has not made, nor is it considering making, an assignment for the benefit
of its creditors, and has not requested, nor is it considering requesting, a meeting of its
creditors to seek a reduction, compromise, composition or other accommodation with
respect to its indebtedness.

(ff)

ROFR: no ROFR is triggered by the Transaction contemplated hereby or by the Pre-Transaction
Reorganization;

(gg)

AMis: there are no active area of mutual interest or area of exclusion provisions in any of the
Title and Operating Documents or other agreements or documents to which the Assets are
subject; and

(hh)

Seismic Ownership: The Corporation has good, valid and merchantable title to a 100% legal and
beneficial interest in and to the Proprietary Seismic, free and clear of all claims, and, to the
Vendor's Knowledge, the Proprietary Seismic has not been licensed or otherwise disclosed to any
third party in the four year period prior to the date hereof.

5.4

No Additional Representations or Warranties by the Vendor

For certainty, each of the foregoing representations and warranties of the Vendor shall be
qualified as at the date hereof and as of the Closing Date (unless otherwise qualified as at a specific date),
as applicable, by excepting therefrom the Permitted Encumbrances, all matters disclosed in the Schedules
and where applicable, the Data Room. Other than as expressly set forth in this Article 5, the Vendor
makes no additional representation or warranty, express or implied, in fact or by law, with respect to:
(a)

its title to the Assets;

(b)

the quality, condition, merchantability, serviceability or suitability or fitness for any particular
purpose of the Assets;

(c)

the quality, quantity or recoverability of the Petroleum Substances within, upon or under the
Lands or any lands pooled or unitized therewith;

(d)

the value of the Assets or the future revenues or cash flows applicable thereto;

(e)

any engineering, geological, production or other information or interpretations thereof, or any
economic evaluations respecting the Assets; or

(f)

the Environmental condition of any of the Lands or Assets or any Environmental Liability.
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The Purchaser acknowledges that with the exception of the representations and warranties in Article 5 and
the performance by the Vendor of its obligations under this Agreement, the Purchaser is relying solely on
its own counsel (including all tax and legal counsel) and its own investigations and due diligence of the
Corporation and the Assets, and that it has made, or has had others make, such evaluation and inspection
of the Corporation and the Assets as it deems appropriate, including all information, data and files in the
Data Room, regardless of what it chose to review, and is not relying on any representation or warranty or
covenant not contained in this Agreement or on any statement by discussions with the Vendor. The
Purchaser shall have no Claim or action against the Vendor in respect of the location, state, condition,
suitability or fitness of the Assets, or any of them, for the Purchaser's intended use or purpose or their
merchantability, other than in the case of a breach of or untruth of any representation or warranty made by
the Vendor in Article 5.
ARTICLE6
PURCHASER'S REPRESENTATIONS AND WARRANTIES
Purchaser's Representations and Warranties

6.1

The Purchaser represents and warrants to the Vendor that:
(a)

Organization and Standing: it is a corporation duly organized and validly existing under the
laws of Alberta and duly qualified under the laws of those jurisdictions in which it is required to
be qualified in order to own the Shares;

(b)

Requisite Authority: it has all requisite power and authority to enter into this Agreement and all
other documents to be executed and delivered hereunder and to perform its obligations under this
Agreement and all other documents to be executed and delivered hereunder and has authorized
and taken all corporate action necessary to authorize the execution, delivery and perfonnance of
this Agreement and all other documents to be executed and delivered hereunder and the
consummation of the Transaction in accordance with this Agreement;

(c)

No Conflict or Approvals: the execution and delivery of this Agreement and all other documents
to be executed and delivered hereunder do not and the consummation of the Transaction and the
fulfillment of and compliance with the terms and provisions hereof do not and will not:

(d)
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(i)

result in the breach of or violate any term or provision of its articles of incorporation or
by-laws;

(ii)

conflict with, result in a breach of, constitute a default under, or prohibit the performance
required by, any agreement, instrument, license, permit or authority to which it is a party
or by which it is bound or to which any property of it is subject or result in the creation of
any lien, charge or encumbrance upon the Assets under any such agreement, instrument,
license, permit or authority;

(iii)

violate any Applicable Law applicable to the Purchaser or the Assets; or

(iv)

except for the Required Approvals and any Customary Post-Closing Consents, require the
consent of any Government Authority;

Execution and Enforceability: this Agreement has been duly executed and delivered by it and
all other documents to be executed or delivered by it pursuant hereto on the Closing Date or
thereafter shall be duly executed and delivered by it and this Agreement does, and such
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documents will, constitute legal and valid binding obligations of it enforceable against it in
accordance with their respective terms;
(e)

Residency: it is a "Canadian" for the purposes of the Investment Canada Act, R.S.C. 1985, c. 28
(1st Suppl.);

(f)

Finder's Fee: it has not incurred any obligation or liability, contingent or otherwise, for
brokerage fees, finder's fees, agent's commission or other similar forms of compensation with
respect to the Transaction for which the Vendor shall have any obligation or liability whatsoever;
and

(g)

Acquiring as Principal: it is acquiring the Shares as principal and not on behalf of any third
party.

6.2

Survival of Representations and Warranties

Subject to Subclause 10.l(c), the representations and warranties of the Vendor in
Article 5 and of the Purchaser in Clause 6.1 shall survive the Closing and not be merged in any
conveyances or other documents provided pursuant to this Agreement, provided that no Claim may be
made or enforceable by a Party pursuant to or based in any way upon any of these representations and
warranties or any indemnity in respect thereof unless written notice of such Claim with reasonable
particulars shall have been provided by such Party, to the Party against whom such Claim is made, within
twelve (12) months from the Closing Date.

6.3

Purchaser's Covenants

Purchaser covenants, acknowledges and agrees that the Financial Statements, Lease
Operating Statements and the Assets/Liabilities Tables (the "Financial Information") are being provided
by Vendor in accordance with this Agreement and the use and distribution thereof by Purchaser or anyone
acting through Purchaser is limited as set forth in the Financial Information.

ARTICLE 7
CONDITIONS PRECEDENT TO CLOSING AND DELIVERIES
7.1

Mutual Conditions Precedent Regarding Required Consents and Approvals

It is a condition precedent to Closing for the mutual benefit of the Vendor and the
Purchaser that, other than consents which are customarily obtained post-Closing, any and all Required
Approvals to permit the Transaction to be completed shall have been obtained or that such approval or
consent requirement shall have been waived in writing by the applicable Government Authority or
otherwise lapsed. If the condition precedent in this Clause 7 .1 shall not be satisfied at or before the
Closing Date, either Party may terminate this Agreement by written notice to the other Party.

7.2

Conditions Precedent for Benefit of the Purchaser

The obligation of the Purchaser to purchase the Shares pursuant hereto is subject to the
satisfaction, at or before the Closing Time, of the following conditions precedent for the exclusive benefit
of the Purchaser and may be waived in whole or in part at the discretion of the Purchaser by written notice
to the Vendor at or before Closing:
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(a)

in all material respects, the Vendor shall have performed or complied with all of the covenants of
this Agreement to be performed or complied with by the Vendor at or prior to the Closing Date;

(b)

the representations and warranties of the Vendor set forth in Article 5 shall be true and correct in
all material respects as of the date hereof and at and as of the Closing Date;

(c)

no suit, action or other proceeding shall, at Closing, be pending against the Vendor or the
Purchaser before any Court or Government Authority seeking to restrain, prohibit, obtain
damages or other relief in connection with the consummation of the Transaction which would
materially and adversely affect the value of the Shares, taken as a whole; and

(d)

the Vendor shall have obtained discharges or delivered a no interest letter with respect to all
Encumbrances relating to the Corporation, the Shares and the Assets.

7.3

Conditions Precedent for Benefit of the Vendor

The obligation of the Vendor to sell the Shares to the Purchaser pursuant hereto is subject
to satisfaction, at or before the Closing Time, of the following conditions precedent for the exclusive
benefit of the Vendor and may be waived in whole or in part by the Vendor by written notice to the
Purchaser at or before Closing:
(a)

in all material respects, the Purchaser shall have performed or complied with all of the covenants
of this Agreement to be performed or complied with by the Purchaser at or prior to the Closing
Date;

(b)

the representations and warranties of the Purchaser set forth in Clause 6.1 shall be true and
correct in all material respects as of the date hereof and at and as of the Closing Date;

(c)

at the Closing Time, the Purchaser shall have tendered or caused to be tendered to the Vendor the
Base Price, as adjusted for the Purchase Price Adjustment Amounts Purchaser Price, in
accordance with Clause 2.2; and

(d)

no suit, action or other proceeding shall, at Closing, be pending against the Vendor or the
Purchaser before any Court or Government Authority seeking to restrain, prohibit, obtain
damages or other relief in connection with the consummation of the Transaction which would
materially and adversely affect the value of the Shares.

7.4

Efforts to Fulfill Conditions Precedent

The Vendor and the Purchaser will each use, and cause their respective Related Parties to
us, reasonable commercial efforts to cause the conditions precedent set forth in clauses 7.1, 7.2 and 7.3, to
be fulfilled and satisfied as soon as practicable. The Parties shall cooperate after Closing in seeking any
approvals and consents not required prior to Closing.
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ARTICLE 8
CLOSING AND DELIVERIES

8.1
(a)

Deliveries of the Vendor
At Closing, if the conditions precedent contained in clauses 7.1 and 7.3 are satisfied or waived by
the Vendor, the Vendor shall deliver or cause to be delivered to and in favour of the Purchaser,
against those deliveries required to be made by the Purchaser, the following:
(i)

the certificates representing the Shares duly endorsed for transfer;

(ii)

a certificate of the Vendor in the form of Schedule 11 D 11 ;

(iii)

a certificate of the Vendor confirming that the conditions precedent set forth in clauses
7.1 and 7.3 have been waived or to the Vendor's Knowledge satisfied;

(iv)

receipt for payment of the Purchase Price;

(v)

the Retained Interests Agreement;

(vi)

the General Conveyance;

(vii)

the Seismic Data Licences;

(viii)

the Office Sublease;

(ix)

the Existing Work Order Release and Indemnity Agreement;

(x)

the Litigation Release and Indemnity Agreement;

(xi)

the Gas Marketing Contract;

(xii)

the Competition Act Approval;

(xiii)

the fully executed Purchase and Sale Agreement;

(xiv)

the Assets/Liabilities Tables;

(xv)

all files, books and records respecting the Assets, or as soon as reasonably possible
following Closing;

(xvi)

a certified copy of a resolution of the board of directors of the Corporation approving the
transfer of all the Shares from the Vendor to the Purchaser;

(xvii)

the minute book, corporate seal (if any) and all other corporate records of the
Corporation;

(xviii) resignations of all directors and officers of the Corporation and a release from such
directors and officers pursuant to which they release all Claims against the Corporation;
(xix)
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(xx)
(b)

All deliveries of the Vendor shall, except as otherwise stated, be in a form acceptable to each of
the Vendor and the Purchaser and their respective solicitors, acting reasonably.

8.2
(a)

(b)
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any and all other documents which are required to be delivered and, if applicable,
executed, by the Vendor to the Purchaser pursuant hereto.

Deliveries of the Purchaser
At Closing, if the conditions precedent set forth in clauses 7.1 and 7.2 are satisfied or waived by
the Purchaser, the Purchaser shall deliver or cause to be delivered to and in favour of the Vendor,
against those deliveries required to be made by the Vendor, the following:
(i)

payment of the Base Price plus or minus, as the case may be, the Purchase Price
Adjustment Amounts, as to the Vendor by the Purchaser;

(ii)

a certificate of an officer of the Purchaser in the form of Schedule "E";

(iii)

the Retained Interests Agreement;

(iv)

the General Conveyance;

(v)

the Seismic Data Licences;

(vi)

the Office Sublease;

(vii)

the Existing Work Order Release and Indemnity Agreement;

(viii)

a certificate of an officer of the Purchaser confirming that the conditions precedent set
forth in clauses 7.1 and 7.2 have been waived or to the Purchaser's knowledge satisfied;

(ix)

the Litigation Release and Indemnity Agreement;

(x)

the Gas Marketing Contract;

(xi)

the Competition Act Approval;

(xii)

articles of amendment, in a form for filing with the Alberta Corporate Registry, of the
Corporation changing the name in accordance with Clause 14.4;

(xiii)

releases signed by the new signing authorities of the Corporation as appointed by the
Purchaser releasing the directors and officers of the Corporation from any Claims related
to such directors and officers acting as a director or officer of the Corporation; and

(xiv)

any and all other documents which are required to be delivered and, if applicable,
executed, by the Purchaser to the Vendor pursuant hereto.

All deliveries of the Purchaser shall, except as othenvise stated, be in a form acceptable to each of
the Vendor and the Purchaser and their respective solicitors, acting reasonably.
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ARTICLE 9
CONFIDENTIALITY

9.1

The Purchaser's Obligation to Maintain Information Confidential

Prior to the Closing Date and thereafter if Closing does not occur, information respecting
the Corporation, the Assets and the Vendor shall be retained in confidence by the Purchaser and its
Related Parties pursuant to the terms of the Confidentiality Agreement and used only for the purposes of
the Transaction. Upon Closing, the Purchaser's rights to use or disclose information respecting the Assets
shall be subject only to the Title and Operating Documents that may apply thereto. Any information
respecting the Vendor, its Related Parties or additional information obtained as a result of such access
which does not relate to the Corporation or the Assets shall continue to be governed by the
Confidentiality Agreement.
ARTICLE 10
TAX MATTERS
10.1

Tax Indemnities

(a)

Subject to Subclause 10.l(c), after Closing the Vendor shall be liable to and indemnify the
Corporation (which in this Clause 10.1 includes its successors and assigns) in respect of all Taxes
payable by the Corporation in respect of taxation periods ending on or before the Closing Date or
where a taxation period ends after the Closing Date, then such portion thereof up to the Closing
Date ("Prior Period Taxes") for a period ending on the day that is 30 days after the expiration of
the last of the limitation periods contained in the Tax Act and any other legislation imposing Tax
on the Corporation subsequent to the expiration of which an assessment, reassessment or other
form of recognized document assessing liability for Tax for the period cannot be issued to the
Corporation.

(b)

The Purchaser shall give prompt written notice to the Vendor whenever it becomes aware that a
Claim has been or may be made for which the Vendor may be liable pursuant to the indemnity
provided for in Clause 11.l (the "Tax Indemnity"). The Vendor shall have the right at its own
expense and employing counsel of its own choice to have full carriage and control of the
contestation of any such Claim, provided that if the Claim does not relate solely to matters to
which the Tax Indemnity may apply, the Purchaser shall, at its own expense and employing
counsel of its own choice, have full carriage and control of the contestation of the portion of the
Claim relating to matters to which the Tax Indemnity does not relate; and further provided that
neither the Purchaser nor the Corporation will agree to any compromise or settlement of any
Claim to which the Tax Indemnity may apply without the consent of the Vendor, which will not
be unreasonably withheld. If the Purchaser does not consent to a settlement (agreed to by the
CRA) of a Claim to which the Tax Indemnity may apply following a request from the Vendor to
do so, the obligation of the Vendor to indemnify the Purchaser for the Claim shall be limited to
the amount that the Vendor would have been required to pay to the Corporation pursuant hereto
in respect of the Claim if the settlement had been accepted and the Vendor shall forthwith transfer
carriage of the contestation of the Claim to the Purchaser or its nominee. The Purchaser and the
Vendor shall cooperate with each other in any defence of any such Claims and shall keep each
other reasonably informed of the conduct thereof.

(c)

Except for matters disclosed to the Purchaser prior to the date hereof, the Tax Indemnity shall
apply in respect of Taxes assessed within the period during which Taxes may be assessed under
Applicable Law on the assumption that no waiver is filed pursuant to subparagraph 152(4)(a)(ii)
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of the Tax Act or similar provisions of provincial income tax legislation unless such waiver is
filed with the written consent of the Vendor, which consent may not be unreasonably withheld.
No Claim shall be made against the Vendor in respect of the Tax Indemnity unless written notice
of the Claim is given to the Vendor by the Purchaser within sixty (60) days following the end of
such period.
(d)

The Purchaser agrees to pay to the Vendor any refund of Prior Period Taxes, together with any
interest received with respect to such refund, received after the Closing Date by the Purchaser or
the Corporation, promptly after receipt of payment of the refund, less any Taxes payable by the
Corporation on any interest received with respect to such refund. Such refunds shall not be
included in the Working Capital. Notwithstanding the foregoing, the Purchaser is not required to
pay to the Vendor any refund of Prior Period Taxes which arises as a result of the carryback of
losses of the Corporation which are attributable to any outlay or expenditure incurred by the
Corporation subsequent to the Closing Date.

(e)

The Parties covenant that after Closing they will not request, and the Purchaser covenants that
after Closing the Corporation will not request, an audit by any taxation authority which may
result in an assessment to which the Tax Indemnity may apply.

(f)

The Parties undertake to inform each other of any audit inquiries with respect to issues to which
the Tax Indemnity may apply and to cooperate with each other in making any representations
prior to any assessment to which those indemnities may apply.

10.2

Tax Returns

The Vendor shall cause the Corporation to prepare and file in a timely manner (at its cost
and in consultation with the Vendor) all Tax Returns required to be filed by the Corporation for any
period ending on or before the Closing Date. Neither Party will unreasonably withhold its consent to a
request made by the other Party with respect to such Tax Returns.

ARTICLE 11
LIABILITIES AND INDEMNITIES
The Vendor's Indemnities

11.1

Subject to clauses 6.2, 11.4, Article 10 and Article 12 and except as the Purchaser
otherwise agrees to indemnify the Vendor pursuant to this Agreement or otherwise, after the Closing, the
Vendor shall indemnify, defend and save harmless the Purchaser and its Related Parties from and against
any and all of Purchaser's Losses resulting from:
(a)

any breach of the representations or warranties made by the Vendor in Article 5 or breaches of
covenants or agreements made by the Vendor in this Agreement;

(b)

all Claims, Losses or Liabilities that relate to:
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(i)

the Assets and that arise from or relate to acts, onuss10ns, events or circumstances
occurring before the Closing Date, other than Claims of Environmental Liabilities;

(ii)

to the Litigation Claims as set forth in the Litigation Release and Indemnity Agreement;
and
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(iii)

to such Claims, Losses or Liabilities that related to the Existing Work Orders as set forth
in the Existing Work Order Release and Indemnity Agreement;

including the effects of, and the costs of complying with any order or direction of any Government
Authority having jurisdiction, provided that written notice of such Claim with reasonable particulars shall
have been provided by the Purchaser to the Vendor within twelve (12) months from the Closing Date. In
respect to the matters referenced in Subclause (b) and (c), the Vendor acknowledges that the Vendor and
its Related Parties shall not be entitled to any rights or remedies under the common law or in equity or
under any Applicable Law against the Purchaser or its Related Parties, including the right to name the
Purchaser or any of its Related Parties as a third party to any action commenced by any Person against the
Vendor, except insofar as the Vendor remains entitled to make a Claim against the Purchaser pursuant to
Clause 9.2.

11.2

The Purchaser's Indemnities

Subject to clauses 6.2, 11.4 and except as the Vendor otherwise agrees to indemnify the
Purchaser pursuant to this Agreement, Existing Work Order Release and Indemnity Agreement and the
Litigation Release and Indemnity Agreement or otherwise, after the Closing, the Purchaser shall
indemnify, defend and save harmless the Vendor and its Related Parties, from and against any and all of
the Vendor's Losses resulting from:
(a)

any breach of the representations or warranties made by the Purchaser in Clause 6.1 or breaches
of covenants or agreements made by the Purchaser in this Agreement;

(b)

all Claims, Losses or Liabilities that relate to the Assets that arise from or relate to acts,
omissions, events or circumstances occurring after the Closing Date;

(c)

all Environmental Liabilities, and excluding Claims as they relate to the Existing Work Orders,
whether occurring before, on or after the Closing Date that arise from or relate to, acts, omissions,
events or circumstances, occurring before, on or after the Closing Date;

(d)

all Claims, Losses or Liabilities, including as specifically set out in the Assets/Liabilities Tables;
including the effects of, and the costs of complying with any order or direction of any
Government Authority having jurisdiction. In respect to the matters referenced in Subclause (b ),
(c) and (d), the Purchaser acknowledges that the Purchaser and its Related Parties shall not be
entitled to any rights or remedies under the common law or in equity or under any Applicable
Law against the Vendor or its Related Parties, including the right to name the Vendor or any of its
Related Parties as a third party to any action commenced by any Person against the Purchaser,
except insofar as the Purchaser remains entitled to make a Claim against the Vendor pursuant to
Clause 11.1.

11.3

Indemnification Procedure - Third Party Claims

Subject to Article 10, the following procedures shall be applicable to any Claim (a
"Third Party Claim") received by a Party (the "Indemnified Party") for which it is entitled to
indemnification, pursuant to this Agreement, from the other Party (the "Indemnifying Party") in respect
of a Claim by a Person other than such Indemnified Party, itself, or its Related Parties:
(a)
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upon the Third Party Claim being made against or commenced against the Indemnified Party, the
Indemnified Party shall promptly provide written notice thereof to the Indemnifying Party. The
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notice shall describe the Third Party Claim in reasonable detail and indicate the estimated
amount, if practicable, of the indemnifiable Losses or Liabilities that have been or may be
sustained by the Indemnified Party in respect thereof. If the Indemnified Party does not give
prompt notice to the Indemnifying Party as aforesaid, then such failure shall only lessen or limit
the Indemnified Party's rights to indemnity hereunder to the extent that the lack of prompt notice
prejudices the defence of the Third Party Claim or increases the amount of liability or cost of
defence;
(b)

if the Indemnifying Party acknowledges to the Indemnified Party in writing that the Indemnifying
Party is responsible to indemnify the Indemnified Party in respect of the Third Party Claim
pursuant hereto, the Indemnifying Party shall have the right to do either or both of the following:
(i)

assume carriage of the defence of the Third Party Claim using legal counsel of its choice
and at its sole cost; and/or

(ii)

settle the Third Party Claim provided the Indemnifying Party pays the full monetary
amount of the settlement and the settlement does not impose any unreasonable
restrictions or obligations on the Indemnified Party;

(c)

upon the assumption of control of any Claim by the Indemnifying Party as set out in Clause (b),
the Indemnifying Party shall diligently proceed with the defence, compromise or settlement of the
Claim at its sole expense, including if necessary, employment of counsel and experts reasonably
satisfactory to the Indemnified Party and, in connection therewith, the Indemnified Party shall
cooperate fully, but at the expense of the Indemnifying Party with respect to any out-of-pocket
expenses incurred, to make available to the Indemnifying Party all pertinent information and
witnesses under the Indemnified Party's control, make such assignments and take such other steps
as in the opinion of counsel for the Indemnifying Party are reasonably necessary to enable the
Indemnifying Party to conduct such defence. The Indemnified Party shall also have the right to
participate in the negotiation, settlement or defence of any Claim at its own expense;

(d)

the Indemnified Party shall not enter into any settlement, consent order or other compromise with
respect to the Third Party Claim without the prior written consent of the Indemnifying Party
(which consent shall not be unreasonably withheld, delayed or conditioned) unless the
Indemnified Party waives its rights to indemnification in respect of the Third Party Claim;

(e)

upon payment of the Third Party Claim, the Indemnifying Party shall be subrogated to all claims
the Indemnified Party may have relating thereto. The Indemnified Party shall give such further
assurances and cooperate with the Indemnifying Party to permit the Indemnifying Party to pursue
such subrogated claims as reasonably requested by it; and

(f)

if the Indemnifying Party has paid an amount pursuant to the indemnification obligations herein
and the Indemnified Party shall subsequently be reimbursed from any source in respect of the
Third Party Claim, the Indemnified Party shall promptly pay the amount of the reimbursement
(including interest actually received) to the Indemnifying Party, net of taxes required to be paid
by the Indemnified Party as a result of any such receipt and plus any taxes saved or recovered by
the Indemnified Party as a result of such payment.
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11.4
(a)

Limitations on Liability
Notwithstanding anything herein to the contrary:
(i)

the indemnities provided in clauses 11.1 and 11.2 (excepting 11.2(d)) shall not apply to
Losses or Liabilities to the extent
(A)

reimbursed by insurance to, or caused by the negligence, wilful default or
misconduct of, the Party claiming indemnity; or

(B)

any amounts are paid or any actions are taken or not taken pursuant to or under
any liability and indemnity provisions in any other agreement between the Parties
or any of their Affiliates with respect to the same or a similar Loss or Liability;

(ii)

the Vendor shall have no obligation to indemnify the Purchaser in respect of any
Environmental Liabilities pursuant to Clause 11.1 except to the extent resulting from a
breach of the representation and wamu-ity in Clause 5.3(n) and then subject to the
provisions of Clause 6.2 and the other provisions of this Clause 11.4;

(iii)

subject to Subclause 1l.4(c) the sole remedy after Closing for a Party's breach of a
warranty or covenant or incorrectness of a representation shall be the indemnities
provided in Article 11;

(iv)

if an indemnified party's Losses or Liabilities at any time subsequent to the making of an
indemnity payment are reduced by any net tax benefit or recovery, the amount of such
reduction shall promptly be repaid by the indemnified party to the indemnifying party;
and

(v)

the Parties acknowledge and agree that, subject to Subclause 10.l(c), an obligation under
this Agreement to provide written notice of a Claim within twelve (12) months from the
Closing Date and in a manner specified under this Agreement is intended by the Parties
as a limitation of liability that represents a fair and equitable allocation of the risks and
liabilities that each Party has agreed to assume in connection with the subject matter
hereof and is not an agreement within the provision of subsection 7(2) of the Limitations
Act (Alberta), provided that the written notice of Claim in respect of those matters set
forth in Clause 11.2(d) shall not be limited by this Subclause l l .4(a)(v).

(b)

After Closing, the Vendor's total liability for breaches of any representations, warranties,
covenants and indemnities granted hereunder or in any document delivered pursuant hereto, shall
not exceed seven million and five hundred thousand dollars ($7,500,000.00), and each claim of a
breach must exceed one hundred thousand dollars ($100,000), and the aggregate of all such
claims must exceed five hundred thousand dollars ($500,000) before a claim can be made. The
limitation of liability under this Subclause 11.4(b) shall not apply to obligations under the
Litigation Release and Indemnity Agreement and the Existing Work Order Release and
Indemnity Agreement.

(c)

The Parties acknowledge and agree that Vendor shall have available to it all legal and equitable
remedies for damages, costs, expenses and other obligations arising, incurred or accrued in
respect of the Gas Marketing Contract, which it suffers or may suffer as a result of Purchaser
failing to consummate the transaction contemplated hereby, and any action in respect thereof
shall not be otherwise limited by the provisions of this Article 11.
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ARTICLE 12
EMPLOYEES
12.1

Employees

(a)

Within two Business Days of the date hereof, the Vendor shall, in accordance with Applicable
Laws, disclose to the Purchaser the existing terms and conditions of employment for not less than
39 office employees (the "Office Employees") and not less than 38 field operators and foremen
(the "Field Employees") who will be made available by Vendor to manage the Assets, including
specifics of the compensation and Benefit Plans to which such employees are entitled and the
tenure of such employees and their employment record details (collectively, the "Employment
Details"). The details of the Corporation's existing arrangements with contract field operators
will also be disclosed to the Purchaser. Within two Business Days of the date hereof, the Vendor
shall also, in accordance with Applicable Laws, disclose to the Purchaser the existing terms and
conditions of all field and office contractors whose work relates to the Assets.

(b)

In consideration for the Field Employees and the Office Employees being made available to
continue to run the Assets following Closing during the Offer Period, Purchaser has paid,
pursuant to Schedule "I", the amount resulting from the following calculation: (the average salary
and benefits of the Office Employees and Field Employees multiplied by 50) divided by 12,
which the Parties agree is $437.500.

(c)

At least two (2) Business Days prior to Closing, the Purchaser will provide the Vendor with a list
of Office Employees, Field Employees and contract field operators the Purchaser intends to
interview and the Purchaser and the Vendor will work collaboratively to schedule interviews by
the Purchaser of the Office Employees, Field Employees and contract field operators.

(d)

Except as otherwise provided herein, the Vendor shall not terminate any of the Office Employees
or Field Employees, without cause and in the event of any such termination for cause the Vendor
shall promptly give notice of such termination to the Purchaser.

(e)

No later than thirty (30) days after Closing (the "Offer Period"), the Purchaser will make no less
than 40 offers of employment with the Corporation to certain Office Employees and Field
Employees (collectively, the "Offered Employees") on terms commensurate with competitive
current market standard salary and benefits as agreed upon by Purchaser and Vendor and on the
following terms and conditions:
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(i)

the Purchaser shall employ each Offered Employee at the same or similar work location,
and with similar duties and responsibilities and reporting structure as each Offered
Employee enjoyed with the Vendor as at the date of the execution of this Agreement by
the Parties;

(ii)

the Purchaser shall compensate each Offered Employee with base salary, wages,
compensation (including overtime eligibility, shift pay and/or allowances), incentive
compensation (including, short-term and long-term incentive compensation) and its own
Benefit Plans' entitlements (collectively referred to as "Purchaser's Compensation")
that are, in the aggregate, equivalent to competitive current market standards for base
salary, wages, compensation (including overtime eligibility, shift pay and/or allowances)
and incentive compensation (including short-term and long-term incentive compensation)
and Benefit Plans' entitlements, in the aggregate;
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(iii)

such written offers of employment shall state that the Purchaser shall recognize the
service years (as currently recognized by Vendor) of the Offered Employees with the
Vendor for the purpose of any future termination of employment by Purchaser following
Closing, other than termination for cause;

(iv)

such written offers of employment shall remain open for acceptance by the Offered
Employee for no longer than 2 Business Days after delivery to the Offered Employee;

(v)

in respect of each Benefit Plan made available by the Purchaser to the Offered
Employees, for the purposes of determining each Offered Employee's eligibility to
participate; vesting status; and, with respect to such Benefit Plan that is a vacation or
severance plan, the Offered Employee's benefit entitlement thereunder, the following
shall apply:
(A)

prior service (as currently recognized by Vendor) with the Vendor and/or its
Affiliates, as applicable, to the extent the Vendor and/or its Affiliates, as
applicable, or their Benefit Plan provide credit for past service ("Service
Years"), shall be treated as service with the Purchaser to the extent reasonably
possible under the Benefit Plan;

(B)

such Service Years shall also apply for purposes of satisfying and extinguishing
any waiting periods, evidence of insurability requirements or the application of
any pre-existing condition, to the extent reasonably possible under the Benefit
Plan; and

(C)

to the extent reasonably possible, each Benefit Plan of Purchaser shall waive any
pre-existing condition limitations to the same extent waived under the applicable
Benefit Plan of the Vendor and/or its Affiliates.

(f)

The Purchaser agrees to provide the Vendor with the proposed form of written offers of
employment to be made to the Offered Employees at least two (2) Business Days prior to the
Purchaser providing such written offers of employment to the Offered Employees, and the
Purchaser agrees to act reasonably in considering any comments relating to evaluating the
compensation therein offered by Vendor with regard to competitive current market standards in
respect of same.

(g)

The Vendor shall not discourage the Offered Employees from accepting the Purchaser's offers of
employment to the Offered Employees.

(h)

Each Offered Employee that accepts the Purchaser's offer of employment is hereinafter referred
to as an "Accepting Employee" while any Offered Employee that rejects the Purchaser's offer of
employment or fails to respond to the same before the expiration of such offer is hereinafter
referred to as a "Rejecting Employee".

(i)

On or after the date of delivery of the Purchaser's offers of employment to the Offered
Employees, the Vendor may give notice to any Offered Employee of the future employment
status of each such Offered Employee, including the effective time for such status, and the
Vendor shall immediately thereafter notify the Purchaser of such notice( s).
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G)

The Purchaser shall notify the Vendor forthwith when any offers made pursuant to Subclause
12.l(e) are made, accepted or rejected. The Vendor will cooperate Vvith Purchaser to effect an
orderly transition of Accepting Employees.

(k)

The Vendor shall bear and discharge, and shall indemnify and hold harmless the Purchaser, and
its respective Related Parties from and against, all obligations, Claims, Losses and Liabilities
accruing or arising prior to the Accepting Employee Effective Date in respect of the Offered
Employees for wages, vacation pay, overtime pay and other employee benefits (including under
the Vendor's Benefit Plans), as well as any other employment related obligations in respect of the
Offered Employees accruing or arising prior to the Accepting Employee Effective Date.

(1)

Notwithstanding the foregoing, the Vendor and its Affiliates shall have no liability or obligation
to indemnify the Purchaser or any of its Related Parties from and against any obligations, Claims
or Losses and Liabilities related to or arising from Severance Obligations related to or arising
from the termination of any Accepting Employee by the Purchaser from and after the Accepting
Employee Effective Date.

(m)

The Purchaser shall bear and discharge, and the Purchaser shall indemnify and save harmless the
Vendor and its Related Parties from and against all obligations, Claims, Losses and Liabilities:
(i)

accruing or arising from and after the Accepting Employee Effective Date in respect of
the Accepting Employees for wages, vacation pay, overtime pay and other employee
benefits (including under Purchaser's Benefit Plans), as well as any other employment
related obligations in respect of the Accepting Employees accruing or arising from and
after Closing; and

(ii)

related to or arising from Severance Obligations that are claimed by or owing to any
Accepting Employee as a result of the termination of the employment of any Accepting
Employee by the Purchaser upon or after the Accepting Employee Effective Date.

(n)

With respect to the Purchaser's offers of employment that are not accepted by the Rejecting
Employees, Purchaser will have the option but not the obligation to put forward additional offers
of employment to additional Office Employees and Field Employees and present alternative
offers of employment to the Rejecting Employees up until two (2) days prior to the end of the
Offer Period. Copies of all of such additional offers of employment shall also be provided to the
Vendor.

(o)

For the avoidance of doubt, the Vendor shall be liable for all Severance Obligations relating to
the Rejecting Employees.

12.2

Transition Staff

(a)

At least 2 Business Days prior to the end of the Offer Period, Purchaser will provide Vendor with
a complete list of the Office Employees and Field Employees, including the names and positions
of each person on the list, that have not accepted employment offers made by the Purchaser, to be
specifically designated and agreed to between the Purchaser and the Vendor (the "Transition
Staff'') that Purchaser is going to require to manage the transition of the Corporation to the
Purchaser.

(b)

The Transition Staff will be available to Purchaser for the period between the end of the Offer
Period and such date determined by the Purchaser for each individual Transition Staff, the terms
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of which will be specified with a start and end date, and which end date shall be no later than six
(6) months after Closing, or any extended period for an individual Transition Staff if such
Transition Staff goes on short-term disability or other leave during the initial Transition Period
(the "Transition Period").
(c)

Purchaser will reimburse the Vendor on a semi-monthly and full indemnity basis for all costs and
expenses associated with the Vendor's continued employment of those Transition Staff from the
end of the Offer Period until the end of the applicable Transition Period, including but not limited
to all associated salary, compensation and Benefit Plans costs incurred by the Vendor during the
Transition Period and all associated costs and expenses incurred by the Vendor during the Two
Week Working Notice period defined below.

(d)

If between the end of the Offer Period and the end of the Transition Period the Purchaser
determines that it will require the services of a particular Transition Staff as a permanent
employee of the Corporation, an offer of employment will be made to such Transition Staff in
accordance with Clause 12.1, mutatis mutandis, including the indemnities therein, and upon
acceptance, Vendor shall have no further obligations to Purchaser or such individual Transition
Staff.

(e)

Upon the Purchaser determining that it no longer requires the services of any particular Transition
Staff, in the case of each such individual Transition Staff, Purchaser will provide two weeks
advance written notice to the Vendor of such fact (the "Two Week Working Notice") and
Vendor will accept this Two Week Working Notice as notice of termination of the transition
services provided by that individual Transition Staff. Vendor shall have no responsibility to
provide any transition services to the Purchaser through any such individual Transition Staff
following the expiration of the Two Week Working Notice period in each case.

(f)

Once the two week notice period provided for in the Two Week Working Notice has expired, and
except as otherwise stipulated in this Agreement, the Vendor will retain all future continuing
responsibility for such Transition Staff including any and all costs associated with the termination
of the employment of such Transition Staff.

(g)

Any notice of termination of employment given by the Vendor to any Transition Staff other than
for just cause shall include a provision that if, during either the Transition Period or the severance
period offered by the Vendor in its notice of termination to such Transition Staff, permanent
employment is offered to any such Transition Staff by the Purchaser, which offer must be in
compliance with Clause 12.2(d), he or she must immediately notify the Vendor of such offer of
employment and its terms and, upon that individual's acceptance of such employment offer there
shall be no further or any remaining Severance Obligations owed to such individual by the
Vendor, either at common law, under statute, in equity, or otherwise, and all agreements
respecting the provision of any further pay, severance, or pay in lieu of notice of termination of
employment to such individual by the Vendor shall be automatically voided and nullified.
Further, if acceptance of such employment offer is made by such Transition Staff during the
Transition Period he or she will be automatically deemed to have resigned from his or her
employment with the Vendor effective as of the date of acceptance of such offer.

(h)

Other than during the Transition Period and the Two Week Working Notice period, as described
herein, and unless the Purchaser makes an offer of employment to any Transition Staff during the
Transition Period and such offer is accepted by such Transition Staff during the Transition
Period, the Vendor will retain all future continuing responsibility for all Severance Obligations
related to the Transition Staff.
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(i)

The Purchaser agrees that if it hires, or it cause the Corporation to hire any employees or former
employees of Perpetual within 24 months following Closing Purchaser shall forthwith notify
Vendor of the name of such employee or former employee, solely for the purposes of Vendor's
management of its severance obligations.
ARTICLE 13
TERMINATION

13.1

Termination

(a)

Any termination of this agreement shall be subject to the provisions of this Article 13 and each
Party will bear all costs incurred by it prior to such termination.

(b)

If this agreement is terminated or breached by a Party prior to or at the Closing Time other than
due to a reason beyond the control of both Parties, (the "Defaulting Party"), the other Party (the
"Other Party") shall be entitled to rescind this agreement and the Defaulting Party shall pay to
the Other Party as follows:

(i)

If Purchaser is the breaching party, Purchaser shall pay to Vendor the aggregate of:

(A)

the Work Fee; and

(B)

the difference, if positive, of subtracting the Unwind Price from the Entry Price,

and such amounts shall be for the Vendor's own account absolutely as liquidated damages
and not as a penalty as a result of Closing not occurring, which payment, when made
shall constitute Vendor's sole remedy in such instance, with no right to claim further
damages or other remedies from Purchaser and upon payment thereof and receipt by the
Vendor, Purchaser shall be released and discharged from all obligations hereunder,
except as provided in clauses 7.4 and 19.9.
(ii)

If Vendor is the breaching Party, Vendor shall pay to Purchaser the aggregate of:

(A)

the Work Fee; and

(B)

the difference, if positive, of subtracting the Entry Price from the Unwind Price,

and such amounts shall be for the Purchaser's own account absolutely as liquidated
damages and not as a penalty as a result of Closing not occurring, which payment, when
made shall constitute Purchaser's sole remedy in such instance, with no right to claim
further damages or other remedies from Vendor and upon payment thereof and receipt by
the Purchaser, Vendor shall be released and discharged from all obligations hereunder,
except as provided in clauses 7.4 and 19.9.
ARTICLE 14
INFORMATION, MATERIALS AND CONTINUING REPORTS
14.1

Delivery of the Vendor's Records

Within five (5) Business Days of the Closing, the Vendor shall deliver to the Purchaser
originals of the Title and Operating Documents and all other files, reports and data pertaining to the
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Assets comprised in the Miscellaneous Interests, unless and to the extent that the Purchaser agrees to
allow the Vendor to deliver all or any of such records, files, reports and data at a later date.
14.2

Vendor's Access to Information Post-Closing

After the Closing Date and for period ending the date that is four (4) years from the
Closing Date, the Vendor may, upon reasonable notice to the Purchaser and subject to contractual
restrictions relative to disclosure, have access during normal business hours to the Title and Operating
Documents and the other files, reports and data pertaining to the Assets comprised in the Miscellaneous
Interests and to obtain and copy such information in respect of matters arising or relating to any period of
time through the Closing if copies of such records or if the information derived from such access would
be helpful or beneficial to the Vendor or its Affiliates:
(a)

in connection with audits;

(b)

in connection with the preparation of tax returns;

(c)

in connection with the Vendor's dealings with Government Authorities;

(d)

in connection with any activities of the Vendor prior to the Closing Date;

(e)

to comply with any Applicable Law; or

(f)

in connection with any action, suit or proceeding commenced or threatened by the Vendor, the
Purchaser or any third party against the Vendor or its Related Parties or for which the Vendor or
any of its Related Parties may have any liability.

14.3

Record Retention Period

(a)

The Purchaser agrees that all of the information and materials of the Vendor which relate to or
were created with respect to the Corporation or the Assets arising or relating to the period through
the Closing, shall be retained, maintained in good order and good condition and kept in a
reasonably accessible location by the Purchaser and its Affiliates, for a period of time beginning
on the Closing Date and ending on the expiration of all applicable limitations periods for all tax
periods beginning before the Closing, as such limitations periods are provided for under
applicable statutes or pronouncements of all relevant taxing authorities.

(b)

The Purchaser may destroy or give up possession of any such infonnation or materials if it first
offers the Vendor the opportunity (by delivery of at least sixty (60) days' prior written notice to
the Vendor, which notice shall contain a detailed listing of the information and materials
proposed to be destroyed, at the Vendor's expense (which includes compensation to the Purchaser
of its reasonable expenses), to obtain delivery of or a copy of so much of such information or
materials as the Vendor, in the Vendor's sole discretion, desires.

14.4

(a)
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Name Change
Immediately following Closing, Purchaser shall cause and file articles of amendment of the
Corporation to change the name of the Corporation to remove all references to "Perpetual". As
soon as the name of the Corporation has been changed in the Alberta Corporate Registry,
Purchaser shall, or shall cause the Corporation to prepare and circulate a Notice to Industry of the
change of name no later than seven (7) Business Days following the Closing Date.
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(b)

Subject to Subclause 14.4(c), as soon as reasonably practicable following Closing (but in any
event no later than ten (10) Business Days following the Closing Date), Purchaser shall take all
actions necessary to remove all references to "Perpetual" in conducting the conduct of business,
including, without limitation, to the use of any company name, website, stationery, invoices,
packaging and identifying signs bearing the name "Perpetual" or logos, colours or trademarks of
the Vendor or its Affiliates.

(c)

Purchaser will replace all signage relating to the Assets outside of Calgary, Alberta in accordance
with the requirements of Government Authorities, including without limitation, the name and
contract telephone number, but in any event no later than sixty (60) days after Closing.

14.5

Securities Disclosure

At any time in the three (3) years following Closing, should Purchaser require an audited
operating statement with respect to the Assets pursuant to the Regulations including any securities act
disclosure requirements, for a period during which the Assets were owned by Vendor, Vendor shall
provide access during normal business hours to the records of Vendor relevant to preparation of such an
operating statement during such period. The audit shall be performed by Vendor's auditor, or if such
auditor is unable or unwilling to perform such audit, by a firm of independent auditors selected by
Vendor, and Purchaser shall be responsible for all costs incurred in connection with the audit and the
preparation of any statements or reports. Vendor shall not be required to provide direct access to Vendor's
records to Purchaser or any employees, consultants or other representatives of Purchaser. If the auditor
requires the assistance of Vendor's personnel to find, collect or interpret the necessary information from
Vendor's records, Vendor shall cause such assistance to be provided and Purchaser shall pay reasonable
hourly costs to Vendor as compensation for the time devoted by such personnel. The Vendor consents to
the use of the information solely for the purpose contemplated herein, provided that Vendor hereby
disclaims (and Purchaser agrees that the Vendor shall not have) any liability to Purchaser or any other
Third Party for the accuracy and completeness of any information provided pursuant hereto.

ARTICLE 15
WAIVER

15.1

Waiver Must be in Writing

No waiver by any Party of any breach of any of the terms, conditions, representations or
warranties in this Agreement shall take effect or be binding upon that Party unless the waiver is expressed
in writing under the authority of that Party and any waiver so given shall extend only to the particular
breach so waived and shall not limit or affect any rights with respect to any other or future breach.
ARTICLE 16

ASSIGNMENT
16.1

Assignment

Neither Party may assign its interest in or under this Agreement without the prior written
consent of the other Party.
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ARTICLE 17
NOTICE
17.1

Service of Notice

All notices required or pennitted hereunder or with respect to this Agreement shall be in
writing and shall be deemed to have been properly given and delivered when delivered personally or
transmitted by confirmed facsimile addressed to the Parties, respectively, as follows:
(a)

In the case of the Purchaser:
c/o McCarthy Tetrault LLP
4000, 421 - 7th Avenue S.W.
Calgary, Alberta T2P 4K9
Attention:
Fax No.:
Email:

(b)

Jim Pasieka
(403) 260-3501
jpasieka@mccarthy.ca

In the case of the Vendor:

3200, 605 - 5th Avenue S.W.
Calgary, Alberta T2P 3H5
Attention:
Fax No.:
Email:

Vice President, Land, Acquisitions and Divestitures
(403) 269-4444
gary.jackson@perpetualenergyinc.com

With a copy to:
Burnet, Duckworth & Palmer LLP
2400, 525 - 8th Avenue S.W.
Calgary, AB T2P 1G 1

Attention:
Facsimile:
Email:

Carolyn A. Wright
(403) 260-0332
caw@bdplaw.com

Any notice or communication sent by personal service or facsimile shall be deemed received when
delivery is made or reception of the transmission is complete except that, if such delivery or transmission
is sent on a day which is not a Business Day or after 4:00 p.m. then the same shall be deemed received on
the next Business Day.
17.2

Right to Change Address

A Party may change its address for service by notice to the other Party, and such changed
address for service thereafter shall be effective for all purposes of this Agreement.
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ARTICLE 18
PUBLIC ANNOUNCEMENTS
18.1

Public Announcements

Purchaser shall not make any public announcement or press release concerning the
Transaction. Vendor is required to, and shall make a public announcement or press release concerning the
Transaction but shall not identify the name of the Purchaser or any director, officer or shareholder
thereof; provided that nothing contained herein shall prevent a Party at any time from furnishing any
information to any Government Authority or to the public if required by Applicable Law or the rules of
the applicable stock exchange. Vendor shall, to the extent reasonably possible, provide Purchaser with a
draft of any public announcement or press release in sufficient time prior to its release to enable Purchaser
to review such draft and advise Vendor of any comments it have with respect thereto, it being understood
that, upon signing this Agreement, the Purchaser will be permitted to immediately issue a press release
announcing the Transaction provided such press release has been reviewed by the Vendor and the
contents of such press release are required to be disclosed by Applicable Law or the rules of the
applicable stock exchange.
ARTICLE 19
MISCELLANEOUS PROVISIONS
19.1

Further Assurances

From time to time, as and when reasonably requested by the other Party, a Party shall
execute and deliver or cause to be executed and delivered all such documents and instruments and shall
take or cause to be taken all such further or other actions to implement or give effect to the Transaction,
provided such documents, instruments or actions are consistent with the provisions of this Agreement. All
such further documents, instruments or actions shall be delivered or taken at no additional consideration
other than reimbursement of any expenses reasonably incurred by the Party providing such further
documents or instruments or performing such further acts, by the Party at whose request such documents
or instruments were delivered or acts performed other than overhead and general administrative costs.
19.2

Applicable Law and Attornment

This Agreement shall be construed in accordance with the laws of the Province of Alberta
and the laws of Canada applicable therein and shall be treated in all respects as an Alberta contract. The
Parties irrevocably submit to the jurisdiction of the courts of the Province of Alberta and the courts of
appeal therefrom. The Parties each hereby attorn to and accept the exclusive jurisdiction of such courts.
19.3

Time

Time shall be of the essence in this Agreement.
19.4

Continuing Agreement

After Closing, the covenants and agreements contained in this Agreement shall continue
in effect until performed and discharged except to the extent the continued effectiveness or enforceability
of any such agreement or covenant is limited in duration as expressly provided herein.
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19.5

Entire Agreement

Subject to Clause 19.9, this Agreement, the Office Sublease, the Existing Work Order
Release and Indemnity Agreement, the Litigation Release and Indemnity Agreement, the Purchase and
Sale Agreement and the Gas Marketing Contract constitute the entire agreement between the Parties with
respect to the subject matter hereof and cancels and supersedes any prior understandings and agreements
between the Parties hereto with respect to the subject matter hereof. No modification of or amendment to
this Agreement shall be valid or binding unless set forth in writing and duly executed by all Parties.
19.6

Enurement

This Agreement shall be binding upon and enure to the benefit of the Parties hereto and
their respective heirs, attorneys, guardians, estate trustees, executors, trustees, successors and permitted
assigns. No Person other than the Parties and their successors and permitted assigns shall be entitled to
any rights or benefits hereunder.
19.7

Severability

If any provision of this Agreement is held to be invalid, illegal or unenforceable, the
invalidity, illegality or unenforceability will not affect any other provision of this Agreement and this
Agreement will be construed as if the invalid, illegal or unenforceable provision had never been contained
herein unless the deletion of the provision would result in such material change to cause the completion of
the Transaction to be unreasonable.
19.8

Counterparts

This Agreement may be executed in counterpart and all executed counterparts together
shall constitute one agreement. Signature pages from separate counterparts may be faxed and may be
combined to form a single counterpart. This Agreement shall not be binding upon any Party unless and
until executed by all Parties.
19.9

Confidentiality

The Confidentiality Agreement shall not merge with the terms hereof. Notwithstanding
any provision herein or any law to the contrary, the Confidentiality Agreement shall survive the execution
of this Agreement and the Closing of the Transaction.

[Balance ofpage intentionally left blank.]
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IN WITNESS WHEREOF the Patties have duty executed this Agreement on the date
first above written.

PERPETUAL ENER~J',~·

,/l

1986114 ALBERTA INC.

Pe,,£J~~

Per:

Name:

'Name:

Title:

Susan L. RlddeH RON-·
Pmsit:J~nt & CEO

~

Title:

This is the execution page to the Share Sale Agreement dated September2fo, 2016 between Perpetual Energy Inc.
as Vendor and l986i i4 Alberta Inc. as Purchaser

81

55

IN WlTNESS WHEREOF the Parties have duly executed this Agreement on the date
lirst above written.

PERPETUAL ENERGY INC.

1986114 ALBERTA INC.

Per:

Per:

Name:
Title:

Name:
Title:

This is 1he exec111io11 page

7882429 I

lo

the Share Sale Agreement dmed Sep1ember2Jo, 2016 herween Perpetual Energy Inc.
as J'emior and 19861 J./ Alberw Inc. us Purchaser
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SCHEDULE "A" LAND SCHEDULE
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC. DATED
THE 26 DAY OF SEPTEMBER, 2016

7882429.1
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PERPETUAL ENERGY INC.

Mineral Property Report
Generated by Susan Hargreaves on September 08, 2016 at 3:07:55 pm.
Selection
Admin Company:
Category:
Country:
Province:
Division:
Area(s):
Active/ Inactive:
Status Types:
Lease Types:
Acreage Status:
Expiry Period:
Acreage Category:

cs

I EXPLORER
CS EXPLORER Version: 11.00.01
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SCHEDULE "B" MAJOR FACILITIES
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC. DATED
THE 26 DAY OF SEPTEMBER, 2016

7882429.1
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Majo,-_Facility List

4-6

Name of Gas Plant
ARCHER KILLAM

ARCHER VIKING
ARCHER BRUCE

location
00/12-23-043-11W4

OO/ll-10-047-12W4
00/03-06-047-1SW4

Registered It
ABGP0001211, ABGP0001599

ABGP0001613
ABGP0001175

FACILITY UC#
F0009230

F0010119
F0010121

licensee Name
PEOC

P£0C
PEOC

ACTIVE

ACTIVE

F0015384

PEOC

PEOC

Suspended

ACTIVE

SUSPENDED· Now active
fodlitywith3rdparty
processlnr,
SUSPENDED • Abnd in ODS·
Deco mm. Site r lies only

Status

ABGP0001251

F0015388

PEOC

SUSPENDED

ACTIVE

00/11·20·074·23W4

A8GP0001117

Fl5390

PEOC

ACTIVE
ACTIVE· Plant

PEOC

CABRE MARTEN HILLS

00/14·22·074·24W4

A8GP0001229

F0017086

PEOC
PEOC

F0032438

DEVON MARTEN HltlS

00/14·29·074-2SW4

ABGP0001411, A6GP0001599

F0017150
F0017318

A6GP0102810

MartenHills2

00/08-36·086·19W4

ABGP0001973
ADGP0001682

00/09·29·055-l6W4

PARAMOUNT SAtESKI

00/06·10·087-0lWS
00/05·08·088·18W4

ECA WILDON 9-29·05S·16W4 - now
c<1Ued \Noslok 09·?9·0SS-15W,l

DEVON MUSKWA {TEEPEE O<)
HUSKY SAtESKI 5-8

MainGGS

WestPoo!GGS

01·32·061·22W4
ABGP0001319

Fl4504

F13717

CNRL

DirectEnemvMarketi Active

EastPoolGGS
Abee Gas Plant

ABGP0001293

Active

13·36·066-27W4

A8GP0001229 ABCS001412S

ABGP0001132

Fl3604

F15390Fl-4125

Fl5795

1333002 Alberta Ltd. Suspended

CNRt

PEOC

CNRL

Suspended

Sutpended

Active

Active

12·18·076·2SW4

AOGP00012GO

Fl0594

*•Note that there are 2 separate CO&O Ar..reements for thili location and CNR operates both.
16·28·094-lSWS
ABGP0110886
F17600
Baytex

l3·36-066·27W4

Di!! Bend Gas Plant

Darwin Gas Plant

13·24·06D·26W4

14·29-064-0lWS

ABGP0001783

Martin Hills

Westlock Gas Plant

Jarvie Plant

10-01·048-1SW4

Dominion East Bruce

Contact Number)

other Owner Working Interest (Company Name and

Perpetual Energy Operating Corp.
Penn West Petroleum - Just received an Assignment

from Penn West to Cleo Energy Corp. eff July 28,
2016

C.B.Statler

Perpetual Energy Operating Com.
Conocoph!Hlps Cimada (BRC) Partnership
Coastal Resources
Federated Co-operatives
Rkhdale Resources
EnercanitaEnerirultd.

Perpetual Enerov Operating Corp,
Canadian Natural Resources
Penn West
Perpetual Energy Operating Corp.
Canadian Natural Resources
ARC Resources Ltd.
Perpetual EnerfN Operating Corp.
Canadian Natural Resources
ARC Resources ltd.
Perpetual Energy Operating Corp.
lGSAJtencv
Rockhill Re-sources
Perpetual Energy Operating Corp,
Perpetual Energy Operating Corp.
Harvest Oil Operntlons
Pro ressEne"'t"Ltd.
Perpetual Energy Operating Corp.
Harvest Oil Onerations
Progress Energy Ltd.
Perpetual Enerl!V Operating Corp,
Harvest Oil Oncratlons
Progress Energy Ltd.
Perpetual Enert!V Operatln Corp.
Harvest Oil Onerations
Progress Enemv Ltd.
Perpetual Enernv Operating Corp.
Canadian Natural Resources
CQ Enerny Canada Resources
Inland Development
Davliaht Enerov ltd.
Pernetual Enernv Oneratino Corp.
Canadian Natural Resources
Sabre Eneray Partnershl
Pernetual Enernv Operating Corp.
Canadinn Natural Resources
Sabre Energv Partnership
Perpetual Enemy Operallng Corp.
Oaytex Enemv Ltd.
Pavilion Energy Corp. (Niven)
CNR holds larger WI
Perpetual Eneroy Operating Corp.
CQ Encrnv Cnnada Resources
Canadian Natural Resources
IAoache Canada Ltd.
Perrwltual Enernv O emtina Corn.
1333002 Alberta Ltd. {subsidiary of Perpetu.11 Energy
Inc)

Working Interest
98.02'¼ PEOC

1.14'¼

1.98% PEOC
88.00% PEOC
93.50% PEOC

Operator

Subtype
Facility Subtype
401 Gas Plant Sweet

401 GasP!antSweet

401 Gas Plant Sweet
401 Gas Plant Sweet

401 Gas Plant Sweet

0.02%
0.06%
0.96%
0.19%
4.13%

100.00% PEOC

0.00% CNRL

404 GP Add Gas lnl
404 GP Add Gas lnj

404 GP Acid Gas lnj

401 Gas PfantSweet

404 GP Acid Gas lnj

50.00% PEOC
45.00%
5.00%
60.45% PEOC
12.60¾
26.95%
60.45% PEOC
12.60¾
26,95%
98.77¾ PEOC
0.63%
0.60¼
100.00% PEOC
58.56% PEOC
33.56%
7.89%
58.56%
33.56¾
7.89"/4
67.11%
17.11%
1S.77%
50.00¾
50,00¼

0.00%
0.50% CQ Enerr.v Canada Resoures
24.27%
69.27%
5.97%
2.45% Sabre
10.00%
16.51%
71.04%
5.17% CNR
58.08%
36.74%
53.33% Baytex
26,67¾

20.00"/4

43.13% CQ Enerl!V Canada Resoures
56.87%
87.25% CNRL
6.48%
6,27%

100.®', 1333002 Alberta Ltd.
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SCHEDULE "C" BANK ACCOUNTS
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC. DATED
THE 26 DAY OF SEPTEMBER, 2016

NIL

7882429.1
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SCHEDULE "D" FORM OF VENDOR'S OFFICER'S CERTIFICATE
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC. DATED
THE _.2..6.DAY OF SEPTEMBER, 2016
RE:

Article 5 of the Share Purchase and Sale Agreement ("Agreement") dated the _
day of
September, 2016, between Perpetual Energy Inc., as the Vendor, and 1986114 Alberta Inc. as the
Purchaser.
Unless otherwise stated, the definitions provided for in the Agreement are adopted in this
Certificate.

I, _ _ _ __,,_____ of Perpetual Energy Inc. (the "Vendor") hereby certify in my capacity as an
officer and without any personal liability that:
1.
Each of the covenants, representations and warranties of the Vendor contained in
Article 5 of the Agreement is true and correct in all material respects as of the Closing Date.
2.
I have performed or complied in all material respects with all of the covenants and
obligations required to be performed under the Agreement prior to Closing.
3.
This Certificate is made with full knowledge that the Purchaser is relying on the same for
the Closing of the Transaction.

4.
All Closing conditions for the benefit of the Vendor, pursuant to clauses 7.1 and 7.3 in
the Agreement, have been satisfied or waived.
IN WITNESS WHEREOF I have executed this Certificate the __ day of _ _ _ _ _ _~

PERPETUAL ENERGY INC.

Name:
Title:

7882429.l
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SCHEDULE "E" FORM OF PURCHASER'S OFFICER'S CERTIFICATE
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC. DATED
THE 26 DAY OF SEPTEMBER, 2016

RE:

Article 6 of the Share Purchase and Sale Agreement ("Agreement") dated the _
day of
September, 2016, between Perpetual Energy Inc., as the Vendor and 1986114 Alberta Inc. as the
Purchaser.
Unless otherwise stated, the definitions provided for in the Agreement are adopted in this
Certificate.

I , - - - - ~ _ _ _ _ _ of 1986114 Alberta Inc. (the "Purchaser") hereby certify in my capacity
as an officer and without personal liability that:
1.
Each of the covenants, representations and warranties of the Purchaser contained in
Article 6 of the Agreement is true and correct in all material respects as of the Closing Date.
2.
The Purchaser has performed or complied in all material respects with all of the
covenants and obligations required to be performed under the Agreement prior to Closing.
3.
This Certificate is made for and on behalf of the Purchaser and is binding upon it, and I
am not incurring and will not incur any personal liability whatsoever with respect to it.
4.
This Certificate is made with full lmowledge that the Vendor is relying on the same for
the Closing of the Transaction.
5.
All Closing conditions for the benefit of the Purchaser, pursuant to clauses 7.1 and 7.2, in
the Agreement, have been satisfied or waived.
IN WITNESS WHEREOF I have executed this Certificate the _ _ day of _______, _ _.
1986114 ALBERTA INC.

Name:
Title:

7882429.1
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SCHEDULE "F" OFFICE SUBLEASE
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA llNC. DATED
THE 26 DAY OF SEPTEMBER, 2016

7882429.l
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SUBLEASE
THIS SUBLEASE is dated the_ day of October, 2016.
BETWEEN:
PERPETUAL ENERGY INC.
("Perpetual" or the "Sublandlord")
OF THE FIRST PART
- andPERPETUAL ENERGY OPERATING CORP.
(the "Subtenant")
OF THE SECOND PART
RECITALS:
1.

By a lease dated July 13, 2009 as amended (the "Lease") HOOPP Realty Inc./Les Immeubles
HOOPP Inc., the Great-West Life Assurance Company and London Life Insurance Company (the
"Landlord") and Paramount Operating Trust as tenant entered into a lease of certain premises (the
"Premises") in the building municipally described as Fifth & Fifth, municipally located at 605 5
Avenue SW, Calgary, Alberta (the "Building").

2.

A copy of the Lease is attached hereto as Schedule "B".

3.

Prior to June 30, 2010, Paramount Operating Trust was a subsidiary of Paramount Energy Trust
("PET"). Pursuant to a Plan of Arrangement, effective June 30, 2010, and through a series of
transactions PET converted into a corporation, which corporation's name is Perpetual Energy Inc.
Paramount Operating Trust changed its name to Perpetual Operating Trust ("POT"). Perpetual
entered into an assumption of liabilities agreement whereby PET assigned to Perpetual and
Perpetual assumed all of PET's liabilities and obligations.

4.

The Sublandlord and Subtenant have agreed to enter into this Sublease (the "Sublease") on the
terms and conditions hereinafter set forth.

NOW, THEREFORE, THIS SUBLEASE WITNESSES that in consideration of the rents,
covenants, and agreements to be paid and observed the Subtenant does sublease the Subpremises (as
hereinafter defined) from the Sublandlord on the terms and conditions hereinafter set forth.

1.

Definitions

1.1

Unless specifically defined in this Sublease, all capitalized terms contained herein shall have the
same meanings ascribed to such terms in the Lease.

2.

Subpremises

2.1

The Sublandlord hereby subleases to the Subtenant those premises containing a Rentable Area of
fifteen thousand two hundred eighty six (15,286) square feet, being the entire twenty ninth
(29 th ) floor of the Building as hatched in black on the floor plans attached hereto as Schedule "A"
to this Sublease (the "Subpremises").
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SCHEDULE "G" EXISTING WORK ORDERS
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC.
DATED THE 26 DAY OF SEPTEMBER, 2016

7882429.J
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Work Order Schedule

AER Notice of Noncompliance - Directive 013: Suspension Requirements for Wells dated August 09, 2016

Well

Area

Due Date

Required
Action

Ells

00/13-22-092-14W4/0

15-Nov-16

Downhole Suspension

AER Directive 013: Suspension Requirements for Wells due prior to Sep 01.2016

Well

Area

Due Date

Required
Action

00/06-01-053-16W4

Warwick

I

Sep-16

Downhole Suspension

00/07-35-044-12W4

Viking

I

Sep-16

Downhole Suspension

AER Pipeline Incident Review dated May 16,2016
iPipeline

Due Date

Location

Required
Action

P31429, Line 1

Dec-16

07-03-095-18WS Pipeline coupon

Reported Serious Casing Vent Flows

Well

Due Date

Required
Action

100/08-22-057-16W4

26-0ct-16

Repair SCVF

100/06-27-055-14W4

18-Aug-16

Repair SCVF

AER Notice PNG Mineral Expiry

Well
100/12-09-055-17W4
100/10-09-055-17W4

Due Date
Sep-16
Sep-16

Required
Action
Abandon well
Abandon well

AER Closure Abandonment Orders

Cdn Coyote Wells

Due Date

Required
Action

06-27-041-13W4

Sep 06,2016

Abandon well

9-29-041-13W4

Oct 29,2016

Abandon well

Lexin Well

Due Date

Required
Action

01-01-059-23W4

Oct 10,2016

Abandon well
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SCHEDULE "H" WELLS
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC. DATED
THE -2.6._ DAY OF SEPTEMBER, 2016

7882429.l

PEOC Well List

Abnd Date

Prod Zone

Well
License
0155856

RR Date

Prod Date

Spud Date
1/29/1993

Reqion

WellUWI
100/08-0l-039-09W4/00
1/25/1993

0005975

Tvpe
O&G

Field Name
VIKING KINSELLA

Status
ABAN

Surface Location
100/08-0l-039·09W4/00

Well Name
KELES NEW CACHE PROVOST 8-1-39-9

1/28/1993

Operator
INSIGNIA ENERGY

0064155

SOUTH

KILLAM

100/09-28-039-16W4/00

VIKING KINSELLA

6/9/1977

1/23/1953

N/A
ELRL

GAS

MNVL

GAS

100/09-28-039-16W4/00

ABND ZN

100/07·18-040-04W4/00

ABAN

1/23/2001

PEOC PROVOST 7-18-40-4

ACL ET AL REOWILLOW 9-28-39-16

11/20/2007

PERPETUAL CORP

QUATTRO EXPLOR

5/5/1978

SOUTH

2/20/2001

SOUTH

2/26/1953

100/07-18-040-04W4/00

6/13/1977

102/0S-31-040-12W4/00

0097881

10/16/1982 10/20/1982

0097881

OIL

KILLAM

ABAN

ELRL

PEOC 102 ALLI 5·31-40-12

102/05-31-040·12W4/00

PERPETUAL CORP

12/21/2014

SOUTH

10/16/1982 10/20/1982

12/2/1988

12/9/1982

102/0S-31-040-12W4/02

3/16/1993

0134673
9/14/1988

KILLAM

GAS

9/9/1988

VKNG

ABAN
9/9/1988

102/0S-31-040·12W4/02

PEOC 102 ALLI 5-31-40-12
O&G

12/21/2014

PERPETUAL CORP

OIL

1/1/1997

SOUTH

A&W

JNKABAN

0134673

PC HALKIRK EAST7-16·40-13

KILLAM

PC HALKIRK EAST 7-16-40-13

KILLAM

SUNCOR ENERGY

N/A

SUNCOR ENERGY

ELRL

SOUTH

100/09-16-040-13W4/00

SOUTH

102/09-16-040-13W4/00

105/07-16-040-13W4/02

10/22/1995

102/09-16-040-13W4/00

12/17/1971

0017648

7/28/1961

0021077

7/17/1961

KILLAM

GAS

VKNG

SUSP

100/06-19-040-16W4/00

ACL ET AL REO WILLOW 6-19-40-16

0021752

QUATTRO EXPLOR

KILLAM

SOUTH

KILLAM

100/06-19-040-16W4/00

VKNG

7/15/1988

100/06-20·040·16W4/00

5/6/1978

100/06-31-040-16W4/00

5/6/1978

0021109

0020628

9/17/1959

KILLAM

KILLAM

12/17/1961

OCDZ
Vl(NG

KILLAM

9/8/1959

VKNG

KILLAM

12/7/1961

100/07-05-040-17W4/00

VKNG

GAS

100/10-13-040-17W4/00

VKNG

GAS

8/10/1972

100/10·20-040·17W4/00

ABAN

8/13/1972

100/16-23·040·17W4/00

ABNDZN

8/18/1972

ACL ET AL REDWILOW 6-31-40-16

8/9/1961

4/29/1961

12/17/1971

0017086
0017086

CGRU REOWILOW 6-20-40-16

8/1/1961

4/17/1961

9/8/1955

KILLAM

QUATTRO EXPLOR

GAS

GAS

8/30/1955

10/22/1967 10/28/1967

VKNG

QUATTRO EXPLOR
ABAN
GAS

100/07·24-040-17W4/02

KILLAM

0021110

SOUTH

SUSP

GAS

1/21/2007

VKNG

KILLAM
KILLAM

SOUTH

SUSP

5/26/1959

GLCC

VKNG

100/06-31-040-16W4/00

ACL ET AL RED WILLOW 10-13-40-17

GRIZZLY ET AL HALKIRK 7-5-40-17

SUSP

5/20/1959

1/21/2007

100/07-34-040-17W4/00

100/07·24-040-17W4/00
100/10-27-040-17W4/00

100/06-20-040-16W4/00
QUATTRO EXPLOR
ACL ET AL REOWILLOW 10·20-40-17

O&G

10/25/1971

100/07-34-040-17W4/02

100/07-34-040-17W4/00

100/l0·27-040-17W4/00

100/07-24-040-17W4/00

100/07-24-040-17W4/02

100/16-23-040-17W4/00

100/10-20·040-17W4/00

100/10·13·040-17W4/00

100/07-05-040-17W4/00

SOUTH

SOUTH

SOUTH

SOUTH
SOUTH

SOUTH

SOUTH

SOUTH

SOUTH

SOUTH

HUSKY OIL OPERA

QUATTRO EXPLOR

QUATTRO EXPLOR

QUATTRO EXPLOR

QUATTRO EXPLOR

QUATTRO EXPLOR

QUATTRO EXPLOR

QUATTRO EXPLOR

QUATTRO EXPLOR

RENAISSANCE 12A3 DOLCY 12-20-41-4
PEOC BORDER 7-35-41-S

ACL RED WILLOW 7-34-40-17

ACL RED WILLOW 7-34-40-17

ACL REDWILOW 10-27-40-17
ACL RED WILLOW 7-34-40-17

ACL ET AL RED WILOW 7-24-40-17

ACL ET AL RED WILOW 7-24-40-17

SUSP

ABAN

SUSP

SUSP

ABNDZN

SUSP
ABNDZN

ABNDZN

O&G

GAS

O&G

WATSOURCE

GAS

GAS

GAS

9/8/2003

12/27/2003 12/30/2003

10/5/1997

8/2/1961

8/2/1961

8/2/1961

9/14/2003

12/27/2003 12/30/2003

6/10/1979

9/16/1976

6/17/1979

10/8/1997

8/12/1961

8/12/1961

8/12/1961

9/8/1982

2/27/2004

11/10/1997

3/12/1972

1/4/1972

108/12-20-041-04W4/00

100/07-34-040-17W4/03

SPRK

GLCC
VKNG

VIKING KINSELLA

KILLAM

KILLAM

0021110

0021110

8/12/1976

8/12/1976

3/1/1982 12/22/2015
11/2/1982 5/6/1999

12/22/1979

7/22/1993

12/22/1977 7/22/1993

7/22/1993

1/18/2000

100/08-27-041·10W4/00

100/08-27-041·10W4/02

100/07-26-041·10W4/00

100/15·08-041·10W4/00

100/07·31·041·09W4/00

100/07-31-041-09W4/00

100/07·31-041-09W4/00

100/07-26-041-09W4/00

100/11·20-041-08W4/00

100/03-18-041·08W4/00

100/03-18-041-08W4/00

100/07-35-041-05W4/00

SPRK

VKNG

VKNG

VKNG

MNVL

GLCC

LMNV

VKNG

LDMR

UNDF

GLCC

N/A

VIKING KINSELLA

VIKING KINSELLA

VIKING KINSELLA

VIKING KINSELLA
VIKING l(INSELLA

VIKING KINSELLA

VIKING KINSELLA

VIKING l(INSELLA

VIKING KINSELLA

VIKING KINSELLA

VIKING KINSELLA

VIKING KINSELLA

0088263

0088263

0083110

0090961

0059589

0059589

0060102

0292180

0298273

0298273

0076179

0206696

0039375

8/8/1976

7/2/1981

3/1/1982

100/10-35-041-10W4/00

100/09-34-041-10W4/00

100/08-27-041-10W4/00
100/10-28-041-10W4/00

100/08-27-041·10W4/02

100/15-08·041-10W4/00
100/07-26-041-10W4/00

100/07-31-041-09W4/00
100/07-31-041-09W4/02

100/07-31-041-09W4/03

100/07-26-041-09W4/00

100/11-20-041-08W4/00

SOUTH

SOUTH

SOUTH

SOUTH
SOUTH

SOUTH

SOUTH

SOUTH

SOUTH
SOUTH

SOUTH
SOUTH

SOUTH

SOUTH

ENCANA CORP (2)

ENCANA CORP (2)

PENN WEST PETRO
IHSDATAHUB

PENN WEST PETRO

PENN WEST PETRO
PENN WEST PETRO

PENN WEST PETRO

PENN WEST PETRO

PENN WEST PETRO

PERPETUAL CORP

PERPETUAL CORP

KRANG PROVO 10-10-41-11

ECA PROVOST 11-8-41-11

ECA PROVOST 11-8-41-11

ECA PROVOST 11·8-41-11

PENN WEST ET AL PROVOST 10-35-41-10
410577 PROVO 10-2-41-11

PENN WEST ET AL PROVOST9-34-41-10

PENN WEST ET AL PROVOST 10-28·41·10
PENN WEST ET AL PROVOST 4-30-41-10

PENN WEST ET AL PROVOST 8-27-41-10

PENN WEST ET AL PROVOST 8-27-41-10

PENN WEST ET AL PROVOST 15-8-41-10
POST ET AL PROVOST 7-26-41-10

ABAN

SUSP

ABNDZN

ABAN

CMGLD

SUSP
ABAN

FLOW

ORLCSD

SUSP

FLOW

ABND ZN

ABNDZN

ABAN

OIL

O&G

O&G

GAS

GAS

O&G

GAS

GAS

GAS

GAS

O&G

GAS

GAS
GAS

GAS

9/8/1977

9/2/1983

5/23/2001

3/13/1978

6/17/1978

9/13/1983

9/17/2007

9/17/2007

5/1/2003

1/16/1981

8/19/1982

7/22/1980

3/16/2000

7/9/1984

9/11/1977

9/5/1983

5/28/2001

3/16/1978

6/20/1978

9/16/1983

9/19/2007

9/19/2007

5/4/2003

1/18/1981

8/22/1982

7/27/1980

7/13/2006

7/2/1985

9/22/1995

10/14/1977

4/1/1982

4/1/1982

7/22/1998

9/20/1995

9/13/2013

9/13/1997

12/9/1997

12/10/2007 6/28/2010

12/1/1981

10/22/2010

12/10/2007 6/28/2010

5/8/2004

10/22/2010

100/06-05-041-12W4/00
100/13-05-041-12W4/00

100/06-05-041-12W4/02

100/13-03-041-12W4/00

100/06-26-041-11W4/00

100/06-26-041-11W4/02

100/10·11-041-11 W4/00

100/10-10-041-11W4/00

100/ll-08-041-11W4/00

102/11-08-041-11 W4/02

102/11-08-041• 11 W4/00

103/10·02-041-11W4/00

100/10-35-041· 10W4/00

ELRL

ELRL

GLCC

ELRL

N/A

N/A

VKNG

VKNG

N/A

CLRD

CLRD

VKNG

N/A
VKNG

VKNG
Vl(NG

KILLAM
KILLAM

KILLAM

KILLAM

VIKING KINSELLA

VIKING KINSELLA

VIKING KINSELLA

VIKING KINSELLA

VIKING l<INSELLA

VIKING KINSELLA

VIKING KINSELLA

VIKING KINSELLA

VIKING KINSELLA

VIKING KINSELLA

VIKING KINSELLA
VIKING KINSELLA

0351371

0107616

0065624

0102880

0254959

0068754

0070019

0102955

0375484

0375484

0284614

0085862

0097048

0231963
0084335

SOUTH

SOUTH

PENN WEST PETRO

100/13-03-041-12W4/00

100/06-26-041-11W4/00
100/06-05-041-12W4/02

HUSKY OIL OPERA

100/09-34-041-10W4/00

0107616

0059589

103/10-02-041-11W4/00
SOUTH

PENN WEST PROVOST 10-11-41-11

AB&RE

7/9/1984

PERPETUAL CORP

102/11-08-041-11 W4/00
SOUTH

ENCANA CORP (2)
HARVEST OP

TUSCANY ET AL PROVOST 6-26-41-11

ABAN

6/29/1984

6/18/2006

HUSKY OIL OPERA
HARVEST OP

PEOC PROVOST 7-31-41-9
PEOC PROVOST 7-31-41-9

102/11·08-041-11 W4/02
SOUTH

PENN WEST PETRO

MERLAND HB THOMLK 6-26-41-11

GAS

6/5/2006

6/29/1984

SOUTH
SOUTH

100/06-0S-041-12W4/00
103/16-0S-041-12W4/00

100/10·28-041·10W4/00

100/ll-08-041-11W4/00
100/10-10-041-11W4/00
SOUTH

TUSCANY ENERGY

TIV ET AL BELL 13-3-41-12

ABAN

OIL
OIL

100/04-30-041· 10W4/00

100/10-ll-041-11W4/00
SOUTH

CANADIAN NATURA

RENAISSANCE BELLH LK 6-5-41-12

ABNDZN
PUMP

2/27/2004

GAS

8/8/1976
6/30/1981

6/5/1980

3/1/1982

5/25/2001

0032929
0010079

100/07-34-040-17W4/03
SOUTH
PERPETUAL CORP
PEOC PROVOST 3·18·41-8

DRLCSD

GAS

9/13/1976

8/12/1976

7/13/1990

QUATTRO EXPLOR
ACL ET AL RED WILOW 16-23-40-17
ABAN

GAS

5/20/1959 5/26/1959 10/29/1971
12/15/1970 12/23/1970 12/19/1971

108/12-20-041-04W4TOO
SOUTH
PERPETUAL CORP
PEOC PROVOST 3-18-41-8

SUSP

GAS

8/8/1976
ABNDZN

GAS

6/1/1980

1/20/1981

1/20/1981

O&G

100/07-35-041·05W4/00
SOUTH
PERPETUAL CORP
PEOC PROVOST 11-20-41-8

ABAN

O&G
ABND ZN

GAS

1/16/1981

100/04-30-041-10W4/00

100/07-34-040-17W4/02

100/03-18-041-08W4/02
SOUTH
PERPETUAL CORP

ABAN

3/2/1972

100/03-18-041-08W4/00
SOUTH
PENN WEST PETRO

PENN WEST CANPAR PROVOST 7-26-41-9
PEOC PROVOST 7-31-41·9

ABAN

GAS

1/16/1981

3/25/2000

12/1/2004
6/1/1985

100/06-26-041-11 W4/02
SOUTH

ARSENAL ENERGY

RENAISSANCE BELLH LK 6-5-41-12
HARVEST ET AL 16D HZ BELL 16-5-41-12
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SCHEDULE "H2" RETAINED INTEREST WELLS
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC. DATED
THE __2uDAY OF SEPTEMBER, 2016
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Ooerator
Region
Other PERPETUAL CORP
other PERPETUAL CORP
other PERPETUAL CORP
other PERPETUAL CORP
Well Name
PEOC HZ EDSON 1-16-51-16
PEOC HZ EDSON 8·16-51-16
PEOC HZ EDSON 13-20·51-16
PEOC HZ EDSON 4·29-51-16

PEOC Licensee wells but Beneficial Ownership to go with POC

WeUUWI
100/01-16-051-16W5/00
100/08-16-051-16WS/OO
100/13-20-051-16W5/00
l00/04·29-051-16W5/00

PEOC Licensee facility but Beneficial ownership to go with POC
Surface location
Area
IFaciUty Code
IWEST CEf48325
00f01-20·051-16WS

Region

WEST CENTRAL

Status

FLOW
FLOW
FLOW
FLOW

Tvne
GAS
GAS
GAS
GAS

SoudDate
11/21/2014
12/10/2014
10/1/2014
10/26/2014
RR Dato
12/9/2014
l/10/2015
10/25/2014
11/19/2014

Prod Date Abnd Date
l/23/2015
2/3/2015.
7/15/2015
7/6/2015

Prod Zone
Surface Location
l00/01-20-05l-16WS/OO WLRC
100/01-20-051-16W5/00 WLRC
100/01-20-051·16WS/OO WLRC
100/01-20-051·16W5/00 WLRC

Field Name
EAST EDSON JV
EAST EDSON JV
EAST EDSON JV
EAsr EDSON JV

Well License
0471364
0471365
0469537
0469539
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SCHEDULE "I" PURCHASE PRICE ADJUSTMENT AMOUNT
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC. DATED
THE 26 DAY OF SEPTEMBER, 2016

7882429.J
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SCHEDULE I
Perpetual Energy Operating Corp.
Estimated Working Capital, excluding asset retirement obligations
October 1, 2016
Current Assets

Crown Royalty Deposit

$

Prepaid Expenses
Orphan Well Levy

200,000

47,094

AER 2016 Administration Fee
Mineral Lease Rentals
Surface Lease Rentals
Prepaid property taxes
Prepaid seismic reproduction costs
Prepaid October salaries

199,858
1,088,035
1,963,116
184,950
2,000
437,500

Account s Receivable
Alberta Crown - excess deposit
PEOC BA crown royalty account cred it

413,335
1,627,523

Accounts Rece ivalbe on Closing

134,022

$

6,297,433

Payable to Municipalities on behalf of Perpetual Operating Tru st
(reimbursed through the statement of adjustments under the
purchase and sale agreement dated September 30, 2016)

$

(4,256,585)

Payable to Municipalities on acqu ired assets - 2016 property taxes

$
$

{1,476,116)
(5,732,701)

$

(5,732,701)

$
$

(413,335)
(1,627,523)

Deferred Payment Obligations to Perpetual

$

(2,040,858)

Total Liabilit ies

$

(7,773,559)

Total Current Assets
Current Liabilities

TOTAL PAYABLE TO MUNICIPAL/TIES

Total Current Liabilities
Deferred Payment Obligations to Perpetual

Alberta Crown - excess deposit
PEOC BA account credit
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SCHEDULE "J" LITIGATION CLAIMS
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC. DATED
THE 26 DAY OF SEPTEMBER, 2016
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Perpetual Fraud, Litigation, and Regulatory Investigation Notification
'

August 10, 2016
1.

Canadian Natural Resources Limited

CNRL (Parlee McLaws) issued a Statement of Claim for $639,000 plus damages for
unpaid offset royalties involving 7 Perpetual operated wells in the Birchwavy East area.
A Statement of Defense has been filed on behalf of Perpetual and it has been agreed
between both parties that no further legal steps will be taken on this matter during
remains in
settlement negotiations between CNRL and Perpetual.
sv~,an
are ongoing.
be
or the, consideration.
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SCHEDULE "K" LITIGATION RELEASE AND INDEMNITY AGREEMENT
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC. DATED
THE 26 DAY OF SEPTEMBER, 2016

7882429.1
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LITIGATION RELEASE AND INDEMNITY AGREEMENT
This LITIGATION RELEASE AND INDEMNITY AGREEMENT ("Litigation Release and
Indemnity") is made and entered into as of October i, 20i6 (the "Effective Date") by and among
Perpetual Energy Inc., an Alberta corporation ("Vendor") and 1986114 Alberta Inc., an Alberta
corporation ("Purchaser"). Terms used, but not defined, herein shall have the meaning ascribed to such
terms in that certain Share Purchase and Sale Agreement between Vendor and Purchaser dated September
26, 2016 (the "Sale Agreement").
WITNESSETH:
WHEREAS, pursuant to the Sale Agreement, Vendor has sold, and Purchaser has acquired, all of the
issued and outstanding shares of Perpetual Energy Operating Corp. ("PEOC"); and
WHEREAS, it is a condition to the closing of the Transaction that Vender enter into this Litigation
Release and Indemnity;
NOW, THEREFORE, for good and valuable consideration exchanged between the parties hereto, the
receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:
Release and Indemnity

1.

Vendor, on its behalf and on behalf of its Affiliates and its and their respective members,
directors, officers, employees, affiliates, agents and representatives (collectively, the "Vendor
Parties") hereby unconditionally and irrevocably forever RELEASES, DISCHARGES AND
ACQUITS Purchaser, its Affiliates, each of their respective shareholders, constituent partners,
officers, directors, employees, heirs, successors and assigns, attorneys, agents and other
representatives, past and future, and PEOC (collectively, the "Released Parties"), from any and
all claims, causes of action or suits in law or in equity of whatsoever kind or nature, at common
law, statutory or otherwise, whether accrued or unaccrued, whether known or unknown, whether
now existing or that might be asserted hereafter, present or future, suspected or unsuspected,
asserted or unasserted, foreseen or unforeseen, contingent or fixed, liquidated or unliquidated,
including without limitation any claims for contribution and/or indemnity, and for all losses and
damages of any kind, including without limitation claims for prejudgment interest, lost profits,
consequential damages, exemplary damages, attorneys' fees, costs, liens, fines, penalties, and all
other expenses or damages, incurred or to be incurred for, upon, or by reason of any matter, cause
or thing, relating directly or indirectly to any of the Litigation Claims.

2.

Vendor hereby unconditionally and irrevocably agrees to indemnify, defend, and hold harmless
the Released Parties from and against all obligations, losses and costs, including without
limitation, special, exemplary or consequential damages, loss of profit or revenue, interference
with operations, that may arise directly or indirectly from the assertion by any third party
(including any Government Authority) of any claim or demand in law or in equity of whatsoever
kind or nature against the Released Parties relating directly or indirectly to the Litigation Claims.
Vendor also hereby unconditionally and irrevocably agrees to indemnify, defend, and hold
harmless the Purchaser and PEOC for loss of value of the assets that are the subject matter of the
Litigation Claims, that may arise as a direct result of the Litigation Claims. In any claim for
indemnification under this Litigation Release and Indemnity, Vendor Parties shall not be required
to indemnify any Released Parties for special, exemplary or consequential damages, including
loss of profit or revenue claimed or suffered by any Released Parties.
"
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3.

Purchaser, on its behalf and on behalf of the Released Parties, agrees to make the Vendor Parties
aware of any act, omission, state of facts or circumstances that may give rise to losses in respect
of which a right of indemnification is provided for under this Litigation Release and Indemnity by
promptly providing written notice (a "Notice of Claim") to the Vendor Parties. If the Vendor
Parties undertake to compromise or defend any such claim at the cost of the Vendor, the Released
Parties shall cooperate fully with the Vendor Parties and its counsel in the compromise of, or
defense against, any such claim and shall surrender to the Vendor Parties any rights, claims and
causes of action and credits related to the Litigation Claims. Such cooperation shall include: (i)
allowing the Vendor Parties and its representatives to investigate the fact, matter, event or
circumstance alleged to give rise to the claim and using commercially reasonable efforts to make
available to the Vendor Parties its then current officers, directors and employees to act as
witnesses; (ii) furnishing, within a reasonable period of time, all documentary evidence in its
possession or control relating to the claim; (iii) preserving all documentary evidence relating to
the claim; (iv) providing reasonable access to any other relevant party, including any
representatives of the parties as reasonably needed, subject to any privilege concerns the Released
Parties may have; (v) not communicating with any adverse parties or their representatives without
first consulting the Vendor; provided that, in each case, such cooperation shall not unduly
interfere with the operation of the Released Parties' business; and (vi) at Vendor's option,
entering into a common interest privilege agreement regarding the Litigation Claims.

4.

This Litigation Release and Indemnity and the releases and indemnities given hereunder are
freely and voluntarily given and the parties aclmowledge and represent that they have fully
reviewed the terms contained herein, that they are fully informed with respect to the legal effect
of this Litigation Release and Indemnity, and that they have voluntarily chosen to accept the
terms and conditions.

Control of Proceedings
5.

The Vendor may, at its own expense, conduct, control, defend, settle, compromise or discharge
the Litigation Claims or enter into any judgment in respect thereof in its unfettered discretion,
with a view to achieving a settlement or final resolution of the Litigation Claims on as favourable
a basis as reasonably possible to Vendor.

6.

The Vendor shall keep the Purchaser reasonably informed, by fax, mail, email, telephone or in
person meeting, of all material developments relating to the Litigation Claims, and shall provide
the Purchaser with copies of all material correspondence and documentation relating thereto.

7.

The Purchaser shall provide (and shall cause PEOC to provide) the Vendor with all necessary
powers of attorney and other necessary documents and assistance, including securing the
attendance of witnesses, to allow the Vendor to effectively conduct and control the prosecution
and defence of the Litigation Claims and implement any settlement or compromise thereof, and
the Purchaser shall allow the Vendor (if the Vendor so decides in its unfettered discretion) to
retain or replace the existing counsel representing PEOC in connection with the Litigation
Claims.

8.

The Purchaser and PEOC shall have the right to monitor the Litigation Claims proceedings at its
own cost and expense.

9.

The Vendor, and the Purchaser, on its behalf and on behalf of PEOC, hereby agree that all
communications between counsel for PEOC and the Vendor are covered by the broadest
application allowed by law of solicitor-client privilege and litigation privilege.
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10.

Notwithstanding anything else in this Litigation Release and Indemnity, the Purchaser, PEOC,
and the Released Parties, shall, subject to applicable law, act in good faith to assist the Vendor in
prosecuting or defending the Litigation Claims and make such commercially reasonable efforts
not to purposefully, intentionally, or carelessly frustrate the Vendor's efforts in prosecuting or
defending, or settling, the Litigation Claims, or that negatively impacts or harms the Vendor's
ability to prosecute or defend, or settle, the Litigation Claims on terms favourable to Vendor.

General
11.

All notices required or permitted hereunder or with respect to this Litigation Release and
Indemnification shall be in writing and shall be deemed to have been properly given and
delivered when delivered personally or transmitted by confirmed facsimile addressed to the
Parties, respectively, as follows:
if to Vendor:
3200, 605 - 5th Avenue S.W.
Calgary, Alberta T2P 3H5
Attention:
Facsimile:
Email:

Vice President, Land, Acquisitions and Divestitures
(403) 269-6300
gary.jackson@perpetualenergyinc.com

with a copy to:
Burnet, Duckworth & Palmer LLP
2400, 525 - 8th Avenue S.W.
Calgary, Alberta T2P 1G 1
Attention:
Facsimile:
Email:

Carolyn A. Wright
(403) 260-0332
caw@bdplaw.com

if to Purchaser:
c/o McCarthy Tetrault LLP
4000, 421- 7 Avenue SW
Calgary, Alberta T2P 4K9
Attention:
Facsimile:
Email:

Jim Pasieka
(403) 260-3501
jpasieka@mccarthy.ca

Any notice or communication sent by personal service or facsimile shall be deemed received
when delivery is made or reception of the transmission is complete except that, if such delivery or
transmission is sent on a day which is not a Business Day or after 4:00 p.m. then the same shall
be deemed received on the next Business Day.

[Balance ofpage intentionally left blank.]
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IN WITNESS WHEREOF the Parties have duly executed this Litigation Release and
Indemnity on the date first above written.

PERPETUAL ENERGY INC.

1986114 ALBERTA INC.

Per:

Per:

--------------Name:
Title:

7889594.1

Name: Wentao Yang
Title: Director
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SCHEDULE "L" MATERIAL CONTRACTS
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC. DATED
THE 26 DAY OF SEPTEMBER, 2016
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Agreement

PEOC File
Number

AGREEMENTS WITH 60 DAYS OR MORE TERM/NAT/ON NOT/FICA TION
Effective

Termination

Im!!
Gas Transportation and Processing

leismer

Cenovus Energy

PEOC

l-Sep-03

Thornbury

Husky Oil Operations

PEOC

l-Dec-01

JS00139

Water Disposal
Gas Processing

Gas Transportation and Processing
Gas Handling

Marten Hills
Marten Hills

Canadian Natural

JS00140
JS00277

l-Mar-05
1-Mar-05

Teepee Creek

PEOC

PEOC
PEOC
TAQA North

JS00285

Common Stream

Teepee Creek

PEOC

TAQA North

JS00340
JS00410

Gas Processing

Figure Lake North

Apache Canada

l·Feb-07
9-Mar-92

Facilities Usage {Processing)

Killam

JS00415

Facilities Usage {Processing)

Haight Mundare

PEOC
PEOC

PEOC
Long Run
Pine Cliff Energy

JS00446
JS004S4

Gas Gathering1 Transmission & Processing

North Mannville

Canadian Natural

PEOC

l-Jun-87

60 Days

Gas Transmission and Processing

North Plain Lake

Canadian Natural

365 Days

Gas Gathering and Processing
Gas Processing

Sunland/Wostok
Mannville

JS00476

Gas Processing

Mannville

PEOC
PEOC
PEOC

PEOC
Monterey Energy

1-Feb-82

JS00467
JS00474

Devon Canada
Husky Oil Operations

l-Jan-04
l-Feb-98
l-Sep-99

60 Days
90 Days
90 Days

JS00480
JS00499
JSOOSOO

Gas Transportation

KIiiam/Beiis hiii
Hastings
Hattie Lake East

PEOC
Bernum Petroleum
Pine Cliff Energy

l-Nov-96
l-Dec-03
l-Mar-03

90 Days
90 Days
60 Days

OMERS Energy

l-Nov-01
l-Sep-95

90 Days
60 Days

l-Jan-83

180 Days

24-Sep-03
l-Mar-98

90 Days
90 Days
60 Days

JS00007
JS00014

JS00502

Gas Transportation
Facilities Usage {Processing)
Gas Gathering and Processing

JS00518
JS00533

Gas Processing and Gathering
Gathering Fee Agreement

JS00537
JSOOSSO

Transportation Letter Agreement
Processing and Gathering

Birch/Mannville
West Lavoy
Mannville

JS00581
JS00671

Gas Transportation
Gas Gathering and Processing

JS00680
JS00719
JS00782
JS00841
JS00971
JS01020
JS01059
JS01281
JS01282
JS01297
JS01298
JS01300

Gas Handling
Water Disposal
Gas Processing
Volume Commitment Pooling
Gas Handling
Gas Transportation
Gas Transportation
Contract Well/Facilities Operating
Gas Gathering and Processing
Gas Handling
Contract Well/Facilities Operating
Water Disposal

Haight Mundare
Hastings Coulee

Canadian Natural

Penn West
PEDC
PEOC
PEOC
Hush.-y Oil Operations
Signalta Resources
Signalta Resources

PEOC
PEOC
PEOC
Repsol Partnership

West Holden
Viking Kinsella

PEOC
PEOC

AltaGas Ltd.

Pine Cliff

PEOC

Hoole/Wabasca
Clyde Lake
Mannville
Wabasca Hoole
Thornbury
Wi!lingdon
Abee
Craigend
Craigend
leismer
Leismer
Leismer

Tidewater
CCS Energy Services
PEOC
Tidewater
AltaGas
Canadian Natural
Canadian Natural
PEOC
PEOC
PEOC
PEOC
PEOC

PEOC
PEOC
lnsic;nia Energy
PEOC
PEOC
PEOC
PEOC
Husky Oil Operations
Husky Oil Operations
Statoil
Statoil
Statoil

l-Mar-07

1-Nov-02
l-May-02

l-Nov-00
3-Jan-02

60 Days
60 Days
90 Days
90 Days
180 Days
60 Days

60 Days
90 Days
60 Days

60 Days

l-Oct-02
l-May-07

90 Days
60 Days

l-Aug-94
l-Oct-02
l-Jan-11
l-May-04
l-Oct-97
l-Aug-05
l-Aug-05
l-Sep-12
1-Sep-12
30-Aug-12

90 Days
90 Days
60 Days
60 Days
60 Days
60 Days
60 Days
60 Days
60 Days
60 Days

Prior to December 31, 2022

Prior to December 31, 2022

OTHER

1

Enmax Retail Services Agreement dated July 7,
2016 between PEI and Enmax
Lease Agreement with Perpetual Energy Inc.
for the Athabasca Office
2005 GasEDI Bas Contract for Sale and
Purchase of Natural Gas dated January 5, 2015
between Perpetual Operating Trust, by its
trustee, Perpetual Energy Operating Corp. and
Mercuria Commodities Canada Corporation
and FTP Transaction Confirm dated
September 26, 2016 between Perpetual
Energy Operating Corp. and Mercuria
Commodities Canada Corporation

l-Aug-16
l-Dec-11

31-Jul-17
Perpetual will be terminating
30-Nov-16 this lease
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PEOC File

Agreement

Number

I>ll!

JF00002
JF00003
JF00004
JFO::COS

AFE Only for Ownership
Conwuct!on, OwMrship & Operation
Construction, ownership & Operation

AGRl;_EMENTS WITH 60 DAYS OR MORE TERM/NATION NOT/FICA TION
PEOC
Effective
Operator
Wgr;tlngjnjtM1>t
~
l!ia
Uka!ta 13·23-056-16W4 Comp
Holden Wut Gu Plant
Buff Coulee Gas Plant

OMERS
PEOC
Devon

Duv<m,;iy Gas G:.thcdnc r:.dlitk;;

PCOC

DuvernayGasP!ant

PEOC

Jarrow Ga~ Plant 08-14·4S-.1lW4

Zargon

JF00011
JF00012

Comtru,:tion, Owrrnrship & Op1H'iation
Construction, Ownership & Operation
Construction, Ownership & Operation
Construction, Ownership & Operation
Constructfon, Ownership & Operation

JarrowGGS

Zargon
PEOC

JF00013

Construction, Ownership & Operation

Kinsella Production Facmtv

Questflre
Long Run
PEOC

JF00005

JFOOOlO

Killam Gas Plant

JF00014

Construction, Ownership & Operation

Highva!e Compre1;sion Facilities

JF00020

Construction, Ownership & Operation

Sunland GGS & Comp & Transm.

JF00021

Con$truction, ownership & Operation

TherienGGS

JF00022
JF00023

Ownership Confirm
Construction, ownership & Operation

Vlkini::Klnse!laGSandSaleslfne

Questfire

Viking Hattie Gas Plant 11·10-4712W4

PEOC

JF00024
JF00025

Ownership Confirm
Construction, Ownership & Operation

WarwkkGGS
W!l!lncdonGasP!ant

PEOC

JF00026

Construction, Ownership & Operation

Buck Creek Compressor 5.5-47.5

JF00029

Construction, OWnershfp & Operation

lflhitfurd GG, Compression

PennWest
CNR

West Beauva!lon GGS

CNR

Bruce

?EOC
PEOC

JF0003l

Construction, Ownership & Operation
Construction, Ownership & Operation

JF00032
JF00033

Pipe Conveyance
Pipe Conveyance

JF00034
JFOOOSS
JF00036
JF00037
JF00038
JF00040
JFOOOSO

Construction, Ownershlp & Operation
Pipe Conveyance
Construction, Ownership & Operation
Construction, Ownership & Operation
Con,truct!on, Ownirshlp & Operation
Construction, Ownership & Operation

JFOOOSO

JF00056
JF00058
JF00051
JF00109
JF00245
JF00246
JF00247
JF00255
JF00576
JF00577
JF00679
JF0058l
JF00683
JF00684
JF00685
JF006S7
JF006S8
JF00689
JF00690
JF00692
JF00693
JF00695
JF00696
JF00699
JF00700
JF00701
JF00702
JF00703
JF00704
JF00705
JF00706
JF00707
JF00712
JF00713
JF00714
JF00715
JF00716
JF00721
JF00722
JF00723
JF00724
JF00725
JF00726
JF00729
JF00731
JF00734
JF00736
JF00747
JF00751
JF00753
JF00755
JF00756

construction, Ownenhlp & Operation
Construction, Ownership & Operation
Construction, Ownership & Operation
Con$truction, Ownership & Operation
Construction, Ownership & Operation
Construction, owner$hip & Operation
Construction, ownership & Operation
construction, Ownership & Operation
Construction, Ownership & Operation
Construction, Ownership & Operation
Construction, Ownership & Operation
Construction, ownership & Operation
Construction, ownership & Operation
Construction, Ownership & Operation
Construction, Ownership & Operation
Construction, Ownership & Operation
Construction, Ownership & Operation
construction, ownership & Operation
Construction, Ownership & Operation
Construction, Ownership & Operation
Construction, ownership & Operation
Construction, Ownership & OpenJtion
Construction, Ownership & Operation
Comtruction, Ownenhip & Operation

& Operation
& Operation
& Operation
& Operation
Construction, OWnenhip & Operation
Construction, Ownership & Operation
Construction, Ownership & Operation
Construction, ownership
Construction, Ownership
Construction, ownership
Construction, ownership

Construction, Ownership & Operation
Construction, Ownership & Operation
Construction, Ownership & Operation
construction, Ownership & Operation
Construction, Ownership & Operation
Construction, ownership & Operation
Con~tructlon, Ownership & Operation
Construction, Ownenhlp &: Operation
Construction, Ownership & Operation
Construction, Ownership & Operation
Construction, Ownership & Operation
Construction, Ownership & Operation
Construction. Ownership & Operation
Construction, Ownership & Operation
Construction, ownership & Operation
Construction, Ownership & Operation
Construction, Ownership & Operation
Pipeline Conveyance
Compressor Ownership
Construction, Ownership & Operation
Compressor CN.1utrship
Construction, Ownership & Operation

CNR

CNR

t. Transm!ssion Facility

North Saauva!!cn GGS

B,uce
Hairy Hills Wi!lingdon 9-36--055·14W4
Pembina
Jarvie 14·29·64·01 W5 Facility
Chard
Wnt Beauvallon Compreulon Facmty
Haigh! 6-8 Plant and GGS
Abee
Ou:mara!s
North Mitsue
Heart Lake Compression & Dehy
East Clyde Fac1Hty9·23·73·9W4M
Ca!HncLake 09·32·71·20W4 Comp.
Amadcu Ca!Hnc Lake FacJl!tles
Pelican Lake 05-25-78-20W4
S3loskl GGS & P!t
Birch Tar Facilities
Marten HM!s NE GGS
cacheG? &GS
MartenHU!sGas?1ant
Westfock GS & Pipeline
Westlock Gas Plant
West1ock Sour Gas Plan!
Teepee Cruk Gas Plant
Surmont North GGS
Sa!eski ThickwOod Hi!!s
LeisrnerGasPlant
OWlseye Comp. Facility
OwlseyeGGS
?orta1e Comp. Facility
Big BMd Gas Plant
Jean l1keFaclUty
B[g Bend Gu Planl
Big Berni Gas Plant
Pony Creek Compressor
Surmcnt Sales Gas P/l
Surmont Compressor
Surmont South GGS
Surmont West GGS
Pony Creek GGS
Darwin Compressor Fae.
Marten Hills 8ooster04·22
Hollow Lake Gas Plant
Hollow Lake GGS
Portagt Compressor Facility
Pinehurst
Flat lake GGS
cralgend • 16·01-064·13W4
Craigend • 10-01·064·13W4 SWD
Craigend
Rich lake
Radway
Athabasca
Redwa!er
Saddle Lake West Hamlin
Wabasca Hoo!e Pipeline
8-15-46-15W4
Hospital Crook PL 06·16
Woodenhouse 8-13-86-23\.',14
Rock Island GGS

CNR

PEOC
PEOC
PEOC
CNR
CNR
PEOC
ca Energy Can. Res.
PEOC
CNR
CNR
PEOC
PEOC
Husky
Husky
PEOC
Cenovus
CNR
CNR
PEOC
CNR
CNR
CNR
PEOC
ConocoPhillips
PEOC
PEOC
CNR
CNR
Blackpearl
PEOC
CNR
Sabre
CNR
CNR
CNR
CNR
ConocoPh!Uips
ConocoPhillips
CNR
Baytex
PEOC
PEOC
PEOC
Husky
PEOC
CNR
PEOC
PEOC
PEOC
CNR
PEOC
CNR
CNR
PEOC
PEOC
ConocoPhillips
PEOC
PEOC
PEOC

Termination

illl1

Uponabandonment&reciamation
l-Jan-81 Upon abandonment& reclamation
4-Jan-82 Upon abandonment & redamat!on
ss.nscc.:rn 10-Jul-n Upcn .;bandonme:r1t & rediimation
95.580000¾ lO•Jul-78 Upon abandonment & reclamation
23.28620¾
l•Jan-83 Upon abandonment & reclamation
27.82000'/4 19•May.99 Upon abandonment & reda.mation
98.01560% l·May-78 Upon abandonment & reclamation
9.87956% l·Sep-78 Uponabandonment&redamation
12.000%
1-Ju!-90 Uponabandonment&reclamat!on
100.00¾
l-Jan-76 Upon abandonment & reclamation
33.33330% l·Dec-82 Upon abandonment & reclamation
Various l-May-96 Upon abandonment & red2matlon
87.5000% l·Mar-78 Upon abandonment & redamat!on
83,514430¼ 22-0ct-98 Upon abandonment & reclamation
10.00000¾ l-Jan-79 Upon abandonment & reclamation
6,2500¾ l•NOV•95 Upon abandonment & reclamation
45.1300%
1-Jan-SO Upon abandonment & reclamation
0.7055% l·Nov-ao Upon abandonment & reclamation
56.7500",4 1-No.,,.eo Upon abandonment & reclamation
100.00% 1-0ct-09 Upon abandonment & reclamation
100.00% l•Oct•09 Upon abandonment & reclamation
93.75 l·Nov,,74 Upon abandonment & reclamation
6.25 l•NoV-09 Upon abandonment & reclamation
100 l-Nov-09 Upon abandonment & reclamation
33.33333% 1-Mar-08 Upon abandonment & reclamation
1-0ct-86 Upon abandonment & reclamation
22.7219¾
93,055000%
1·Jan·82 Upon abandonment & reclamation
0.49600¾ 1-Nov-76 Upon abandonment & reclamation
50.00% 30-Sep·SS Upon abandonment & reclamation
12.10000¾ l-Aug.89 Upon abandonment & reclamation
l-Apr.83 Upon abandonment & reclamation
60.00%
1-Jul-97
100.00%
Upon abandonment & N!damation
100.00% l·Apr-00 Upon ;:bandonment & reclamation
29.70000¼
1-Jan-09 Upon abandonmt!nt & mdamatfon
27.3211%
l•Jan-02 Upon abandonment & mclamatlon
SS,774¾ W-.iay-88 Upon abandonment & reclamation
19.00% 1·0ct·02 Upon abandonment & reclamation
47.00'/4
Upon abandonment & reclamation
4.67830% 3-Nov-80 Upon abandonment & reclamation
50,00¾
Upon abandonment & reclamation
0.8300% 1..Jun-76 Upon abandonment & reclamation
6.2700% 30-Jun-76 Upon abandonment & reclamation
1-0ct-79 Upon abandonment & reclamation
6.2500%
100.00¾ l•Sep•96 Upon abandonment & reclamation
6.2S890%
1-Apr•93 Upon abandonment & reclamation
58.556705% 17-De<::-85 Upon abandonment & reclamation
50.00%
l-Jan•96 Upon abandonment & reclamat!on
8.0469000%
1·JUn·82 Upon abandonment & reclamation
6.6660000%
1-Jun-82 Upon abandonml!nt & reclamatk,n
a.30% 1-Mar-98 Upon abandonment & reclamation
66.19160% 1-Sep-04 Upon abandonment & reclamation
1-Jan-05 Upon 2band0nment & reclamation
20.S3¾
10,00000¾ 1-Jan-80 Upon abandonment & reclamation
5,17240% 1•Sep·76 Upon abandonment & r@Clamat!on
30.0000000¼
l•Jan-94
Upon abandonment & reclamation
18.0SOOOO*J 1-Apr-91 Upon abandonment & redamatlon
13.56700% l-Nov-90 Upon abandonment & reclamation
39.310000% l-Nov-90 Upon abandonment & reclamation
14.58958% l-Apr-91 Upon abandonment & reclamation
10.60560005' l·Jan-94
Upon abandonment & reclamation
53.3333% l•Nov-95 Upon abandonment & reclamatlon
77.5000'/4 1-Jun-07 Upon abandonment & reclamation
75.00%
Upon ;:bandonment & reclamation
66.75%
Upon abandonment & reclamation
5.0000000% 29-Jul·94 Upon abandonment & reclamation
50.000~/4 12-0eC•S4 Upon abandonment & reclamation
17.010000% l•Apr-91 Upon abandonment & reclamation
100.00¾ l•Apr,83 Upon abandonment & reclamation
l-Jul-03
100.00¼
Upon abandonment & reclamation
100,00% 1.Jun-88 Upon abandonment & reclamation
1-Jan-77 Upon abandonment & reclamation
29.3750%
60.0900%
1-Jul-98 Upon abandonment & reclamation
13.7S% 1-Jan-76 Upon abandonment & reclamation
1-Jul--00 Upon abandonment & reclamation
50.0000%
22.22222% lG•May-00 Upon abandonment& reclamatbn
100¾ 9-Sep•ll Upon abandonment & reclamation
33.33%
1.Jan·13 Upon ab;mdonment &. redamatlon
1-Jan-05 Upon abandonment & reclamation
66.70%
100¾ 2s-0Ct·99 Upon abandonment & reclamation
100% 14-Mar·l4 Upon abandonment & reclamation

~

SO.CO¾
100¾
1.6183%

f¾;io'.sn.purcl-.uo i'rt,mC=

l¾;i•Mlll 1X1n:"4n frcm ~nau

Pi;iv.eMputcnanfwmEl>Cllna
l'.hnm ~ ca Er.o,;y Cz.nse.11 R,n:i,m:u PMr;~
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SCHEDULE "M" GENERAL CONVEYANCE
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC. DATED
THE 26 DAY OF SEPTEMBER, 2016
GENERAL CONVEYANCJE
THIS AGREEMENT made as of September __, 2016,
BETWEEN:
PERPETUAL ENERGY INC., a corporation incorporated pursuant to
the laws of the Province of Alberta (hereinafter called the "Vendor")
OF THE FIRST PART

- and 1986114 ALBERTA INC., a corporation incorporated pursuant to the
laws of the Province of Alberta (hereinafter called the "Purchaser")
OF THE SECOND PART

WHEREAS:
A.

Vendor and Purchaser entered into that Agreement of Purchase and Sale dated
September_, 2016 (the "Sale Agreement") with respect to the "Shares" (which term, when
used in this Agreement, has the same meaning as in the Sale Agreement);

B.

All of the conditions precedent to the obligations of the parties hereto to close the transactions
contemplated by the Sale Agreement have either been fulfilled or waived in the manner provided
for waiver in the Sale Agreement;

NOW THEREFORE in consideration of the premises hereto and the covenants and agreements
hereinafter set forth and contained, the parties hereto covenant and agree as follows:
1.
Vendor hereby sells, assigns, transfers, conveys and sets over to Purchaser, and Purchaser
hereby purchases from Vendor, all of the right, title, estate and interest of Vendor (whether absolute or
contingent, legal or beneficial) in and to the Shares, to have and to hold the same, together with all benefit
and advantage to be derived therefrom, absolutely, subject to the terms of the Sale Agreement.
2.
The covenants, representations, warranties and indemnities contained in the Sale
Agreement are incorporated herein as fully and effectively as if they were set out herein and there shall
not be any merger of any covenant, representation, warranty or indemnity contained in the Sale
Agreement by virtue of the execution and delivery hereof, any rule of law, equity or statute to the contrary
notwithstanding.
3.
If any term or provision hereof should conflict with any term or provision of the Sale
Agreement, the term and provision of the latter shall prevail and this Agreement shall at all times be read
subject to all terms and conditions of the Sale Agreement.

7882429.l
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4.
The assignment and conveyance effected by this Agreement is made with full right of
substitution of Purchaser in and to all covenants, representations, warranties and indemnities by others
heretofore given or made in respect of the Shares or any part thereof.
5.
This Agreement shall, in all respects, be subject to, interpreted, construed and enforced in
accordance with and under the laws of the Province of Alberta and applicable laws of Canada and shall,
in all respects, be treated as a contract made in the Province of Alberta. The parties hereto irrevocably
attorn and submit to the exclusive jurisdiction of the courts of the Province of Alberta and courts of
appeal therefrom in respect of all matters arising out of or in connection with this Agreement.
6.
This Agreement shall be binding upon and shall enure to the benefit of each of the parties
hereto and their respective administrators, trustees, receivers, successors and assigns.
7.
This Agreement may be executed in counterpart, no one copy of which need be executed
by Vendor and Purchaser. A valid and binding contract shall arise if and when counterpart execution
pages are executed and delivered by Vendor and Purchaser.
The remainder of this page is intentionally left blank.
IN WITNESS WHEREOF the Parties have executed this Agreement as of the day and year first above
written.
PERPETUAL ENERGY INC.

1986114 ALBERTA INC.

Per:

Per:
Name:
Title:

7882429.1

Name:
Title:
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SCHEDULE "N" RETAINED INTERESTS AGREEMENT
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC. DATED
THE ..2.6..DAY OF SEPTEMBER, 2016
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RETAINED INTERESTS AGREEMENT
Between

PERPETUAL OPERATING TRUST
and
PERPETUAL ENERGY OPERATING CORP.

October 1, 2016
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RETAINED INTERESTS AGREEMENT
THIS AGREEMENT made as of October 1, 2016,
AMONG:
PERPETUAL OPERATING TRUST, an unincorporated trust formed
under the laws of the Province of Alberta, by its trustee Perpetual
Operating Corp. ("POT")
- and PERPETUAL ENERGY OPERATING CORP., a corporation
incorporated pursuant to the laws of the Province of Alberta ("PEOC")
WHEREAS Perpetual Energy Inc. and 1986114 Alberta Inc. entered into that Share Purchase and Sale
Agreement dated September 26, 2016 (the "Sale Agreement") for the purchase and sale of all of the
issued and outstanding shares of PEOC;
AND WHEREAS the Parties have agreed that the Retained Interests shall be held in the name of PEOC
while the beneficial ownership is held 100% by POT, a wholly-owned subsidiary of Perpetual Energy
Inc.;
AND WHEREAS POT's trustee is Perpetual Operating Corp. ("POC") and conducts all activities
hereunder by and on behalf of POT as trustee and not in its personal capacity;
AND WHEREAS POT and PEOC wish to provide for the orderly ownership, operation and specific
conveyancing of the Assets, subject to and in accordance with the terms and conditions hereof;
NOW THEREFORE THIS AGREEMENT WITNESSETH THAT in consideration of the premises
and the mutual covenants and agreements hereinafter set forth, and other good and valuable consideration,
the receipt and sufficiency of which is hereby acknowledged, the Parties have agreed as follows:
ARTICLE 1
INTERPRETATION

1.1

Definitions

In this Agreement, defined terms shall have the meaning ascribed to them in the Sale
Agreement except:
(a)

"Adverse Regulatory Change" means a regulatory change affecting the calculation of LMR or
the requirements relating to the transfer of leases, licenses or permits such that a transfer of the
Retained Interests from PEOC to POT which would have been permitted pursuant to the
regulatory framework as it exists as of the date hereof is no longer permitted, provided however
that a change that relates only to the change in the industry netback number shall not be
rnn<:irlP:rP,/1 l'ln ArlvP:r<:P: R Pgnllitory rhl'lngP.

(b)
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"Closing Date" means the closing date of the Sale Agreement.
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(c)

"Contract Operations" means all operations to be conducted and actions to be taken for the
purposes of maintaining the Retained Interests and Retained Licenses in accordance with the
provisions of this Agreement.

(d)

"Credit Value" has the meaning ascribed to that term in the Sale Agreement.

(e)

"Extension Notice" has the meaning ascribed to that term in Section 6.l(a).

(f)

"Losses" means all actions, causes of action, losses, costs, claims, damages, penalties, fines,
assessments, charges, expenses or other liabilities whatsoever, whether contractual or tortious,
which are suffered, sustained or incurred by a Party, including without limitation reasonable legal
fees on a solicitor and client basis;

(g)

"LMR" means the licensee management rating as calculated monthly by the Alberta Energy
Regulator with respect to each licensee in the Province of Alberta.

(h)

"Party" means a Person who is bound by this Agreement.

(i)

"PEOC Transfer Event" has the meaning ascribed to that term in Section 5.l(a).

(j)

"Person" means any individual, body corporate, partnership (limited or general), trust, trustee,
executor or similar official, government authority or other entity.

(k)

"Received Notices" has the meaning ascribed to that term in Section 3.3(a).

(1)

"Required Regulatory Operations" means all operations to be conducted hereunder by POC
with respect to the Retained Interests or Retained Licenses, for the purpose of complying with
any written notice issued by any regulatory authority having jurisdiction requiring that such
operations be performed in order to comply with a Regulation, or that otherwise specifies that a
specific result is required to be achieved pursuant to applicable Regulations and operations are
required to be performed to achieve such result.

(m)

"Retained Interests" means:
(i)

an undivided 1% legal interest in and to the Petroleum and Natural Gas Rights, to the
extent relating to the Lands upon which the wells set forth and described in Schedule
"H2" of the Sale Agreement are situate; and

(ii)

the right to be the licensee of record for the Retained Licenses.

(n)

"Retained Interests Period" means the period commencing on the date hereof and ending on the
date the transfer of the Retained Interests from PEOC to POT, or to such Person as POT directs,
is completed.

(o)

"Retained Interest Period Extension" means each three (3) calendar month period during which
PEOC continues to hold the Retained Interests following a Retained Interest Transfer
Requirement in accordance with Section 6.l(a).

(p)

"Retained Interests Transfer Requirement" has the meaning ascribed to that term in Section
5.l(c).

7889512.1

116
3

(q)

"Retained Licenses" means the well licenses relating to the wells set forth and described in

Schedule "H2" of the Sale Agreement.
(r)

"Retention Fee" has the meaning ascribed to that term in Section 6. i.

(s)

"Surface Rights" has the meaning ascribed to that term in Section 2.2.

(t)

"Third Party" means any Person other than the Parties and their affiliates.

1.2

Interpretation
For the purposes of this Agreement:

(a)

all references herein to currency are to Canadian currency;

(b)

"Article", "Section" and other references to subdivisions are, unless otherwise specified, to the
designated articles, sections and other subdivisions of this Agreement;

(c)

headings of the articles and sections hereof are inserted for convenience of reference only and
shall not affect the construction or interpretation of this Agreement;

(d)

any reference to a government authority includes any government authority succeeding to its
functions;

(e)

any reference to a statute shall be deemed to include a reference to such statute and to the
regulations made pursuant thereto, with all amendments made thereto and in force from time to
time, and to any statute or regulation that may be passed which has the effect of supplementing or
superseding the statute so referred to or the regulations made pursuant thereto;

(f)

any reference to the singular includes the plural and vice versa and any reference to gender
includes the masculine, feminine and neuter genders; and upon any substitution in accordance
with the foregoing the incidental grammatical and terminological charges shall be construed also
to have been made;

(g)

the words "herein", "hereof' and "hereunder" and other words of similar import refer to this
Agreement as a whole and not, unless otherwise specified, to any particular article, section or
other subdivision. "Including" means "including without limitation"; and

(h)

where the character or amount of any asset or liability or item of income or expense is required to
be determined, or any consolidation or other accounting computation is required to be made, the
same shall be done in accordance with generally accepted accounting principles except where the
application of such principles is inconsistent with, or limited by, the terms of this Agreement.
ARTICLE2
TRUST

2.1

Trust

PEOC hereby agrees to hold the Retained Interests in trust for POT as bare trustee for the
benefit of POT during the Retained Interest Period, and PEOC acknowledges that POT owns 100% of the
beneficial interest in the Retained Interests.

7889512.1
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2.2

Surface Access

(a)

POT hereby grants to PEOC a non-exclusive right of access to the surface rights required to
access the Retained Interests (the "Surface Rights") solely for the purpose of PEOC holding the
Retained Interests during the Retained Interest Period, subject to the terms of this Agreement.
PEOC shall not, and no person acting by virtue of legal authority granted by, through or under
PEOC shall, undertake any activity on or around the Surface Rights without the prior written
consent of POT, provided that if there is an emergency and PEOC has made best but unsuccessful
efforts to contact POT, PEOC shall be permitted temporary access to the Surface Rights solely for
the purpose of performing emergency operations to stabilize the emergency and for no other
purpose.

(b)

In the event PEOC is required by applicable laws to enter upon the Surface Rights, such access
shall only be following the prior written notification of POT, and, where POT fails to respond
within the time frame set out in the notice, in accordance with Section 2.2(a).

(c)

PEOC shall maintain an emergency response plan in accordance with the instructions of POT,
including without limitation, appropriate signage and contact information onsite and a protocol
for concurrent notification to POT of any and all emergencies or incidents requiring notification
in accordance with applicable laws.

2.3

Covenants of PEOC
During the Retained Interest Period, PEOC hereby agrees that:

(a)

it shall not mortgage, sell, transfer, assign or otherwise encumber the Retained Interests, or do
any act in relation to the Retained Interests without the prior written directions of POT and shall
keep such interests free and clear of any liens, encumbrances, adverse claims or demands created
by, through or under PEOC;

(b)

it shall hold as bare trustee for the benefit of POT, all income, revenues and other benefits from
the Retained Interests accruing after the date hereof which are received by it and shall remit the
same to POT as soon as reasonably possible after receipt thereof, or otherwise as directed by
POT;

(c)

it shall forward to POT or to such person as POT may direct from time to time, all notices,
invoices, statements, data and information relating to the Retained Interests received by PEOC as
soon as reasonably possible after receipt thereof by PEOC; and

(d)

it shall do any act requested by POT, from time to time, which is incidental to the legal ownership
of the Retained Interests, which PEOC is reasonably able to do, including, without limitation, the
following:
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(i)

holding the Retained Interests on POT's behalf and representing POT in relation to the
Retained Interests vis-a-vis Third Parties;

(ii)

subject to the provisions of Article 5, transferring title to the Retained Interests to POT or
to such Person as POT directs;

(iii)

making elections, exercising rights and giving notices pursuant to contracts in relation to
the Retained Interests; and
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(iv)

mortgaging or otherwise encumbering the Retained Interests,

provided that PEOC will not be required to do anything contrary to law.

ARTICLE3
CONTRACT OPERATIO NS

3.1

Appointment of POT as Contract Operator

(a)

To the extent of its interest in the Retained Interests, PEOC hereby appoints POT, by its trustee
POC, as the on-site contract operator of the wells associated with the Retained Interests for the
period commencing as of the Effective Date and ending upon the expiry of the Retained Interests
Period for the purpose of conducting the Contract Operations, including any Required Regulatory
Operations, and POT hereby accepts such appointment. Notwithstanding such appointment,
PEOC shall remain the licensee of record for the wells associated with the Retained Interests
during the Retained Interests Period.

(b)

PEOC will cause its Company Master System Administrator for the Alberta Energy Regulator's
Digital Data Submission (DDS) system to assign POT a delegate role, and such delegate shall be
the sole adnrinistrator of the Retained Interests within the DDS system and PEOC agrees that it
shall not, and shall cause its employees and contractors to not conduct any administrative
activities with respect to the Retained Assets on the DDS system without POT's prior written
consent, which may be withheld in POT's sole discretion.

(c)

PEOC acknowledges and agrees that POT will act through its trustee POC, where required and
convenient, in fulfilling its obligations and receiving the benefits under this Agreement.

3.2

Responsibilities of POT
In conducting the Contract Operations POT shall:

(a)

conduct all operations in a safe and competent manner, in accordance with standard oilfield
practices and in material compliance with the Regulations and accepted industry practices;

(b)

supervise and control the work and services of its employees and sub-contractors and ensure that
its personnel are trained and competent to perform their duties hereunder; and

(c)

hold or cause to be held and kept in force with a reputable insurance company, until the expiry of
the Retained Interests Period, insurance as POT deems necessary, acting reasonably, in order to
protect PEOC, to the extent of the indemnities contained herein, and POT from Third Party
claims arising out of or connected with the performance by POT of its obligations under this
Article 2 and shall name PEOC as an additional insured.

3.3

Obligations of PEOC

(a)

PEOC shall, for the Retained Interest Period, forward to POT copies of all authorities for
expenditure, notices; mail ballots, specific information and other correspondence and documents
PEOC receives from Third Parties, including Regulatory authorities, respecting the wells
associated with the Retained Interests (the "Received Notices") within two (2) Business Day of
their receipt. POT shall respond to PEOC within four (4) Business Days of receiving any
Received Notices forwarded to POT from PEOC, and on such earlier timeline as may be
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appropriate in the case of an emergency where it is reasonable to assume that such expenditures
or actions are necessary for the protection of life, property or the environment.
(b)

If, at any time during the Retained Interest Period, PEOC receives notice of any Required
Regulatory Operations applicable to any of the wells associated with the Retained Interests,
PEOC shall immediately notify POT in writing of same and POT shall forthwith comply with
such notice if required.

(c)

To the extent that a title and operating document related to the wells associated with the Retained
Interests contemplates or requires a response from PEOC, PEOC will at POT' s cost provide such
response pursuant to the written instruction of POT.

3.4

Costs of Contract Operations and Required Regulatory Operations

(a)

All costs pertaining to the conduct of Contract Operations and Required Regulatory Operations
shall be for the account of POT.

(b)

In consideration for POT acting as Contract Operator pursuant to this Agreement, PEOC shall not
be entitled to any revenues, nor shall PEOC be responsible for any costs or expenses arising,
incurred or accrued, in respect of the Retained Interests unless otherwise provided for in this
Agreement.

3.5

Consequences of a Failure to Perform

POT agrees and acknowledges that any failure by POC to carry out the Contract Operations or the
Required Regulatory Operations in accordance with the tenns and conditions of this Agreement may
result in harm to PEOC, which hann can be adequately compensated by monetary damages, if any.
Accordingly, POT agrees that PEOC shall not be entitled to interim or permanent injunctive relief,
specific performance or other equitable remedies in respect of any such failure.

ARTICLE4
RESTRICTIONS ON ACQUISITIONS AND DISPOSITIONS
4.1

Restrictions on Dispositions

(a)

Without POT's prior written consent, which may be withheld in POT's sole discretion, acting
reasonably, for the Retained Interests Period, PEOC shall not be entitled to sell or otherwise
dispose of any of the Assets, if the result of such sale would cause PEOC's LMR to fall below 1.0
or such other requirement as the Alberta Energy Regulator may detennine as the minimum LMR
for the transfer of assets without the requirement to post a security deposit.

(b)

Without POT's prior written consent, which may be withheld in its sole discretion, PEOC shall
not be entitled to dispose of the Retained Interests or the Retained Licenses by any means
whatsoever. If POT gives its prior written consent, any purchaser or acquiror of such interest
must first agree in writing to be bound by the terms and conditions of this Agreement with respect
to the Retained Interests and until such agreement in writing is obtained, POT shall be entitled to
look to PEOC for all obligations, covenants and indemnitees hereunder. PEOC agrees and
acknowledges that any failure by PEOC to comply with the terms of this Section 4.1 (b) will result
in irreparable harm to POT, which harm could not be adequately compensated by monetary
damages. Accordingly, PEOC agrees that POT shall be entitled to interim or permanent
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injunctive relief, specific performance or other equitable remedies in addition to any other relief
to which POC may be entitled under the Regulations or otherwise at law.
4.2

Restrictions on Acquisitions

During any Retained Interests Period Extension, without POT's prior written consent,
which may be withheld in its sole discretion, PEOC shall not be entitled to acquire additional assets,
directly or indirectly, if such acquisition would cause PEOC's LMR to fall below 1.1.
ARTICLES
RETAINED INTERESTS

5.1

Retained Interests Transfer Requirement

(a)

Subject to Section 5.l(b), PEOC may, in its sole discretion and at any time after the Closing Date,
transfer the Retained Interests to POT and POT shall promptly accept the transfer and conveyance
of the Retained Interests, subject to any Adverse Regulatory Changes which affect the licence
eligibility requirements such that the transfer of the Retained Interests is not permitted without the
requirement of POT to post security ("PEOC Transfer Event").

(b)

If a PEOC Transfer Event occurs and the Credit Value is greater than $0, then PEOC shall either:

(c)

(i)

transfer the Retained Interests to POT and pay to POT any and all amounts remaining to
be paid pursuant to section 3.4 of the Sale Agreement; or

(ii)

retain the Retained Interests in PEOC, in which case
(A)

if the PEOC Transfer Event takes place before a Retention Fee is payable, then if
the obligation to pay a Retention Fee arises, such obligation shall be delayed for
an amount of time equal to the amount of time that PEOC retains the Retained
Interests required to reduce the Credit Value to $0; or

(B)

if the PEOC Transfer Event takes place while a Retention Fee is currently
payable, the obligation to pay a Retention Fee shall be suspended for the duration
of time required to reduce the Credit Value to $0.

PEOC shall hold the Retained Interests pursuant to this Agreement and, subject to Section 5.l(d)
POT shall be entitled to demand the transfer of the Retained Interests upon the earlier of the
following occurrences (the "Retained Interest Transfer Requirement"):
(i)

October 31, 2018;

(ii)

if PEOC is determined by the Alberta Energy Regulator to be persistently non-compliant
in accordance with Directive 019 of the Alberta Energy Regulator;

(iii)

if PEOC disposes of or acquires assets as described in Article 4 and POT has not
prrmirle>d its mritte>n ('f"\nQe>nt;

(iv)
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(v)

such time that neither Wentao Yang nor Harold Wang is a director or senior executive
officer of PEOC or 1986114 Alberta Inc. (a "Change of Control");

(vi)

upon a sale of PEOC to an arm's length Third Party, unless there is no Change of Control;
and

(vii)

if after one (1) year from the Closing Date, the LMR of PEOC, as calculated by the
Alberta Energy Regulator, determined as if PEOC did not hold the Retained Interests,
would be 1.1 or higher, as at each of the six (6) months prior to such calculation.

(d)

Notwithstanding Section 5.l(c), a Retained Interest Transfer Requirement shall not have occurred
in the event of an Adverse Regulatory Change such that a transfer of the Retained Interests is not
permitted without the requirement of POT to post security and POT determines, in its sole
discretion, to not post such required security.

(e)

Either at PEOC's election pursuant to Section 5.l(a), but subject to Section 5.l(b), or upon the
occurrence of a Retained Interests Transfer Requirement pursuant to Section 5.l(c), PEOC shall
forthwith transfer and convey the Retained Interests to POT.

5.2

PEOCLMR

During the Retained Interest Period, and within two (2) Business Days of the Alberta
Energy Regulator's publication of the monthly LMR run, PEOC shall provide POT with PEOC's LMR,
calculated both with the Retained Licenses and as if PEOC no longer holds the Retained Licenses,
together with the backup detail for such calculations.

ARTICLE6
RETAINED INTEREST PERIOD EXTENSION
6.1

Extension to Retained Interests Period

(a)

If PEOC intends to give notice of a Retained Interest Period Extension following the date set
forth in Section 5.l(c)(i) and to pay a Retention Fee in respect of same, PEOC shall provide, not
less than one (1) Business Day following the Alberta Energy Regulator's publication of the
monthly LMR run for the month prior to the required Retained Interest Period Extension, written
notice to POT of such intention.

(b)

If PEOC fails to initiate the transfer of the Retained Interests within three (3) Business Days
following the occurrence of a Retained Interest Transfer Requirement, PEOC shall pay POT the
applicable fee(s) set forth in Section 6.l(c).

(c)

In the event a fee is due to POT pursuant to Section 6.l(b) (each payment, a "Retention Fee"),
PEOC shall deliver to POT in the following amounts, which fees are payable, by certified cheque,
on the first Business Day of each Retained Interest Period Extension or such time the Retention
Fee becomes payable:
(i)

for the first four (4) Retained Interest Period Extensions:
(A)
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(B)

(ii)

(iii)

absent an Adverse Regulatory Change, a Retention Fee m the amount of
$250,000 for each Retained Interest Period Extension;

for the sc:cond four (4) Retained Interest Period Extensions,
(A)

if there has been an Adverse Regulatory Change, a Retention Fee in the amount
of $200,000 for each Retained Interest Period Extension;

(B)

absent an Adverse Regulatory Change, a Retention Fee in the amount of
$500,000 for each Retained Interest Period Extension; and

for any subsequent Retained Interest Period Extension,
(A)

if there has been an Adverse Regulatory Change, a Retention Fee in the amount
of $500,000 for each Retained Interest Period Extension;

(B)

absent an Adverse Regulatory Change, a Retention Fee in the amount of
$1,000,000 for each Retained Interest Period Extension.

ARTICLE7
LIABILITY AND INDEMNITY OBLIGATIONS

7.1
(a)

PEOC Obligations
PEOC shall be liable to POT for, and shall, in addition, indemnify POT from and against, all
Losses which arise out of or are attributable to:
(i)

a breach of any obligation, covenant or provision of this Agreement by PEOC; or

(ii)

any and all acts or omissions of PEOC with regards to the Surface Rights, where such
acts or omissions pertain to the performance of any work or activities conducted pursuant
to Section 2.2(a), excluding emergency operations and any work or activities undertaken
by PEOC at the request of POT or POC,

provided however that PEOC shall not be liable to nor be required to indemnify POT in respect of
any Losses suffered, sustained, paid or incurred by POT resulting directly from the gross
negligence or willful misconduct of POT.
(b)

7.2

PEOC agrees and acknowledges that any failure by PEOC to transfer and convey the Retained
Interests to POT as and when required hereunder will result in irreparable harm to POT, which
hann could not be adequately compensated by monetary damages. Accordingly, PEOC agrees
that POT shall be entitled to interim or permanent iajunctive relief, specific performance or other
equitable remedies in addition to any other relief to which POT may be entitled under Applicable
Law.

POT Obligations

POT shall be liable to PEOC for, and shall, in addition, indemnify PEOC from and against, all Losses
which arise out of or are attributable to:
(a)
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(b)

any and all acts or omissions of PEOC with regards to the Surface Rights, where such acts or
omissions pertain to the performance of emergency operations pursuant to Section 2.2;

(c)

any and all acts of PEOC undertaken in strict accordance with Section 2.3(d);

(d)

Contract Operations or Required Regulatory Operations undertaken by POT or POC; or

(e)

any other matter arising out of or in connection with PEOC acting in its capacity as bare trustee in
accordance with this Agreement,

provided however that POT and POC shall not be liable to nor be required to indemnify PEOC in respect
of any Losses suffered, sustained, paid or incurred by PEOC resulting directly from the gross negligence
ofPEOC.
ARTICLES
MISCELLANEOUS
8.1

Term and Termination

This Agreement shall commence as of the date hereof and shall continue in accordance
with its terms until the expiry of the Retained Interest Period.

8.2

Notices

Any notice required or permitted to be given hereunder shall be made in writing and
addressed to the applicable Party as follows:
(a)

In the case of PEOC:
c/o McCarthy Tetrault LLP
4000, 421 - 7th Avenue S.W.
Calgary, Alberta T2P 4K9
Attention:
Fax No.:
Email:

(b)

Jim Pasieka
(403) 260-3501
jpasieka@mccarthy.ca

In the case of POT:
3200, 605 - 5th Avenue S.W.
Calgary, Alberta T2P 3H5
Attention:
Fax No.:
Email:

8.3
(a)
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Vice President, Land and Divestitures
(403) 269-4444
Gary.Jackson@perpetualenergyinc.com

Waiver
No waiver of any of the provisions of this Agreement will be deemed to constitute a waiver of
any other provision (whether or not similar), nor will such waiver be binding unless executed in
writing by the Party to be bound by the waiver.
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(b)

8.4

No failure on the part of a Party to exercise, and no delay in exercising any right under this
Agreement will operate as a waiver of such right; nor will any single or partial exercise of any
such right preclude any other or further exercise of such right or the exercise of any other right.

Severability

If any provision of this Agreement is determined by an arbitrator or any court of
competent jurisdiction to be illegal, invalid or unenforceable, that provision will be severed from this
Agreement and the remaining provisions will continue in full force and effect.
8.5

Further Assurances

The Parties will perform and cause to be performed any further and other acts and things
and execute and deliver or cause to be executed and delivered any further and other documents as counsel
to either of them considers necessary or desirable to carry out the terms and intent of this Agreement.

8.6

Date and Time for Action

Time shall be of the essence of this Agreement. If any action is required or allowed to be
taken under this Agreement on or by a date that is not a Business Day that action may be taken on the
next Business Day.

8.7

Amendments

This Agreement shall not be amended or varied otherwise than by an instrument in
writing dated subsequent to the date hereof, executed by duly authorized representatives of the Parties.

8.8

Assignment

(a)

This Agreement shall not be assigned by either Party without the other Party's prior written
consent, which shall not be unreasonably withheld. It shall be a condition of any permitted
assignment that the proposed assignee covenants directly with the other Party to observe and
perform all obligations of the assigning Party under this Agreement.

(b)

In the event POC agrees to sell, assign or transfer any of its interests in and to the Lands
pertaining to the Retained Interests to a Third Party, in conjunction with any such sale,
assignment or transfer, POC shall be required to assign its interests under this Agreement to such
Third Party, and any such assignment shall be subject to the terms and conditions of Section
8.8(a).

(c)

This Agreement shall enure to the benefit of and be binding upon the Parties and their respective
successors and permitted assigns.

8.9

Entire Agreement

This Agreement, together with the Sale Agreement and the documents referred to herein
and therein set forth the entire agreement among the Parties pertaining to the subject-matter hereof and
supersede and replace all prior agreements, understandings, negotiations and discussions of the Parties,
whether oral or written, and there are no warranties, representations, undertakings or other agreements
between the Parties, in connection with the subject-matter hereof and thereof except as specifically set
forth herein and therein.
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8.10

Governing Law

This Agreement will be governed by and interpreted and enforced in accordance with the
laws of the Province of Alberta and the federal laws of Canada applicable therein.
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Counterpart Execution

8.11

This Agreement may be executed by facsimile or other electronic means and counterpart
execution, with each such counterpart taken to be an originai and aii counterparts taken together
constituting due execution by the Parties of this Agreement.

IN WITNESS WHEREOF the Parties have executed and delivered this Agreement as of the date first
above written.

PERPETUAL OPERATING TRUST, by its
trustee, PERPETUAL OPERATING CORP.

PERPETUAL ENERGY OPERATING CORP.

Per:

Per:
Name: Susan Riddell Rose
Title: President & Chief Executive Officer

Name:
Title:

This is the execution page to the Retained Interests Agreement between Perpetual Operating Trust and
Perpetual Energy Operating Corp. dated October 1, 2016.

7889512.1
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SCHEDULE "0" GAS MARKETING CONTRACT
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC. DATED
THE 26 DAY OF SEPTEMBER, 2016

7882429.1
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TRANSACTION CONFIRMATION
FOR IMMEDIATE DELIVERY

Date: 26 September 2016
Transaction Confirmation #: _ _ _ _ _ __

i

•

This Transaction Confirmation is subject to the GasEDl Base Contract for Sale and Purchase of Natural Gas between Buyer and Seller dated 05
January, 2015 (the "Base Contract"). This Transaction Confirmation shall confirm and effectuate the agreement agreed to between Perpetual
Operating Trust, by its trustee, Perpetual Energy Operating Corp. and Mercuria Commodities Canada Corporation (MCCC) regarding the
transaction for U1e sale of Gas on the following terms (the "Transaction"). The terms of this Transaction Confimiation arc binding unless disputed
in writing by the Confirm Deadline, unless otherwise specified in the Base Contract.
This Transaction Confirmation amends and restates the transaction previously entered into and currently in place between MCCC and
Counterparly dated September 23, 2016 (the "Original Confimmtion"), with effect from and after the dale of the Original
Confirmation. Notwithstanding anything else contained in this Transaction Confirmation or otherwise, it is understood and agreed that this
Transaction Confirmation replaces in its entirety the Original Confimiation and that this Transaction Confirmation shall govern the rights and
obligations of the parties during and wiU1 respect to matters arising under the Original Confirmation both prior to and after the date of this
Transaction Confirmation as if this Transaction Confirmation had been in effect as of and from and for all periods following the date of the
Original Confirmation. For certainty, following the execution of this Transaction Confinnation, the Original Confirmation shall be of no furtl1er
force and effect and all matters relating to the Original Confirmation shall be governed by and in accordance with (and merged into) this
Transaction Confirmation.
BUYER:

Mercuria Commodities Canada Corporation ("MCCC")
Suite 600, 326- l l th Avenue SW
Calgary, Alberta T2R 0CS
Attn: Commodity Operations
Phone: 832.209.2495
Fax: 832.209.2421

SELLER:
Perpetual Operating Trust, by its trustee, Perpetual Energy Operating
Corp. ("Counterparty")
Phone:
Fa,:
Base Contract No. _ _ _ _ _ _ _ _ _ _ _ _ __
Transporter: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Transporter Contract Number: _ _ _ _ _ _ _ _ __

Firm (Fixed Quanlily) Contract Price:

For Delivery Period A Contract Price shall be: ..,,AECO "C" DAILY INDEX
plus the greater of either {a) $0 per GJ or (b) CAD 2.58 per GJ minus the AECO "C" MONTHLY INDEX,
less the greater of eiU1er (a) 0$ per GJ or (b) the AECO "C" MONTHLY INDEX minus CAD 2.8 l per GJ

t-,--

l./"

For Delivery Period B Contract Price shall be: {../"
AECO "C" D/\lL Y INDEX

t,/'

where:/
"AECO "C" DAILY INDEX" means {i) for Mondays, Tuesdays, Wednesdays and Thursdays which arc not statutory holidays, the average price
in Canadian dollars per GJ published on the "AECO Same Day and One Month Fonvard Prices" page, in the table "NGX AB-NIT Same Day
Index" table reported for !he applicable day, and (ii) for Fridays (including statutory holidays), Saturdays and Sundays or a statutory holiday that
falls on a Monday, Ll1e average price in Canadian dollars per GJ published on the "AECO Same Day and One Month Forward Prices" page, in
Ll1e table "NGX AB-NIT Same Day Index" table" on the line identified as "Weekend/I" for the weekend occurring closest to such day, all as
reported in the first edition of the Canadian Gas Price Reporter ("CGPR") published in the month immediately following the month in which
such day falls. Jf a statutory holiday falls on a Tuesday, Wednesday or Thursday and is not deemed by CGPR to be in conjunction with a
weekend, the AECO "C" Dail Index Price for such da shall be the rice which is consistent with the rice a lied to such Da b CGPR in
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calculating the 5A Arithmetic Avcrngc for !he applicable Month. Notwithstanding the foregoing, if there is any inconsistency between the price
for any Day as determined by the definition above and the price applied to such Day by CGPR in calculating the SA Arithmetic Average for the
applicable Month, the price applied to such Day by CGPR in calculating the SA Arithmetic Average shall be applicable.
"AECO "C" MONTI-IL Y INDEX" means the price under the headings Monthly Canadian and U.S. natural gas price summary: Canadian
Domestic Gas Prices: "NGX AB-NlT Month Ahead Index (7A) C$/GJ" reported for the applicable month.
Firm (Variable Quantity) Contract Price:
AECO "C" DAILY INDEX
Delivery Period A:t-fegin: October I, 2016
Delivery Period B:'13cgin: September 1, 2018

End: August 31, 2018
End: October 31, 20 l 8

Performance Obligation and Contract Quantity:
The Contract Quantity shall consist of both the Firm (Fixed Quantity) and the Firm (V ariablc Quantity) as set forth below:
Firm (Fixed Quantity):
33,611 GJs/day
!--'"'
EFP
Firm (Variable Quantity):
All of Seller's Gas production in excess of the Firm (Fixed Quantity), up to a maximum additional volume of l 0,000 GJ per Day; provided that
Seller shall provide notice to Buyer of the Firm (Variable Quantity) for each delivery Month during the applicable Delivery Period, which notice
shall be delivered by Seller prior to the applicable nomination date for such Month
t..---

Delivery Point(s): At the inlet to NOVA Gas Transmission Ltd. ("NOVA") for the respective Receipt Points and Meter Numbers for NOV A as
set forth in Appendix "A" attached hereto.
,t..,,-On any Day during the Delivery Period for which Seller delivers less than all of the Firm (Fixed Quantity) al the applicable Delivery Point(s),
Seller shall deliver such shortfall to Buyer at NOVA-NIT (which shall constitute the Delivery Point for such shortfall volumes).
<--Special Conditions:
Notwithstanding anything else contained in this Transaction Confirmation or the Base Contract:
a,

Seller shall, at all times during the Delivery Period, be solely responsible for, and shall indemnify, hold harmless and pay or reimburse
Buyer, or otherwise keep Buyer whole, for and against, any and all costs, charges or other expenses of any nature or kind incurred by
Buyer or Seller in respect of, or associated with or attributable to, any and all NOV A or other pipeline or transporter accounts used to
manage the purchase, sale, transport and movement of Gas under this Transaction (including the sale and delivery of such Gas to third
party purchasers) as well as in respect of all balancing requirements relating to this Transaction (whether associated with NOVA, any
other pipeline or transporter, the Common Stream Operator or otherwise), which amounts shall include, without limitation, all NOVA
or other pipeline or transporter transportation costs, tolls and charges, fuel and measurement variances, and any NOVA, other pipeline
or transporter, Conunon Stream Operator or other balancing costs relating to all point-to-point, Firm (Fixed Quantity), Firm (Variable
Quantity) and interruptible purchases and deliveries provided for, contemplated or undertaken as part of this Transaction (including,
without limitation, Gas Balance Adjustments and Prior Period Adjustments, whether calculated or incurred on a Daily or Monthly
basis). For the purposes hereof, "Gas Balance Adjustments" shall mean lhe volumetric difference, calculated on an intra-Day, interDay or Monthly basis, as applicable, between the estimated allocation of Gas at each Delivery Point and the actual allocation of Gas
at the same Delivery Point and "Prior Period Adjustments" shall mean any and all volumetric revisions made by NOV A or any other
pipeline or transporter to Firm (Fixed Quantity) or Firm (Variable Quantity) Gas deliveries during a Delivery Period, with the price
applicable to such Prior Period Adjustment volumes being the AECO "C'' DAlL Y JNDEX as at tJ1e time the volume of Gas is applied
to or removed from MCCC's account.

b.
/

If Seller fails to deliver at least ninety percent (90%) of the Firm (Fixed Quantity) in any Month, in addition to any other claims, rights
or remedies available to Buyer pursuant to the terms of lhc Base Contract (including, without limitation, those rights and remedies
provided for in Section 3.2 of the Base Contract), none of which shall be limited in any way by this Special Condition, Buyer shall be
entitled to demand lhat Seller provide Adequate Assurance of Performance as credit support for this Transaction in the amount of Five
Million Canadian Dollars (CAD$5,000,000) in accordance with Section I 0.1 of the Base Contract.

/

c. /As partial consideration for the entering into of this Transaction, for each Month during the Delivery Period Seller shall pay to Buyer

v

a Monthly fee equal CAD$0.02 per GJ multiplied by the Firm (Fixed Quantity) multiplied by the number of Days in such Month.

l3uyer: i\lercuria Commodities Canada Corporation

Seller: Perpetual Operating Trust, by its trustee, Perpetual Energy
Operating Corp.
•
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By:

Loren D Squire

Title: _ _....,T'-'-r..,ad"'eLrSslJUdeP!.b!QldJOrtJ..!.Tgearun!LlLbJe.!JaQ.d_ _ _ __

Date:

September 26. 2016

By:

Title: ----------'~M/iarcello

Date:

Rapioi

-==-=-______::__
Vice President, Marketing
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APPENDIX A

NOVA Gas Transmission Ltd. Meter Numbers and Receipt Points

Meter#

Receipt Point

Meter#

Receipt Point

Meter#

Receipt Point

1337
1770
1326
1157
1168
1373
1522
1387
1443
2705
1322
1697
1112
1760
30256
1087
30273
1230
1709
1418
1523

ABEE

1161
1528
1685
30286
30287
1163
1162
1132
1091
1097
1705
1823
30320
1785
1502
6008
1544
1587
1110
1858
1165

HOLDEN

1374
1395
1354
1179
5027
6005
6002
6001
1377
1430
1343
30375
1257
1464
1736
1669
1118
1585
1188
1787
1428

RICH LAKE

ARMSTRONG LAKE
ATHABASCA
BIG BEND
BRUCE
CALLING LAKE
CALLING LAKE EAST
CALLING LAKE SOUTH
CALLING LAKE WEST
CHESTER CREEK
CHOICE
CORRIGAL LAKE
CRAIGEND EAST
DECRENE EAST
FASCHENDALE APN
FIGURE LAKE
HAIGHTAPN
HAIRY HILL
HASTINGS COULEE
HATTIE LAKE NORTH
HELINA

HOOLE
IPIATIK LAKE
IRMABAPN
IRMA NORTH APN
JARROW
KILLAM
LAVOY
MARTEN HILLS
MARTEN HILLS SOUTH
MEADOW CREEK WEST
MOOSE PORTAGE
MUNDARE B APN
MUSKWA RIVER
NEWBROOK
NORTH THORNBURY
OPAL
OVERLEA
PLAIN LAKE
POE
RAN FURLY WEST

SEDGEWICK EAST
SLAWANORTH
STROME-HOLMBERG
THICKWOOD HILLS
THORNBURY EAST
THORNBURY MARIANA
THORNBURY NORTH
THORHILD
THORHILD WEST
TWEEDIE
VIKING FIELD APN
VIKING NORTH
VILNA
WADDELL CREEK WEST
WADDELL CREEK
WARWICK
WEASEL CREEK
WEST VIKING
WHISTWOW
WILLINGDON
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lvlFRCURTA
Commodities Carmela Corporation

September 22, 2016

Jason Biever
Managing Director, Sales & Trading
Direct: (403) 532.2021
Fax: (403) 532.2096
Email: jblever@mercuria.com

Perpetual Energy Operating Corporation
Suite 3200, 605 - 5th Avenue SW
Calgary, AB T2P 3HS
Attention:

Marcello Rapini
Vice President, Marketing

Dear Sirs:

Re:

Assignment by Perpetual Energy Operating Col'po.-ation ("PEOC") to Mercuria
Commodities Canada Corporation ("MCCC") of all of PEOC's interest in and to cel'tain
of its NOVA Gas Tl'ansmission Ltd. ("NGTL") gas delivery/receipt accounts

As pa1t of the overall transaction between PEOC and MCCC relating to a physical plantgate purchase/sale
of natural gas produced from certain gas producing prope1ties owned by PEOC (the "Transaction"), PEOC
agrees to assign to MCCC, and MCCC agrees to accept the assignment of, those NGTL accounts (and all
of PEOC's interest in and to such accounts) that are currently in PEOC's name and which relate to the
NGTL gas delivery/receipt points set f01th in Schedule "A" attached hereto and contracts set forth in
Schedule "B" attached hereto (the "Assignment"). Such Assignment shall be completed in accordance with
the procedures ot: and on the documentation required by, NGTL. Each of PEOC and MCCC agree to
execute and deliver all such documents and instruments and do all acts and things as may be reasonably
requested or required to complete the Assignment. All obligations ofMCCC in respect of the Transaction
are expressly subject to the conditions precedent that PEOC obtain the consent and approval of NGTL to
such Assignment and the Assignment be completed on or before the commencement date of the
Transaction.
Notwithstanding the completion of the Assignment, PEOC agrees that it shall remain solely responsible
for, and shall indemnify MCCC against, any and all costs, expenses and balancing adjustments (including,
without limitation, any prior period adjustments) relating to all NGTL accounts that are subject to the
Assignment and which are incurred or accrue prior to the effective date of the Assignment, regardless of
whether such costs, expenses or balancing adjustments are actually implemented, invoiced or become due
and owing before or after the effective date of the Assignment.

In addition, PEOC agrees that, at any time following the completion of the Assignment, it shall accept
reassignment from MCCC of any NGTL account constituting pa1t of the Assignment upon receiving the
written request from MCCC to do so, as determined by MCCC in its sole discretion. In such circumstance,
PEOC agrees to execute all such reassignment documents and unde1take all such commercially reasonable
actions as are necessary to effect such reassignment.
Th is letter shai I be governed by and construed in accordance with the laws of the Province of Alberta and the
Jaws of Canada applicable therein.

SUITE 600 VfNTAGE TOWERS II, 326-1 fl11 AVENUE SW, CALGARY, ALDERTA, T2R OC5 I '1' +l 403 532 2000, F+I 403 532 2097 I WWW.MERCURIA.COM
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This letter may be executed in counterpaits, each of which will be deemed an original and together shall
constitute one agreement, and each counterpa1t may be delivered by facsimile, e-mail in pdf format or other
electronic means.
If this letter correctly sets forth your understanding of the agreement between MCCC and PEOC in respect
of the matters set f01th above, we would ask that you please acknowledge and confirm your agreement to
the terms of this letter by executing a duplicate copy of this letter in the space provided below and returning
such executed copy to the attention of the undersigned by e-mail (Jbievetfn:rncrcuria.com).

Yours truly,
Mercu ia Comm oditncs Canada COll'f)OB'ation t:

r\

·(j.

.---·)

i --

J

-

1)
--~

Jason Biever
Managing Director, Sales & Trading
ACKNOW LEDGED, ACCEPTED AND AGREED TO as of this d- ~ day of --2.f_JJ.h.li:<..b:

, 2016.

Perpetual E lbergy O perating Coirpoiration

-

<--=-=
_ --~ =

Name: _ _~ --'h,..,,_- ~ - - - - -

Title: _ _?' Marcello Rapini
I .lice Pms,ne11t. Marketing
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SCHEDULE "A"
NGTL lVlETER 'NUMBERS At1\1D GAS DELIVERY/RECEIPT POINTS

Meter#

Receipt Point

Meter#

1337
1770
1326
1157
1168
1373
1522
1387
1443
2705
1322
1697
1112
1760
30256
1087
30273
1230
1709
1418
1523

ABEE
ARMSTRONG LAKE
ATHABASCA
BIG BEND
BRUCE
CALLING LAKE
CALLING LAKE EAST
CALLING LAKE SOUTH
CALLING LAKE WEST
CHESTER CREEK
CHOICE
CORRIGAL LAKE
CRAIGEND EAST
DECRENE EAST
FASCI-IENDALE APN
FIGURE LAKE
HAIGHTAPN
HAIRY HILL
HASTINGS COULEE
HATTIE LAKE NORTH
BELINA

1161
1528
1685
30286
30287
1163
1162
1132
1091
1097
1705
1823
30320
1785
1502
6008
1544
1587
1110
1858
1165

Receipt Point
HOLDEN
HOOLE
IPIATIK LAKE
IRMABAPN
IRMA NORTH APN
JARROW
KILLAM
LAVOY
MARTEN I-IlLLS
MARTEN HILLS SOUTH
MEADOW CREEK WEST
MOOSE PORTAGE
MUNDARE B APN
MUSKWA RIVER
NEWBROOK
NORTH THORNBURY
OPAL
OVERLEA
PLAIN LAKE
POE
RANFURL Y WEST

Meter#

1374
1395
1354
1179
5027
6005
6002
6001
1377
1430
1343
30375
1257
1464
1736
1669
1118
1585
1188
1787
1428

Receipt Point
RICH LAKE
SEDGEWICK EAST
SLAWANORTH
STROME-HOLMBERG
THICKWOOD HILLS
THORNBURY EAST
THORNBURY MARIANA
THORNBURY NORTH
THORHILD
THORHILD WEST
TWEEDIE
VIKING FIELD APN
VIKING NORTH
VILNA
WADDELL CREEK WEST
WADDELL CREEK
WARWICK
WEASEL CREEK
WEST VIKING
WHISTWOW
WILLINGDON
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Location:

2

2

1

,,
,,,
1
1
1
1
1
1
2
1
1
1
1
1
1
1
1

,

1
2
1
1
1
1
1
1
2

1

SCHEDULE ''B"
NGTL ACCOUNT CONTRACTS

3638
7042

2705
1091
1336
1787
CHARD SALES
KETil.E RIVER NORTH SALES TA

CHELSEA CREEK
CHESTER CREEK
MARTEN HILLS
ROCHESTER
WHISTWOW

1708

location Number Location Name

FT-A
FT-A

ABEE
ARMSTRONG LAKE
BIG BEND
CRAIGEND EAST
FIGURE LAKE
HAIRY HILL
NEWBROOI<
OPAL
PETROCAN REFINERY SALES AP
Tl-lORH!LD
Tl-lORHILO WEST
WEASEL CREEK
PETROCAN REFINERY SALES AP
1689
6003
3150
1705
6008
6005
6002
6001

1669

2289
1528
3930
1785
5027
1787
3930

CALLING LAl<E

DARLING CREEK
HOOLE
MOOSA EXCHANGE
MUSKWA RIVER
THICKWOOD HILLS
WHISTWOW
MOOSA EXCHANGE

1736
3150

1373

DROPOFF CREEK
HANGINGSTONE
KETTLE RIVER NORTI-1 #2 SALES
MEADOW CREEK WEST
NORTH THORNBURY
THORNBURY EAST
THORNBURY MARIANA
THORNBURY NORTH
WADDELL CREEK
WADDELL CREEK WEST
KETTLE RIVER NORTH #2 SALES

1337
,no
1157
1112
1067
1230
1502
1545
31060
13TT
1430
1585
31060

FT-P

FT-P
FT-P
FT-P
FT·P
FT-P
FT-P
FT-D2{TA)

FT-P
FT-P
FT·P
FT-P
FT-P
FT-P
FT-P
FT-P
FT-P
FT-P
FT-D2{TA)

FT-P
FT-P
FT-P
FT-P
FT-P
FT-P
FT-P
FT-P
FT·P
FT·P
FT-P
FT-P
FT-D2{TA)

Contract Number Version Service Type
2005193007
11
CO2
2007258937
10
CO2
2006234670
10
CO2
2010418654
7
CO2
2006225765
11
CO2

201~eP-20 08:11:46 AM
2016-0ct-01
Multiple
Blllab!e
All
All
All
All
All

NOVA Gas Transmission Ltd. - Contracis Billable
Scr'\l'ice Requesb:lr.

Report Genernted:
Asof Date:
Status:

Sorvico Typo:

Segment
Project Aroa:
Delivery Design Area:

eor (POT)
eor {POT)
Cor (POT)
eo, (POT)
Cor (POT)
2003071111
2003071123

Service Requester
Perpelual Energy Oparating
Perpetual Energy Operating
Perpetual Energy Operating
Perpetual Energy Operating
Perpetual Energy Operating
Perpetual Energy Operating COr (P01)
Perpetual Energy Operating Cor (POT)

Perpetual Energy FT-P 10PT (10PT)

Perpetual Energy FT-P 10PT (10PT)

Porpotual Enel"gy FT-P 10PT (10PT)

Perpetual Energy FT-P 10PT (10PT)

Perpetual Energy FT-P 10PT {10PT)

Perpetual Energy FT-P 10PT (10PT)

Perpetual Energy FT-P 10PT (10PT)

Perpeluat Energy FT-P 10PT (10P1)
Perpetual Energy FT-P 10PT (10PT)
Perpetual Energy FT-P 10PT (10Plj

2016749764

2016744453
2016744453
2016744453
2016744453
2016744453
2016744453
2016743823

2015707051
2015707051
2015707051
2015707051
2015707051
2015707051
2015707051
2015707051
2015707051
2015707051
2015704854

201s1025n
20,s102sn
20157025TT
2015702577
201s1025n
20157025n
2015702sn
20157025n
20157025TT
20157025n
20157025n
20157025n
2015701691

co,

Perpetual Energy FT-P 10PT (10Plj
Perpetual Energy FT-P 10PT (10Plj
(P01)
Perpetual Energy Operating
Perpetual Energy FT-P 81PT {81PT)
Perpetual Energy FT-P 81PT (81PT)
Perpetual Energy FT·P 81PT (81Plj
Perpetual Energy FT-P 81PT (81PT)
Perpetual Energy FT-P 81PT (81PT)
Perpetual Energy FT·P 81PT (81P1)
Perpetual Energy FT-P 81PT (81Plj
Perpelual Energy FT-P 81PT (81PT)
Perpetual Energy FT-P 81PT (81PT)
Perpetual Energy FT·P 81PT (81PT)
Perpetual Energy Operating eor (POT)
Perpetual Energy FT-P 82PT (82P1)
Perpetual Energy FT-P 82PT (82Plj
Perpetual Energy FT-P 82PT (82PT)
Perpetual Energy FT-P B2PT (82PT)
Perpetual Energy FT·P 82PT (82P1)
Perpetual Energy FT-P 82PT (82P1)
Perpetual Enetgy Operating Cor (POT)
Porperuat Energy FT-P 83PT (83P1)

Quantity
(10'm'/d)
0.2000
3,7800
0,2000
2.1500

0.3000

2.0
5.0
3,0
55.0
8.0
66.0
2.0
5.0
160.0
3.0
2.0
9.0

0.0
0.0
140.0
73.0
2.0
0,0
17.0
38.0
9,0
1.0

20.0
106.0
280.0
2.0
75.0
n.o

32.0

Quantity
(GJ/d)

0

0

0

Price
Contract End
Pomtrrerm
Dare
segment
2017-Mar-31
UEG
2018-Mar-31
MRTN
2018-Mar-31
MRTN
2017-Mar-31
REDL
2018-Mar-31
LIEG

Project Area
NE
NE
NE
NE
NE

2016-0cl-31
2016-0ct-31
2011!;-0ct-31
2018-0ct-31
2016-0ct-31
2016-0ct-31
2016-0cl-31
2016-0ct-31
2016-0ct-31
2011!;-0ct-31
2011!;-0ct-31

2018-0ct-31
2016-0ct-31
2016-0ci-31
2016-0ct-31
2016-0ct-31
2016-0ct-31
2016-0ct-31
2011!;-0ct-31
2016-0cl-31
2016-0et-31
2011!;-0ct-31
2016-0ct-31
2016-0ct-31

2020-0ci-31
2020-0ct-31

SMHI

MRTN
MRTN
LIEG
MRTN
LIEG
LIEG
LIEG

LIEG
LIEG
KIRB
KIRB
LIEG
LIEG
LIEG
LIEG
KJRB
KJRB
KIRB

EDM

REDL
REOL
REDL
REOL
SMHI
SMHI
REDL
REDL
EDM
REDL
REDL
REDL

KIRB
KJRB

NE

NE
NE
NE
NE
NE
NE
NE

NE
NE
NE

NE
NE
NE
NE
UNDEFINED
NE
NE
NE
UNDEFINED

NE
NE

2017-Apr-30
2017-Apr-30
2017-Apr-30
2017-Apr-30
2017-Apr-30
2017-Apr-30
2017-Apr-30

C

C
C

X
C
C

C
C
C
C
C
C
C
C

X
C
C
C
C
C
C

NE
NE

NE
NE
NE
NE
NE
NE

NE

NE
NE
NE

2017-Apr-30

C

X

C
C
C
C
C
C
C
C

C

Delivery Design Area Sub-Group

Edmonton and A,ca

Edmonton and Area

NE ALBERTA AREA

NE ALBERTA AREA

NE ALBERTA AREA

NE ALBERTA AREA

Distance

F1PM""

Point

Rec:::/Del

Receipt

Receipt
Reco,ipt
Oolivery
Receipt
Receipt
Receipt

Delivery

Receipt

Recalpt

Receipt

Receipt

Receipt

1422
1422
142.2
142.2
142.2
142.2
1422
1422
1422
142.2
142.2
1422

Receipt

Receipt

93,8

93.8

Roceip1,

Receipt

Receipt
Receipt

Receipt
Dolive(Y

Receipt

Receipt
Rocaipt

Receipt

Receipt

Receipt

Recolpt

Receipt

93.8
93.8
93,8
93.8
93.8
93.8
93.8
93,8

189,5
189.5
189.5
189.5
189,5
189.5

184.0
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Energy Operating COr (POT)
Energy Operating Cor (POI)
Energy Operating COr (POT)
Energy Operating cor (POT)
Energy Operating COr (POT)

Perpetual Energy Operating Cor (P01)

2015676170
2016724395
2016760222
2016782748
2016782747
2016782749
2016782751
2016784395
2016784398
2016784393
2016754397
2016784394
2015715415
2016759305
2016TT4449
2015715416
2016728313
2016728310
2016739354
2016751243
2016751241
2016782756
2016764383
20167843B6
2016784387
20167811384

2016784385
2016728336
2016751250
2013597087
20156TT023
2016728338
2016731450
2016767814
2016767817
2016TT4518
2016788576
2016788STT
2015681142
2015697481
2015697482
2015699188
2015699187
2015699186
2016784399

1
1
1
1
1
1
1

1
1
1
1
1
2
1
1
3
1
1
2
1
1
2
1
1
1
1
1
1
2
4
1
1
1
1
1
1

1
1
1
1
1
1
1
1
1

FT-R
FT-R
FT-R
FT-R
FT•R
FT-R
FT-R
FT-R
FT-R
FT-R
FT-R
FT·R
FT·R
FT-R
FT-R
FT-R
FT·R
FT-R
FT-R
FT-R
FT-R
FT-R
FT-R
FT•R
FT-R
FT-R
FT-R
FT-R
FT-R
FT-R
FT·R
FT·R
FT-R
FT-R
FT-R
FT-R
FT·R
FT·R
FT-R
FT-R
FT-R
FT-R
FT·R
FT-R
FT-R

Service Rcquostcr
Contract Number Vorsion Servico Type
P•'l'•lunl Ene'llY FT-P 83PT (83PT)
2018749i64
1
FT-P
Perpetual Energy FT-P 83PT (83PT)
2016749764
1
FT-P
Perpetual Enorgy FT-P 63PT (63PT)
2016749764
1
FT·P
Porpotual Energy FT-P 63PT (63PT)
2016749764
1
FT-P
Perpetual Energy FT-P 63PT (83PT)
2016749764
1
FT·P
Perpetual Energy FT-P 83PT (83PT)
2016749764
1
FT-P
Perpetual Enorgy FT-P 83PT (83PT)
2016749764
1
FT-P
Perpetual Energy FT·P 83PT (83PT)
2016749764
1
FT-P
Perpetual Energy Operating Cor (POT)
2016749300
3
FT-02[rA)
Perpetual Energy Operating COr (POT)
2016749299
2
FT-D2(1"A)

Porpotual
Perpetual
Perpetual
Perpetual
Perpetual
Energy Operating COr (POI)
Energy Operating Cor (POI)
Energy Operating COr (POI)
Energy Operating Cor (P01)
Energy Operating Cor (POT)
Energy Operating Cor (POT)
Energy Operating COr (POT)

Porpotual Energy Oporaling Cor (P01)

Perpetual
Perpetual
Perpetuol
Perpetual
Perpetual
Perpetual
Perpetual

Porpotu.1J Energy Oper=ling Cor (POi)
Porpctual Energy Oporating Cor (POl)
Perpetual En,crgy Operating Cor (POT)
Perpetual Energy Oporating Cor (POl)

Perpetual Energy Operating Cor (POT)
Perpetual Energy OperaUng Cor (POI)
Perpetual Energy Operating Cor (POT)
Perpetual Energy Operating Cor (P01)

Perpetual Energy Operating Cor (POi)
Perpetunl Energy OpernUng COr (POT)

Perpelu.Jl Energy Operating Cor (P01)

Perpetual Energy Opernting Cor (P01)

Porpelunl Energy Operating Cor (POl)
Perpetual Energy Opcra1ing Cor (POT)
Perpetual Energy Operating Cor (POT)
Perpetual Energy Operating Cor (POT)
Perpetual Energy Operating Cor (POT)
Perpetual Energy OperaUng Cor (POT)
Perpetual Energy Operating Cor (POT)
Perpetual Energy Operating COr (POT)
Perpetual Energy Operating COr (POT)
Perpetual Energy Operating Cor (POI)
Perpetual Energy Operating Car (POi)
Perpetual Energy Operating COr (POT)
Perpetual Energy Operating cor (POl)
Perpetual Energy Operating cor (POT)

Energy OperaUng Cor (POT)
Energy OporaUng COr (POT)
Energy Opera ling Cor (POT)
Energy OpcraUng Cor (POT)

Perpetual Energy Operating- Cor (P01)

Perpe11Jal
Perpetual
Porpelual
Pcrpelual

1522
1697
1760
30286
1097
1395
31071
1343
31071
31071
CALLING LAKE EAST
CORRIGAL LAKE
OECRENE EAST
IRMABAPN
MARTEN HILLS SOUTH
SEDGEWICK EAST
SHELL SCOTFORD SALES APN
TWEEDIE
SHELL SCOTFORD SALES APN
SHELL SCOTFORD SALES APN

Location Number Location Namo

116B
1168
1168
1168
1168
1168
1168
1168
1168
116B
1168
1168
1443
1443
1443
2705
2705
2705
2705
2705
2705
2705
1760
1760
1760

1760

BRUCE
BRUCE
BRUCE
BRUCE
BRUCE
BRUCE
BRUCE
BRUCE
BRUCE
BRUCE
BRUCE
BRUCE
CALLING LAKE WEST
CALLING LAl(E WEST
CALLING LAKE WEST
CHESTER CREEK
CHESTER CREEK
CHESTER CREEK
CHESTER CREEK
CHESTER CREEK
CHESTER CREEK
CHESTER CREEK
DECRENE EAST
DECRENE EAST
DECRENE EAST
DECRENE EAST
DECRENE EAST
FASHENDALE APN
FASHENDALE APN
HAIGHTAPN
HAIGHTAPN
HAIGHTAPN
HAIGHTAPN
HAIGHTAPN
HAIGHTAPN
HAIGHTAPN
HAIGHTAPN
HAIGHTAPN
HAIGHTAPN
HAIGHTAPN
HAIGHTAPN
HAIGHTAPN
HAIGHTAPN
HAIGHTAPN
HAIRY HILL
1760
30256
30256
30273
30273
30273
30273
30273
30273
30273
30273
30273
30273
30273
30273
30273
30273
30273
1230

2.0

Quantity
(10'm'ld)

34.0
40.0
2.0
40.0
12.0
165.0
3.0

20.0
7.8
0.1
0.5
13.4
7.8
20.0
3.0
25.0
0.5
0.4
2.0
0.4
0.2
0.3
0.2
0.4
0.1
7.0
0.2

4.9

o.s

3.7
1.0
5.0
5.0
9.0
0.4
0.5
0.2
0.2
1.7
0.2
3.9
0.7
0.2
2.0
O.B
1.0
4.1
0.1
6.0
1.6
0.4
2.7

(GJ/d)

Quantity

PointfTonn

Price

2017-Apr-30
2017-Apr-30
2017-Apr-30
2017-Apr-30
2017-Apr-30
2017-Apr-30
2017-Apr-30
2017-Apr-30
2017-Apr-30
2017-Apr-30

Date

Contr.ac!End

X

X

2017-Mar-31
2017-May-31
2017-Apr-30
2017-Apr-30
2017-May-31
2017-Mar-31
2017-Apr-30
2017-Mar-31
2017-Mar-31
2017-Apr-30
2017-Mar-31
2017-Mar-31
2017-Mar-31
2017-May-31
2017-May-31
2017-Mar-31
2017-May-31
2017-Apr-30
2017-Mar-31
2017-Apr-30
2017-May-31
2017-Apr-30
2017-May-31
2017-May-31
2017-May-31
2017-May-31
2017-May-31
2017-Apr-30
2017-May-31
2017-May-31
2017-Apr-30
2017-Apr-30
2017-Mar-31
2017-Mar-31
2017-Mar-31
2017-May-31
2017-Apr-30
2017-Mar-31
2017-Apr-30
2017-Mnr-31
2017-Mar-31
2017-Mar-31
2017-Mar-31
2017-Apr-30
2017-May-31

C
C
C
C
C
C
C
C
0
0

8

B

B
C

C

e

B
B
B
B
B

8
B
C
C
B
C
B
B
B

C
B

C

C
C
C
C

B
C
C
B
B
B

8
B
C
B
B
B

e
B

B

e
B

C

EDM

MRTN
ELAT
MRTN
ELAT

SMHI

Segment
SMHI

UNDEFINED
UNDEFINED

NE
NE
NE
NE
UNDEFINED

NE

Project Areo
NE

NLAT
NLAT
NLAT
NLAT
NLAT
NLAT
NLAT
'NLAT
NLAT
NLAT
NLAT
NLAT
SMHI
SMHI
SMHI
MRTN
MRTN
MRTN
MRTN
MRTN
MRTN
MRTN
MRTN
MRTN
MRTN
MRTN
MRTN
ELAT
ELAT
EDM
EDM
EDM
EDM
EDM
EDM
EDM
EOM
EDM
EDM
EDM
EDM
EDM

NE
NE

NE

NE
NE
NE
NE
NE
NE

NE
REOL
EDM
EDM

EDM

NE

NE
NE
NE
NE
NE
NE
NE
NE

NE

NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE

EDM
SMHI

Ocllvery Design Area Sub-Group

Edmonton and Area

Edmonton and Arna

Edmonton and Area

FTP Max

Point

Roe/Doi

Receipt
Receipt

Rcceipl

Receipt

Receipt
Receipt
Delivery

Receipt

C1istance

164.0

184.0
184.0
184.0
184.0
184.0
164.0
154.0
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Service- Requester
Perpetual Energy Operating Cor (POT)
Perpetual Energy Operating Cor (POT)
Perpetual Energy Operating Cor (POl)

Perpetual Energy Operating Cor (POi)
Perpetual Energy Operating Cor (P01)
Perpetual Energy Operating Cer (POT)
Perpetual Energy Operating Cor (POT)
Perpetual Energy Operating Cer (PO1)

Perpetual Energy Operating Cor (POT)

Parpotual Energy Operating Cor (POi)

Perpetual Energy Operating Cor (P01)
Perpetual Energy Operating Cor (POT)

Energy Operating
Energy Operating
Energy Operating
Energy Operating
Energy Operating

Perpetual Energy Operating Cor {POT)
Cer (POT)
Cer (PO1)
Cer (PO])
Cer (PO1)
Cor (POT)

Perpetual
Perpetual
Perpetual
Perpetual
Perpetual

Energy Operating Cor (POT)

Perpetual Energy Ope:rating Cor (POT)

Perpetual
Perpetual
Perpetual
Perpetual
Perpetual

Perpetual Energy Operating Cor (POi)
Perpetual Energy OperatJng Cor {POT}
Energy Operating COr (PO])
Energy Operating Cor {POT)
Energy Operating Cer (POT)
Energy Operating Cer (POT)
Energy Operating Cer (PO])
Energy Operating Cor (PO1)
Energy Operating Cor (P01)
Energy Operating Cor (PO1)
Energy Operating Cor (POT)
?orpotual Energy Operating Cor {P01)

Perpetual
Perpelual
Perpetual
Perpetual
Perpetual
Perpelual
Perpelual
Perpetual
Perpetual
Energy Operating Cor (POT)
Energy Operating Cer (POT)
Energy Operating COr (POT)
Energy Operating Cor (?01)

1
1
1
1
2

2
1
1
2
1
1
5
1
1
1
1
1
1
1
1
1
1
1
1
1
,
2
1
1
1
1
1
1

1
3

1

1
1
1
1
1
1
1
1
1
1
1
1
1
1

1

1
1
1
1

FT-R
FT•R
FT-R
FT-R
FT-R
FT-R
FT·R
FT-R
FT-R
FT-R
FT-R
FT-R
FT·R
FT·R
FT•R
FT·R
FT-R
FT·R
FT-R
FT·R
FT-R
FT-R
FT-R
FT-R
FT·R
FT-R
FT-R
FT-R
FT-R
FT-R
FT·R
FT-R
FT·R
FT-R

FT·R

FT-R
FT-R
FT-R
FT-R

FT-R
FT-R

FT-R

FT·R

FT-R
FT-R
FT-R
FT-R
FT-R
FT-R
FT·R
FT-R
FT-R
FT-R
FT-R
FT-R
FT-R

Cont:r.Jct Number Version Service Type

2016774464
2016774468
2016774461
2016774462
2016782758
2016782760
2016782759
201672B339
2016774510
2016788578
2016767600
2016788443
201678BM2
2016759296
2016759297

201Gn4472

2016784401
2016784403
2016784400
2015699123
2016728322
2016751252
2016751251
2015686452
2015686453
2016731312
2016759298
2015706697
2016774469
2016774467
2016774471
2016774466
2016774463

Perpetual Energy Operating Cor (PO1)
Perpetual Energy Operating Cor (PO])
Perpetual Energy Operating Cor (POT)
Perpetual Energy Operating Cer (P01)
Parpatval Energy Opemting Cor (POT)
Perpetual Energy Operating Cor {PO1)

2015707510

Perpetual Energy Operating Cor {POl)

Perpetual Energy Opcroling Cor (POT)

Perpetual Energy Operating Cor (POT)
Perpetual Energy Operating Cor (PO1)
Perpetual Energy Operating Cor (POT)
Porpetual Energy Operating Cer (PO1)
Perpetual Energy Operating Cor (P01)
Perpetual Enorgy Operating Cer (PO1)
Perpetual Energy Operating Cer (PO1)

Energy Operating Cor (PO1)
Energy Operating Cor (POT)
Energy Operating Cor (POT)
Energy Operating Cor (POT)
2014622005
2016759336
2016743635
2016767595
2016767606
2016771183
2016771161
2016771186
2016771166
2016771184
2016771167
2016771169
2016771170
2016771153
2016771160
2016771172
2016771173
2016771177
2016771155
2016TT1175
2016771164
2016771182

Perpetual
Perpetual
Perpetual
Perpetual

Perpetual Energy Operating Cor (?01)

HAIRY HILL
HAIRY HILL
HAIRY HILL
HOLDEN
HOLDEN
HOLDEN
HOLDEN
IPIATIK LAKE
IPIATIK LAKE
IPIATIK LAKE
LAVOY
MEADOW CREEK WEST
MEADOW CREEK WEST
MEADOW CREEK WEST
MEADOW CREEK WEST
MEADOW CREEK WEST
MEADOW CREEK WEST
MEADOW CREEK WEST
MEADOW CREEK WEST
MEADOW CREEK WEST
MEADOW CREEK WEST
MEADOW CREEK WEST
MEADOW CREEK WEST
MEADOW CREEK WEST
MEADOW CREEi( WEST
MUNDARE B APN
MUNDARE B APN
MUN DARE B APN
OVERLEA
OVERLEA
OVERLEA
POE
POE
SLAWANORTH
STROME-HOLMBERG
STROME-HOLMBERG
THICKWOOD HILLS
THICKWOOD HILLS
THICKWOOD HILI.S
THICKWOOD HILI.S
THICKWOOD HILLS
THICKWOOD HILLS
THICKWOOD HILLS
THICKWOOD HILLS
THICKWOOD HILLS
THICKWOOD HILLS
THICKWOOD HILLS
THICKWOOD HILLS
THICKWOOD HILLS
THICKWOOD HILLS
THICKWOOD HILLS
THICKWOOD HILLS
THICKWOOD HILI.S
THICKWOOD HILLS
THICl(WOOD HILLS
THICKWOOO HILLS

Location Number Location Name
1230
1230
1230
1161
1161
1161
1161
1685
1685
1685
1132
1705
1705
1705
1705
1705
1705
1705
1705
1705
1705
1705
1705
1705
1705
30320
30320
30320
1587
1587
1587
1858
1858
1354
1179
1179
5027
5027
5027
5027
5027
5027
5027
5027
5027
5027
5027
5027
5027
5027
5027
5027
5027
5027
5027
5027

(10'm'ld)
1.0

Quantity
(GJ/d)

Quantity

4.0
1.8
5.5
0.3
0.2
0.8
0.1

0.4

0.1

1.0
0.3
0.1
DA
0.6
0.5
0.1
0.3
1.5
0.1
1.5
2.0
0.2
2.5
5.0
0.1

B
B

0.4

C

B

B

B

C

B
B
B

B

B

B
C
C

2017-Mar~31
2017-Mar-31
2017-May-31
2017-Apr-30
2017-Mar-31
2017-Mar-'31
2017-May-31
2017-Mar•31
2017-May-31
2017-Apr-30
2017-Mar-31
2017-Mar-31
2017-Apr-30
2017-May-31
2017-May-31
2017-Mar-31
2017•Apr-30

KIRB
l(IRB
ICRB
KIRB
EDM
EDM
EDM
MRTN
MRTN
MRTN
NLAT
NLAT
COLD
NLAT
NLAT
LIEG
LIEG
LIEG
LIEG
LIEG
LIEG
LIEG
LIEG
LIEG
LIEG
LIEG
LIEG
UEG
LIEG
UEG
UEG
LIEG
LIED
LIEG
LIEG

Price
Contract End
Point/Term
Segment
D•tn
C
2017-May-31
SMHI
B
2017-Mar-<!1
SMHI
C
2017-May-31
SMHI
B
2017-Mar-31
NLAT
B
NLAT
2016-0ct-01
C
2016-0ct-01
NLAT
C
2017-May-31
NLAT
B
2017-Apr-30
KIRB
B
2017-Mar-31
KIRB
C
2017-May-31
l<IRB
C
2017-May-31
ELAT
2017-Mar-31
8
KIRB
B
2017-Apr-30
KIRB
B
2017-Mar-31
KlRB
B
2017-Mar-31
KIRB
B
2017-Mar-31
KIRB
B
2017-Mar-31
IORB
C
2017-May-31
KIRB
8
2017-Apr-30
KlRB
B
2017-Mar-31
KIRB
B
2017-Apr-GO
KIRB
8
2017-Apr-30
B
2017-Apr-30
B
2017-Mar-31
2017-Apr-30
B
B
2017•Apr·30
B
2017-Mar-31
B
2017-Apr-30
B
2017-Mar-31
B
2017-Mar-31
B
2017-Mar-31
B
2017-Apr-30
B
2017-Mar-31
B
2017-Apr-30
a
2017-Mar-31
B
2017-Mar-31
2017-May-31
2017-May-31
2017~ar--31
2.1
0.4
0.1
2.0
0.4
0.1
0.6
0.4
0.5
3.0
1.0
1.0
1.4
2.0

C
C
8

0.9

C

B
0.3
0.3
2.2
0.9
1.0
0.3
0.1
2.0
0.8
0.2
0.8
3.9
0.1

0.2

Project Aron

NE

NE

NE
NE

NE

NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE

NE

NE

NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE

NE
NE
NE

Daliwry Design A!"'Oa Sub-Group

Dlsl.lnca

FTP Max

Point

Rec/Del
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Perpetual Energy Operating Cor (POT)

Service Requester
Cor (POl)
Cer (POl)
Cor (POl)
Cor (POl)
Cor (POl)
Cor (POl)
Cor (POl)

Cor (P01)
Cor (POT)

Cor (PO7)

Perpetual Energy Operating
Perpotual Energy Operating
Energy Operating
Energy Operating
Energy Operating
Energy Operating
Energy Operating
Energy Operating
Cor (POl)
Cer (POl)
Cor (POl)
Cor (POl)
Cor (P01)

Cor (POl)

Energy Operating
Energy Operating
Energy Operating
Energy Operating
Energy Operating

Perpetual Energy Operating
Perpetual Energy Operating
Perpetual Energy Opernling
Perpetual Energy Opernling
Perpetual Energy Operating
Perpetual Energy Operating
Perpetual Energy Operating
Perpetual Energy Operating

Perpetual
Perpetual
Perpe1ual
Perpetual
Perpotual
Perpetual
Perpetual
Perpetual
Perpetual
Perpetual
Porpctuat

Energy Oporating Cor (POi)

Cor (POl)
Cor (POl)
Cor (POl)
Cor (POl)

Cor (POT)

Perpetual

Cor (POl)

Porpo1ual Energy Operating Cor {P01)
Perpetual Energy Operating Cor (POT)

Perpe1ual Energy Operating

Cor (POl)
Cor (POT)
Cor (POl)
Cor (POT)

Perpetual Energy Operating Cor (POT)
Energy Operating
Energy Operating
Energy Operating
Energy Operating

Cor (POT)
Cor (POl)
Cor (POT)
Cor (POl)
Cor (POl)
Cor (POl)
Cor (POl)
Cor (POl)
Cor (POl)
Cor (POT)
Cor (POl)

Porpetu2l Energy Opor.ilting Cor (POT)

Perpetual
Perpetual
Perpetual
Perpetual
Perpetual Energy Operating
Perpetual Energy Opernling
Perpetual Energy Operating
Perpetual Energy Operating
Perpetual Energy Operating
Perpetual Energy Operating
Perpetual Energy Operating
Perpetual Energy Operating
Perpetual Energy Operating
Perpetual Energy Operating
Perpetual Energy Operating
Perpetual Energy Operating Cor (PO1)

Perpetual Energy Operating Cor (POl)
Perpetual Encngy Opcrnling Cor (POl)
Perpetual Enengy Operating Cor {POl)

Perpetual Energy Operating Cor (POi)

Perpetual Energy Operating Cor (POT)

Perpetual Energy Operating Cor (POT)

Perpetual Energy Operaung Cor (POT)
Porpelual Energy Operating Cor (POT)
Perpetual En orgy Operating Cor (POl)
Perpetual Energy Opernling Ccr (POl)
Perpetual Energy Opera1if1ll Cor (POl)
Perpotual Energy Operating Cor (POT)

,

1
1
1
1
1

Contract Number Version Service Type
201sn11s2
1
FT-R
2016771158
1
FT·R
2016779690
1
FT·R
2016779691
1
FT-R
2016779684
1
FT-R
2016779685
1
FT-R
2016779681
1
FT·R
2016779687
1
FT-R
2016779683
1
FT-R
2016764388
FT-R
2016764390
1
FT-R
2016784391
1
FT-R
2016704392
1
FT-R
2016704389
1
FT-R
2016771174
2
FT·R
2016771176
3
FT-R
2016767'135
4
FT-R
2016771179
5
FT-R
2016771151
6
FT-R
2016739419
2
FT-R
2016739422
1
FT-R
2016739420
1
FT-R
2016739418
1
FT-R
2016724404
2
FT-R
2016728320
1
FT-R
2016743650
1
FT-R
2016743651
1
FT-R
2016743654
1
FT-R
2016749304
1
FT-R
2016760226
I
FT•R
2016770870
3
FT·R
2016770869
1
FT-R
2016751254
1
FT-R
2016751256
1
FT-R
2016751253
1
FT-R
2016751255
1
FT·R
2016751257
I
FT-R
2016758883
1
FT-R
2015706694
1
FT-R
2015706656
1
FT-R
2016743640
1
FT·R
2016743643
1
FT-R
2016743641
1
FT-R
2016771132
1
FT-R
2016771134
1
FT-R
2016771131
1
FT-R
2016771130
1
FT-R
2016788446
1
FT·R
2016786445
1
FT-R
2016786447
1
FT-R
2016788455
I
FT-R
FT-R
FT-R
FT-R
FT-R
FT-R
2016786456
2016788458
2016788444
2016780457
2016780454

Location Number Location Name
5027
THICKWOOD HILLS
5027
THICKWOOD Hn.LS
5027
THICKWOOD HILLS
5027
THICKWOOD HILLS
5027
THICKWOOD HIUS
5027
THICKWOOD HILLS
5027
THICKWOOO HILLS
5027
THICKWOOD HILLS
5D27
THICKWOOD HILLS
5027
THICKWOOO HILLS
5027
THICKWOOO HILLS
5027
THICKWOOO HILLS
5027
THICKWOOO HILLS
5027
THICKWOOO HILLS
5027
THICKWOOO HILLS
5027
THICKWOOO HILLS
5027
THICKWOOD HILLS
5027
THICKWOOO HILLS
5027
THICl<WOOO HILLS
30375
VIKING FIELD APN
30375
VIKING FIELD APN
30375
VIKING FIELD APN
30375
VIKING FIELD APN
1464
VILNA
VILNA
VILNA
VILNA
VILNA
VILNA
VILNA
WARWICK
WARWICK
WEST VIKING
WEST VIKING
WEST VIKING
WESTVIKJNG
WEST VIKING
WEST VIKING
WILLINGOON
WILLINGOON
WILLINGOON
WILLINGOON
WILUNGOON
WILLINGDON
WIWNGOON
WILUNGOON
WILLINGDON
WILLINGOON
WlLLINGOON
WIWNGOON
WILLINGOON
WILLINGDON
WILLINGDON
WILUNGDON
WILLINGDON
WILLINGDON
1464
1464
1464
1464
1464
1464
1118
1118
1188
1188
1188
1188
1188
1188
1428
1428
14213
1428
1428
1428
1428
1428
1428
1428
1428
1428
1428
1428
1428
1428
1428
1426

Quantjty

8

Contract End

LIEG

Date
Segment
2017-Ap(-30
UEG
2017-Ap(-30
UEG
2017-Mar-31
LIEG

Prico

2017-Mar-31

Point/Tenn
B
B

2017-Mar-31

2017-May-31

(GJ/dj

B

Quantity

B

C

B

2017-Mar-31

2017-Mar-31
2017-Mar-31
2017-Mar-31
2017-May-31
2017-Mar-31
2017-Mar-31

2017-Apr-30

B

20,r~Mar-31

2017-Mar-31
2017-Apr-30
2017-Mar-31
2017-Mar-31
2017-Mny-31

8
B
B
B

C

B

C

B

B
8
B
C

B
B
B
B

B
B
B
C

B
B

B
B
B
B
B
B
C
C

B
B
8
B
B
B
B
B

2017--Mar--31

2017-Mar-31
2017-Mar-31
2017-Mar-31
2017-IAay-31
2017-Mar-31
2017-Mar-31
2017-Mar-31
2017-Apr-30
2017-Apr-30
2017-Mar-31
2017-Mar-31
2017-Mar-31
2017-May-31
2017-May-31
2017-AP<-30
2017-Apr-30
2017-Mar-31
2017-Apr-30
2017-Apr-30
2017-Mar-31
2017-Mar-31

2017~Mar,.31

2017-Mny-31
2017-Mar-31
2017-May-31
2017·Al"'30
2017-A1"'30
2017-Apr-30
2017-Mar-31
2017-Mny-31
2017-Apr-30
2017-Apr-30
2017-Mar-31

C

C

B

C

B
B

B

B
B

B

2017-Mar-31
2017-Mar-31

LIEG
LIEG
LIEG
LIEG
LIEG
LIEG
UEG
LIEG
UEG
UEG
LIEG
LIEG
LIEG
LIEG
LIEG
ELAT
ELAT
ELAT
ELAT
REDL
REDL
REDL
REDL
REDL
REDL
REDL
SMHI
SMHI
ELAT
ELAT
ELAT
ELAT
ELAT
ELAT
SMHI
SMHI
SMHI
SMHI
SMHI
SMHI
SMHI
SMHI
SMHI
SMHI
SMHI
SMHI
SMHI
SMHI
SMHI
SMHI
SMHI
SMtil

(10'm'/dj
0,2
3,0
6,0
8,5
0,1
2.0
3,8
5.7
0.2
1.0
7.4
18.2
3.4
10.0
1.0
0.1
5,0
0,8
3,0
2.0
0,8
0.4
1.3
0,2
0.1
0,1
0.1
0.1
9.7
0.9
7.0
0.1
0,7
1.6
0,1
0.7
0.9
0.1
15,0
2.8
2.3
0.1

2.3
2.0
0.1
3.0
3.5
1.4
0.9
1.2
1.6
0.1
4,0
3.0
0.2
0,3

Project Aroa
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE
NE

Delivery Design Arca Sub-Orcup

Disf.anco

FlPMa,c;

Point

Rec/Oct
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Service Requester
Contract Number Version Service Type
Perpetual Enorgy Operating Cor (POT)
2016788453
FT-R
1
FT-R
Perpetual En"'lJY Operating Cor (POT)
2016788450
1
FT-R
Perpetual Energy Operating Cor (POT)
2016788451
1
Perpetual Energy Operating Cor (POT)
2016788452
1
FT-R
Perpetual Energy Operating Cor (POT)
2016788459
1
FT-R
Perpetual Energy Operating Cor {POT)
2016788460
1
FT-R
WILLINGDON
WILLINGDDN
WILLINGDON
WILUNGDDN
WILLINGDON
WILLINGDDN

Locntion Number Location Namo
1428
14W
1428
1428
1428
1428

Projoct Arna

Date

Conlr.lct End

Segment

Price

NE

NE
NE

NE

NE
NE

SMHI
SMlil
SMHI
SMHI
SMHI
SMHI

PointfTann
B

B

B

2017-Ap~30
2017-Mar-31
2017-Mar.;)1
2017-May.;)1
2017-Mar.;)1
2017-May-31

(GJ/d)

C

C

Quantity

Quantity
(10'm'/d)
0.8
0.5
1.0
2.G
B

0.7
11.5

Delivery Oocign ~ Sub--Group

Distance?

FTP Max

Roe/Doi
Point

140

SCHEDULE "P" EXISTING WORK ORDER RELEASE AND INDEMNITY AGREEMENT
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BET\VEEN PERPETUAL ENERGY INC. Ai"-,;1D 1986114 ALBERTA INC. DATED
THE 26 DAY OF SEPTEMBER, 2016

7882429.1
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EXISTING WORK ORDER ASSUMPTION, RELEASE AND INDEMNITY AGREEMENT
This EXISTING WORK ORDER ASSUMPTION, RELEASE AND INDEMNITY AGREEMENT
("Assumption Agreement") is made and entered into as of October 1, 2016 (the "Effective Date") by and
among Perpetual Energy Inc., an Alberta corporation ("Vendor") and 1986114 Alberta Inc., an Alberta
corporation ("Purchaser"). Terms used, but not defined, herein shall have the meaning ascribed to such
terms in that certain Share Purchase and Sale Agreement between Vendor and Purchaser dated September
26, 2016 (the "Sale Agreement").
WITNESSETH:
WHEREAS, pursuant to the Sale Agreement, Vendor has sold, and Purchaser has acquired, all of the
issued and outstanding shares of Perpetual Energy Operating Corp. ("PEOC"); and
WHEREAS, it is a condition to the closing of the Transaction that Vender enter into this Assumption
Agreement in respect of the Existing Work Orders set out in Schedule "G" to the Sale Agreement (the
"Required Work");
NOW, THEREFORE, for good and valuable consideration exchanged between the parties hereto, the
receipt and sufficiency of which are hereby acknowledged, the Parties hereto hereby agree as follows:
Assumption of Obligations
l.

Vendor absolutely and unconditionally assumes all responsibility for: (a) costs and expenses
related to the Required Work; and (b) shall comply with all duties and obligations of PEOC under
the Required Work.

2.

Vendor covenants in favour of Purchaser and PEOC that Vendor shall complete or cause to be
completed all work required under the Required Work on or prior to the required dates set forth in
Schedule "G" of the Sale Agreement and in accordance with good and prudent oil and gas
industry practices in Canada and all Applicable Laws.

Release and Indemnity
3.

7889564.1

Vendor, on its behalf and on behalf of its Affiliates and its and their respective members,
directors, officers, employees, affiliates, agents and representatives (collectively, the "Vendor
Parties") hereby unconditionally and irrevocably forever RELEASES, DISCHARGES AND
ACQUITS Purchaser, its Affiliates, each of their respective shareholders, constituent partners,
officers, directors, employees, heirs, successors and assigns, attorneys, agents and other
representatives, past and future, and PEOC (collectively, the "Released Parties"), from any and
all responsibilities, liabilities or costs, claims, causes of action or suits in law or in equity of
whatsoever kind or nature, at common law, statutory or otherwise, whether accrued or unaccrued,
whether known or unknown, whether now existing or that might be asserted hereafter, present or
future, suspected or unsuspected, asserted or unasserted, foreseen or unforeseen, contingent or
fixed, liquidated or unliquidated, including without limitation any claims for contribution and/or
indemnity, and for all losses and damages of any kind, including without limitation claims for
prejudgment interest, lost profits, consequential damages, exemplary damages, attorneys' fees,
costs, liens, fines, penalties, and all other expenses or damages, incurred or to be incurred for,
upon, or by reason of any matter, cause or thing, relating directly or indirectly to any of the
Required Work.
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4.

Vendor, on its behalf and on behalf of the Vendor Parties, hereby unconditionally and irrevocably
agrees to indew.nify, defend, and hold ha11I1Jess the Released Parties from a..'1d against all
obligations, losses and costs, including, without limitation, special, exemplary or consequential
damages, loss of profit or revenue, any multiple of reduced cash flow, interference wiih
operations, or loss of tenants, lenders, investors or buyers, that may arise directly or indirectly
from the assertion by any third party (including any Government Authority) of any claim or
demand in law or in equity of whatsoever kind or nature against the Released Parties relating
directly or indirectly to the Required Work or failure to complete the Required Work m
accordance with this agreement.

5.

This Assumption Agreement and the releases and indemnities given hereunder are freely and
voluntarily given and the Parties acknowledge and represent that they have fully reviewed the
terms contained herein, that they are fully informed with respect to the legal effect of this
Assumption Agreement, and that they have voluntarily chosen to accept the terms and conditions.

Surface Access and Notifications
6.

PEOC hereby grants to Vendor and the Vendor Parties an irrevocable, non-exclusive right of
access, without any associated fees whatsoever, to the surface rights required to access the
locations relating to the Required Work (the 11 Surface Rights"), solely for the purpose of
facilitating Required Work. Vendor shall provide PEOC with 2 Business Days advance written
notice of planned operations in respect of the Required Work, provided however that PEOC may
deny such access if PEOC determines it its sole discretion, acting reasonably, that: (a) there are
health, safety and environmental concerns applicable to the operations conducted by Vendor or
the Vendor Parties; or (b) there are regulatory or environmental restrictions pursuant to
Applicable Laws that affect the ability to conduct the Required Work.

7.

Vendor hereby agrees that Vendor and the Vendor Parties will conduct all of the Required Work
in a manner which would limit interference with PEOC's operations on the applicable lands,
provided however that in no event shall Vendor or the Vendor Parties be prevented or prohibited
from conducting the Required Work if PEOC has reasonable means of mitigating or preventing
any material adverse impact on the applicable lands.

8.

Purchaser agrees that it shall forward to Vendor or to such person as Vendor may direct from
time to time, all notice and correspondence relating to the Required Work as soon as reasonably
possible after receipt thereof by PEOC or Purchaser.

General
9.

In the event that there are delays for reasons beyond the control of Vendor, such as, but not
limited to: force majeure, third party surface landowners, adverse weather, Government Authority
or PEOC, then PEOC shall allow an extension date for the Required Work to be completed
provided that such extension date is reasonable in all circumstances.

10.

All notices required or permitted hereunder or with respect to this Assumption Agreement shall
be in writing and shall be deemed to have been properly given and delivered when delivered
personaliy or transmitted by confirmed facsimile addressed to the Parties, respectively, as
follows:
if to Vendor:

7889564.1
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3
3200, 605- 5th Avenue S.W.
Calgary, Alberta T2P 3H5
Attention:
Facsimile:
Email:

Vice President, Land, Acquisitions and Divestitures
(403) 269-4444
gary.jackson@perpetualenergyinc.com

with a copy to:
Burnet, Duckworth & Palmer LLP
2400, 525 - 8th Avenue S.W.
Calgary, Alberta T2P lGl
Attention:
Facsimile:
Email:

Carolyn A. Wright
(403) 260-0332
caw@bdplaw.com

if to Purchaser or PEOC:
c/o McCarthy Tetrault LLP
4000, 421-7 Avenue SW
Calgary, Alberta T2P 4K9
Attention:
Facsimile:
Email:

JimPasieka
(403) 260-3501
jpasieka@mccarthy.ca

Any notice or communication sent by personal service or facsimile shall be deemed received
when delivery is made or reception of the transmission is complete except that, if such delivery or
transmission is sent on a day which is not a Business Day or after 4:00 p.m. then the same shall
be deemed received on the next Business Day.

[Balance ofpage intentionally left blank.]

7889564.i
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IN WITNESS WHEREOF the Parties have duly executed this Assumption Agreement on
the date first above written.

PERPETUAL ENERGY INC.

1986114 ALBERTA INC.

Per:

Per:
Name:
Title:

PERPETUAL ENERGY OPERATING CORP.
Name:
Title:

7889564.1

Name: W entao Yang
Title: Director
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SCHEDULE "Q" PURCHASE AND SALE AGREEMENT
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BETWEEN PERPETUAL ENERGY INC. AND 1986114 ALBERTA INC. DATED
THE 26 DAY OF SEPTEMBER, 2016

7882429.1
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SCHEDULE "R" ESTIMATED MUNICIPAL TAX BENCHMARK
ATTACHED TO AND FORMING PART OF THE SHARE PURCHASE AND SALE
AGREEMENT BET\VEEN PERPETUAL ENERGY INC. Ai~D 1986114 ALBERTA INC. DATED
THE 26 DAY OF SEPTEMBER, 2016

7882429.1
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PERPETUAL OPERATING TRUSl
ANNUAL PROPERTY TAX COMPLETENESS VERIFICATION CHECKLIST
2015 PEOC Cost Cente~s
OPERATED WELLS ONLY {A2015, P2015\

23068
5/25/2015

6/4/2015

1,073 Sept 15,2015

583,394 Oct31,2015

$46,399 July 31,2015

141,094

771

678,323

118,345

521

618,268

97.40%

83.88%

67.60%

91.15%

Net($)

18081
5/29/2015

221,891 July 31 ,2015

255,083

97.70%

Gross($)

Athabasca

7989
5/26/2015

457 Sept 15,2015

261,889

675,867

95.08%

Due Date

Beaver

21287
5/21/2015

328,879 Oct 15,2015

691,747

851,450

73.95%

Amount

Bonnyville, M.D.

51600
6/4/2015

690,865 June 30,2015

895,490

261,656

91 .70%

Received

Camrose County

39299
5/26/2015

972,831 June 30,2015

353,842

152,033

95.72%

BA#

Clearwater County

11282
5/28/2015

437,350 June 30,2015

165,791

65,126

96.37%

BA Name

Flagstaff

21671
5/5/2015

68,041

1,296,079

-

-

0.00%

-

100.00%

0.00%

23281

5/21/2015

1,022,680 Oct 31,2015

-

1,196

93.73%

-

Sturgeon County

47207

7/7/2015

2,339 July 31,2015

1,196

13,068

70.59%

Wainwright

Vermilion River

Two Hills, Town of

Thorhild
Town of Redwater

24267

7/15/2015

7,454 Sept 30,2015

13,942

83,696

-

90.19%

Lac La Biche County

17576
5/15/2015

135,914 June 30,2015

1,344,948

97.21%

Gross to
Net%

Lamont

24266
5/5/2015

1,864,078 June 30,2015

192,089

100.00%

35,679

Lesser Slave River

23067

6/4/2015

381 Oct 31,2015

197,605

262

100.00%

$

Minburn

8267

7/7/2015

257,612 Oct 31,2015

262

11,062

93.33%

39,562

Northern Sunrise

28999

6/2/2015

9,761 June 30,2015

11,062

94,615

100.00%

$

Opportunity, R.M.

24100

5/21/2015

11,857 June 30,2015

101,379

515

95.02%
50238

6/24/2015

23,801 Nov 15,2015

118,561

1,972,045 Oct31,2015

Smoky Lake County
22224

5/28/2015

218,570 June 30,2015

515

884,452

45166

7/7/2015

89,961 June 30,2015

Provost

St. Paul

47210

5/25/2015

178 June 30,2015

930,830

Two Hills, County

28590

6/4/2015

Westlock

0.00%

11997

91.02%
6,129,145

518,082
$

569,167
6,586,016

594,585 June 30,2015
$

6/4/2015

$9,494,357

2292

Wood Buffalo

Totals
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THIS IS EXHIBIT "J"
referred to in the Affidavit of
Susan Riddell Rose
Sworn before me this 19th
day of October, 2018.

A Commissioner for Oaths
in and for the Province of Alberta

Maria Etoile Rooney
Student at Law

Maria Etoile Rooney
A Commissioner for Oaths/Notary Public
In and for the Province of Alberta
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PURCHASE AND SALE AGREEMENT

Area: Eastern Shallow Gas Alberta
THIS AGREEMENT made the 1st day of October, 2016
BETWEEN:
PERPETUAL OPERATING TRUST, a trust registered to carry on
business in the Province of Alberta and having an office in the City
of Calgary, in the Province of Alberta ("Vendor")
- and PERPETUAL ENERGY OPERATING CORP., a body corporate
registered to carry on business in the Province of Alberta and
having an office in the City of Calgary, in the Province of Alberta
(hereinafter referred to as "Purchaser")
WHEREAS Vendor has agreed to sell the Assets to Purchaser and Purchaser has agreed to
purchase the Assets from Vendor on the terms and conditions set forth herein;
AND WHEREAS the Purchaser has agreed to provide a licensed copy of the Purchaser
Proprietary Seismic Data (as defined herein) to the Vendor and the Vendor has agreed to
provide or cause to be provided a licensed copy of the Third Party Proprietary Seismic Data (as
defined herein) to the Purchaser, each upon the terms set forth in this Agreement;
NOW THEREFORE in consideration of the premises and the mutual covenants and warranties
herein contained, the parties agree as follows:
ARTICLE I - INTERPRETATION
1.01
Definitions. In this Agreement, including the recitals and the Schedules, the
following terms have the following meanings:
(a)

7880987.1

"Abandonment and Reclamation Obligations" means all past, present and future
obligations to:
(i)

abandon wells and close, decommission, dismantle and remove
structures, foundations, buildings, pipelines, equipment and other facilities
located on the Lands or lands pooled or unitized therewith or used or
previously used in respect of Hydrocarbon Substances produced or
previously produced from the Lands or lands pooled or unitized therewith;
and/or

(ii)

restore, remediate and reclaim the surface and subsurface locations
thereof and lands used to gain access thereto, including such obligations
relating to wells, pipelines and facilities which were abandoned or
decommissioned prior to the Closing Date that were located on the Lands
or lands pooled or unitized therewith or that were located on other lands
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and used in respect of Hydrocarbon Substances produced or previously
produced from the Lands or lands pooled or unitized therewith;
all in accordance with generally accepted oil and gas industry practices in the
province where the Assets are located and in compliance with Applicable Law;
(b)

"AER Administration Fee" means the fees payable to the AER on account of the
2016 administration fees to support the AER's operations;

(c)

"AER" means The Alberta Energy Regulator and any predecessor or successor
thereof;

(d)

"AFEs" means authorities for expenditure, mail ballots, cash calls or other similar
approvals issued pursuant to the Title and Operating Documents as identified on
Schedule "G";

(e)

"Affiliate" of a Party means a corporation, trust or partnership that controls the
Party, is controlled by the Party or is controlled by the same person, corporation,
trust or partnership that controls the Party and for which purpose a corporation
shall be deemed to be controlled by those persons, corporations, trusts or
partnerships who own or effectively control, other than by way of security only,
sufficient voting shares of the corporation (whether directly through the
ownership of shares of the corporation or indirectly through the ownership of
shares of another corporation which directly or indirectly owns shares of the
corporation) to elect the majority of its board of directors and a partnership or
trust shall be deemed to be controlled by those persons, corporations, trusts or
partnerships that are able to determine policies or material decisions of that
partnership or trust, provided that a partnership which is composed solely of
corporations which are Affiliates, as described above, shall be deemed to be an
Affiliate of each such corporation and its other Affiliates;

(f)

"Applicable Law" means, in relation to any Person, property or circumstance:
(i)

statutes (including regulations enacted thereunder);

(ii)

judgments and orders of courts of competent jurisdiction;

(iii)

regulations, orders and directives issued by Government Authorities; and

(iv)

the terms and conditions of all permits, licences, approvals and
authorizations;

which are applicable to such Person, property or circumstance;
(g)

"Assets" means the Vendor's interest in the Hydrocarbon Interests, Tangibles
and Misce!!aneous Interests

(h)

7880987.1

"Business Day" means a day other than Saturday or Sunday or a statutory
holiday in Calgary, Alberta;
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(i)

"Certificate" means a written certification of a matter or matters of fact which, if
required from a corporation, shall be made by an officer of the corporation, on
behalf of the corporation and not in any personal capacity;

(j)

"Closing" means the conveyance of the Assets, the payment by Purchaser of the
Purchase Price and the delivery of all documents required hereby;

(k)

"Closing Time" means 12:01 am (Calgary time) October 1, 2016; or such other
time and date as may be agreed upon in writing by Vendor and Purchaser;

(I)

"Closing Statement" has the meaning ascribed to that term in Subclause
11.01 (h);

(m)

"Consequential Losses" means any consequential, incidental, punitive, special,
exemplary or indirect damages, cost or deferred profits or revenues, loss of
business opportunity, losses based on loss of use or other business interruption
losses and damages;

(n)

"Crown" means the Crown in right of the Province of Alberta, and any ministry of
the Crown, including Alberta Energy;

(o)

"Environmental Liability" means any Losses and Liabilities pertaining to the
Assets in respect of the environment, whether or not caused by a breach of the
Regulations and whether or not resulting from operations conducted with respect
to the Assets, including Losses and Liabilities in respect of the Assets related to:
(i)

the transportation, storage, use or disposal of toxic or hazardous
substances or hazardous, dangerous or non-dangerous oilfield
substances or waste;

(ii)

the release, spill, escape or emission of toxic or hazardous substances;

(iii)

any other pollution or contamination of the surface, substrata, soil, air,
ground water, surface water or marine environments;

(iv)

Losses and Liabilities suffered by Third Parties as a result of the
occurrences in Paragraphs (i), (ii) and (iii) of this Subclause; and

(v)

any obligations imposed by the Regulations to protect the environment or
to rectify environmental problems;

(p)

"Facilities" means the facility or facilities, if any, identified to Purchaser by Vendor
and set out in Schedule "B";

(q)

"Field Contracts" means all contracts in the field for items such as copiers, cell
phones, phones, internet services and truck leases;

(r)

"Final Statement of Adjustments" has the meaning ascribed to that term in
Subclause 11.01 (i);

155
4

7880987.1

(s)

"GAAP" or "Generally Accepted Accounting Principles" means genernlly
accepted accounting principles set forth in the CICA Handbook published by the
Canadian Institute of Chartered Accountants or any successor institute;

(t)

"Governmental Authority" means any domestic government, whether federal,
provincial, state, territorial, local, regional, municipal, or other political jurisdiction,
and any agency, authority, instrumentality, court, tribunal, board, commission,
bureau, arbitrator, arbitration tribunal or other tribunal, or any quasi-governmental
or other entity, insofar as it exercises a legislative, judicial, regulatory,
administrative, expropriation or taxing power or function of or pertaining to
government having jurisdiction over the Assets, the Parties or the Transaction;

(u)

"GST" means the goods and services tax provided for under the Excise Tax Act
(Canada), as amended, and the regulations thereunder, or any successor or
parallel federal or provincial legislation that imposes a tax on the recipient of
goods and services;

(v)

"Hydrocarbon Interests" means the interests of Vendor set out in Schedule "A" in
the Leases to the extent that they apply to the Lands and includes any of the
following rights and interests to the extent derived from such Leases or the
ownership of the Hydrocarbon Substances:
(i)

the interest and right of Vendor in any lands or leases with which the
Hydrocarbon Substances granted by the Leases have been pooled or
unitized;

(ii)

any existing contractual right to earn an interest under a farmin or similar
arrangement; and

(iii)

any overriding royalty, net profits interest or other encumbrance accruing
to Vendor however specifically excluding receipt of royalties associated
with any gross royalty trust certificates;

(w)

"Hydrocarbon Substances" means petroleum, natural gas and related
hydrocarbons and all other substances (whether hydrocarbon or not), including
sulphur, capable of being produced in association with any of them and produced
and/or sourced water or disposal water wells;

(x)

"Lands" means the existing lands and Leases, formations and associated Leased
Substances set out in Schedule "A" ;

(y)

"Leased Substances" means all Hydrocarbon Substances, rights to or in respect
of which are granted, reserved or otherwise conferred by or under the Leases;

(z)

"Leases" means, collectively, the various leases, licences, permits, reservations,
certificates of title and other documents of title and agreements by virtue of which
Vendor is entitled to explore for, recover, remove or dispose of Hydrocarbon
Substances within, upon or under the Lands or lands with which the Lands are
pooled set out in Schedule "A" and includes, if applicable, all renewals and
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extensions of those documents and all documents issued in substitution
therefore;
(aa)

"Losses and Liabilities" means all claims, liabilities, actions, proceedings,
demands, losses, costs, penalties, fines, damages and expenses which may be
sustained or incurred by any of a Party, its directors, officers, agents and
employees, including reasonable legal fees and disbursements on a solicitor and
its own client basis;

(bb)

"Material Contracts" means those agreements which are set forth in Schedule
"D" hereto and, to the extent directly related to the Assets, any of following
agreements which are not terminable on thirty-one (31) days' notice or less
without early termination penalty or cost:

(cc)

(i)

agreements for the sale of Hydrocarbon Substances;

(ii)

gas balancing or similar agreements;

(iii)

agreements for the transportation, processing, or disposal of the
Hydrocarbon Substances;

(iv)

agreements for the injection or subsurface disposal of substances;

(v)

construction, ownership and operation agreements relating to any of the
Tangibles; and

(vi)

agreements for the use of wellbores or for the operation of any Wells or
Tangibles by a Third Party;

"Miscellaneous Interests" means the interest of Vendor in all property, including
real property, assets and rights (other than the Hydrocarbon Interests and the
Tangibles) to the extent they pertain directly to the Hydrocarbon Interests or the
Tangibles, including:
(i)

the Title and Operating Documents;

(ii)

Field Contracts;

(iii)

the Surface Rights;

(iv)

the Wells, including the well bores and casing for the Wells; and

(v)

the Vendor Proprietary Seismic Data; and

(vi)

all non-interpretative production and engineering information, Facility and
other records, files, reports, data, correspondence and documents that, in
Vendor's reasonable judgement, relate directly to the Assets;

Unless otherwise agreed in writing by the parties, however, the Miscellaneous
Interests shall not include agreements, documents or data to the extent that:

7880987.1
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(A)

they pertain to Vendor's proprietary technology,
economic evaluations;

interpretations or

(B)

they are owned or licensed by third parties with restrictions on their
deliverability or disclosure by Vendor to any assignee which is not an
affiliate of Vendor; or

(C)

they are referred to specifically as exclusions in Schedule "A";

(dd)

"Orphan Well Levy" means the annual levy paid to the AER which represents a
licensee's proportionate share of sector liability as determined by the Licensee
Liability Rating (LLR) program and the Oilfield Waste Liability (OWL) programs of
the AER;

(ee)

"Party" means a party to this Agreement;

(ff)

"Permitted Encumbrances" means:
(i)

liens for taxes, assessments and governmental charges which are not
due or delinquent at the Closing Time;

(ii)

mechanics', builders', materialmen's or similar liens for services rendered
or goods supplied for which payment is not then due;

(iii)

easements, rights of way, servitudes and other similar rights in lands
which in total do not materially impair the use of the Assets as being used
at the Closing Time;

(iv)

the royalties, other encumbrances and reductions in interest described in
Schedule "A";

(v)

the terms and conditions of the Title and Operating documents provided
that all royalties, net profit interests, reductions in interest and other
burdens and encumbrances must be disclosed in Schedule "A" to qualify
as a Permitted Encumbrance pursuant to this Subclause 1.01 (ff)(v);

(vi)

the express or implied reservations or exceptions in any grants or
transfers of mineral rights from the Crown;

(vii)

legally binding requirements imposed by statutes or governmental
boards, tribunals or authorities concerning rates of production from
operations on any of the Lands or otherwise affecting recoverability of
Hydrocarbon Substances from the Lands and which are generally
applicable to the oil and gas industry in Alberta;

(viii)

provisions for penalties and forfeitures under operating procedures or
similar agreements which will arise if Vendor elects, after the relevant
time, and in accordance with Clause 6.02, not to participate in operations
on the Lands to which the penalty or forfeiture will apply; and
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{ix)
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any defects or deficiencies in title to the Assets disclosed in this
Agreement;

(gg)

"Person" means any individual (or group of individuals), corporation, limited or
unlimited liability company, joint venture, partnership (limited or general), trust,
trustee, executor or similar official, Governmental Authority or other legal entity;

(hh)

"Pipelines" means the pipelines identified in Schedule "C";

(ii)

"Place of Closing" means the office of Vendor's lawyers located at 2400, 525 8th
Avenue SW, Calgary, Alberta or such other place as Vendor and Purchaser may
agree;

Uj)

"Prime Rate" means the per annum rate designated as the prime rate for
Canadian dollar commercial loans by the main Calgary branch of the Bank of
Montreal, with any change to that rate being effective under this Agreement on
the same day as it is made effective by that bank;

(kk)

"Purchase Price" means Ten Dollars ($10.00), as adjusted in accordance with
Subclause 11.01 (i);

(II)

"Purchaser Proprietary Seismic Data" means the proprietary geophysical
information of Purchaser identified by the lines set forth in the Schedule "H"
hereto, including:
i.

existing related support documentation, raw field data, observer's
notes, surveyor's field notes and any subsequent calculations or
displays which have been calculated from the field measurement;

ii.

geophysical survey maps, chainers' notes, drillers' notes, survey
audit notes, SEGP1 location data, shot point location maps;

iii.

CDP stack section digital data, CDP stack section prints, 3D bin
maps, digital data in workstation loadable format, section prints, or
any other forms or geophysical maps, including scanned or
digitized data;

(mm)

"Purchaser Seismic License Agreement" means the agreement to be issued to
Vendor by Purchaser in respect of the Purchaser Proprietary Seismic Data,
substantially in the form attached as Schedule "F";

(nn)

"Regulations" means all statutes, laws, rules, orders, directives and regulations in
effect from time to time and made by Governmental Authority;

(oo)

"Representatives" means in respect of a Party:
(i)

its Affiliates; and

(ii)

the respective directors, officers, agents, advisors, consultants and
employees of such Party and its Affiliates;
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(pp)

"Right of First Refusal" means a right of first refusal, pre-emptive right of
purchase or similar right whereby a Third Party has the right to acquire or
purchase a portion of the Assets as a consequence of Vendor having agreed to
sell the Assets to Purchaser in accordance with the terms of this Agreement;

(qq)

"Security Interests" means any assignment, security, mortgage, charge, pledge,
negative pledge, lien or other security interest whatsoever or howsoever created
or arising whether absolute or contingent, fixed or floating, perfected or not,
which encumbers the title of Vendor or its Affiliates or any predecessor in title in
and to the Assets or any part or portion thereof or the proceeds to be received
hereunder;

(rr)

"Specific Conveyances" means all conveyances, assignments, transfers,
novations and other documents or instruments that are reasonably required or
desirable, in accordance with normal oil and gas industry practices, to convey,
assign and transfer the Assets to Purchaser and to novate Purchaser into the
Title and Operating Documents in the place and stead of Vendor with respect to
the Assets, effective as of the Closing Time;

(ss)

"Surface Rights" means all rights to use the surface of land in connection with the
Assets, including the right to enter upon and occupy the surface of land on which
the Tangibles and the Wells are located and rights to cross or otherwise use the
surface of land for access to the Assets, excluding any such rights that pertain
only to a well or wells other than the Wells;

(tt)

"Tangibles" means Vendor's interests in the Facilities and all tangible depreciable
property and assets used or intended to be used solely in connection with
production,
gathering,
treatment,
storage,
compression,
processing,
transportation, injection, removal or other operations relating to the Hydrocarbon
Interests and situated within or upon the Lands or lands with which they have
been pooled, including the Pipelines, tangible equipment, if any, relating to the
Wells and downhole equipment;

(uu)

"Third Party" means any individual or entity other than Vendor and Purchaser, or
an Affiliate thereof, including any partnership, corporation, trust, unincorporated
organization, union, government and any department or agency thereof and any
heir, executor, administrator or other legal representative of an individual;

(vv)

"Third Party Proprietary Seismic Data" means the proprietary geophysical
information of Third Parties identified by the lines set forth in the Schedule "H"
hereto, including:
iv.

existing related support documentation, raw field data, observer's
notes, surveyor's field notes and any subsequent calculations or
displays which have been calculated from the field measurement;

v.

geophysical survey maps, chainers' notes, drillers' notes, survey
audit notes, SEGP1 location data, shot point location maps;
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vi.

(ww)

"Third Party Seismic License Agreement" means the agreement to be issued to
Purchaser by PrairieSky Royalty Ltd. in respect of the Third Party Proprietary
Seismic Data, substantially in the form attached as Schedule "F";

(xx)

"Thirteenth Month Adjustment" means the accounting procedure performed
annually by an operator of particular Tangibles for the purpose of redistributing
certain revenues and expenses, including operating expenses, processing fee
revenues, excess capacity utilization fees and recoveries, royalties and gas cost
allowances (or similar cost allowances);

(yy)

"Title and Operating Documents" means, to the extent directly related to the
Hydrocarbon Interests and the Tangibles, or either of them, all agreements and
documents that relate to the ownership, operation or exploitation of the
Hydrocarbon Interests or the Tangibles, including:

(zz)
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CDP stack section digital data, CDP stack section prints, 3D bin
maps, digital data in workstation loadable format, section prints, or
any other forms or geophysical maps, including scanned or
digitized data;

(i)

the Leases;

(ii)

the Material Contracts;

(iii)

operating agreements, royalty agreements, farmout or farmin
agreements, option agreements, participation agreements, pooling
agreements, sale and purchase agreements and asset exchange
agreements;

(iv)

agreements pertaining to the Surface Rights;

(v)

agreements for the construction, ownership and operation of gas plants,
gas gathering systems and other Tangibles;

(vi)

agreements for the sale of Hydrocarbon Substances, transportation
agreements, treating agreements, processing agreements, injection or
subsurface disposal of substance agreements, use of wellbore
agreements and agreements for the operation of any Wells of Tangibles
by a Third Party that are terminable on thirty-one (31) days' notice or less
without an early termination penalty or other cost; and

(vii)

any approvals, authorizations or licences required under the Regulations
for the conduct of operations with respect to the Assets, including Well
and pipeline licences;

"Transaction" means the entering into of this Agreement and the sale of the
Assets by Vendor to Purchaser pursuant to this Agreement;
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(aaa)

(bbb)

1.02

"Vendor Proprietary Seismic Data" means the 100% proprietary geophysical
information of Vendor as it pertains to the Lands, including as set forth in
Schedule "I" hereto, and including:
(i)

existing related support documentation, raw field data, observer's notes,
surveyor's field notes and any subsequent calculations or displays which
have been calculated from the field measurement;

(ii)

geophysical survey maps, chainers' notes, drillers' notes, survey audit
notes, SEGP1 location data, shot point location maps;

(iii)

CDP stack section digital data, CDP stack section prints, 3D bin maps,
digital data in workstation loadable format, section prints, or any other
forms or geophysical maps, including scanned or digitized data; and

"Wells" means all producing, suspended, shut-in, abandoned, water source,
disposal or injection wells located in, upon or bottoming under the Lands or any
lands pooled or unitized therewith, including but not limited to those wells listed in
Schedule "B".

Schedules The following are the Schedules attached to and forming part of this

Agreement:
"A"

Lands, Leases and Hydrocarbon Interests

"B 1"

Well list

"B 2"

PEOC licence but not Beneficial list

"B 3"

Facility List

"B 4"

Major Facility List

"C"

Pipelines

"D"

Material Contracts

"E 1"

Equipment List

"E 2"

Heavy Equipment

"F"

Seismic License Agreements

"G"

AFEs

"H"

Purchaser and Third Party Proprietary Seismic Data

"I"

Vendor Proprietary Seismic Data

References and Interpretation
1.03
otherwise requires:
(a)

7880987.1

Unless otherwise stated or the context

words importing the singular number include the plural and vice versa and words
importing the masculine gender include the feminine and neuter genders;
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(b)

the division of this Agreement into sections and clauses and the insertion of
headings are for convenience of reference only and do not affect the construction
or interpretation of this Agreement;

(c)

the references "hereunder", "herein, and "hereof' refer to the provisions of this
Agreement,
and
references
to
"Article",
"Clause",
"Subclause",
"Paragraph" or "Subparagraph" herein refer to the specified Article, Clause,
Subclause, Paragraph or Subparagraph of this Agreement;

(d)

a capitalized derivative of a defined term will have a corresponding meaning;

(e)

whenever there occurs a word of general application or of a general class which
is stated to "include" a word or an enumerated list of words with a particular or
specific meaning, such particular or specific word or enumerated list of words of
particular or specific meaning shall not be interpreted so as to be an exhaustive
list of those matters or things falling within the word or general application or of a
general class;

(f)

all references herein to currency are references to currency of Canada; and

(g)

any reference to days refers to calendar days unless the reference is to Business
Days. If the time for doing any act expires on a day that is not a Business Day,
the time for doing that act will be extended to the next Business Day.

1.04
Interpretation If Closing Does Not Occur In the event that Closing does not
occur, each provision of this Agreement which presumes that Purchaser has acquired the
Assets shall be construed as having been contingent upon Closing having occurred.

1.05
Conflicts If there is any conflict or inconsistency between a provision of the
body of this Agreement and that of a Schedule or a conveyance document, the provision of the
body of this Agreement shall prevail.
1.06
Vendor's Knowledge The knowledge or awareness of Vendor herein consists
of the actual knowledge or awareness of its current officers who are primarily responsible for the
matter in question in the course of their normal duties, after reasonable inquiry of Vendor's
applicable files and records. For these purposes, knowledge and awareness do not include the
knowledge of any Third Party or constructive knowledge. Vendor does not have any obligation
to make inquiry of Third Parties or the files and records of any Third Party or public authority in
connection with representations and warranties that are made to its knowledge or awareness.
ARTICLE 11 - SALE OF ASSETS AND RELATED MATTERS
2.01
Sale of Assets Upon the terms and subject to the conditions of this Agreement,
Vendor hereby sells, assigns, transfers, conveys and sets over to Purchaser, and Purchaser
purchases from Vendor, at the Closing Time, all of the right, title and interest of Vendor in the
Assets.
Payment of Purchase Price Purchaser hereby pays to Vendor the Purchase
2.02
Price, as adjusted for adjustments.

7880987.1
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2.03

Allocation The Purchase Price will be allocated as follows:
(a)
(b)
(c)

to the Hydrocarbon Interests:
to the Tangibles:
to the Miscellaneous Interests:
TOTAL

$8.00
$1.90
$.10
$10.00

2.04
GST and Taxes The Purchase Price does not include GST. Purchaser hereby
pays to Vendor an amount equal to five (5%) percent of the portion of the Purchase Price
allocated to Tangibles and Miscellaneous Interests pursuant to Clause 2.03. Vendor shall remit
such amount to the appropriate taxation authorities in accordance with the Excise Tax Act
(Canada). Each Party represents that it holds a valid GST registration account number at the
date of Closing and that its registration number for GST purposes is:
Vendor:

86196 5861 RT0001

Purchaser:

86581 0881 RT0001

Purchaser shall also be solely liable for any and all sales and similar taxes imposed by
provincial or federal legislation in respect of the purchase of the Assets pursuant hereto. If
Vendor, as agent for the Crown, is required to collect such taxes, Purchaser shall pay the
aggregate amount of such taxes to Vendor at Closing. Vendor shall remit such amount to the
appropriate authorities in accordance with applicable legislation.
2.05
After Closing Purchaser shall be responsible for, and shall indemnify and save
Vendor harmless in respect of any amounts of GST and sales and similar taxes (including
interest and penalties) in respect of the purchase and sale of the Assets pursuant hereto which
are in excess of the amounts collected by Vendor from Purchaser at Closing

Purchase Price Certainty For the avoidance of doubt, the Parties acknowledge

2.06
that:
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(a)

the amount and the scope of the Abandonment and Reclamation Obligations and
the Environmental Liabilities associated with the Assets are not capable of being
quantified at the time of Closing and depend upon numerous unknowable factors
that are not within the control of the Parties;

(b)

under Applicable Law, the Abandonment and Reclamation Obligations and the
Environmental Liabilities associated with the Assets are inextricably linked with
such Assets so that Purchaser will be liable for Abandonment and Reclamation
Obligations and Environmental Liabilities associated with the Assets in the
absence of the specific assumption of such obligations by Purchaser in this
Agreement or otherwise;

(c)

the Parties have taken the fact that the Assets and any associated Abandonment
and Reclamation Obligations and Environmental Liabilities are inextricably linked
into account in reaching this Agreement and in establishing the Purchase Price
for the Assets;
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( d)

neither the existence nor the amount of any accounting reserves for site
reclamation costs or similar matters associated with the Assets in the financial
statements or accounting records of either Party has been of any relevance to
either Party in determining any matter under this Agreement, including the
Purchase Price for the Assets; and

(e)

as a result of the foregoing, the Parties agree to attribute no value to the
assumption of the Abandonment and Reclamation Obligations and the
Environmental Liabilities, nor the indemnities provided for in ARTICLE X,
associated with the Assets.
ARTICLE Ill - CLOSING

Deliveries at Closing. Vendor hereby tables the following:

3.01

(b)

(i)

all available Specific Conveyances duly executed by Vendor;

(ii)

registerable discharges of, or no interest letters in respect of, any Security
Interests affecting Vendor's interests in the Assets that are requested by
Purchaser a reasonable period of time prior to Closing;

(iii)

the Seismic Licence Agreement issued by Purchaser to Vendor in respect
of the Purchaser Proprietary Seismic Data, duly executed by Vendor;

(iv)

the Seismic License Agreement issued by PrairieSky to Purchaser in
respect of the Third Party Proprietary Seismic Data, duly executed by
PrairieSky Royalty Ltd.; and

(v)

such other items as may be specifically required hereunder.

At the Closing Time, Purchaser shall table the following:
(i)

the amounts payable at Closing on account of the Purchase Price, as
adjusted, and GST in accordance with this Agreement;

(ii)

the Seismic License Agreement issued by PrairieSky Royalty Ltd. to
Purchaser in respect of the Third Party Proprietary Seismic Data, duly
executed by Purchaser;

(iii)

the Seismic License Agreement issued by Purchaser to Vendor in respect
of the Purchaser Proprietary Seismic Data, duly executed by Purchaser;

(iv)

such other items as may be specifically required hereunder.

In addition, Purchaser will duly execute the Specific Conveyances tabled by Vendor.
3.02
Delivery of Documents To the extent that Vendor is not reasonably able to
deliver the Title and Operating Documents to Purchaser at Closing, Vendor shall within fifteen
(15) days of Closing, deliver to Purchaser the copies of the Title and Operating Documents
which it has in its possession, provided that if Vendor retains any interest in any property to

7880987.1
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which any of the Title and Operating Documents relate, Vendor may retain the original copy of
such Title and Operating Document and provide a photocopy of it to Purchaser.
Access to Records Vendor may, at its sole expense, after Closing gain access
3.03
to, during regular business hours, and obtain from Purchaser copies or photocopies of any Title
and Operating Documents which were delivered to Purchaser at Closing and which Vendor
requires for audits or claims by Third Parties.

3.04

Specific Conveyances It shall not be necessary for assignment and novation
agreements to have been executed prior to or at Closing by parties thereto other
than Vendor and Purchaser. After Closing, Vendor shall co-operate with
Purchaser in its procurement of the execution of such documents and any
substitutions, amendments or replacements thereof by the parties thereto other
than Vendor and Purchaser. After Closing, Purchaser shall use all reasonable
efforts to become, as soon as reasonably practicable, the recognized and
beneficial holder of the Assets in the place and stead of Vendor and shall
promptly register all Specific Conveyances; provided however, in furtherance
thereof, Vendor may elect to register on behalf of Purchaser all transfers of well
licences, pipeline permits and similar documents. Vendor, where Purchaser is
the registering Party, and Purchaser, where Vendor is the registering Party, shall
promptly take whatever steps are necessary to verify such registrations.
Purchaser shall be solely responsible for all notifications resulting from surface
assignments to the surface landowners and affected third parties. The Vendor
shall be copied on all notifications. Vendor shall prepare all Specific
Conveyances. None of the Specific Conveyances shall confer or impose upon a
Party any greater right or obligation than contemplated in this Agreement. The
Parties shall use reasonable commercial efforts to provide such Specific
Conveyances for execution and delivery by the Parties at Closing.

(b) . Forthwith after execution and delivery of the Specific Conveyances, with the
cooperation of Vendor, Purchaser shall circulate and register, as the case may
be, all Specific Conveyances that by their nature may be circulated or registered.
All costs of registration of the Specific Conveyances, including without limiting the
generality of the foregoing, all transfers of caveats, all Well, Facility and Pipeline
licence transfers, and assignments of dispositions any associated security
deposits shall be for Purchaser shall bear all costs, fees and deposits of every
nature and kind Purchaser's account.
(c)

7880987.1

Purchaser shall bear all costs, fees and deposits of every nature and kind
incurred (whether by Vendor or Purchaser) in registering any Specific
Conveyances and registering any further assurances required to convey the
Assets to Purchaser; and Vendor, acting reasonably, may include an amount in
respect thereof in the Closing Statement contemplated by ARTICLE XI.
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ARTICLE IV - REPRESENTATIONS AND WARRANTIES

4.01
Representations and Warranties of Vendor Vendor makes the following
representations and warranties to Purchaser with respect to itself and the Assets as of the
Closing:

7880987.1

(a)

Standing. Vendor is duly organized, valid and subsisting, registered to carry on
business in the Province of Alberta and registered to carry on business in the
jurisdiction(s) where the Assets are located;

(b)

Requisite Authority. Vendor has the requisite capacity, power and authority to
execute this Agreement and to perform the obligations to which it thereby
becomes subject;

(c)

No Conflict. The execution and delivery of this Agreement and the completion
of the sale of the Assets in accordance with the terms of this Agreement are not
and will not be in violation or breach of, or be in conflict with:
(i)

any term or provision of the articles, bylaws or other governing
documents of Vendor,

(ii)

any agreement, instrument, permit or authority to which Vendor is a party
or by which Vendor is bound, or

(iii)

any law, statute, rule or regulation or any judicial order, award, judgment
or decree applicable to Vendor or the Assets;

(d)

Execution And Enforceability. Vendor has taken all actions necessary to
authorize the execution and delivery of this Agreement, and, as of the Closing
Time, Vendor shall have taken all actions necessary to authorize and complete
the sale of the Assets in accordance with the provisions of this Agreement. This
Agreement has been validly executed and delivered by Vendor, and this
Agreement does and all other documents executed and delivered on behalf of
Vendor hereunder shall constitute valid and binding obligations of Vendor
enforceable in accordance with their respective terms and conditions;

(e)

Title to Assets. Vendor does not warrant title to the Assets, but does warrant
that its interest in the Assets is free and clear of any and all liens, mortgages,
pledges, claims, options, encumbrances, overriding royalties, net profits interests
or other burdens for which Purchaser will be responsible that were created by,
through or under Vendor or of which Vendor has knowledge, except for the
Permitted Encumbrances and the Rights of First Refusal;

(f)

Quiet Enioyment. Subject to Vendor's other representations and warranties
made pursuant to this Clause, the Permitted Encumbrances, the rents,
covenants, conditions and stipulations in the Leases on the lessee's or holder's
part thereunder to be paid, performed and observed, Purchaser, from and after
the Closing Time, may, for the remainder of the term of the Leases, take
possession of and use the Assets for its own use and benefit without any
interruption by Vendor or any person claiming by, through or under Vendor;
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(g)

No Default Notices. Vendor has not received any notice of default under the
Regulations or the Title and Operating Documents or any notice alleging its
default thereunder, which default remains outstanding or unsatisfied at the
Closing Time;

(h)

Compliance with Leases and Agreements. To the Vendor's knowledge, there
has been no act or omission whereby it is in default under the Regulations or any
of the Title and Operating Documents, which default would reasonably be
expected to have a material adverse effect on the aggregate value of the Assets;

(i)

Taxes and Royalties Paid. To Vendor's knowledge, othei than the municlpal
property taxes disclosed in the Closing Statement, all royalties and all ad
valorem, property, production, severance and similar taxes and assessments
based on or measured by the ownership of property or the production of
Hydrocarbon Substances, or the receipt of proceeds therefrom, payable in
respect of the Assets prior to the Closing Time have been fully paid and
discharged, or will be paid by Vendor upon coming due;

U)

Residency. Vendor is not a non-resident of Canada within the meaning of the
Income Tax Act (Canada};

(k)

Finders' Fees. Vendor has not incurred any obligation or liability, contingent or
otherwise, for brokers' or finders' fees in respect of the sale of the Assets for
which Purchaser will have any obligation or liability;

(I}

Claims. As it pertains to the Assets only, no suit, action or other proceeding
before any court or governmental agency has been commenced against Vendor,
or to the knowledge of Vendor, has been threatened against Vendor or any Third
Party, which might result in impairment or loss of the interest of Vendor in and to
any of the Assets or which might otherwise adversely affect the Assets other than
has been previously disclosed;

(m)

Prepaid Obligations. Other than as set forth in Schedule "F", Vendor is not
obligated by virtue of a prepayment, gas balancing, or other arrangement under
any contract to make any production payment or to deliver Hydrocarbon
Substances produced from the Assets to any Third Party at some future time
without receiving in due course (and being entitled to retain) full payment therefor
at current market prices or contract prices other than has been previously
disclosed;

(n)

Reduction of Interests. Except as otherwise disclosed on Schedule "A",
Vendor's interest in the Hydrocarbon Interests is not subject to reduction by
reference to payout of or production penalty on any Well or otherwise through
any right or interest granted by, through or under it or of which Vendor has
knowledge;

(o}

Rights of First Refusal. To Vendor's knowledge, there are no Rights of First
Refusal applicable to the sale contemplated by this Agreement.
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(p)

Receipt of Revenues. To Vendor's knowledge, it has been receiving the share
of the net proceeds of production from the Assets attributable to its interests as
shown in the schedules hereto, and no person is currently claiming that it is not
entitled to such amounts, with the possible exception of claims of accounting
errors which do not challenge the percentage share of revenues to which it is
entitled and which are not material;

(q)

Financial Commitments. In respect of the Assets, except in connection with the
AFEs set forth in Schedule "G", and in connection with municipal property taxes
as detailed on the Closing Statement, there are no financial commitments of
Vendor which are in excess of $50,000 and which are due as of the date hereof
or which may become due by virtue of matters occurring or arising prior to the
date hereof, other than usual operating expenses incurred in the normal conduct
of operations;

(r)

Environmental Notices. Vendor is not aware of:
(i)

and has not received any orders or directives under any statute, law, rule,
order or Regulation which relates to environmental matters and which
require any work, repairs, construction or capital expenditures with
respect to the Assets, where such orders or directives have not been
complied with in all material respects;

(ii)

and has not received any demand or notice issued under any statute, law,
rule, order or Regulation with respect to the breach of any environmental,
health or safety law applicable to the Assets, including any statute, law,
rule, order or regulation respecting the use, storage, treatment,
transportation or disposition of environmental contaminants, which
demand or notice remains outstanding at the date hereof;

except as have been specifically disclosed by Vendor by written notice to
Purchaser prior to the date hereof;
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(s)

Licenses and Permits. In respect of the Assets that are operated by Vendor, if
any, Vendor holds all valid licences, permits and similar rights and privileges that
are required and necessary under applicable law to operate the Assets as
presently operated;

(t)

ODerations. Any and all operations of Vendor on or in respect of the Assets,
have been conducted in accordance with normal oil and gas industry practices;

(u)

No Outstanding Obligations. No obligations have accrued pursuant to the
Leases or other agreements pertaining to the Lands that may be satisfied by the
drilling of a well, the payment of compensatory royalty or the surrender of some
or all of the interests granted, reserved or otherwise conferred pursuant to such
documents, other than obligations that have been satisfied (by means other than
by the payment of compensatory royalties) or have been permanently waived;

(v)

Production Penalties. Excepting production limits of general application in the
oil and gas Industry, none of the Wells is subject to production or other penalties
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imposed by the Leases or other agreements pertaining to the Lands or the
Assets, or by any other agreements and documents to which the Assets are
subject, or by any regulations or statutes governing the Assets; and
(w)

Material Contracts. Other as set forth on Schedule "D", there are no i) gas
balancing or similar agreements pertaining to the Hydrocarbon Substances or
any of them; ii) agreements for the sale, dedication, transportation, processing or
disposal of the Hydrocarbon Substances or any of them or substances produced
in connection with the Hydrocarbon Substances or any of them; or iii)
agreements for the contract operation by a third party of the Assets or any of
them.

4.02
Representations and Warranties of Purchaser Purchaser makes the following
representations and warranties to Vendor:
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(a)

Standing. Purchaser is, and at the Closing Time shall continue to be, duly
organized, valid and subsisting, registered to carry on business in the Province of
Alberta and registered to carry on business in the jurisdiction(s) where the Assets
are located;

(b)

Requisite Authority. Purchaser has the requisite capacity, power and authority
to execute this Agreement and to perform the obligations to which it thereby
becomes subject;

(c)

No Conflict. The execution and delivery of this Agreement and the completion
of the sale of the Assets in accordance with the terms of this Agreement are not
and will not be in violation or breach of, or be in conflict with:
(i)

any term or provision of the articles, bylaws or other governing
documents of Purchaser,

(ii)

any agreement, instrument, permit or authority to which Purchaser is a
party or by which Purchaser is bound, or

(iii)

any law, statute, rule or regulation or any judicial order, award, judgment
or decree applicable to Purchaser or the Assets;

(d)

Execution And Enforceability. Purchaser has taken all actions necessary to
authorize the execution and delivery of this Agreement, and, as of the Closing
Time, Purchaser shall have taken all actions necessary to authorize and
complete the purchase of the Assets in accordance with the provisions of this
Agreement.
This Agreement has been validly executed and delivered by
Purchaser, and this Agreement does and all other documents executed and
delivered on behalf of Purchaser hereunder shall constitute valid and binding
obligations of Purchaser enforceable in accordance with their respective terms
and conditions;

(e)

Investigation of Title.
Purchaser is relying upon its own investigation
concerning the title to and fitness of the Assets and is not relying upon any
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representation, warranty or statement of Vendor except as contained in this
Agreement;
(f)

Finders' Fee. Purchaser has not incurred any obligation or liability, contingent or
otherwise, for broker's or finder's fees in respect of its purchase hereunder for
which Vendor will have any obligation or liability;

(g)

Investment Canada Act. Purchaser is not a "non-Canadian" person within the
meaning of the Investment Canada Act; and

(h)

Qualification. Purchaser meets all qualification requirements of Third Parties to
purchase and take a transfer of the Assets and shall accede to, comply with and
perform the requirements of such Third Parties.

ARTICLE V - SURVIVAL OF REPRESENTATIONS AND WARRANTIES
5.01
Survival of Representations and Warranties
The representations and
warranties set forth in Article IV shall continue in full force and effect and shall survive the
Closing Time for the benefit of the Party for which such representations and warranties were
made. In the absence of fraud, however, no claim or action shall be commenced with respect to
a breach of any such representation or warranty or indemnification under Article XIV in respect
thereof, unless, within twelve (12) months of the Closing Time, written notice specifying such
breach in reasonable detail has been provided to the Party which made such representation or
warranty and each Party waives any rights it may have at law or otherwise to commence a claim
or action for breach of representation or warranty or indemnification under Article XIV in respect
thereof after that period. Nothing in this Agreement will preclude a Party that made such a
representation or warranty from offering as a possible defence that the other Party did not, in
fact, rely to its detriment on the representation or warranty alleged by it to have been breached.
5.02
No Merger The representations and warranties in ARTICLE IV shall be deemed
to apply to all assignments, conveyances, transfers and other documents conveying any of the
Assets from Vendor to Purchaser. There shall not be any merger of any such representations
or warranties in such assignments, conveyances, transfers or other documents, notwithstanding
any rule of law, equity or statute to the contrary, and all such rules are hereby waived.
5.03
No Additional Representations or Warranties by Vendor Vendor makes no
representations or warranties to Purchaser in addition to those expressly enumerated in
ARTICLE IV. Except and to the extent provided in ARTICLE IV, Vendor does not warrant title
to the Assets or make representations or warranties with respect to: (a) the quantity, quality or
recoverability of Hydrocarbon Substances; (b) any estimates of the value of the Assets or the
revenues applicable to future production therefrom; (c) any engineering, geological or other
interpretations or economic evaluations respecting the Assets; (d) the rates of production of
Hydrocarbon Substances from the Assets; or (e) the quality, condition or serviceability of the
Assets or the suitability of their use for any purpose.

ARTICLE VI - MAINTENANCE OF BUSINESS
6.01
Post-Closing Maintenance of Assets For a period of ninety (90) days following
the Closing Time, and to the extent that Purchaser must be recognized by Third Parties under
the Title and Operating Documents or otherwise recognized as the owner of the Assets, Vendor
7880987.1
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shall forward to Purchaser all AFEs, notices, mail ballots, specific information and other
documents Vendor receives respecting the Assets. To the extent that a Title and Operating
Document contemplates or requires a response from Vendor, Vendor will provide such
response pursuant to the written instruction of Purchaser, provided that such instruction is
provided by Purchaser to Vendor in a timely manner.
Vendor Deemed Agent Insofar as Vendor maintains the Assets and takes
6.02
actions on behalf of Purchaser in compliance with the obligations under this Article:

(a)

Vendor shall be deemed to be an agent of Purchaser hereunder and Purchaser
ratifies and confirms all actions taken, or refrained from being taken, by Vendor
under this ARTICLE VI, with the intention that all of those actions will be deemed
to be those of Purchaser, except to the extent that Vendor's actions constitute
gross negligence or wilful misconduct; and

(b)

Purchaser shall be liable for and shall in addition indemnify Vendor its directors,
officers, servants, agents and employees from and against all Losses and
Liabilities as a result of maintaining the Assets or exercising any other rights as
Purchaser's agent hereunder, insofar as those Losses and Liabilities are not a
direct result of the gross negligence or wilful misconduct of Vendor or any of its
directors, officers, servants, agents and employees. An act or omission will not
be regarded as gross negligence or wilful misconduct under this Article to the
extent that it was done or omitted to be done in accordance with Purchaser's
written instructions or written concurrence.
ARTICLE VII - DUE DILIGENCE

7.01

Title and Environmental Due Diligence.

Purchaser acknowledges that it has, prior to the execution hereof, been given an opportunity
to:
(a)

review Vendor's title to the Assets; and

(b)

conduct an environmental review of the Assets;

and that it has satisfied itself in regard to both Vendor's title to the Assets and all
environmental matters relating to the Assets, including any past, present or future
Environmental Liabilities. Purchaser expressly waives all defects relating either to Vendor's title
to the Assets or to environmental matters relating to the Assets, whether disclosed by
Purchaser's review or otherwise. However, nothing in this Clause shall be a waiver by
Purchaser of any matters in respect of which it is entitled to indemnification pursuant to Clause
10.01.
ARTICLE Viii - DISPUTE RESOLUTION

8.01
Arbitration Proceedings. The Parties will attempt to resolve any dispute arising
hereunder through consultation and negotiation in good faith. If those attempts fail, a Party
may, by notice to the other Party at any time during those negotiations, refer the dispute to
binding arbitration for final resolution if the dispute pertains to adjustments under ARTICLE XI.
7880987.1
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Any such arbitration, and any other arbitration the parties may agree to conduct hereunder, will
be conducted under the Arbitration Rules of the ADR Institute of Canada, Inc.
ARTICLE IX - PROJECTIONS
9.01
Proiections If any information and materials pertaining to the Assets delivered
or made available by Vendor to Purchaser pursuant to this Agreement includes any evaluations,
projections, reports or interpretive or non-factual materials prepared by or for or received by
Vendor, Purchaser hereby releases and discharges Vendor from any claim and all liability to
Purchaser and Purchaser's assigns and successors as a result of use or reliance upon them.
Purchaser agrees that it will rely solely on its own appraisal and estimates as to the quantum or
value of the Assets and will rely solely on its own geological and engineering interpretation
analysis related thereto.
ARTICLE X - INDEMNITY

Indemnity by Vendor

10.01

Subject to Clauses 5.01 and 10.07, and provided that Closing has occurred, Vendor shall:
(a)

be liable to Purchaser for all Losses and Liabilities; and

(b)

indemnify and save Purchaser and its Representatives harmless from and
against all Losses and Liabilities,

as a direct result of any matter or thing arising out of, resulting from, attributable to or connected
with:
(c)

a breach of the representations and warranties of Vendor in ARTICLE IV; and

(d)

a breach by Vendor of its covenants contained herein,

except any Losses and Liabilities to the extent that the same either are reimbursed (or
reimbursable) by insurance maintained by Purchaser or are caused by the gross negligence or
wilful misconduct of Purchaser or its Representatives. In the absence of fraud, no claim or
action may be commenced by the Purchaser under this Clause, unless within twelve (12)
months following the Closing Time, written notice describing the claim in reasonable detail has
been provided to the Vendor, and the Purchaser hereby waives any right it may have at law or
otherwise to commence such a claim of action after that period.

Indemnity by Purchaser Provided that Closing has occurred, Purchaser shall:

10.02
(a)

be liable to Vendor for all Losses and Liabilities; and

(b)

indemnify and save Vendor and its Representatives harmless from and against
all Losses and Liabilities,

as a result of any matter or thing arising out of, resulting from, attributable to or in any way
connected with the Assets (occurring or arising from and after the Closing Time) including, but
not limited to post-Closing transfer registrations and occurring subsequent to the Closing Time,
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except to the extent that any Losses and Liabilities are reimbursed (or reimbursable) by
insurance maintained by Vendor, are caused by the gross negligence or wilful misconduct of
Vendor or its Representatives or are matters or things for which Purchaser is entitled to
indemnification under Clause 10.01.
10.03
Limitations on Indemnities Nothing in Clause 10.01 shall be construed so as
to require Vendor to be liable for or to indemnify Purchaser or any of the Purchaser's
Representatives in connection with any Consequential Losses or any Losses and Liabilities or
any claims to the extent arising as a consequence of the gross negligence or wilful misconduct
of Purchaser or any of the Purchaser's Representatives.
(a)

Nothing in Clause 10.02 shall be construed so as to require Purchaser to be
liable for or to indemnify Vendor or any of Vendor's Representatives in
connection with any Consequential Losses or any Losses and Liabilities or any
claims to the extent arising as a consequence of the gross negligence or wilful
misconduct of Vendor or any of the Vendor's Representatives.

10.04
Assets Acquired On "As Is" Basis By Closing, and notwithstanding the
foregoing provisions of this Article, Purchaser acknowledges that it is acquiring the Assets on an
"as is" basis. Purchaser acknowledges that it is familiar with the condition of the Assets,
including the past and present use of the Lands and the Tangibles, that Vendor has provided
Purchaser with a reasonable opportunity to inspect the Assets and the Title and Operating
Documents at the sole cost, risk and expense of Purchaser (insofar as Vendor could reasonably
provide such access) and that Purchaser is not entitled to rely upon any representation or
warranty of Vendor as to the condition, environmental or otherwise, of the Assets, except as is
specifically made pursuant to ARTICLE IV. Subject to the foregoing, Purchaser further agrees
that it shall:
(a)

be solely liable to Vendor for any and all Losses and Liabilities; and

(b)

indemnify and save Vendor and its Representatives harmless from any and all
Losses and Liabilities,

as a result of any matter or thing arising out of, resulting from, attributable to or connected with
any Environmental Liabilities and Abandonment and Reclamation Obligations, whether
occurring or accruing before or after the Closing Time, except to the extent that any such
Losses and Liabilities are matters or things for which Purchaser is entitled to indemnification
under Clause 10.01. Subject to the foregoing, once Closing has occurred, Purchaser shall be
solely responsible for all Environmental Liabilities and all Abandonment and Reclamation
Obligations as between Vendor and Purchaser. In addition, Purchaser hereby releases Vendor
from any claims Purchaser may have against Vendor with respect to all Environmental Liabilities
and Abandonment and Reclamation Obligations under the Regulations, at common law or
otherwise, including the right to name Vendor as a third party under any action commenced or
enforcement proceeding against Purchaser. In addition Vendor will also retain those other rights
and remedies available to it under the Regulations, under the common law or otherwise with
respect to any claim it may have against Purchaser under this ARTICLE X.
10.05
No Merger The indemnities set forth in Clauses 10.01, 10.02 and 10.04 will be
deemed to apply to, and will not merge in, any assignment, transfer, conveyance, novation or
other document conveying the Assets to Purchaser. Each Party will have full right of
7880987.1
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substitution and subrogation as to all covenants and warranties by others previously given or
made in respect of the Assets or any part thereof.
10.06
Carriage of Litigation If a claim is made under this ARTICLE X involving a
claim by a Third Party, the Party with greater exposure under this Agreement in respect of the
claim will have carriage of the Third Party litigation. It will consult with the other Party, which will
be entitled to retain its own counsel and participate in the litigation at its own expense.
10.07
Limit on Party's Responsibility Notwithstanding any other provision of this
Agreement no claim shall be made against a Party by the other Party for a breach of a
representation or warranty contained herein, or an indemnification in respect thereof unless
each claim of a breach exceeds One Hundred Thousand ($100,000 ) and the aggregate of all
such claims exceeds Five Hundred Thousand Dollars ($500,000). In no event shall the total of
the Losses and Liabilities of Vendor or Purchaser under this Agreement, including any claims
relating to its covenants, representations and warranties, or indemnification in respect thereof,
exceed Seven Million Five Hundred Thousand dollars ($7,500,000.00), except in the event of
fraud. This Clause shall not apply to the extent that any matter or thing is the proper subject of
an operating adjustment under ARTICLE XI.
10.08
Assumption Purchaser hereby assumes all obligations and liabilities of Vendor
in respect of the Assets, including Vendor's obligations under the Title and Operating
Documents.
ARTICLE XI - ADJUSTMENTS
11.01
Adjustments Except as otherwise provided in this ARTICLE XI and subject to
all other provisions of this Agreement, the Parties will adjust and apportion expenditures and
revenues of every kind and nature incurred, payable or paid in respect of the operation of the
Assets including operating, maintenance, development and capital costs, proceeds from the
sale of Hydrocarbon Substances, royalties, property taxes, prepayments and deposits, duties,
taxes and assessments, as at the Closing Time on an accrual basis including, but not limited to
the Vendor's share of the Orphan Well Levy and the AER Administration Fee attributable to the
Assets, and the following:

7880987.1

(a)

Where natural gas is not dedicated to specific sales contracts or other
arrangements, any adjustment in favour of Purchaser in respect of the proceeds
from the sale of such gas shall be based on the weighted average price received
by Vendor for gas sold in the province in which such gas is sold.

(b)

Vendor is entitled to the revenues and benefits from the ownership and operation
of the Assets incurred or accrued prior to the Closing Time and is responsible for
and will pay for the expenditures pertaining to the ownership, operation and
development of the Assets incurred or accrued prior to the Closing Time.

(c)

Purchaser is entitled to the revenues and benefits from the ownership and
operation of the Assets accrued from and after the Closing Time and is
responsible for and will pay for the expenditures pertaining to the ownership,
operation and development of the Assets incurred or accrued from and after the
Closing Time.
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(d)

Vendor's share of all Hydrocarbon Substances beyond the wellhead at the
Closing Time do not comprise part of the Assets and Vendor shall remove same
immediately after the Closing Time or the parties shall agree upon an adjustment
in respect of same.

(e)

There will be no adjustments for royalty tax credits or similar incentives that
accrue to a Party because of financial or organizational attributes specific to it,
other than gas cost allowances (or similar cost allowances).

(f)

Vendor shall be responsible for and pay for all physical work conducted on the
AFEs on or prior to the Closing Date, regardless of when invoices are received
by Vendor and all physical work conducted after the Closing Date shall be for the
account of the Purchaser.

(g)

All statements prepared under this Clause
11.01 will be prepared as
contemplated herein and in accordance with generally accepted accounting
principles applying the accrual method according to the GAAP Rules.

(h)

Vendor shall have delivered to Purchaser, by not less than two (2) Business
Days prior to the Closing Time, a written closing statement of adjustments (the
"Closing Statement") under this Agreement and Vendor will have made available
to representatives of Purchaser all information necessary for Purchaser to
confirm the calculations in the statement. The Parties will co-operate in settling
the adjustments and payment to be made on an interim basis and the amount so
agreed will be employed for the purposes of the Closing as an adjustment to the
Purchase Price and completion of the transactions contemplated by this
Agreement. For the purposes of the Closing Statement of Adjustments only,
there shall be an accrual of net operating revenue.

(i)

Purchaser and Vendor, in accordance with this Agreement, will make monthly
payments for the adjustments and will do a final statement of all adjustments (the
"Final Statement of Adjustments") within 180 days of Closing, except for Crown
royalty adjustments or audits which adjustments shall continue for 2 years
following Closing. Upon agreement as to all adjustments and payments to be
made, the net amount will be remitted by the Party who in the net result is
obliged to make payment.

U)

Notwithstanding the preceding Subclause, each Party will have the right, within
the later of six (6) months following the distribution of the Final Statement of
Adjustments by Vendor under Subclause 11.01 (i) or twenty four (24) months
following the Closing Time, to examine, copy and audit the records of the other
relative to the Assets for the purpose of effecting or verifying adjustments
required under this Article. The auditing Party will, upon reasonable notice,
conduct that audit at its sole expense during normal business hours at the offices
of the audited Party or at such other premises where those records are
maintained. Any ciaims of discrepancies disclosed by that audit will be made in
writing to the audited Party within two (2) months following the completion of that
audit. That Party will respond in writing to any such claims within six (6) months
of the receipt of notice of those claims. The Parties will resolve any outstanding
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claims of discrepancies under the arbitration provisions as set forth in ARTICLE
VIII if they are unresolved within two (2) months of that response.
(k)

Notwithstanding Subclause 11.01 U), further adjustments on the basis consistent
with this Article will be made as and when those items arise if notice requesting
that adjustment, including reasonable particulars thereof, has been given by a
Party to the other Party within thirty (30) days following receipt of a Thirteenth
Month Adjustment or a completed and agreed to audit or other report and the
need for that adjustment arises from:
(i)

a Thirteenth Month Adjustment, operator error adjustments or errors
established by joint venture audits within thirty-six (36) months after the
Closing Time; or

(ii)

errors established by an audit or other review of lessor royalty payments
that is conducted under the Regulations or Leases within sixty (60)
months after the Closing Time or such later time as may be prescribed by
the Regulations.

(I)

Subject to Subclause 11.01 (n) below, all payments made after the Closing Time
are to be paid within thirty (30) days after the amount is determined and, if not
paid within the thirty (30) days, will thereafter bear interest until paid at a rate of
interest equal to the Prime Rate plus one (1 %) percent compounded annually.

(m)

All freehold mineral taxes, surface and mineral lease rentals and any similar
payments made by Vendor to preserve any of the Lease or any Surface Rights
shall be apportioned between Vendor and Purchaser on a per diem basis at the
Closing Time.

(n)

Notwithstanding the foregoing, as an adjustment in favour of Purchaser, Vendor
will pre-pay its share of any amounts relating to 2016 municipal property taxes for
the period prior to the Closing Time. Following the Closing Time, Purchaser will
be responsible for the payment of all amounts owing for municipal property taxes
for 2016 regardless of when the invoice is or was issued.
ARTICLE XII MISCELLANEOUS

12.01
Partial Invalidity If any provision of this Agreement is held to be invalid, illegal
or unenforceable, the invalidity, illegality or unenforceability will not affect any other provision of
this Agreement and this Agreement will be construed as if the invalid, illegal or unenforceable
provision had never been contained herein unless the deletion of the provision would result in
such material change to cause the completion of the transactions contemplated herein to be
unreasonable.
12.02
Counterparts This Agreement may be executed in one or more counterparts,
each of which will be deemed an original instrument, and all counterparts together will constitute
one agreement.

7880987.1
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12.03
Notice All notices, consents and other instruments which are required or may be
given pursuant to this Agreement must be given in writing and delivered personally or by
facsimile as follows:
If to Vendor:

To:

PERPETUAL OPERATING TRUST
3200, 605 5th Avenue S.W.
Calgary, Alberta
T2P 3H5

Attention: Land Manager
If to Purchaser:

To:

PERPETUAL ENERGY OPERATING CORP.
3200, 605 5th Avenue S.W.
Calgary, Alberta
T2P 3H5

Attention: Land Manager
or in accordance with the latest unrevoked instructions delivered by one Party to the other. All
notices will be deemed to have been duly given at the time of delivery or, in the case of
facsimile, on the first business day after faxing.
12.04
Further Assurances After the Closing Time, at Purchaser's request, without
further consideration, Vendor will execute and deliver or cause to be executed and delivered
such other instruments of conveyance and transfer as Purchaser reasonably may request to
more effectively vest the Assets in Purchaser.
Amendments and Waivers No supplement, modification, waiver or termination
12.05
of this Agreement will be binding unless executed in writing by the Party to be bound thereby.
No waiver of any provision of this Agreement will be deemed or will constitute a waiver of any
other provision hereof (whether or not similar) nor will a waiver constitute a continuing waiver
unless otherwise expressly provided.
Expenses All expenses incurred by Vendor in connection with or related to the
12.06
authorization, preparation and execution of this Agreement and all other matters related to the
Closing of the transaction contemplated hereby, including all fees and expenses of counsel,
accountants and financial advisors employed by Vendor, will be borne solely and entirely by
Vendor; and all such expenses incurred by Purchaser will be borne solely and entirely by
Purchaser.
Transfer Taxes Purchaser will bear all sales, use, property, land transfer,
12.07
business transfer, commodity and other taxes (other than income taxes imposed on Vendor)
and duties, levies and other governmental charges incurred with respect to the transfer of the
Assets and the transactions undertaken pursuant to ARTICLE II.

12.08
Assignment Neither Party may assign this Agreement or any part thereof prior
to Closing. Except as otherwise provided herein, this Agreement will be binding upon and enure
to the benefit of the parties and their successors and assigns.
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12.09
Publicity Except as may be required by law, neither Party will make any press
release or other public disclosure of this Agreement or the transactions contemplated herein
without the prior consent of the other, not to be unreasonably withheld. The parties will consult
with each other on public disclosure with a view to joint disclosure where practicable.
12.10
Entire Agreement The provisions contained in any and all documents and
agreements collateral hereto shall at all times be read subject to the provisions of this
Agreement and, in the event of conflict, the provisions of this Agreement shall prevail. No
amendments shall be made to this Agreement unless in writing, executed by the Parties. This
Agreement supersedes all other agreements, documents, writings and verbal understandings
except the Confidentiality Agreement among the Parties relating to the subject matter hereof
and expresses the entire agreement of the Parties with respect to the subject matter hereof.
12.11
Subrogation The assignment and conveyance to be effected by this Agreement
is made with full right of substitution and subrogation of Purchaser in and to all covenants,
representations, warranties and indemnities previously given or made by others in respect of the
Assets or any part or portion thereof.
12.12
Governing Law This Agreement shall, in all respects, be subject to, interpreted,
construed and enforced in accordance with and under the laws of the Province of Alberta and
applicable laws of Canada and shall, in all respects, be treated as a contract made in the
Province of Alberta. The Parties irrevocably attorn and submit to the exclusive jurisdiction of the
courts of the Province of Alberta and courts of appeal therefrom in respect of all matters arising
out of or in connection with this Agreement.
12.13

Time is of Essence Time shall be of the essence in this Agreement.

12.14
Remedies Cumulative No reference to or exercise of any specific right or
remedy by a Party hereunder shall prejudice or preclude such Party from exercising or invoking
any other remedy in respect thereof, whether allowed at law or in equity or expressly provided
for herein. No such remedy shall be exclusive or dependent upon any other such remedy but
each Party may exercise any one or more of such remedies independently or in combination.
12.15
Signs and Notifications After Closing, Purchaser shall remove any signs which
indicate Vendor's ownership or operation of the Assets. It shall be the responsibility of
Purchaser, where necessary, to erect or install any signs that may be required by governmental
agencies indicating Purchaser to be the operator of the Assets and to notify other working
interest owners, gas purchasers, suppliers, contractors, governmental agencies and any other
person of Purchaser's interest in the Assets.
12.16

Limitations Act.

Subject to any limitation period specifically prescribed in this Agreement, the Parties expressly
agree, a is permitted by the Limitations Act, RSA 2000, Ch. L-12, to extend the two year time
period provided for under subclause 3(i)(a) thereof, to a period of four years.
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!N WITNESS WHEREOF this Agreement has been duly executed by each Party as of the date
first above written.

PERPETUAL OPERATING TRUST
By its trustee,
PERPETUAL ENERGY OPERATING CORP.

PERPETUAL ENERGY OPERATING CORP.

Per ~j~
PerL~a

Gary J a c k s ~ - - Vice
President,
Land,

Acquisitions

Divestitures~

sGsan Riddell Rose,
President and CEO

7880987.1
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SCHEDULE "A"
Attached to and forming part of a Purchase and Sale Agreement dated the 1st day of October,
2016 between PERPETUAL OPERATING TRUST, as Vendor, and PERPETUAL ENERGY
OPERATING CORP. as Purchaser
LANDS, LEASES, AND HYDROCARBON INTERESTS
NORTHERN SHALLOW GAS ASSETS
See property report dated September 8, 2016
Attached hereto consisting of 2161 pages

SOUTHERN SHALLOW GAS ASSETS
See property report dated September 1, 2016
Attached hereto consisting of 4902 pages
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PERPETUAL ENERGY INC.

Mineral Property Report
Generated by Susan Hargreaves on September 08, 2016 at 3:07:55 pm.
Selection
Admin Company:
Category:
Country:
Province:
Division:
Area(s):
Active / Inactive:
Status Types:
Lease Types:
Acreage Status:
Expiry Period:
Acreage Category:

cs

/J?Z-1 EXPLORER
CS EXPLORER Version: 11.00.01
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SCHEDULE "B"
Attached to and forming part of a Purchase and Sale Agreement dated the 1st day of October,
2016 between PERPETUAL OPERATING TRUST, as Vendor, and PERPETUAL ENERGY
OPERATING CORP. as Purchaser
WELLS

FACILITIES
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PEOG Well List

WellUWI
1 100/08·01-039-09W4/00
2 !00/09·28-039-16W4/00
3 100/07-1S-040-04W4/00
4 102/0S·31·040-12W4/00
s 10l/05-31·040·12W4/02
6 105/07-16·040·13W4/02
7 107/09-16·040-13W4/00
B l00/06·19·040·16W4/00
9 l00/06·20-040-16W4/00
10 100/06·31-040-16W4/00
11 100/07-0S-040-17W4/00
12 100/10· l3·040· 17W4/00
13 100/10-20-040-17W4/00
14 100/l6·23·040·17W4/00
lS I00/07-24-040-17W4/02
16 l00/07-24-040-17W4/00
17 100/10-27·040·17W4/00
18 100/07-34-040-17W4/00
19 l00/07-34-040· l 7W4/02
20 100/07-34-040-l7W4/03
21 108/12-20-041·04W4/00
22 100/07-35·041-05W4/00
23 100/03-18-041·0BW4/02
24 100/03-18-041-0BW4/00
25 100/11·20·041-0BW4/00
26 100/07·26·041-09W4/00
27 100/07-31-041-09W4/03
28 100/07-31-041-09W4/00
29 100/07·31·041·09W4/02
30 1D0/1S·08-041-10W4/00
31 100/07-26-041-10W4/00
32 l00/08·27-041·10W4/02
33 100/08-27-041·10W4/00
34 100/10-28-041-10W4/00
35 I00/04-30-041-10W4/00
36 100/09·3·1·041-10W4/00
37 100/10·3S-041-10W4/00
38 103/10·02-04l-11W4/00
39 102/ll·OS-04l·l!W4/00
40 102/11-08-041-11W4/02
41 100/ll-08-041-11W4/00
42 100/10-10-041-11W4/00
43 l00/10-ll-041-11W4/00
44 100/06·26-041·11W4/02
45 100/06·26-041·11W4/00
46 I00/13-03-041-12W4/00
47 100/06-05-041-12W4/02
48 100/06-0S-041·12W4/00
49 103/16-0S·041-12W4/00
so 102/08-06-041-12W4/00
51 102/09-06-041·12W4/00
S2 100/08-07-04l-12W4/00
S3 107/01-08-041-12W4/00
S4 103/0l-08·041-l2W4/00
5S l02/01·03-041·12W4/00
56 104/0l ·03-041-12W4/00
S7 100/0l-08-041-l2W4/00
SB l06/0l-08-041·12W4/02
S9 l06/0l-08-041·12W4/03
60 105/01·08-041-12W4/00
61 106/0l-08-041-12W4/00
62 l00/02-08·0'11-12W4/00
63 100/03·03·041·12W4/00
64 105/03·08-041·12W4/00
6S 103/03·08-041·12W4/00
66 102/03-08-041-12W4/00

R~ion
Operator
SOUTH INSIGNIA ENERGY
SOUTH QUATTRO EXPLOR
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SCJUTH SUNCOR ENERGY
SOUTH SUNCOR ENERGY
SCJUTH QUATTRO EXPLOR
SOUTH QUATTRO EXPLOR
SOUTH QUATTRO EXPLOR
SOUTH QUATTRO EXPLOR
SOUTH QUATTRO EXPLOR
SCIUTH QUATTRO EXPLOR
SOUTH QUATTRO EXPLOR
SOUTH QUATTRO EXPLOR
SOUTH QUATTRO EXPLOR
SOUTH QUATTRO EXPLOR
SOUTH QUATTRO EXPlOR
SOUTH QUATTRO EXPLOR
SOUTH QUATTRO EXPLOR
SOUTH HUSKY OIL OPERA
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PENN WEST PETRO
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PENN WEST PETRO
SOUTH PENN WEST PETRO
SOUTH PENN WEST PETRO
SOUTH PENN WEST PETRO
SOUTH PENN WEST PETRO
SOUTH PENN WEST PETRO
SOUTH PENN WEST PETRO
SOUTH PENN WEST PETRO
SOUTH IHSOATAHUB
SOUTH ENCANA CORP (2)
SOUTH ENCANA CORP (2)
SOUTH ENCANA CORP (2)
SOUTH HARVE5TOP
SOUTH PENN WEST PETRO
SOUTH TUSCANY ENERGY
SOUTH CANADIAN NATURA
SOUTH ARSENAL ENERGY
SOUTH HUSKY OIL OPERA
SOUTH HUSKY OIL OPERA
SOUTH HARVEST OP
SOUTH HARVEST OP
SOUTH HARVEST OP
SOUTH HARVEST OP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
SOUTH PERPETUAL CORP
Well Name
KELES NEW CACHE PROVOST 8-1-39-9

ACL ET Al REDWILLOW 9·28·39-16
PEOC PROVOST 7-18-40-4
PEOC l02Alll S-31-40-12
PEOC 102 Alli 5·31·40-12
PC HALKIRK EAST 7-16-40-13
PC HALKIRK EAST7-16-40·13
ACL ET AL RED WILLOW 6-19-40-16
CGRU REOWILOW 6·20-40-16
ACl ET Al REDWILOW 6·31-40-16
GRIZZLY ET Al HALKIRK 7-5-40-17
ACl ET Al RED WILLOW 10·13-40-17
ACl ET Al REDWlllOW 10·20·40·17
ACl ET Al RED WILOW 16-23·40·17
ACl ET AL RED WILOW 7-24-40-17
ACl ET Al RED WILOW 7-24-40·17
ACl REOWILOW 10-27-40·17
ACL RED WILLOW 7-34-40-17
ACl RED WILLOW 7-34-40-17
ACl RED WILLOW 7-34-40-17
RENAISSANCE llA3 OOLCY 12-20-41·4
PEOC BORDER 7-35·41-S
PEOC PROVOST 3-18-41-8
PEOC PROVOST 3-18-41-8
PEOC PROVOST 11-20-41·8
PENN WEST CANPAR PROVOST 7-26-41-9
PEOC PROVOST 7•31-41·9
PEOC PROVOST 7-31·41-9
PEOC PROVOST 7-31-41·9
PENN WEST ET Al PROVOST 1S-8-41-10
POST ET AL PROVOST 7-26-41-10
PENN WEST ET Al PROVOST 8-27-41-10
PENN WEST ET Al PROVOST 8·27·41-10
PENN WEST ET Al PROVOST 10-28-41 •10
PENN WEST ET Al PROVOST 4-30-41-10
PENN WEST ET Al PROVOST 9-34-41-10
PENN WEST ET Al PROVOST 10-35-41-10
410S77 PROVO 10·2·41-11
ECA PROVOST 11-8-41-11
ECA PROVOST 11·8·41-11
ECA PROVOST 11·8·41-11
KRANG PROVO 10-10-41-11
PENN WEST PROVOST 10·11-41-11
TUSCANY ET Al PROVOST 6·26-41·11
MERLANO HB THOMlK 6-26-41-11
TIV ET AL BELL 13-3-41-12
RENAISSANCE 8EllH lK 6-S-41-12
RENAISSANCE BEllH lK 6-S-41-12
HARVEST ET AL 160 HZ BELL 16·5·41·12
COYOTE BEll 8-6-41-12
COYOTE BEll 9·6·41-12
COYOTE BEll8-7-41-12
PEOC 1A4 BELL 1·841-12
PEOC HZllA2 BELL 1·8-41-12
PEOC HZl lC BELL 1·8·41-12
PEOC HZl 1C2 BELL l·B-41-12
PEOC HZl lA BEll 1-8-41-12
PEOC HZ 10 BELL 1-8-41-12
PEOC HZ 10 BEll 1-8-41-12
PEOC HZL 1A3 BELL 1·841-12
PEOC HZ 1D BELL 1·8·•11-12
PEOC BELL 2-8-41-12
PEOC BEll 3-8-41-12
PEOC HZl 4B3 BELL 3-8-41-12
PEOC HZL 3C BELL 3-8-41-12
PEOC BELL 3-8-41-12

Status
ABAN

FLOW

ABNOZN
ABAN
ABAN
ABAN
JNKABAN
A&W
SUSP
ABAN
ABNOZN
ABAN
SUSP
SUSP
SUSP
ADAN
ABN02N
SUSP
ABNDZN
ABNOZN
SUSP
SUSP
ABAN
SUSP
DRLCSO
SUSP
ABAN
ABAN
ABNDZN
ABNOZN
ABAN
ABAN
ABNDZN
ABN02N
SUSP
DRLCSO
FLOW
SUSP
ABAN
CMGlD
ABAN
ABNOZN
SUSP
ABAN
AB&RE
ABAN
ABAN
ABNOZN
PUMP
PUMP
PUMP
SUSP
ABAN
ABAN
ABAN
ABAN
ABAN
ABAN
ABNDZN
ADAN
ABANORNZN
ABAN
ABAN
ABAN
ABAN
ABAN

GAS
GAS
Oil
GAS
O&G
Oil
GAS
GAS
GAS
GAS
GAS
GAS
GAS

Type
O&G
Spud Date
1/25/1993

2/26/1953
6/13/1977
10/20/1982
10/20/1982
3/16/1993
9/14/1988
7/28/1961
9/17/1959
12/17/1961
4/29/1961
8/9/1961
10/28/1967
9/8/1955
5/26/1959
S/26/19S9
12/23/1970
8/12/1961
8/12/1961
8/12/1961
10/8/1997
6/17/1979
12/30/2003
12/30/2003
9/14/2003
9/16/1976
8/12/1976
8/12/1976
B/12/1976
7/2/1981
6/S/1980
1/20/1981
1/20/1981
3/25/2000
7/27/1980
8/22/1982
l/18/1981
5/4/2003
9/19/2007
9/19/2007
9/16/1983
6/20/1978
3/16/1978
S/28/2001
9/S/1983
9/11/1977
7/9/1984
7/9/1984
6/18/2006
S/22/1996
4/9/1996
6/27/1983
10/13/1997
8/29/1994
S/31/1994
9/14/1994
S/13/1994
6/7/1995
6/7/1995
3/B/199S
6/7/199S
7/14/1983
6/5/1984
3/19/1995
6/8/1994
S/22/1994

RR Date
1/29/1993

O&G

1/23/1953
6/9/1977
10/16/1982
10/16/1982
9/9/1988
9/9/1988
7/17/1961
9/8/1959
12/7/1961
4/17/1961
8/1/1961
10/22/1967
8/30/1955
5/20/19S9
5/20/19S9
12/15/1970
8/2/1961
8/2/1961
8/2/1961
10/5/1997
6/10/1979
12/27/2003
12/27/2003
9/8/2003
9/13/1976
8/8/1976
8/8/1976
8/8/1976
6/30/1981
6/1/1980
1/16/1981
1/16/1981
3/16/2000
7/22/1980
8/19/1982
1/16/1981
S/1/2003
9/17/2007
9/17/2007
9/13/1983
6/17/1978
3/13/1978
S/23/2001
9/2/1983
9/8/1977
6/29/1984
6/29/1984
6/5/2006
S/15/1996
3/28/1996
6/23/1983
10/6/1997
8/21/1994
S/23/1994
9/7/1994
S/4/1994
5/28/1995
5/28/1995
2/2S/199S
5/28/1995
7/17/1983
S/31/1984
3/10/199S
S/31/1994
S/14/1994
GAS
GAS
O&G
GAS
GAS
WATSOURCE
O&G
GAS
O&G
GAS
GAS
O&G
GAS
GAS
GAS
GAS
GAS
GAS
GAS
GAS
O&G
GAS
GAS
GAS
GAS
O&G
GAS
GAS
O&G
O&G
Oil
GAS
Oil
Oil
Oil
Oil
WATOISPOSA
Oil
Oil
Oil
Oil
Oil
O&G
Oil
Oil
O&G
WATDISPOSA
WATDISPOSA
Oil
Oil
OIL

Abnd Date
1/28/1993

Surface Location
100/08-0l-039-09W4/00

Prod Date

5/5/1978 1/23/2001
2/20/2001 11/20/2007
12/9/1982 12/21/20H
1/1/1997 12/21/2014
10/22/1995
12/2/1988
12/17/1971
5/6/1978 7/lS/1988
5/6/1978
8/10/1972 7/13/1990
8/13/1972
8/18/1972
12/17/1971
1/21/2007
10/29/1971 1/21/2007
12/19/1971
10/2S/1971
3/2/1972
1/4/1972
3/12/1972
11/10/1997

2/27/2004

4/1/1982
4/1/1982

3/24/2009
7/24/2013
4/8/2009
7/28/2013
4/8/2009
3/27/2009
3/27/2009
7/28/2013
3/27/2009
7/24/2013
7/24/2013
3/26/2009
3/25/2009
3/26/2009

9/13/2013
9/20/199S
7/22/1998
10/22/2010
10/22/2010

12/1/1981
S/8/2004
12/10/2007 6/28/2010
12/10/2007 6/28/2010
12/9/1997
9/13/1997

2/27/2004
9/8/1982 1/18/2000
7/22/1993
12/22/1977 7/22/1993
12/22/1979 7/22/1993
3/1/1982 17/22/2015
11/2/1982 5/6/1999
3/1/1982
3/1/1982
12/1/2004
6/1/1985

5/25/2001

100/09·28-039-16W4/00
100/07-18-040-04W4/00
l02/0S-31·040·12W4/00
102/05-31·040-12W4/02
100/09-16·040·13W4/00
102/09-16-040-13W4/00
100/06-19·040·16W4/00
100/06-20-040-16W4/00
100/06-31 ·040· 16W4/00
100/07-0S-040-17W4/00
100/10·13·040-17W4/00
100/10-20-040·17W4/00
100/16-23-040-17W4/00
100/07-24-040-17W4/02
100/07-24·040·17W4/00
100/10-27·040·17W4/00
100/07·34-040-17W4/00
l00/07-34-040-17W4/02
100/07·34·040·17W4/03
10B/12·20-041-04W4/00
100/07-35·041·0SW4/00
100/03-18-041--0BW4/00
100/03·18·041·08W4/00
I00/11·20·041-08W4/00
100/07-26·041·09W4/00
l00/07-31-041·09W4/00
100/07·31·041·09W4/00
100/07-31-041·09W4/00
100/15-08·041-10W4/00
100/07-26-04l-10W4/00
100/0B-27·041·10W4/02
100/08-27·041-10W4/00
100/10-28-041-10W4/00
I00/04-30-041-10W4/00
100/09·34·041·10W4/00
100/10·3S·041·10W4/00
103/10·02·041·11W4/00
102/ll-OB-041-11W4/00
102/ll.()8-041·11W4/02
100/11-0B·041-11W4/00
100/l0-10-041·11W4/00
100/10-11-041-11W4/00
100/06-26·041-11W4/02
100/06·26-041·11W4/00
100/13-03·041·12W4/00
100/06·05·041-12W4/02
100/06·05-041·12W4/00
100/13-0S-041-12W4/00
100/16-31·040-12W4/00
100/16-31·040·12W4/00
100/08-07·041·12W4/00
100/0B-08-041-12W4/00
100/03-08-041·12W4/00
100/03·08·041-12W4/00
100/03-08-041-12W4/00
100/03-0B·041·12W4/00
100/03-0B·041-12W4/00
100/03-08·041·12W4/00
100/03-08·041-12W4/00
100/03·08-041-12W4/00
100/02-08-041·12W4/00
100/03·08·041-12W4/00
100/02-0B-041-12W4/00
100/02-0B-041-12W4/00
100/02·08·041·12W4/00
10/14/1977
9/22/1995
7/2/19BS
7/13/2006
7/7/1996
7/9/1996
8/30/1983
10/22/1997
9/7/1994
6/9/1994
9/23/1994
5/20/1994
6/7/1995
6/24/199S
3/16/1995
6/7/199S
8/7/1983
7/1/1984
3/31/1995
6/17/1994
S/31/1994

Ace
Code
Wl9001
Wl9548
Wl2279
Wl257B
Wl4943
Wl2645
W12656
Wl2016
Wl2017
W12018
W12020
Wl2021
Wl2022
Wl2023
W01037
Wl2024
Wl202S
Wl7987
Wl2026
Wl2027
W13413
Wl2294
W16701
Wl6620
Wl6S72
Wl0817
WlS602
WlSGOO
W15601
W11570
Wl0818
Wl0944
W10943
Wlt1858
W13440
Wl0976
Wll240
Wl7323
W19069
W19070

Prod Zone
N/A
ELRL
MNVL
ElRl
Vl<NG
N/A
ELRl
Vl<NG
VKNG
OC02
VKNG
VKNG
VKNG
VKNG
VKNG
VKNG
VKNG
GlCC
GlCC
VKNG
SPRK

lOMR
VKNG
lMNV
GlCC
MNVL
VKNG
VKNG
VKNG
5PRK
VKNG
VKNG
N/A
VKNG
VKNG
ClRD
ClRO

W1129S
W11038
Wl1046
W15146
Wl0581
W11470
W12S18
Wl2519
Wl7280
Wl3058
Wl304S
Wl2538
Wl3329
Wl2BOO
Wl2S07
Wl29SO
Wl2508
W91233
Wl3204
Wl3202
Wl3203
W90267
WlS440
W12931
Wl2S10
W12S09

UNDF

N/A
GLCC

N/A
VKNG
VKNG
N/A
N/A
ElRl
GlCC
ElRl
ElRl
ElRl
ElRl
ElRl
ELRl
ElRl
ElRl
ElRL
ElRl
UNDF
ElRL
ELRL
N/A
ELRL
ElRL
ElRL
ELRL
ELRL

Field Name
VIKING KINSELIA

VIKING KINSELLA
VIKING KINSELLA

KILIAM
VIKING KINSELIA
KILIAM
KlllAM
KlllAM
KlllAM
KlllAM
KlllAM
KlllAM
KILLAM
KILIAM
KlllAM
KILIAM
KILLAM
KlllAM
KlllAM
KlllAM
KlllAM
KILIAM
VIKING KINSELIA
VIKING KINSELIA

VIKING KINSELIA
VIKING KINSELLA
VIKING KINSELIA
VIKING KINSELLA
VIKING KINSEllA
VIKING KINSELLA
VIKING KINSELIA
VIKING KINSELIA
VIKING KINSELIA
VIKING KINSELLA
VIKING KINSELLA
VIKING KINSELIA
VIKING KINSEllA
VIKING KINSELIA
VIKING KINSELIA
VIKING KINSEllA
VIKING KINSELIA
VIKING KINSELIA
VIKING KINSEllA
VIKING KINSELIA
VIKING l(INSEllA
KILLAM
KILLAM
KILLAM
KlllAM
KlllAM
KlllAM
KlllAM
KILLAM
KlllAM
KlllAM
KlllAM
KlllAM
KlllAM
KlllAM
Kill.AM
KILLAM
KILLAM
KlllAM
KlllAM
KILLAM
KILLAM

Well
License
0155856

0005975
0064155
0097881
0097881
0134673
0134673
0021077
0017648
0021752
0020628
0021109
0032929
0010079
0017086
0017086
0039375
0021110

0021110
0021110
0206696
0076179
0298273

0298273
0292180
0060102
0059589
0059589
0059589
0090961
0083110
0088263
0088263
0231963
0084335
0097048
OOBS862
0284614
0375484
0375484
010295S
0070019
0068754
02S49S9
0102880
0065624
0107616
0107616
0351371
0187S78
0186116
01018S9
0206275
016922S
0167159
0169771
0166083
017812S
0178125
017314S
0178125
0102179
0107378
0173141
0167291
0166256
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Reaion
Other
Other
Other
Other

Operator
PERPETUAL CORP
PERPETUAL CORP
PERPETUAL CORP
PERPETUAL CORP
Well Name
PEOC HZ EDSON 1-16-51-16
PEOC HZ EDSON 8-16-51-16
PEOC HZ EDSON 13-20-51-16
PEOC HZ EDSON 4-29-51-16

PEOC Licensee wells but Beneficial Ownership to go with POC

WellUWI
100/01-16-051-16W5/00
100/08-16-05l-16W5/00
100/13-20-051-16W5/00
l00/04-29-051-16WS/OO

Area
IFacility Code
WEST Ci:148325
Surface Location
OO/Ol-20-051-16W5

PEOC Licensee facility but Beneficial Ownershi_!)_ to go with POC
Region
WEST CENTRAL

Status
FLOW
FLOW
FLOW
FLOW

Type
GAS
GAS
GAS
GAS
Spud Date
11/21/2014
12/10/2014
10/1/2014
10/26/2014
RR Date
12/9/2014
1/10/2015
10/25/2014
11/19/2014

Prod Date Abnd Date
1/23/2015
2/3/2015
7/15/2015
7/6/2015

Surface Location
Prod Zone
100/01-20-051-16W5/00 WLRC
100/01-20-051-16W5/00 WLRC
100/01-20-051-lGWS/OO WLRC
100/01-20-051-16WS/OO WLRC

Field Name
EAST EDSON JV
EAST EDSON JV
EAST EDSON JV
EAST EDSON JV

Well License
0471364
0471365
0469537
0469539

185

Facility List
Region

Area

Facility Code

Surface Location

SOUTH

BIRCHWJWY EAST

10106

00/01-08-047-10W4

SOUTH

BIRCHWAVY EAST

10114

00/08-31-047-10W4

SOUTH

BIRCHWAVY EAST

10115

00/14-11-047-11W4

SOUTH

BIRCHWAVY EAST

10586

00/12-08-048-10W4

SOUTH

BIRCHWAVY EAST

12372

00/02-26-054-10W4

SOUTH

BIRCHWAVY EAST

12373

00/10-33-054-10W4

SOUTH

BIRCHWAVY EAST

12659

00/14-14-055-15W4

SOUTH

BIRCHWAVY EAST

12662

00/09-23-055-15W4

SOUTH

BIRCHWAVY EAST

13193

00/06-30-057-16W4

SOUTH

BIRCHWAVY EAST

20433

00/08-25-057-17W4

SOUTH

BIRCHWAVY EAST

23720

00/04-18-044-06W4

SOUTH

BIRCHWAVY EAST

23796

00/09-36-055-14W4

SOUTH

BIRCHWAVY EAST

27488

00/08-34-055-14W4

SOUTH

BIRCHWAVY EAST

30201

00/15-05-056-12W4

SOUTH

BIRCHWAVY EAST

30762

00/07-35-057-16W4

SOUTH

BIRCHWAVY EAST

31663

00/12-19-044-06W4

SOUTH

BIRCHWAVY EAST

31729

00/14-24-055-17W4

SOUTH

BIRCHWAVY EAST

31797

00/01-29-057-15W4

SOUTH

BIRCHWAVY EAST

32092

00/10-31-041-04W4

SOUTH

BIRCHWAVY EAST

32161

00/13-26-055-13W4

SOUTH

BIRCHWAVY EAST

32332

00/14-06-056-13W4

SOUTH

BIRCHWAVY EAST

32438

00/09-29-055-16W4

SOUTH

BIRCHWAVY EAST

33270

00/14-10-056-16W4

SOUTH

BIRCHWAVY EAST

33980

00/16-09-055-11 W4

SOUTH

BIRCHWAVY EAST

33986

00/04-24-054-11W4

SOUTH

BIRCHWAVY EAST

34084

00/07-23-056-13W4

SOUTH

BIRCHWAVY EAST

34157

00/05-12-055-13W4

SOUTH

BIRCHWAVY EAST

34223

00/01-18-056-13W4

SOUTH

BIRCHWAVY EAST

34548

00/12-10-053-11 W 4

SOUTH

BIRCHWAVY EAST

34854

00/13-35-055-15W4

SOUTH

BIRCHWAVY EAST

34913

00/16-34-055-15W4

SOUTH

BIRCHWAVY EAST

34995

00/06-08-057-15W4

SOUTH

BIRCHWAVY EAST

35294

00/11-11-055-12W4

SOUTH

BIRCHWAVY EAST

35933

00/05-14-055-14W4

SOUTH

BIRCHWAVY EAST

35941

00/16-10-055-14W4

SOUTH

BIRCHWAVY EAST

36141

00/09-08-056-16W4

SOUTH

BIRCHWAVY EAST

36751

00/01-18-056-15W4

SOUTH

BIRCHWAVY EAST

36825

00/15-07-056-13W4

SOUTH

BIRCHWAVY EAST

36954

00/05-25-056-15W4

SOUTH

BIRCHWAVY EAST

37328

00/01-27-058-16W4

SOUTH

BIRCHWAVY EAST

37505

00/02-27-054-11W4

SOUTH

BIRCHWAVY EAST

37533

00/08-15-054-11 W 4

SOUTH

BIRCHWAVY EAST

37834

00/10-08-055-11 W4

SOUTH

BIRCH\NAVY EAST

37867

00/07-16-056-13Vv'4
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Facility List
Region

Area

Facility Code

Surface Location

SOUTH

BIRCHWAVY EAST

37882

00/05-08-056-13W4

SOUTH

BIRCHWAVY EAST

38049

00/10-05-056-14W4

SOUTH

BIRCHWAVY EAST

38432

00/15-14-055-14W4

SOUTH

BIRCHWAVY EAST

39691

00/02-01-056-13W4

SOUTH

BIRCHWAVY EAST

39780

00/12-20-056-13W4

SOUTH

BIRCHWAVY EAST

39814

02/14-06-056-13W4

SOUTH

BIRCHWAVY EAST

39839

00/09-24-057-17W4

SOUTH

BIRCHWAVY EAST

40052

00/08-14-054-11 W4

SOUTH

BIRCHWAVY EAST

40811

00/16-25-056-16W4

SOUTH

BIRCHWAVY EAST

42711

00/14-32-047-10W4

SOUTH

BIRCHWAVY EAST

49044

00/15-04-055-12W4

SOUTH

BRUCE

10121

00/03-06-047-15W4

SOUTH

BRUCE

10122

00/10-12-047-15W4

SOUTH

BRUCE

10593

00/08-08-048-14W4

SOUTH

BRUCE

10594

00/10-01-048-15W4

SOUTH

BRUCE

21738

02/10-11-04 7-16W 4

SOUTH

BRUCE

23719

00/04-35-048-18W4

SOUTH

BRUCE

25687

00/07-02-046-17W4

SOUTH

BRUCE

25814

00/11-07-048-14W4

SOUTH

BRUCE

27384

00/02-25-047-15W4

SOUTH

BRUCE

31030

00/06-22-049-18W4

SOUTH

BRUCE

32285

00/01-16-047-14W4

SOUTH

BRUCE

32714

00/07-24-047-19W4

SOUTH

BRUCE

35017

00/11-17-047-15W4

SOUTH

BRUCE

37469

00/07-04-046-16W4

SOUTH

BRUCE

37491

00/12-31-046-14W4

SOUTH

BRUCE

37510

00/09-04-046-17W4

SOUTH

BRUCE

38004

00/10-02-047-16W4

SOUTH

BRUCE

38031

00/09-35-046-17W4

SOUTH

BRUCE

40248

00/16-11-049-18W4

SOUTH

BRUCE

40613

00/16-14-047-14W4

SOUTH

BRUCE

9842

00/10-35-046-18W4

SOUTH

KILLAM

10117

00/08-10-047-12W4

SOUTH

KILLAM

10119

00/11-10-047-12W4

SOUTH

KILLAM

10590

00/10-22-048-11W4

SOUTH

KILLAM

30082

00/03-07-043-13W4

SOUTH

KILLAM

33765

00/08-16-044-12W4

SOUTH

KILLAM

33767

02/08-16-044-12W4

SOUTH

KILLAM

33977

00/09-30-046-12W4

SOUTH

KILLAM

34324

00/10-08-043-11 W4

SOUTH

KILLAM

34812

00/16-22-042-15W4

SOUTH

KILLAM

39629

00/04-08-043-15W4

SOUTH

KILLAM

41169

02/08-28-041-13W4

SOUTH

KILLAM

8485

00/03-08-041-12W4
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Facility List
Region

Area

Facility Code

Surface Location

SOUTH

KILLAM

8486

00i03-08-041-12W4

SOUTH

KILLAM

9230

00/12-23-043-11W4
00/05-15-054-09W4

SOUTH

MANNVILLE

36811

SOUTH

MANNVILLE

40845

00/15-19-054-10W4

SOUTH

MANNVILLE

41539

00/14-06-054-10W4

SOUTH

WARWICK

12375

00/10-08-054-16W4

SOUTH

WARWICK

23649

00/06-08-053-16W4

SOUTH

WARWICK

29489

00/10-13-051-17W4

SOUTH

WARWICK

30454

00/07-19-052-15W4

SOUTH

WARWICK

31376

00/04-30-052-15W4

SOUTH

WARWICK

32240

00/01-28-053-16W4

SOUTH

WARWICK

37133

00/14-32-052-15W4

SOUTH

WARWICK

37168

00/09-06-052-16W4

SOUTH

WARWICK

37357

00/05-04-052-16W4

SOUTH

WARWICK

38086

00/16-29-053-16W4

SOUTH

WARWICK

39809

00/07-03-052-15W4

SOUTH

WARWICK

41486

00/04-14-052-17W4

NORTH

CALLING LAKE

15033

00/09-32-071-20W4

NORTH

CALLING LAKE

23446

00/15-29-072-18W4

NORTH

CALLING LAKE

26921

00/14-13-072-21W4

NORTH

CRAIGEND

20676

00/01-27-065-11W4

NORTH

CRAIGEND

20719

00/09-08-066-l0W4

NORTH

CRAIGEND

22394

00/09-25-064-14W4

NORTH

CRAIGEND

22395

00/03-28-064-12W4

NORTH

CRAIGEND

28764

00/16-01-064-13W4

NORTH

CRAIGEND

32237

00/07-15-064-12W4

NORTH

CRAIGEND

36976

00/11-30-064-11W4

NORTH

CRAIGEND

39973

00/10-22-064-11 W4

NORTH

CRAIGEND

39974

00/07-23-064-13W4

NORTH

CRAIGEND

40463

00/05-30-064-10W4

NORTH

DARWIN PANNY

25645

00/04-02-095-18W5

NORTH

DARWIN PANNY

26619

00/10-28-095-12W5

NORTH

DARWIN PANNY

26666

00/09-08-094-18W5

NORTH

DARWIN PANNY

26751

00/15-35-094-18W5

NORTH

DARWIN PANNY

28109

00/08-13-100-01 W5

NORTH

DARWIN PAN NY

39101

00/09-25-093-18W5

NORTH

EAST SIDE

15954

00/03-20-077-10W4

NORTH

EAST SIDE

16303

02/12-16-079-09W4

NORTH

EAST SIDE

16304

00/06-23-079-10W4

NORTH

EAST SIDE

16623

00/10-16-081-07W4

NORTH

EAST SIDE

25293

00/12-32-078-08W4

NORTH

EAST SIDE

25320

00/12-16-079-09W4

NORTH

EAST SIDE

27297

00/11-16-079-09W4

NORTH

EAST SIDE

32647

00/11-11-076-10W4

188

Facility list
Region

Area

Facility Code

Surface Location

NORTH

EAST SIDE

39355

00/10-21-078-08W4

NORTH

MARTEN HILLS

15245

00/07-12-073-25W4

NORTH

MARTEN HILLS

15247

00/07-20-073-02W5

NORTH

MARTEN HILLS

15384

00/11-20-074-23W4

NORTH

MARTEN HILLS

15385

02/11-20-07 4-23W4

NORTH

MARTEN HILLS

15386

00/13-21-074-23W4

NORTH

MARTEN HILLS

15388

00/14-22-074-24W4

NORTH

MARTEN HILLS

15390

00/14-29-074-25W4

NORTH

MARTEN HILLS

15529

00/06-33-075-26W4

NORTH

MARTEN HILLS

15798

00/04-30-076-25W4

NORTH

MARTEN HILLS

15963

00/04-22-077-24W4

NORTH

MARTEN HILLS

20129

00/06-03-075-23W4

NORTH

MARTEN HILLS

23362

00/13-14-072-01 W5

NORTH

MARTEN HILLS

25245

00/11-05-074-25W4

NORTH

MARTEN HILLS

25321

02/11-05-074-25W4

NORTH

MARTEN HILLS

30783

00/13-08-072-26W4

NORTH

WABASCA

16507

00/14-15-080-26W4

NORTH

WABASCA

22595

00/15-13-080-26W4

NORTH

WABASCA

34209

00/10-06-081-24W4

NORTH

WEST SIDE

15242

00/09-23-073-09W4

NORTH

WEST SIDE

17086

00/08-36-086-19W4

NORTH

WEST SIDE

17150

00/06-10-087-01 W5

NORTH

WEST SIDE

17318

00/05-08-088-18W4

NORTH

WEST SIDE

22598

00/13-27-077-02W5

NORTH

WEST SIDE

25319

02/09-23-073-09W4

NORTH

WESTSIDE

25377

00/06-06-084-01 W5

NORTH

WEST SIDE

26786

00/03-22-088-01 W5

NORTH

WEST SIDE

26808

00/09-03-088-25W4

NORTH

WESTSIDE

27834

00/03-31-093-14W4

NORTH

WEST SIDE

28057

00/05-20-092-14W4

NORTH

WEST SIDE

30652

00/07-12-083-26W4

NORTH

WEST SIDE

30816

00/12-30-084-21 W4

NORTH

WEST SIDE

30926

00/05-17-085-22W4

NORTH

WEST SIDE

33219

00/06-16-087-18W4

NORTH

WESTLOCK

13602

00/11-06-060-19W4

NORTH

WESTLOCK

13603

00/11-06-060-19W4

NORTH

WESTLOCK

14125

00/14-29-064-01 W5

NORTH

WESTLOCK

14340

00/02-16-065-18W4

NORTH

WESTLOCK

14734

00/10-16-068-26W4

NORTH

WESTLOCK

20716

00/08-12-066-19W4

NORTH

WESTLOCK

20931

00/07-21-068-26W4

NORTH

WESTLOCK

21700

00/16-11-058-13W4

NORTH

WESTLOCK

23667

00/10-22-061-20W4

NORTH

WESTLOCK

30427

00/14-25-061-23W4
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Facility List
Region

Area

Facility Code

Surface Location

NORTH

WESTLOCK

33837

02/02-16-065-18W4

NORTH

WESTLOCK

36772

00/08-36-059-20W4

NORTH

WESTLOCK

36952

00/09-10-062-18W 4

NORTH

WESTLOCK

36988

00/15-07-062-18W4

NORTH

WESTLOCK

37329

02/02-17-063-17W4

NORTH

WESTLOCK

37401

00/02-32-062-18W4

NORTH

WESTLOCK

37708

00/02-14-062-18W4

NORTH

WESTLOCK

37791

00/10-27-059-20W4

NORTH

WESTLOCK

37875

00/11-26-067-25W4

NORTH

WESTLOCK

38561

00/11-16-068-26W4

NORTH

WESTLOCK

38991

00/08-22-060-17W4

NORTH

WESTLOCK

38992

00/02-28-058-13W4

NORTH

WESTLOCK

39426

00/02-07-062-22W 4

NORTH

WESTLOCK

39606

00/06-15-060-17W 4

NORTH

WESTLOCK

39668

00/11-17-062-18W4

NORTH

WESTLOCK

39699

02/09-10-062-18W 4

NORTH

WESTLOCK

40521

00/02-27-058-13W4

NORTH

WESTLOCK

40693

00/15-33-060-18W4

NORTH

WOODEN HOUSE

17038

00/10-20-085-22W4

NORTH

WOODEN HOUSE

17088

00/08-13-086-23W4

NORTH

WOODEN HOUSE

20913

00/07-04-087-25W4

NORTH

WOODEN HOUSE

25243

00/11-23-087-24W4

NORTH

WOODEN HOUSE

25244

00/09-27-084-22W4

NORTH

WOODEN HOUSE

25265

00/13-08-084-01 W5

NORTH

WOODEN HOUSE

25310

00/12-18-084-01 W5

NORTH

WOODENHOUSE

26810

00/09-24-087-01 W5

NORTH

WOODEN HOUSE

28453

00/09-07-084-01 W5

NORTH

WOODEN HOUSE

30815

00/09-01-086-23W4

NORTH

WOODEN HOUSE

30818

00/11-16-085-22W4

NORTH

WOODEN HOUSE

35774

02/14-14-084-22W4
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Major Facility List

4·6

Name of Gas Plant

ARCHER KILLAM

ARCHER BRUCE

ARCHER VIKING

ECA WILDON 9·29·0SS·16W4 · now
called Wostok 09-29·055·16W4

Registered#

ABGP0001613

ABGl'0001211, ABGP0001599

00/11·10·047-12W4

location
00/12·23·043·11W4

00/03·06-047·1SW4

FACILITY UC#
F0009230

F0010119
F0010121

licensee Name
PEOC

PEOC
PEOC

ABGP0l02810

A6GP0001175

00/09·29·0SS-16W4

ACTIVE

ACTNE
ACTIVE

Status

SUSPENDED - Now active
focHity with 3rd party
processing
SUSPENDED· Abnd in DDS Decomm. Site piles only

ACTIVE

PEOC

PEOC

Suspended

PEOC

F001538S

PEOC

SUSPENDED

F0015384

ABGP0001117

Fl5390

PEOC

F0032438

OO/l4-22·074-24W4

ABGP0001229

F00170BG

ABGP000125l

DEVON MARTEN HILLS

00/14-29-074-2SW4

ABGP0001411,ABGP0001599

00/11-20-074·23W4

MartenHi!1s2

00/08-36·086·19W4

F0017150
F0017318

CABRE MARTEN HILLS

PARAMOUNT SALESKI

AOGP0001973
ABGP0001682

ACTIVE
ACTIVE-Plant

00/06-10-087-0lWS
OO/OS·08·088· 1SW4

ABGP0001319

F14S04

F13717

CNRL

Direct Energy Market I Active

PEOC
PEOC

DEVON MUSKWA ffEEPEE CK)
HUSKY SALESl<I 5-8

MafnGGS

West Pool GGS

01-32·061-22W4

ABGP0001293

East Pool GGS
Abee Gas Plant

13-36-066-27W4

Active

Big Bend Gas Plant

13·36·066·27W4

fl5795

CNRl

PEOC

CNRL

Su1pended

Active

Active
ABGP0001132

F15390 F14125

•*Note that there are 2 seoarate CO&O Ae-reements for this location and CNR operates both.
16-28·094-18WS
ABGP0110886
F17600
Baytex

Martin Hills
12-18·076-2SW4

F13604

Darwin Gas Plant

Jarvie Plant

AOGP0001260

ABGP0001229 ABCSD014125

1333002 Alberta ltd. Susnended

13·24-060·26W4

F10594

14·29-064·01WS

ABGP0001783

Westlock Gas Plant

10·01-048-1SW4

Suspended

Dominion East Bruce

Contact Number}

Other Owner Working Interest {Company Name and

Perpetual Energy Operating Corp.

Working Interest
98,02% PEOC

1.98% PEOC
88,00% PEOC

Penn West Petroleum - Just reccived an Assignment
from Penn West to Cleo Energy Corp. eff July 28,

2016

93.50% PEOC
1.14%
O.o2¾

Operator

Facllitv Subtype

401 Gas Plant Sweet

Subtype

,01 Gas Plant Sweet
401 Gas Plant Sweet

401 Gas Plant Sweet

401 Gas Plant Sweet

404 GP Acid Gas lnj
404 GP /\ckl Gas In'

404 GP Add Gas In}

401 Gas Plant Sweet

404 GP Acid Gas lnj

100.00% PEOC

100.00¼ 1333002Albertaltd.

43.13% CQ Enemv Canada Resoures
56.87%
87.25% CNRl
6.48%
6.27%

0.00¼ CNRL

20.00%

53.33% Baytex
26.67%

0.50% CQ Energy Canadi'I Resoures
24.27%
69.27%
5.97%
245% Sabre
10.00%
16.51%
71.04%
5.17% CNR
58.08%
36.74%

0.00¾

100.00¾ PEOC
58.56% PEOC
33,56¾
7.89%
58.56'¾
33.56%
7.89%
67.11%
17.11'¾
1S.77%
50.00%
50.00¾

0.60%

60.45% PEOC
12,60¼
26.95%
60.45% PEOC
12.60%
26.95'¼
98.77% PEOC
0.63%

5.00¾

50.00% PEOC
45.00%

0.96%
0.19¾
4.13%

0.06%

Perpetual Energy Operating Corp.
ConocophiHips Canada (BRC) Partner.;hlp
C.8.Statler
Coastlll Resources
Federated Co-operatives
Rlchdale Rei.oun:es
Enen:apit.1 Energy Ltd.

Perpetual Energy Operalln& Corp.
Canadian Natural Resources
Penn West
Perpetual Energy Opernti~ Corp.
Cam1dl:im Natural Resources
ARC Resources Ltd.
Perpetual Energy Operating Corp.
Canadian Natural Resources
ARC Resources ltd.
Perpetual Energy Operating Corp.
lGSAr:ency
Rockhill Resources
PeflJetual Energy Operating Corp.
Perpetual EnerKV Operating Cor .
Harvest Oil Operations
Progress Energy Ltd,
Perpetual EnerKV Operating Corp.
Harvest Oil Operations
Progress Energy ltd.
Perpetual Energy Qferatl_!!! Corp.
Harvest Oil Operations
Pro ressEnergyltd,
Perpetual Energy Opetatirig Corp.
Harvest Oil Operations
Pro ress Energy Ltd.
Perpetual Energy Operating Corp.
Canadian Natural Re:rources
CO Energy Canada Resources
Inland Development
Daytight Energy ltd.
Perpetual Enernv OpcrnUng Corp.
Canadian Natural Resources
Sabre Energy Partnership
Perpetual Energy Operating Corp.
Canadian Natural Resources
Sabre Energy Parlnershle_
Perpetual Enerov Operating Corp.
BaytcxEnercvttd.
Pavilion Energy Carp. (Niven)
CNRhatdslar erWI
Perpetual Energy Operating Corp.
CQ Energy Canada Resources
Canadian Natural Re1ourcC$
!Apache Canada Ltd.
Perpetual Energy Operating Corp.
1333002 Alberta Ltd. {subsidiuy of Perpetual Energy
Inc)
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SCHEDULE "C"

Attached to and forming part of a Purchase and Sale Agreement dated the 1st day of October,
2016 between PERPETUAL OPERATING TRUST, as Vendor, and PERPETUAL ENERGY
OPERATING CORP. as Purchaser

PIPELINES

2

7880987.1

192

Schedule C • Pi_e_elines

45733

LIC#
28160
29765
34655
30029

32

17
16
14

0
0

0

49464
49464

50792
25833
25833
25833
25833

4

APPROVAL DATE
19/07/2001
6"/2004
3f/Oet2010

14J02/2006
22J02/2005

4/312010

LSD

FR SEC

FR
3
7
6

7

24
12
16
26

11

12
31
32

10

RGE

FR

66

FRlWI'

.
26

62

22
22
20

22
23
22
4

4

4

4
4
4

4
4
4

4
4

4
4
4

'

13
17
13
100

66

00

25

10

6
3
7

4
4
4
4

Pl

4

22

23

23
22
4

22

22

17

20
20
17

22

4
4
4
4
4
4

4
4

4
4

4

BE
BE

PL
PL
PL
BE

PL
PL
PL

H2S

STATUS
A

SUBSTANCE

1.3

D
N

LGTH
3.36
1.17

N

N

0
0.6
0.03
0
0
0

R

D
N

PL
PL

2.56

1.3
154
0,17
0.64
I

D

0
0

R
D
D
D

BE

1.2
0.58

A
0

A
A
0
0
A

0

0

0

3.47

0.64
0.55
1.3

PL
PL
PL
PL
PL

9.72

0

BE
OE

0.913

2.04

PL
PL

02

N

0.0!1
1.13

BE
BE

8.3
0.58
2.78
0.9
1.57
1.32

0
0
A
0
0
0
A
4

4
4

cs

PL
PL

OE

PL
PL
PL
PL

1.97

D

0

0

A

0

D

0

0

0

0
0

0

0
0

0

A

0
0

A
0

A

2.65

21
0.19
1,57
15.00
13.3
0.39

to

41

12

12
12

12

16
16
19
17
17
16
17
17
16
15
12
12

4

4
4
4
4
4
4
4

0

0
0
0
0

0
0
0

A

A

0
1.4
4.32
0.24
0.32
2.42
0.04
0.25

D
D
A

0
0

OJS

A

A
A
A

NG
NG
NG
NG
NG
NG
OE
OE
OE
OE
OE
OE
OE
OE
OE
OE
OE
OE
OE

00

3.6
32

WT

G

s

A

MAT

FPLP

2245.1

6003

TYPE

0

3592

T!B
2601
301

GRADE

13ll0

1970

4000

0
0

MOP

B

w

M

w

JOINTS

2001
2001
2'01
2501
2601
2601
2601
3592

X42

X42
X42

2901
2001
2501
2601

5tX

2601
2601
3501

4140

4980

4140
0
0
0
4000
5000
0

-

"''°

4SSO

4350
0
0

0
0

1020

5100

---

0
4350
4900
4970
0
0
0
4970

4280

0000

-

0
4970
4970
0
4200
4960

4650
4960

491)0

41lll0
4960
4'60
7650
0

4260

4960

0

---

w
w
w
w
w
w

w

w
w

w
w

M

M

w
w

w
w

w
w
w

w

H

w
w

w
w
w

w
w
w
w
w
w
w
w
w
w
w
w
w
w
w
w

w
w
w

w
w
w

B

w
w
w
w

w
w

w
w
w
w
w
w

M

H

82.6

14

3400

2245.1

2001
8.3

2245.1
2245.1
2245.1
2245.1
Z245.1

2245.1

2245.1

5LX
2245.1

2245.1

22453
Z2453

2245.3
2245.3
2245.3

5l)(

Z245.3

2901

2601
2901
2001
,00\

2245.3

2245.3

3592
2301

3502
3502

2601
2601
2001
2601
2901
2001
2001
301
301
3591

8

2901
2001
2001
290!
2601

2245.1

2245.1

22450

Z245.3

2245.3

2245.3
Z245.3
2245.3
A\05
Z245,1
2245.1
Z245.1

Z245.1

2245.1
2245.1
Z245.1
FPLP
FPLP
2245.1
Z245.1
2245.1

w

T

T
T
T
T
T
T
T
T
T

w
w

0
0
0
0
0
0
0
0
0
0
0

2245.1

2245.1

----

0

3592

800
860
860

3582
3502

800

2245,1

CENT
CENT
CENT
CENT
CENT
CENT
CENT
CENT
CENT

800

800

860

800
600

860

CENT

800

2000

2901

T

w

T
T
T
T

860
860
608

CENT
CEN
CENT
CENT
2245.1
STAR

0
0
0
0
0
0

2245.1
2245.1

0

p

2245.1

2245.1
2245.1

2245.1

2245.1

Z245.I
Z245.1

3502

2502

3592
3592
2901
2901
2001
2601
2901
2001
2501

Z245.1

2245.1
3400
2245.1

X42

3502

s

TIB
2901

X42

6063

SL

5LX
2245.1

s
s
s
s
s
s
s
s
s
s
s
s
s
s
s
s
s
s
s
s
s
s
s
s
s

F

s

F
F

F
F
F

F
F

F
F
F

F

F
F

F

s
s
s
s
s
s
s
s

G
G

s

s
s
s
s
s
s
s
s
s
s
s
s
s

A

p

s

2245.1
2245.1
2245.1
224'5.1

756
3502

s

2.54

FPLP

32
12.7

114.3
127
114.3

3.12

4.8
16.14
32
4
3.18
32
32

32

32
2.8
2.8

3.18

3,16

G

114.3
ff/
114.3

88.9

3.18
3.18

32
3.18

3.18

3.18
2.8
2.77

3.16
3.16
2.77
3.18
3.18
5.54
3.18
3.18
3.16
3.2
32
3.2
3.2
12.5
12.5
3.2

3.2
3.2
32
3.2
3.2
3.2
3.2
254
2.54
2.54
254
2.54
2.54
2.54

2.54
2.54
254
2.54
2.54
3.55
3.2
3.93

s
s
s
s
s
s
s
s
s
s
s
s

10
3.2
4
4
3.2
32

114.3

114.3
114.3
114.3
80.9
00.9
86.9

114.3
114.3
114.3

114.3
114.3
114.3
114.3

114.3
114.3

114.3

3.2
32
32
32
32

80.9
8"9
114.3

88.9

3.18

114.3

86.0

3.2
3.2
3.18
3.16
3.18
3.18

...,
114.3

32

3,18

00.8

3.18
114.3
114.3
168.3
114.3

88.11
114.3
114.3
114.3

114.3
IM.3
114.3
6B9
114.3
60.3

114.3
168.3
168.3
114.3

11"3
t14.3
60.3
114.3
114.3
114.3
114.3
114.3
114.3
114.3

124

80.8

124
114.3
114.3
114.3
114.3
114.3
114.3
88.9
114.3
00.0
60.8
60.6
00.8
00.8
80.8
60.8
80.8
00.8
60.B
80.6

llO

60
00

88.9
117.4

1002

8
50
0

60

60

llO

60
60
60
60

60
60

!JO

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

0

0
0
0
0
0
0
8
0.4
0.4
0.4
0
0
0
0
0
0
0
8
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
8
0
0
0
0

0

NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
N

1.13

2.93
1.7
3.42
2.27
3.84

NG

1.3!)

BE
BE
BE

0

PL
PL
PL
PL

10

'

0

6E

4
4
4
4
4
4

4
IB
16
17
19

4
4

18
18
18

17
17

18
18

4

1.03

0.19
1.57
0.85
3.00

4

MS

19

4
4
4
17

0.1
2.16

16

PL
PL
PL
4
4

4.16

18

cs

BE

4
4
4
4

'

18
18
18
16
18
19

4
4

4

41

12

4
4

4
4

4
4

PL
PL
PL
PL
PL
PL

PL

18
16

BE

PL
PL
PL
Pl

PL
PL
PL

BE
OE
BE

10
10
10
10
9
9
10
10
9
10

4

4
4
4
4

4

4
4

4

21
13
18
15
15

25
14

49

16
18
18

MS

A

41
41
41
41

4

18

4

0.35
0.00
0.28
0.23

A

12

0.3

A

SG
SW

co
A

A

A

A
A
A

NG

NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
NG
tlG
NG
NG
NG
NG

4

PL
PL
PL
PL
PL

0.23
0.22

12

4

12

12

"

51

0.65
0.65
22
0.01
8.51
0.24
0.8
3.44
1.49
2
1.02
1.22
1.63
0.1
214

4
4
4
4
4

BE
SE
SE
6E
BE
6E
BE
OE
BE
OE
OE

0.03
~23
0.85
0.8
0.6
0.19

12
12
12
12
12

2.14

4

BE
BE
BE
6E
BE
6E
BE

41

41
41
41
41
41
41

4
4
4
4
4

41

49
49

4

92
73

55
55
53
53
52

41)

23

22
56
00
79

79
GI

54

52

51
49

"'

23

16

10
2

10

35
7

61
61
62
00
62
02
62

73
73

7
11
17

II
27

4

52

54
54
54
54

5
12
12
17
17

52

54

6

19
19
10
31

49
40

52
53
48
51
40
49
49
49

15
11

49

49

49

"'

48

49

48
34
3
4
4
15
12

48

11
18

49

6
32

"

35
2
15
2
2
26

24

5
24

25

"

17
8

15
16
4

,.,.

18

,0

21

4

8

10
15

5
10
2
2
2
5
16
3
3
10
3
6
4
4
6
4
8
4
2
6
16

18

54

55
55
'57

3
6
10
14
8
5
1
8
1

25
25

13

WE

Pl

10
10
2
8
7
6
4

12
1

3

II

4

15
8
6
8
6
8
8
8
8
8

11
13
3
3
3
3
3
3
3
3
3

11

26
26
15

58
57
58
60
60
60
60
41

3

8
8
8
8
5
5
8

4
4
4

WE

•

PL

PL

WE
WE

PL

3

13
15
16
16
16
1
18
8
6
4
6
3
8
WE
WE
WE
WE
WE
BE
BE
BE
BE
OE
BE
OE
BE
OE
OE
BE
BE
OE

3
3
II
11
3

15

BE
BE
BE
BE
OE

Pl

WE
WE
WE
WE
BE
WE
OE
WE
WE
WE
WE
WE
WE

•
•

I
29
I
20
32
35

BE
BE

FRWOF FRFAC TO LSD TO SEC TOlWP TORGE TOWOF TOFAC
4
4
4
4

62
82
73
20
18

BE
WE
WE
WE
DE
BE
BE
WE
WE
DE

4

73
55

4

24
14

55
18
22

Pl

20

15

15

23

23

54

25

54
54

4

13

26

54
54

23

15
21

55
55
53

.,

''
4
4
4
4

31

4
4
4
4

18
18
18

cs

17
4

PL

19

18

4

18

51

52
52
48

,.
18
18
17
10
17

5

19

16

PL

16

OE
WE

49

49
51
49
18
18

49

49
49

14

49
49
49

4

49

31

41)

,0

15
IS
11
3

16
18
16

4
4
4
4
4
4
4

24
24

40

5

35
4
4
4
4
4
4
4

52

18

10
10
10
10
9
9
10
10
9
10
10

'

100
92
73
57

7
I
8
2
14
10
8

25

21!07/2000

22/02/2005

13103/2009
5ro/200I
26/01/2004
16101/2006

6

"""""'"'
2'1<Wl997
14
6
2
18
7
7
10
20
12
25

"'

28lll5l2006

29/01/2004

21l
54

18

25"'5/2004
7
4
8
I
2
9
16
10
13
12

GO

""'2006

Z7

7ll/1900
616/1006

WE
WE
WE
WE
BE
BE
WE
WE
DE
BE
WE
WE
WE
WE
BE
WE
WE
WE
BE
BE
BE
WE

4
4
4
4
4
4
4

13/06/1933
15112/1995

I

4

5
11

16/00/1909

l!l18120!J7

79
79
GI
61
61
62

\6/fYSl20(fl

2<I
26

21/00/2000

25/07/2007

25/07/2007
31107/2005

4
5

'

16

2
5
10
6
3
10
6
5
6

16

18

52

5/4/1994

18

28/01/1994
22/0111982
10/1'1935

52
52

53
53

25/0311901

28/09/2007
11

4
17

8

tG/12/1996

4

5

12

10/9}1980

13

12

1Ch'9/'1980

25/02/1006

23/02/1993
8/2/2002
113/1992
1/JJ1952

23/09/2009

•

2S/11/t982

11/311937
16
16
2
6
3
7
7
6
16
4

4

158
3
6
8
10

113/1982
17/05/1996

4

4

28J05/1984

15
16

25/02J1900

23/09/2009

18

48

50
48

12
2
13
34
35

18
14

49
41)

4
10

48

18
18

4
4
4

4
4

4
4
4

18
18
18
33

49

16
18
19
18
17
16
17
17
16

12
12

15
12
12

41

4
4
4
4
4
4

4

4

4
4
12

12

12
12
12

12
12
12
12
12

4
4

41
41

41
41

41

41
41

41
41

41

41

12
12

41

41
41

41

60

58
60
60
60

51
58
58

49

22

8
8
8
8
8

15
5
8
8
8
8
8
8
8
0
8
8
8

15

6
27
15

I

16

"

18

2/3/2805

22/02/2007
S/10/2007
6112/2007
23110/2008
24/11/2008

219/1994
21911994

14/09!1995

14/09/1995

lffi/2003

3
6
3
3
3

12
11

15/0J/20IM

50
I
5
6
1
1
3
1
I
15
16
17
18
19
20

14/0W1995
14/09/1005

25833

4
4
4
4
4
4
4
4
4
4
4

23IOlll2009
5/8/2004
23I09/201l9

21
22
23

2flfl9!}6
7f0/1995

29616

22J02/2007

24

2/111995

19/11/2009
19/11/2009
22/11/2004

25833

20

2009/1995

49

29
30
37
36
39
41

1
2
2
I
2
3
1
3
1
4
5
6
6
22
25
26
26

12

1
I
I
2
1
7
I
25
40
2
2
3
1
2
4
5
I
I
1

12

49351

LINE#

0

50032

FtELD

0

0
0
0

0

I
5
2
3
1
2

ABEE

ABEE

ABEE

50339
50339
503$7
34039

42200

52012
52012
20047
20047
20047
40400

ABEE

ABEE
ABEE
ABEE

ABEE
AMAOOU
AMAOOU
ASTOTIN
ASTOTIN
23579
23679

39755
43710
43710
19374

32348

49917
49917

36936
49917
49917

30100

22509

22013
22013
22013

17031
17167
18875
21147

17031

17031

17031

17031

49925
49925

48259

35175
36175
45811
48128

32348

BEAUVALLON

ATHABASCA EAST
BEAUVALLON
BEAUVALLON
BEAUVALLON
BEAU VALLON
SEAUVALLON
BEAUVALLON
BEAUVALLOt~
BEAUVALLON
BEAUVALLON
BEAUVALLON
BEAVERHILL LAKE
BEAVERHILL LAKE
BEAVERHILL LAKE
BEAVERHILL LAKE
BEAVERHlLL LAKE

BEAVERH1LL LAKE
SEAVERHILL I.AKE
BEAVERHlll LAKE
BEAVERHILL LAKE
BEAVERHILL LAKE

BEAVERHILL LAKE
BEAVERHILL lAKE
BEAVERHILL LAKE
BEAVERHILL LAKE

BEAVER Hill LAKE
BEAVERH!Ll LAKE
BEAVERHILL LAKE

BEAVERHILL LAKE
49917
49917
'9917
49917
49917
40017
49917
49917
49917
<19917
40017
49917
50443
47275
47275

25633
25'l33
2S!J33
25833

31

48402

25633

34
1

29,'04/1W7

-·
25933

29!04lt997

BEAVERHILL LAKE
BEAVERHILL lAKE
BEAVERHILL LAKE
BEAVERHILL LAKE
BEAVERHILL LAl<E
BEAVERHILL LAKE
BEAVERHILL LAKE
BEAVERHILL LAKE
BEAVERHILL LAKE
BEAVERHILL LAKE
BEAVERHILL LAKE
BEAVERHILL LAKE
BEAVERHILL LAKE
BELUS
BELLIS
BELLIS
BELLIS
BELLIS
BELLIS
BELLIS
BELLSHILL LAKE
BELLSHILL LAKE
BELLSHILL LAKE
BELLSHILL LAKE
BELLSHILL lAKE
BELLSHILL LAKE
BELLSHILL LAKE
BELLSHILL LAKE
BELLSHILL LAKE
BELLSHILL LAKE
12
13
6
14
16
2
2
6
I
11
6
12
13
3
2
3
2
3
2
3
2
2
3
3
25'l33

1

25617
2'618

1

BELLSHILL LAKE
BELLSHILL LAKE
BELLSHILL LAKE
BELLSHILL IAl<E
BELLSHILL LAKE
BELLSHILL LAKE

INTI.

LEVEL

sm

24
0
0
0
0

24

24
19
0

31
31

0
0

31
31

0
0

25

21
39

31

50
0
25
16
16
0
0
0
24
26
0
35

10

0
0
0

COAT

u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u
u

u

31

0

0
31
31

31
83
27

u

0
31

31

17
0

31
31

45
35

'5

35

62

Z7

u

u
u
u
u
u
u
u
u

u

u
u
u
u
u
u
u
u
u
u

31

31

u

31

u

u

u
u

u

0
0

25

0
0
0
0
0
0

0
0
0
0
0
0
0
0
0

0

31

25
25

u
u
u
u
u
u
u

0
0
21
25

u
u

u
u
u
u
u
u

u

u
u
u
u
u
u
u
u
u

EM/

cc

cc

cc

cc

cc

cc
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SCHEDULE "D"

Attached to and forming part of a Purchase and Sale Agreement dated the 1st day of October,
2016 between PERPETUAL OPERATING TRUST, as Vendor, and PERPETUAL ENERGY
OPERATING CORP. as Purchaser

MATERIAL CONTRACTS

7880987.1

194

AGREEMENTS WITH 60 DAYS OR MORE TERMINATION NOTIFICATION
PEOC File

Agreement

~

~

JS00007
JS00014
JS00139
JS00140
JS00277
JS00285
JS00340
JS00410
JS00415
JS00446
JS00454
JS00467
JS00474
JS00476
JS00480
JS00499
JSO0S00
JS00502
JS00518
JS00533
JS00537
JS00SS0
JS00581
JS00671
JS00680
JS00719
JS00782
JS00841
JS00971
JS01020
JS01059
1501281
JS01282
JS01297
JS01298
JS01300

Effective
Propertv

Producer

60 Days
90 Days
60 Days

Gas Transportation
Gas Gathering and Processing

Klllam/Bellshlll
Hastings
Hattie Lake East
Haight Mundare
Hastings Coulee
Birch/Mannville
West Lavoy
Mannville
West Holden
Viking Kinsella

canadian Natural
Canadian Natural
PEOC
PEOC
PEOC
Penn West
PEOC
PEOC
PEOC
Husky Oil Operations
Signalta Resources
Signalta Resources
PEOC
PEOC
Pine Cliff

9-Mar-92
1-Nov-02
1-May-02
1-Jun-87
1-Feb-82
1-Jan-04
1-Feb-98
1-Sep-99
1-Nov-96
l-Dec-03
l-Mar-03
1-Nov-01
1-Sep-95
1-Jan-83
24-Sep-03
1-Mar-98
1-Nov-00
3-Jan-02

60 Days
365 Days
60 Days
90 Days
90 Days
90 Days
90 Days
60 Days
90 Days
60 Days
180 Days
90 Days
90 Days
60 Days
60 Days

Gas Handling
Water Disposal
Gas Processing
Volume Commitment Pooling
Gas Handling
Gas Transportation
Gas Transportation
Contract Well/Facilities Operating
Gas Gathering and Processing
Gas Handllng
Contract Well/Facilities Operating
Water Disposal

Hoole/Wabasca
Clyde Lake
Mannville
Wabasca Hoo!e
Thornbury
Willingdon
Abee
Craigend
Craigend
Leismer
Leismer
Leismer

Tidewater
CCS Energy Services
PEOC
Tidewater
AltaGas
Canadian Natural
Canadian Natural
PEOC
PEOC
PEOC
PEOC
PEOC

PEOC
PEOC
Insignia Energy
PEOC
PEOC
PEOC
PEOC
Husky Oil Operations
Husky Oil Operations
Statoil
Statoil
Statoil

1-Oct-02
1-May-07
1-Aug-94
1-Oct-02
1-Jan-11
1-May-04
1-Oct-97
l-Aug-05
1-Aug-05
1-Sep-12
1-Sep-12
30-Aug-12

90 Days
60 Days
90 Days
90 Days
60 Days
60 Days
60 Days
60 Days
60 Days
60 Days
60 Days
60 Days

Gas Transportation and Processing
Gas Handling
Common Stream

Gas Processing
Facilities Usage (Processing)
Facilities Usage (Processing)

Gas Gathering, Transmission & Processing
Gas Transmission and Processing
Gas Gathering and Processing
Gas Processing

Gas Processine
Gas Transportation
Gas Transportation
Facilities Usage (Processing}
Gas Gathering and Processing
Gas Processing and Gathering

Gathering Fee Agreement
Transportation Letter Agreement
Processing and Gathering

Apache Canada
PEOC
PEOC

I!r.m.

PEOC
Long Run
Pine Cliff Energy
PEOC
PEOC
Monterey Energy
Devon Canada
Husky Oil Operations
PEOC
Barnum Petroleum
Pine Cliff Energy
OMERS Energy
PEOC
PEOC
PEOC
Repsol Partnership
AltaGas Ltd.
PEOC

Water Disposal

PEOC
PEOC
PEOC
PEOC
TAQA North
TAQA North

Termination

60 Days
60 Days
90 Days
90 Days
180 Days
60 Days

Gas Processing

Cenovus Energy
Husky Oil Operations
Ganadian Natural
Canadian Natural
PEOC
PEOC

QJ!.\i
1-Sep-03
1-Dec-01
1-Mar-05
1-Mar-05
1-Mar-07
1-Feb-07

Gas Transportation and Processing

Leismer
Thornbury
Marten Hills
Marten Hills
Teepee Creek
Teepee Creek
Figure Lake North
KIiiam
Haight Mundare
North Mannville
North Plain Lake
Sunland/Wostok
Mannville
Mannville

Operator

Prior to December 31, 2022

Prior to December 31, 2022

OTHER
Enmax Retail Services Agreement dated July 7,
2016 between PEI and Enmax
Lease Agreement with Perpetual Energy Inc.
for the Athabasca Office
2005 GasEDI Bas Contract for Sale and
Purchase of Natural Gas dated January 5, 2015
between Perpetual Operating Trust, by its
trustee, Perpetual Energy Operating Corp. and
Mercuria Commodities Canada Corporation
and FTP Transaction Confirm dated
September 26, 2016 between Perpetual
Energy Operating Corp. and Mercuria
Commodities Canada Corporation

1-Aug-16
1-Dec-11

31-Jul-17
Perpetual will be terminating
30-Nov-16 this lease

195

PEOC FIie

Agreement

lli!ml1.!r

:r....,

.iFOOO-J2.
JF00003
JF00004

JF00005
JF00006
JFOOOlO
JFD901l
Jf00012

-

AGRF;_EMENTS WITH 60 QA YS OR MORE TERM/NA TJON NOT/FICA TIO/i
PEOC
EffccUw

Uka!n 13·23-056-15W4 Comp

AFE Oniy for own1mhip
Constructlon, ownership & Operation
Constructron, Ownership & Operation
Construction, ownership & Operation
Construction, Ownership & Operation
Construction, Ownershlp & Operation

DuvemayGasP!ant
Jarrow Gas Plant 08-14·45•11 W4

Construction, Ownership & Oper:ition

JarrowGGS

Construction, ownership & Operation

Ho!denWestGasPlant

Buff Coulee Gas Plant
Ouvernav Gas Gathering Fad!lties

Kl!!amGasPlant

09!r§f01"

OMERS
PEOC

W9Qilng Interest

ll.,l!

Tcnnlnatlon

!!rm

l·Jan-81
4-Jan-82

Upon abandonment & rec!amatlon

1.6183¾
55,735000¾

10-Juf-78

Upon abandonment & redam.ition

95.580000¼

10.Ju!-78

Zarion

23.28620"/4

1-Jan-83

Upon abandonment & redamatlon
Upon abandonme:nt & redam;tion

Zargon

27.82000¾ 19-May-99 Upon ab1mdonment & redam:ition

PEOC

Devon

PEOC
PEOC

100%

Upon abandonment & redamatton

98.01550%

Hllay-78

JF00013

Construction, Ownership & Operation

Kinsel!aProductionfaclHty

Quertflrl!

9.87955%

1-Sep-78

Upon abandonml!nt & reclamation

JF00014

Comtruction, ownership & Operation

Hig:hva!e Comprenion Facitttlos

Long Run

12.000¼

1-Ju}.£0

Upon abandonment & reclamation

JF00020

Construction, Owneuhip & Operation

Sunland GGS & Comp

PEOC

100.00%

l-Jan-76

& Transm.

Uponabandonment&reclamation

Uponabandonment&.reclamation

33.33330%

l·Dec-82

Upon abandonment & roelamat!on

Various

l·May-96

Upon abandonment & rl!damation

PEOC

87.500:)%

l·Mar-78

Upon abandonment & reclamation

PEOC

83.514430%

JF00021

Construction, ownershfp & Operation

TherienGGS

C~JR

1F00022

Ownership Confirm

Vikinc Kinsella GS and Sales line

QuHtfirn

Jf00023

Con~truction, Ownl!rship& Operation

Viking Hattie Gu Plant 11·10•4712W4

Jf00024

ownership Confirm

WarwftkGGS

Jf00025

Construction, ownership & Operation

WilltngdonGasPlant

CNR

JF00026

Constructk)n, ownership & Operation

Buck Creek Compressor 5.5.47-5

Penn wen

JF00029

Construction, ownership & Opuatlon

V\'hltfofd GG, Com~tfon & Transminlon Fru:::mty

CNR

JF00030

Construction, own1mh!p & Operation

North BoauvaHon GGS

JF00031

Construction, ownership & Ope-ration

JF00032

Commnnb

Upon abandonment & redamztion

50.00¼

22-0ct-98

Upon abandonment & reclamation

10.00000¼

l-Jan-79

Upon abandonment & redamation

6.25~A

l·Nov-95

Upon abandonment & redamation

45.1300%

l•Jan-90

Upon abandonment & rec!amat!on

CNR

0.7055%

1-Nov•SO

Upon abandonment & rec:lamatlon

Wost SeauvaHon GGS

CNR

56.7500U

1-Nov-eo

Pipe Conveyan«

Bruce

PEOC

100.00%

1-0ct-09

Upon abandonment & reclamation

P~p-Jr¢4u,fr=Corr.,:o

JF00033

Pipe Ccnveyanee

Bnr-A

PEOC

100.00%

1-0ct-09

Upon abandonment & reclamation

P,;:i,Lrn,p1m:t--.:.Hfr1>ffl~r4,,11

JF00034
Jf00035

Construction, ownership & Operation
Pl pe Conveyance

Hairy Hills: 1/\Mlingdon 8•36-055•14W4
Pembina

93.75
6.25

1-Nov-74
1-Nov-09

Upon abandonment & nicfamatlon
Upon abandonment & reclamation

JF00036

Constru:::tron, Ownership & Operation
Construction, ownership & Operation

Jarvie 14·29-64-01 WS Fac!Hty

PEOC
PEOC
PEOC

100

1-Nov-09

Chard

CNR

33.33333%

Upon abandonment & reclamation
Upon abandonment & redamation

Construction, ownership & Operation

West Seauva!lon Compression Facility
Haight 6-8 Plant and GGS

22.7219¾

1-Mar-OS
1-0ct-86

93.055000%
0.496W/4

1-Nov--76

JF00037
JF0003S
JF00040
JF00050

Construction, ownen.hlp & Operation
Construction, ownership & Operation

Jf00056
JFOOOSS

Construction, ownership & Operation

JF00061

Abo•

CNR
PEOC
CO Enl!1'Q'Y Can. Ros,

Desmarais
North Mitsue

CNR

Heart Lake Compression &. Oehy

CNR

Jf00109

Comtruction, ownership & Operation
Construction, ownerih!p & Operation

East Clyd'e fadl!ty9·23•73·9W4M

PEOC

Jf0024S

Com:tructlon, ownership & Operation

PEOC

JF00246
JF00247

Construction, Ownership & Opuatlon

call!nclake 09·32-71-20W4 Comp.
Amad0u camng Lake Facll!tl.!!$

JF00255

Construction, ownership & Operatlon

Constructfon, ownership & Operation
Construction, Ownen.hlp & Operation

Pe!ican Lake 05--25•78•20W4

S~o::kl GGS & Pit

PEOC

Husky
Husky
PEOC
CenOVU$

Construction, Ownership & Operation

BlrchTarFatNities
Marten HIils NE GGS
cache GP& GS

CNR

JF00579

Construction, ownership & Operation
Construction, ownership & Operation

JF006Bl
JF00683

Construction, ownership & Operation
Construction, ownership & Operation

MartenHHlsGasP!ant

PEOC

JFOOOB4

Construction, ownership & Op!!ration

Wa::Uoek GS & Pipeline
Wer.tloek Ga; Plant

JF00685

Construction, ownership & Operation

JF00687

Construction, Ownership & Operation

We::tlock Sour Gas Plmnt
Teepee Crnk Gaj Plant

CNR
CNR
CNR

JF00588
JF00688

Construction, Ownl!fship & Operation
Construction, Ownership & Operation

Surmont North GGS
Salor.kl Thiekwood Hll!s

ConocoPhf!!ips
PEOC

Jf00590
JFOOS92

Construction, ownership & Operation
Construction, ownership & Operation

lelstmrGasPlant
ow!seye Comp. Fadlity

PEOC

JF00593

OwlseyeGGS

JF00695

Construction, ownership & Operation
Conrtruction, ownership & Operation

Portage Comp. Faci!lty

Blatkpcarl

JF00596

Construction, Own!!rshlp & Operation

Blg Bend Gas Plant

PEOC

JF00699
JFl'.)0700

Construction, ownership & Operation

Jean LekeFacllltv

Construction, ownership & Operation

Big Bend Gas Plant

JF00701

Construction, ownership& Operation

JF00702

Construction, OwMnhlp & Operation
Construction, ownership & Operation

Big Bend Ga:.Ptant
Pony Creek Compressor

JF00676
JF00577

JF00703
JF00704

Construction, ownership & Operation

Surmont Sates Gas P/l
Surmont Compressor

CNR

PEOC

47.00¾
4.67830¾
50.00%
0.8300%
6.2700%
6.2500¾

100.00%
6.25890",{,
58.556705%

Upon abandonment & reclamation
Upon abandonml!nt & reclamation

30·Sep·95
l·AUg-89

Upon abandonment & reclamatbn

l·Apr-a3
1-Ju!-97

Upon abandonment & reclamation
Upon abandonment&. reclilmation

1-Apr-00

Upon abandonment & reclamation

Upon abandonment & re:::h:mation

l•Jan..02

Upon abandonment & reclamation
Upon abandonment & reclamation

1-May-88

Upon abandonment&. reclamation

l-Jan-09

l·Oct-02

Upon abandonment & reclamatfon

3-Nov-80

Upon abandonment & reclamation
Upon abandonment & reclamation

1.Jun-76

Upon abandonment & reclamation
Upon abandonment & reclamation

:Ul-Jun-76
1-0ct-79

Upon abandonment & reclamation

1-Sep-96

Upon abandonment & reclamation

Upon abandonment & reclamation

l-Apr-93 Upon abandonment & reclamation
17-0ee~S Upon abandonment & reclamation
1·Jan·96
1-Jun-82

Upon abandonment & reclamation
Upon abandonment & redamation

6.6650000%

l-Jun-82

8.30-/4
66.19160%

l•Mar-98

Upon abandonment & reclamation
Upon abandonment & reclamation

1-Scp-04

Upon abandonment & rtdamatlon

s.,,,..

20.83%
10.00000%

l•Jan•OS
1-Jan-BO

Upon abandonment & redamation

CNR

5.17240%

CNR
CNR
CNR

30.0000000"/4

1·Sep·76
l~Jan-94

CNR

JF00705

Construction, ownership & Operation

Surmont South GGS

ConocoPhillips

Constructbn, ownership & Operation

surmont West GGS

ConocoPhillips

Construction, ownership & Operation

Pony Creek GGS

CNR

JF007l2

Construction, ownership & Operation
construction, ownership & Opuation

Oarvlin Compressor Fae.

Bavtex
PEOC

SO.CO¾

Upon abandonment & recl!:mation

8.046SOOO¾

CNR
CNR

JF00706
JF00707

Marten HUis Boostl!r 04-22

50,00%
12.10000%
60.00%
100.00¾
100,0CFA
29.70000'/4
27.3211%
98,774¾
19.00-;;;

l-Jan-82

Upon abandonment & reclamation

18.0SOOOO¾
13.56700¾
39.310000%
14.58955%

l•Apr-91
1-Nov·SO
1-Nov-90

10.6056000¾

l·Apr-91
1-Jan-94

53.3333¾

1-Nov-96
l·Jun-07

Uponabandonment&reelamatlon
Upon abandonment & reclamation
Upon abandonment & reclamation
Upon abandonment & redamatlon
Upon abandonment & reclamation
Upon abandonment & reclamation
Upon abandonment & ~clamation
Upon abandonm11nt & reclamation
Upon abandonment & redamatlon
Upon abandonment & reclamation

HcilO"M Lake Gas Plant
Hollow Lake GGS

PEOC

77.5000--'
75.00%

PEOC

68.75%

Hu~y

5.0000000";;;

Construction, ownership & Operation

Portai:e Compressor Facility
Pinehurst

PEOC

50.0000000¼

Construction, ownership & Operation

Flat Lake GGS

CNR

17.010000'/4

Construction, ownership & Operation
Construction, ownership & Operation

cra!gend -16-01-0S4·13W4

JF00724

Craigend • 10-01-054-13W4 SWD

PEOC
PEOC

100.00%

1-Jul-03

Upon abandonment & reclamation
Upon abandonment & reclamation

JF00725

Construction, ownership &. Operation

Craigend

PEOC

100.00¾

1-Jun-SB
1-Jan-77

Upon abandonment & redamat!on
Upon abandonment & reclamation

JF00713
JF00714

Construction, Dwnershfp & Operation

JF00715

Construction, ownershfp &. Operation

JF00716

Constructbn, ownership & Operation

JF00721
JF00722
JF00723

100.00%

Upon abandonment & reclamation
Upon abandonment & reclamat!on
29-Jut·94
12-0ec-94
l·Apr-91
l·Apr-83

Upon abandonment & reclamation
Upon abandonml!nt & reclamation
Upon abandonment & reclamation

Construction, ownership & Operation

Rich Lake

CNR

29.3750¾

JF00729

Construction, ownership & Operation

Ra:dwtiy

PEOC

60.0000%

1-Jul--98

Upon abandonment & reclamation

Jf00731
JF00734

Construction, Ownership & Operation

Athabasca

CNR

13.75%

l·Jan-76

Uponabandonment&redamat!on

Construction, ownership & Operation

Redwater

CNR

50.0000%

\•Jul.00

Upon abandonment & rtclamation

JF00736

Construction, ownership & Operation

Saddle Lake West Hamlin

JF00747

Pipeline Conveyance

Wabuea Hook! Pipeline

PEOC
PEOC

JF00751

Compressor Ownerthip

S-15-46-15W4

JF00753

Construction, ownership &. Operation

Hosplb! Creek PL 08•16

JF00755

Compressor ownership

JF00756

Construction, ownership & Operation

Woodenhottse 8-13-86-23W4
Rock Island GGS

JF00726

22.22222% 16-May-OO Upon abandonment & reclamation
100% 9-Sep-11 Upon abandonment & reclamation
1.Jan-13

66.70¾

1•Jan-05

Upon abandonment & reclamation
Uponabandonment&reclamation

PEOC

100¾

28-0ct-99

Uponabandonment&redamation

PEOC

100%

14-Mar-14 Upon ab;mdonment & reclamation

ConocoPhillips
PEOC

33.33%

Pflll>Lrn,l'U«:!U.tcfrtmEnCll'lll
Ciacit:>CO E~C.,,.~RC:ll\/feet Prt.·,r,ti::,
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SCHEDULE "E"
Attached to and forming part of a Purchase and Sale Agreement dated the 1st day of October,
2016 between PERPETUAL OPERATING TRUST, as Vendor, and PERPETUAL ENERGY
OPERATING CORP. as Purchaser

HEAVY EQUIPMENT

EQUIPMENT

7880987.1
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SUrflce Loeat!an

SUitus

Act!,.

BT!O$-Sl-071-20W4/00

YdrBunt

,,.,

,.,,
"'''
2002

2002
2002

2001

1980

,...
,..,
19&1

1991

2000
1979

,..,.
,
,"'"

......
,...

1995
2001

2001
2000

,,.,
,,..

',"..."'
""'
'"''
ldk

211011

100/1'2-27-073-21vµ,/tYJ
lOQ/15-18-07!-21

00

100J11-1S-07J-.2l.W'l<XI

2007

,,.,

100/15--1S-073-21W4/00

,ooa

,...
fdla-

A..,,,
.....

'""''

"'"

2

,ooa
2008
2001

200<
2001
1997

2001
2001

2001
2001

...'"''

"""
8T/09,.S2-071•20W-.4/JO

8T/()9.!2-071-20W,/OO

'""'
,.,,

1'97

,,.,

1997

'"'

idle

ow

Mtlvt

Jdle
Id~

""'
·""·

200G
200G
2DOll
200G
2007
2007
,007

Actlvt

Idle

1 oflO

'19/lOlfi-6:0AM
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Field

Dcvmholcloc:ation

Equipment 1\Jpe

Stttu:.

Yc-0r8uID:

100/03-21-0S9•15W4JOO

AittA'BASCA

10000L

,.,,

100/09-10-0S2-1SW4}00

A1HAMSCA

~-Seputtor-15"Dla,

Id~

2004

Skkh•

Aa!vc
Actlv:t

2005

A'11'<

200$

Acth:o

200S
2007

ntor-1&"Db.

2005

2005

""""'

:zoo,
"""'

A'1luc

"'""

A<tl,c

ldl,

2007
:,007

..."'",

2007
2005
2007

ldlc
cruMTi!:CK Inv. 723155,

AAIVc

--

200S

Acllw

2005
1llt7
1597
1997
1981

A<tlv,

ll!l13

A<l!vc

.

·-

Acti'Jt:

...

100/l0-2S..OS&-UW4/00

,.

100/05·14·0SS-13W4/00

A'lliA&ASCA

EASTCEtffiW.

Sk!i:b•Sep:rator-6''-S"Dl•.

A'1Nc

191!5

100/02·14·0SS-13W4/00

ATHAWCA

EAST C!NTIW.

S!cld$·5C'plrttct·:1G-"Db.

Act!~

1979

100JO$-lZ..OSS-13W4/00

ATHMASCA

l!ASTCEmllAL

Skk:11.- Saiwctor 15" Cit.

ATHA9ASCA

EAS1CENTRAl

Sl:ltll·~tor-6"-S"0b.

00/10.17-0SS-UW'IOO
100/07-08-0S&-13\W/OO

ATHASASCA
ATHMASCA

l!ASTWl!lV\l

Skldl•S
Sktm-s

101./l0-10.0S8-1$W4/00

ATHABASCA

--·.

1997

100/03-17-0SS-15W4/0l

EAST CENrnAL

Ac"J\.~

0

...,,,.

ator-16"0!3.
ni.tcr-1.G~oio.

1978
1976
1979

Actlvc

191!5

Idle

19

-

.

, ,

'""
'"''
"'"
Idle

Idle
S~·lrrt.cr'Mt
Su OS•lntem11i

Iv,

'"'
Aclvo
,.,,
Idle

Active

Idle
ldl,
hit,
Id!•

A1HAOASCA
ATHA!WCA

'"''

ATHA!ASCA
102/ll•20.0SS-13W4/00

ATHABASCA

100/02•27-CISS-U,W-4/00

A1'HABASCA

ldlc

EASTCENmA1.

Sl:lcb-Separator-16"01a.

l00/l~OSB-1.3W4/00

A11iAWCA

EAS'iCENTML

Skid~- Sc;:ar11tor • 15"' Die.

100/02-27-05$-13W4/00

ATHASASCA

l!ASTCOOMl.

Sid«• Stp;rator • lS" Db.

l00/02•2N>S&-1SW4/00

ATHAaASCA

EAST CENTRAL

lOOOBL

10l/11•20.0S8-1SW4/00

ATiiA!lASCA

EASTCOOl!At

Skkls- Scparatcr -16" Ob.

PKG1SS7

JOOS

""'

19'4

..

:zoos

,,. ,
200$

"'""

2003

200$

2003
200S

Active

2003

Active

,000

Active

-·
.
·-·"""''

10l/11•20-0S8--1SW4/00

200,
2007
2007
2007
2003

2003

,oo,
200

"''""

,cos

"'""

200I

..,,.
'""''
Idle

200I
:,003

200$
2004

AC:!~

"""

Aeivc

2002

A<t)Vo
Active,

'"'•
1<11,
ldl•
,.,,
Idle

"'""

2002

:zoos

....

,,.

,001

1"18

A,t1v,

Ac:tv•

-·

A'11vc

"'"'

1997
1971

"""'

A::tlvo

Adlw,
A<tl,

"'"'•
Aetlvr
At:tlvc

ktlve

"

PKG00:14
PKGOOl-4

19'7
2000

2cf20

6/9/2016 • 6;4!1 AM
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Cownhole Loca:1Ion

Su,r«e location

Aru

Reid

Equlpmc:1t Type

Field Tue:

Detcriptkm

Status

YcrarBulft

COM/1S-0S.081V.I.W4/00

ATHABASCA

WA&A>CA/HOOI.!

ccm;:rcuors•Alf

A:tlw

,0,2

Y0~20-0!1•24W4/tXI

ATHABASDI

VIA!ASCA/HOOl!"

$lids•Camp'es:10t

Surplu:-lnta:rna-1

2000

Surpl1:i 0 lntwn1I

"'""

,,......
''""""

5Uf ut•lnternal
ClJ,00

·-.

•lrrtm-rz:I

SU

-~·
-·...
AdM

1991

1SU
l)IS,

,,,,
,..,

5
•JntcrMI
Idle
F-otkb

--.....,,,

--

•tnbl:rruil

'""

ATHAl!ASCA

WMASCA/HOOlE

SkldS•Mctcr

100/0J:w17-oal-24W4/00

ATHABASCA

WMASCA./H001.E

stddi•Meter

100/()4-1?-0S1•24W4/00

AlffAWCA

WAIIASCA/HO<ll.E

Skldt•Mear

0

10Q/la-20-0S1-2.r.Y4/00

A1HAIIASCA

WAaASCA/HOOt!:

Skl:ts~Mcmr

100/04-!1-081-24\1'/.&/00

ATHA9ASC'A

WAaASWHOOLE

Sl::kb•Mr.er

l00/02-!G-081-2S.YM/OO

A'!HA!WCA

WADASO./HOOU:

SW1•M:tct

......

100/10,s5-0SI-2,w•Joo

ATHABASCA

WADASCA/HOOLE

100/07-02-0Sl·2S'W4/\JO

ATHAGASCA

WM

l/JOh1--ol-OSl-2SW'/OO

ATHABASCA

WABASCA/HOOU:

001£

2003

,.,,

'""'1'5'

··- ·-·---· ...
'""'

'""''

2000

Adv•

2003

Ac:fvt

'"'"

,

SkfdS•Mtw

,.,.

tcr•24"•l!"Ola.

,,..

Sldds•M:mr

Vi)/OS-l~1-24W4/00

ATHABASCA

WABASC.VHOotE

SWs•Ma:ler

YD/Oi-20-0!l-24W4/00

ATHABASCA

WMASCA/H001.£

Skfds•Mttet

Sw?U$•1nta'n~

100/07-10-CS2-2SW4/00

ATHABASCA

WAWCA/HOOLE

9:lds-Mlter

100/15-22-o79•15W-4/o0

ATHABASCA

WAaASCA,/HOOLE

Si:ld$•S$,r,tor•6.,.a''D/a.

""""

100/14-17-oa1"2-4W4/00

ATHABASCA

WABASCA}KOOI.E

5:lm•Ccmpr=icrs-<lDlHP

100/14"1i-081•l4W4/00

ATHA8ASCA

WAl!ASC\IHO<ll£

l00/07-U.CSl-2SW4/00

100/07•11-0Sl-lSW

ATHABASCA

WABASCAMoole

........

BT/1S-1J-OB0,26W,4/00

BT/1S-13.()!0.l6W4/00

ATHAIIASCA

WA!A.SCA/HOOLf

200m

Sutpus.lz,tam:11!

,"""'
...

,aa,

..

,0,1

,,
, .,.

...

rator•l4''·28"Dl:i.

ACM

,

·ldl•

nnah21J-UO

AdS,

,m
•lntvnal

W-"11.0C!<

Drfvcs-Enctnes-Gts

97,43

!1743

AlliABASCA

W!mDC!<

SJ;lds-Compn:,iars-<100Hf'

ATHA.8A$CA

W!Sl'lOCK
W!Sl'lOCK
OCK'

lOOBSl

ATHABASCA
ATHABASCA

.5{~~·:/l(/;3:

,...

Id~

1001!8L

100/07-1~4w,

A'niAGASCA

WttltOO(

ruin:-O~tcr

100/09-31-059-?0W.4/03

ATHA&~

wsn.ooc

Skldi•S

COM/10-15..o58-2GV/4

AWABASCA

W£m00(

OtMus•t,islncs-Gu

Cot..1/10.15·05S-:Z6W4

ATHABASCA

wmtOO:

nlef•CefflPt'awrs--e100H?

fonk

rat.or-16"01t.

Pl:D1390

,,..
'""'

Rtnt,IEq!.llpmtnt•

Emma!
~~

,co ....

. ,,

2aa,

2010

,...

Drivcrs-£nalncs•Gas

Uk

ATHABASCA

.

"""

- -

...,
100/0&-08-0Sl 24W4/00

,,,,
,.,.
,,..
,,
'"""

Id!~

Skkfs•Compreucr1•<100HP

...

,,,..
,,..
,,..
,,..

,o,,

'""
,""'"
...

WAIASCA/'rr:J0t£

.
,..

,,.,
•lntfi'nll[

ATHABASCA

2002

....

Adlv,

COM/1S..os.oa1°2"W4/00

,.,,
,.

19'1

,...
-.
..,,.,,
'"'"'
.......
""'"'
,,.,.

ratcr-6"-lf'O!L

-

Active

,.,,

,,..
'"'
," ,

.

A..-Uve
Adive
Ai;t!ve

""""''

PKG0190

PKG0?92

3 Ctf20_

~

Pt~~E})~Al

Idle
Idle

'"'

Id~

1!186
1995

6/9/2016•6:43.AM
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Status

Detrl:ptw.1

lnl'onmtlonntlhfstlmconcomi,,.

1975
1975

,'"''...

1575
19"4

,""'"'

2005

·-·-...

,cos

"'''

2005

'"''
""'"'

2007
2007

_,.

"'"'
"""'
.,,,

,oos
,..,
,..

·---·
·-·.

,,,.,

..

...

Active

. ,.

Year Built
1BM

""'
'"''
'"'
'"''

,

Active

3305Tubro

"'"
""

2001
2001
2001
2001
1"81
2004

Active:

...

,
,..,
'''"

""'"'
""'"
"""'
"".,,,,

;!000

...

2001

,2001
,_

A<ti""
Active

lffl
2002

"""

.,,.
...

,001

W!IUH204

,

.

''"''

,,.,
,,.,

2002

..,,.
·"'"'

·-...

Sut1l!UJ•1nurrm1
Surpl\n ~ Internal

,""'

....""'

lffl
2004

'"°'

-

2006

"

.....

-·

Active
Attl've:

·1&''01..

""
""'"'
""'"
"""'
,""...
Actll/~

Adlv•

100DBL
100S1ll.

1ooeot

4of20

Ad.Ive:
Adlv•
Active:

1970
2008

"'""

2001
,001

"""

2001
2031

6/9/2.0J.G ~ 6:43 AM

201

Goodyear- W4 Equipment List .. Prellmlnary. June 2, 2016 • DM

Surface Location

Status

YcrBull-t

Idle

Idle
Atfa't!
Idle

:!00!

,,,.

ld'It

""'

.-....
Idle
Ide

157G

,001

...,,
...,..
ldl<

2001

Ide

2005
1557

,...

·--,,_-·

''""

2001

""'"
""'"
,.,.

-

""'"'

,

ldJe
Idle

2"'6

2001

"'"

-...
---

Idle

eterrun:

,ooo

,,..

""'
""'
,,_
""'
,._

"""

·---·-·-·-----·
...
·---·
·-·--·
.-·- -·
2001
2llOS

Adm

"""
"'"'

2004

Idle

A<tl,o

2Dll<

Acti\'t

2005

Attt'.le

"""
"""
"""
'""'
200!

...,,.

2005

"""
"""
"""
"""
"""

Idle
Id!,

,.,.

2007

,

2007

Idle

'""'
2007

"""
"""

Actkt

2007
20011
2006

Idle

Idle

2005
2005

200&

"""'

2005

,.,.,,.

2007

Idle
ldla
ktlw

20llS

"""

200<

...,,

"""''
"""'

"""'

Junk

""'

'"'"'

1.. ,

Adhlt

ActfVt
ActN«

"""'

Sur

""'"
""""
""""
,"""
...
A<tlv,
~

·--·
Actlvt

Acth:r'

:t02/l4•0$-0SS-13W4/JO

50120

2007

in-lr.ternt1

.

2<108

,,

,001

-~

"""'
2005

"""
,oos
2005

,cos

"""''

,oos

Active

200,

/d!t

,ooa

&/9/2016•6:43A-'1
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Surface Lctatfori

field

D::scriptlon

St=tus

DtMRNAY

100""-

100 G-02-0SS-16W4/00

BIRCHWAV'fEMT

DUVenNAY

100 llll1.

100;1G-02·0-»-1GW4/00

alRCHWAV'fEAST

DU'VERNAY

S!;la-Se;:::atcr•lG"Ob.

-

Vc;rauru:
2003

'"'

B!RCHWAV'f EAST

2008

"""''

2ooa

Ae:ivt

100/13-28-0S4-10W4/00

--1--------1=

SU

u:.-!ntttnal

1997
197'
2005

,..,_

...

""""
'"''"'

,

AdJye

""'

-·'"."

,
S

:s-ln

1997
2004

,..,
2000

200,
2005

200!!

200!!

'""

'"'

"""

2000

......

·Su

US• ln:enuJ

19S7
1997

.

,'""',
,.,,
""
1557
,,
,,.,
,.,,

.

1S!l7

1994 •

,.,.
,.,.
,

...

1975
1577

1916
1575
1""4

1557

..,,.

...,.
.....,,

......
,...
....
,.,....
2

1997

,
,

·-··-.-...
·Art~~
Acthte
A<tm

2004

Active

2004

Acll"

....,,

,.,,
....,,

19!14

.

,,
,.,.

.""'

, .,

,,.,

Mm

Ao!lvo

Aalv,

.,,.
"'"'
Idle

""·
"'•

""'

Aalv,
Idle:

·AC!lw
Adl,o

,...

Active

A

6of20

""

2000

""''

.(--Ji.

n.~!'}'.t;l!hL

5/9/2015•Gc-45AM
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oownholl toeatlcn

Status

Ye-,rBuffl:

,...
,,...
Idle

Artlv•

·--......
...
...
·-......
·-·......-·-,
,

Idle

,...
,
,,.,.
,
""'
I de

idle

1"'1

idle

""''"'

#FVH7-4,StN6626,

,.,.
'""
,,......
,"'"...

llfft

Idle

,....

""'

2005
1..
1198

2001

.....

2004

,ooo

-'"''

2009

m•
2
2007

1,n
1976

2008

:roes

......
,...

,...
,...

I•

-·
Aalw

...

,

l005

200$
2006
2006
2005
2006
2006
200$

fdl•

-.....
,...
,"..."

2004
2004

!di~

"'"""

BIRCHWAvYWEST

SRUCE

100/0Ul4-04G-17W4/(;IJ

amCHWAvYWEST

BAUCE

$k.lds•Sq1r1tar •l.S~ 01._

COM/02•25-o47·1SW4

SIRCHWAWWUT

MUCE

~lc!s-Ccmprmon;•<lOOHP

2008

2001

,....
""'

"""

COM/02°2S-047•lSW4

81RotWAV'IW£ST
81ROiWAV'I WEST

""""'

0rh1m En,tnts-Gu

100/14-12-046--l7WA/OO

BRUCE

kldt•Seinr•lOt•l&"Ola.

2000

100/1S.U•04'•1CW-4/00

DIRCHWAVYWE.ST

BRUCE

Sfdds• Se;anto-r-Ui"Ola.

2008

0

•lG"Dla.
200

100/l4•12.o4S-llNl4/00

BIRCHWAVYWEST

BRUct

Skldt-Sepa,rit«·ll5"D!a.

l00/1S..l1~S-la\V4 02

SIRCH'.VAWWEST

GIHJCE

tOOBSL

?of:20

2001
008

,6.
1'!.~l'f:~AL

6/3/.!0l5•6:4SAM
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DoWnhole Lo<atlon

surface 1.c:utlon

Ar••

Equipment Type

Flold

flcldTag

Status

Nu her

l00/.1S--11-049-lllW4/02

GIRCHVJAVYWEST

CRUCE

Slll:!Z•S:;11ratcr-16"Dfa.

100/lS-14-04&.1SW4/00

fflRCHWAVfW"~

BRtlct

100D!ll.

l00/15-l4-04&-l5W4/00

6/RCHWAVYWtsT

""""

Skldl•Sepllr:tor•16"Da.

Idle-

l02/Q!•l0-04S-l4W4/00

BI.RCHWAVf W£ST

6"UCE

100Blll.

Jdll:!

l02J0l•10-04S-14W4/00

BlROiWAVfwtSr

BRUC,

SkldS•Sep:r:tor• lG"Cla.

'"'

~G-:ISW4/00

B!ROWJAVYWEST'

anutt:

,OOOlll

100~G-l'i1Jl4/00

etRCttWAVI' WEST

BRUCE

Skfds-Sttpantcr•l6"Dln.

2008

"""
"'"'
2008

l00/;!0-03-04G-17W4/00

81RCHWAVYWfST

Bill/ct

Slddl-Se:rarztor-6"..S"Ol:i.

1C0/15-34-04S-l7W4/00

61R01WA.VYWEST

"""

St!dl•Stpcrator•G"-8"0!:I.

V0/10-o1-04t-lSW4/00

BIRCHWA\JV VJEST

6"UCE

S,.idt;•Se;,u:aor· G''·S" Ola.

100/13•l9-047•1GW4/00

DlRCHWAVYWEST

nnua;:

ArtH!d=IUft·PumP!adi:

WRCHWAvYVF..sT

8Ruct

ArtIDdclUft-Pum

smCHWAVYWEST

BRUC!

Artllh:!31 Uft•.Pumpjtd:

BlACWNAVVV-lESi

llRUCE

Art!fiddUft•PumpJttk

"'"'

200,

ll"x47" Port=bl~ TeztSc;ar.::itet>U/Wt, Swst, Vttt.Thb unit movu uoundfrom
iltcta !lt:i • Slttina m~va,dJt.:1v2011>
unltmcvesarcur.dftomt!tetoslte•Sltt 1.ne,u:a tdJ 2010

M • Geed ccnd.

'"'

'""
2004

2000

.

,,

,..,·
,.,.
19!J7

,.,.
m
,.,,,
1994

...

,

,.,.

2000

"'
,..,

,.,.

1991

,.
,,.,

,,..
'""

2000
2000
1959

200()

,.,.
"''
mo

A:tlvt
A"1vo

Skkfa•S4-Par11tor·16" Ob.
Skids•
2008Bt

8cf20

...
'''"
1998

:r11tor-16"D1,1,.

6/9/2016•6:4.:IAM
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Oovmhaie UJtatfon

sumc:e Loeatlon

Ar..

Fleld

St:tuc

ou:riJrtk,n

£qulpm:ntT~

Yc:arSullt

Artm

100/;16-04-049-lBW.f/OO

Id'..

""''
"""
Id~
Idle

.....
·-·
Idle

1i1 Valtt? sss.ooa.oo .EMT 2oosso

AdJv,
A<t!v•

.·--.,,.
·--·..,.,.
~

Idle

--

-·A

tanl:

"'"'
~

Idle

"""'

.

,.""'

2001
2llOl
2001

'
'""'
,,.,
""'
'""
""'
""'
""'

,oco

:,003

2001
2003
2003

...

,

"""
,.,,,
,.,.
,"""
...

2001

lCOl
2001
2003
2003

~

Idle

"""·
.......,.
._

·-.........
·Id!<

200S

'""'

1582
2003

""'

,oas
"""
2005
2003

2003

Idle
Id..

--·--·---·
-·-.....Idle
Idle

......
l di.

....

ldi•
Idle

Adlv•

......
......

·-·-.....
·~
......
·-.-·-....
·-Idle

Actlvt

200S

"'"'

2005
200S
2005
2005

200
005

,...

2005

2005

2005
2005
2
200
2005
2005
2005
2005
2005
2005

Idle

Idle

Idle
Idle
ldl,

5-9>ARATOR

·-""'"
Idle

'"'"'

Adi"

·-

·""'·
Ide

'""'
Idle

'"'•

Idle

Active
A<ti'"

,~.

Idle
Aetlv

Aetlve

'""
9of2D

.6..

rni;r,c~AL

--.
,oos

,oos

,.,oos

,oos
,.,,,

6/9/:Wl6•ti;,UA',/;
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Sur!acel.acatlon

Stotu:s

Dcmiptkm

-·
--·
·--·

Year Built

A<tw,

'""".,,,

·SEPARATOR

2003
2003
2005

Act...
Adi,~

1977

ldlo

2006
2005
2005
2005

""'
Active
"""'
Idle

--·
--·
""""

A dlvo

"''"'
,"'""'
...
""'
.,.,.,.

2007

Acthu,

"""
2005

2005

200t
2005

...

""

1"96

SurPUl• lnt:tma!

2007

Idle

wlthc:mcnt~
191!2

1989

2001

1981

,...

Idle

,...
,'"."'.
,. .
,...

-·-

2001

,,......

,...
.,,.,.
,...

Actr/1:

2001
1999
2005

1977
1.978

,...

,..,
2000
2005

·--·......
...
.···,,

,'""''

1994
2005
2005
2005

200t
2005

2005
2004
2004

....,,

Idle

Ari/tidal Uft· PumpJadl

S.d:h-Se Dr'-tor-16"0la.
Stkb-t-Jder

Sltfds, Meter
Skids-~!«

Skids-Se rltor-6"-&''0!.,.

• i:HP on location a; Jdle

""'

Acti@

"''·

2000

19111

Actlvt:

Idle

Active

BlftCHWA\IV WEST
efflCHWAVYWEST

1ocr20

SAUCE
BRUCE

T1nk-T~
B

•Build/

DIRCHWAVYWEST

&flUCf

Skids- Dehydmor

SfRCHWAVVWEST

BRUCE

7S08St.>

Active

Active

Adlvc

6/9/2016, 6:.;!IAM
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Ocwnhole Location

Surfae.e Loe:tton

Am
BIRCHWA.VVWEST

IF/08-0$,048-:U,W.(
BT/04•35-04l.l•l8W4

81R0f\"/AVYWEST

Reid

Equ1;nnent Type

••ua
•=

_,,
.....
,.,.
...,._,

Status

Ve:r8t.1Ut

Adi"'

6T/G4•H-GIS-lr.N4

A"'-'

0.70
N/A
NO

ND

HO
NO

OGY

.'""

19Sl

,.,.,
.,,,,.

-"""'

"'"

"'"
'""
,.,.

""'

Active

00/04..0$-00•lSW-4/00

ooJ04-0S-D,4MSW-4/00

,...

·-,...
,.,.

102/06·2&-0C+l3W4/oo

100~1,wc/OO

l:IUAM

100/05-29-04+.UW.C/OJ

l(JUAM

S:k!ds:-~r-16''0b.

GP/1MQ.04?•l2W4

IOUAM

Si:kh•SC;:,r:tar•lG"Ol1.

100/1.6-(Jl-04,..17W4/00

l(JUAM

10091.

FJCG196l

...'""

lCOll

200a

l00/l6-02,(),t7-12W4/00

-......... .
,,.,.

,

,....

,.,.
'""
"
2007

""''

21105

--"""

2005
200S
21105
21105

200S

""''

·-.....
""'

A<!M

""'
,...
Idle

Active

AdVfl

Idle

5klds-Se.c1fltCJ'·16"Dl1,

llof20

!die

,ooa

"'"'

,COS

G/9/201G•fi:,HAM
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FieldT~

Field
100/trM:1.QS2.15W4/00

SIRCHWAVY war

Number

WARVJICK

D~rlptkm

-·
··--·
--·-·

St:ltuz

Aa,,o

l00/07•21+052·1SW4/00

A<tlV•

""'"
""'
A-

"''
'""

'"''
''""""
'""

Actl\,--:

'""'

1971
200S
2005
2005

-...

2 00ll
200$

,

2007

'""

'"''

!d!e

-'""
,.,
'"'
""'
'"''
ldlf

'"''

"""

2007

2007

2000

2005

.

005

,,
2000

2004
2001
1970

...'""

Idle
Idle.

-·--·-·,.,,
"'"

A<Uvo

,.,,

---· -:zoos

'"'"'

2004

""
"''

2 009

2005

200S

2001

A:tlv,

,"''...

2001

2005

"""

,""""
.,,

007
2005

·~""'

mo

!do

2<><11

.......

'""''

,..,,

"""
,.,,
Actlv,

-·-·

Active

Actlvti

""'"

12of20

.6.,.
rr~,E)}h't

2007
2001
2005

2005
2005
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Downhofe Location

0...-.

Surface locati;:n

Stctu,

Ynr&unt

"'"

• WATER, DW,NOTINSULOR COATED

'""'
'""'

"'"
,oos
2005

"'"
'""

20CM

--

'""
"'"'
'""'
""'

-"2005
""

2005

2005

2005

'""'
""'
"""
'""'

20CM
2004

2003

""'

2005
2005

,..,
"""
,'""
..,
,..,

--...
2007
2007

-...
''""

,
,

2000

2000

"'"'

2005

2007
2005
2005

.

,.

2007
2005
2005

'""'
BIRCHWAVYWEST

WARW/0!

skids· kj»f1tor• Hi" OIi.

8!RCHWAVVW"c.ST
NORTH£AST

WA.RWICK
Q.VOE

200B!IL
·Exeh1 en-Ga/Gas

co~:23m3-0WJ.t

NORTHEAST

CLVtJE

100 7-3i·07J--03W.4/00

NORTHEAST

Cl.YOE

13 oflO

Sklds·Mettr

PKG2S98

.

16")CS0"SWEETVERT.SEPAAATOR

PKG253!

200 eat 11'.NKSTm. CAT, FR!JO. WATER, COATEO OEVCE 253, r:or INSUL

'"'°'

GAS/GAS EXCHANGER

2005

GAS/GJ.S EXCHANGER

.

''""''

Old StlM Is: In Servlcie and rltw stlM b: Cul Of Smiet, 26551!.1. Nov 15/09
FUELGASSCRl.la8ER

ldl~

.

,,
6/3/2016-G:-4.!IAM
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M

st.:.tu,

,...
'"''...
,,.,
"''

en<

US•lntemcl

'"'
'"''

COMJ09-23-073.0SVl4

.

199$

c:o,u.,.

'"''
,'""''
...

Skfds•Mf't!'r

Active

1956

COJIM!A

Sldth•Mirte-r

CO!INS!

Sk.lds-Mdm'

'"''

iffl

NORTH!A.ST

CO!lNS\

100/12•1:l-0!2-10W4/00

NORTI-IEAST

COftNfR

100 0-25-0S2-10W4/00

CO!lNfl\

100J07·10-0S2-10W4/00

""'
"' "' ;T
NORTHEAST

100/03•30-0SMOY,M/OO

NOl\ntfAST

100/12-12•0S2-11W4/00

NamtEAST

~Ids-Me-Ur

1981

Skkh•Mdet

100Jl0--2S.OOHOW4/00

-·-

,.

,,,.

,,,,1

Actbn

l00/lO-:l1-031-lOW4/00

NOOTHEAST

CORNEA

Sklds•Mctet

100/08-04-0Si•:IOW4/00

NOftiH&;ST

CORNER

S:l:h•Meter

"'GOl"'

100/07-22-031·10Vl4/00

NOA'i\lEAST

CORN£R

.S:Ws•Mr.t'I'

l<GOl,S

Mrn:RRUN
Merell'lf.~

MfflRRUN

l00/09-20-0S1-10W4/00

N0{'lTHEAST

CO!INER

9:ldl-Mdu

M<G01'7

100/12•28-0B1-lOW4/00

NORTHEAST

CO!trt'ER

~-Meter

PKG0148

100/11.32.QS0.10\V-4/00

NORTHEAST

CO!INE!t

Skk!s-Me-ttT

PXG0149

100/0!J-33-0S0-10W4~

NOIITttEAST

CO!INS\

Skkh•Mt-t:r

PKGOl,O

100111.:14.oao-1ow4/00

NORTHEAST

CO!INEll

"'G01S1

100/00-1S-OSO-lOVl-t/OO

NOATHfASf

51;.J:b·~r

PKGOlSl

l00/07-14-0»lOW4/00

NORTW..AST

co-

Sk!dl,_Mm=r

COl!N<A

Slddl•MC!:er

"'GOl"' "'°"''""

100Jl0,.l3-000-10W4/00

Nc»lTHEAST

CORNER

Skkb•l'MW

Pl<GOlS<

l00/0&--25-000-lO'W4/00

NORTHEAST

CORNEA

Skids·Mcw

PKGO!SS

100/0S.31•000-0!W4/00

NomHEAST

CORNER

Sklds·M=tcr

Pl<00155

100/10-55-0aO-lOV/4/00

NOATH<AST

CORNER

Sklds•M:ttu

?KGolS7 ·

100/0S-3S-OS0.10W4/00

NoantEAST

coor¾ER

5ktds·Mfflr

PXGot!S

100/1:HB-OS.MOW-4/00

2
2001
2002
1997
1997

s

Y=irtwllt

M«11tlnf. NcfM!cd
METER RUN
Mora Inf. Nud«I
METER RUN
Mere Inf, Nuded
METER RUN
elm'.Nuded
MmllRUN

MOrt! Inf. t-lM.d4d
Mml\RUN
MITTRAt.lN
More Inf. Heeded
Mm!IRUN
Morelnf.N
Em!RUN

.

Id~

1953

'"''
'"''

199'

A<llvo

""

1"4

'""''

1994

,..,

Idle

,..,

'"'

.

ldl~

lffi

,.

'"'

'""

i99G

'"'

1995

Idle

199'

A<tlvo

1993

,..,

'"'
Idle

1993

'""'
,.,,

1997

1938

'""

Aat,,,

'"'

'""'

51.!fpfui•IMerMI

1976

,.,,
,

...

COM/03-2B-054•UW4/00

1999
1999

COM/03·2S-OS.4•12W.C/OO

1•as

·--

•lnt#rrull

,.,,

•28-0i4-12W4/00

200S
2005
1 ...

19'7
2001
2001
1985

:zoo,

""'"

,..,.

'""''

1975

...

klrSalt

1975

..

'""'

,""""

003

5t:r us,lntun:1

Aetfv

Aet:lvit

""'

1998

1!181

t4of20
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Oownholc tototfon

Sumtce loa:tlon

100~12W4/00
100/H.Q4.064.12W.C/OO

,.,..

NORTliEAST
NOITTltEAST

5T/16-u"l•Oi4--13W4

~eld
CAAIGENO
CRAIGENO

Field Ta:

Equipment Type

Dcserlptlon

Num"

Sklds•S@antcr•6"-B" t:%.
Sl::lds·S rztcr • fi"•S'' Dia.

KG1411
PKG1419

Status

"x,Ca" 720

k!I<
'Adt.~

CRAIGE.ND

Sklds•Stp:irator·!0"-3fi"c»a.

PKG1.C21

l" 100# sCHSOM,tuRun
Old suiuu I:: lnS11rv'.e!! end Nt:wstltm. It:: out OfS11rvlee. PKG1422, Feb 24./10

Y0/09•25-a54·14W4JOO

NORTHEAST

cRAIGEND

stldl•Mtt=r

PKG1422

YO

•l4V/4/00

YD/09•25-054-1,CW-4/oo

NORT'HfAST

CRAfGENO

Si:Ids•Metu

KG142S

Y0/09-25.0U-14W4/00

Y0/0,.2S-0G4•14W4/00

NORTHEAST

CAAIGENO

Skld,-Mmr

PKG1424

YD/09-25-0$4.UW4/00

Y0/09·2S•004·14W4/00

NORTHEAST

cAA!G!ND

Sddi•Mct..'"f'

PKG1425

Y0/0J•25-0S.H4W4/oo

'ttl)09-2S.os4•14W4/00

No«rnEAST

cRAIGENO

Skldl•Mi:Mr

PKG14:ZEi

YD/09-25-0S4-14W-'/OO

Y0/®-2S-064-14W4:/00

NORiltEAST

WlGi«o

51:fds•Mctw

PKG1"'27

Y0/09·25-064-UW4/00

Y0/0,..25-0&4·14W-4/00

NOlmf<.AST

CMIG£NO

Skhb•M:ter

P}CGU28

YD/09-25-054--14W.C/OO

Y0/03-2~14W4/00

ND~..ASi

dlAtGENO

Sl::ld!•Met=r

s

2" 30G# sCHSOt-.tettrRun
CldStaM Is: lnSUYi= end New st=-tus fa: out Of Setvk.e. PICG1424, Feb 24/10

$utp!tis•lr.tern.il

FSVHASSE£NAEMOVEO

2" 300# SOU:OMele~n
Did SUM t:: lnSUV'.es :md tlew rt:t'.': b: :eutcr Servi.=. PUGl4-27, ;:d, 2.:./10
l" JOG.'# SOilOMeterl'tun

O¼dSi=tlnls:ln S¢rvl= and New statu; 1$: Cut Of Scvl::c. PKG142l!, Fcb24/l0

2" SOO# SCH kl Mtt!r Run
Stut:n J; !lnSUvl::c Md New ,utus Ii ~out Of Sctvb:i. PICG1429, Feb 24/10

2000

Sur~us.-lntfrnal

2".sootSCHSO

2" WJ# 5CHSOM,terRun
DkfSuM 1s: lnServt:eendNewWtusb :Ot.<t OfSttvlct-. PKG142S
2" 300# SCH CO Meter RWt

,.,.
1987

NORTHEAST

.\nJetScp.
04 from com0~6-lOW.C £tct(!d at dte· No Flnanti:lTrantftt !MtformG at SUfil(u;•Jntcr/\31
mrdMT-Storedlrtifteonl nd'ftcekedu

Y0,!09-2>Q6.t.14W4/00

YearBuUt

tb•lnt::mzl

Surplus--lnmn=I
5!,,•r;::h~-lntfflnl

Surp!~-1/IRn,;I

Str.f!W·lntil:l'M!

Sut;4US•tntUMI

.-·

Sutplus•fntrrml

-- -- ...
.. . ...
·-·-·---·-...
·-·-1991

...,.
,_

"'"'
2003
mo

2007

US•ft'Ul"1!3!

""""

I lkfldRDS-6

,.,..,

,.,.
'

1900
1'90

""""

,

For5idr

1977

'"',

1977

ForSlb

"'"
,,.,.

....

SUfp\11-lr.tem:t

St1rpl:w-1ntttn,1

,oas

""""
Su,

·lntlfllll

s

•fntmuil

,.......

wth:rm:tcrf"lcdri;,·

A am

,

1985
1978

2001

,...

·-·~·
·-...
.,

ldlt!:
Id/~

1"5

Z004

1915

fdlr

.,,.,,

.,,.,.

H-!100

,,..
""'

Active

"""'
.....

EUS

rus
EUS
G3412TAlE Frldl. WSH2SlS

EUS

"""'

Adh.~

2001

'""'

ACM!

EU5

,~.

102/l1•:Z"°92·UW-4/00

NORTHEAST

ELLS

Sk!dt•Mrtu

10l/11·2S-0,:.-l4W4/0C

NCRTICAST

EUS

1
Sfihft•Met~

100/l6·1g.093-l4W4./00

NORTHEAST

rus

Skldi•MetM

PKG0273

100/03-32-093-14W4/00

NORTHE'AST

ELLS

Slt!d~· PMW

FKG0274

10'J/OS-32•093·14W.C/OO

NORTHEASi

EUS

S!:Jds•Mcur

?KG0215

102/J.0.35-0:Sl·:1SW4/00

NORTHEAST

EUS

Si:ld,-Mtt«

Pl«S0276

...,,
ldl•

,,.,

'"'

Activt

Acthte

i~

1Sof20

l'l:!1;!"f7;!AL
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F!tldTq

Surface Loe:tfon

Status

Number

,u.s

Sklds•IV.:t=l'

ViPtBulh

"'"'"
Aa!v,

·'""·
Aalve

"""'

-·
Active

l02/l2·19-03l•14W4/00

A<th>•

100j03-17-0il-l4W4/00

,,.,

""'"

W4

w,
w,

,..,

1'97

"""'
""""
"'""'

Active

4

rlorMW-o4

W4

Aelvo

10Q:J05-21·092•14W4/00

·-·-'""
Aetivc

Attfvc

-.....
-·-

.

'""''
"""''

,.,coo

Adlv,

1994

......
,...

,,

......
A dlv,

"""'

2004

A:tlve

·""'·
Idle
Id!•
Id!•

'"''
Idle

2002
2002

Id!<
Idle
Id!<
I...

''"'
""'

...

,
160\/UlO

Id!<

"""

,,.,

I

Artlvo

s

~-Intern=!

.

Idle

Id!<
Adlvo
Adivo

- wffl 500 1L math. tank

·-·
Id!,
Id!,

Adlv•
A<tiv,

....

,.,,

,

1994
1'94
1994

Id!,

""'

Active
idle
Idle

1::11•
Id!,

""'
""'

,.,.
2001

...

1999

,

19t4

ldl11

X192.. 2SOPSf
L7042GSt, Frick TOSH?ISSXl.013:tXL

·-......-·
·Ad:lvlt

1994
2
1959

...

Adlvo

,1999

Idle
Id!,

1994
1994

'"""
1997

k,Jv,

Active

ldlo

""
,..

Id!<
Adlvo
Active
Act!vll

·'""'

ktivc
klrS1~
Fer Sak
A<tlv

16cf20

1989

1999
1957
1997
,CIOS

6/9/J.016 • 6:43 AM
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c~erlptlon

-·

Status

·~

1596
2000

.
,.. ,
....
,. ,

'""'
,.1m

""'
""'
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PEOC equipment
1) 41 trucks in fleet(payments average about $1200/month/vehicle):
-11 have no money owing
-9 have about $5000 owing.
-17 have about $20,000 owing.
-4 have about $35,000 owing.
2) We have 36 ATV's in the fleet, all have no money owing.
3) We have 12 sled's in the fleet, all have no money owing.
4) Our Maintenance/ARO equipment has no moneys owing:
-3 services trucks
-3 dump trailers
~2 dozers
-2 backhoes(one with tracks)
-1 skid steer
-3 small JD tractors with wide variety of implements.
-16105JD tractor with snow blade and mower.
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SCHEDULE "F"
Attached to and forming part of a Purchase and Sale Agreement dated the 1st day of October,
2016 between PERPETUAL OPERATING TRUST, as Vendor, and PERPETUAL ENERGY
OPERATING CORP. as Purchaser

FORM OF SEISMIC LICENSE AGREEMENT
There will be two agreements, one with PrairieSky Royalty Ltd. as the Licensor
And the second with Purchaser as the Licensor

7880987.1
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NON-EXCLUSIVE SEISMIC DATA LICENSE AGREEMENT

THIS AGREEMENT made as of the 1st day of October, 2016.
BETWEEN:

PRAIRIESKY ROY AlTY LTD., a body corporate having an office
at the City of Calgary, in the Province of Alberta,
("Licensor")
- and-

SEQUOIA RESOURCES CORP., a body corporate having offices
at the City of Calgary, in the Province of Alberta,

("Licensee")
WITNESSES THAT:
WHEREAS Licensor exclusively owns the proprietary interest in the Seismic Data;

AND WHEREAS, pursuant to a certain Seismic Data Transfer Agreement dated the 17th day of
August, 2016 (the "Effective Date"), made between Licensor and Perpetual Energy Operating
Corp. (the "Seismic Data Transfer Agreement"), the Licensor agreed to grant to Licensee the
use of the Seismic Data solely for the limited purposes set out herein.

NOW THEREFORE in consideration of the respective covenants and agreements herein
contained and further consideration provided for under the Seismic Data Transfer Agreement, the
sufficiency of which is agreed, the Parties agree as follows:
1.

Definitions
For the purposes of this Agreement capitalized terms shall have the following meaning or
the meaning set out above:
(a)

"Acquirer(s)" means Third Parties that acquire, either directly or indirectly,

Ownership or Control of Licensee, whether accomplished by statutory merger,
asset sale or purchase, stock sale or purchase, bankruptcy reorganization, plan of
arrangement or any other transaction;
(b)

"Additional lndemnitees" means, with respect to any Person to which an
indemnity is granted pursuant to this Agreement, its Affiliates and the respective
directors, officers, servants, agents, employees, advisors and consultants of that
Person and its Affiliates;

(c)

"Affiliate" means, in relation to any Party, any Person which: (a) is Controlled by

that Party; (b) Controls that Party; or (c) is Controlled by any Person that also
Controls that Party;

SDL Oct 2016 (003)
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SCHEDULE "G"
Attached to and forming part of a Purchase and Sale Agreement dated the 1st day of October,
2016 between PERPETUAL OPERATING TRUST, as Vendor, and PERPETUAL ENERGY
OPERATING CORP. as Purchaser

7880987.1
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SCHEDULE "H"
Attached to and forming part of a Purchase and Sale Agreement dated the 1st day of October,
2016 between PERPETUAL OPERATING TRUST, as Vendor, and PERPETUAL ENERGY
OPERATING CORP. as Purchaser
Purchaser and Third Party Proprietary Seismic Data

7880987.1
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Line_Number Date_Shot
Ownership_Type First_SP Last_SP Line_Length %Ownership ...
PROPRIETARY
101
WAB-06-04
4/1/2006
443
3.44
100
WAB-06-03
PROPRIETARY
4/1/2006
101
4.11
509
100
WAB-06-02
PROPRIETARY
3/27/2006
101
485
3.87
100
PROPRIETARY
WAB-06-01
3/17/2006
113
431
3.23
100
VEG06-12
PROPRIETARY
11/1/2006
101
213
2.21
100
VEG06-11
PROPRIETARY
11/1/2006
93
201
2.14
100
VEG06-10
PROPRIETARY
11/1/2006
101
205
2.07
100
PROPRIETARY
VEG06-09
11/1/2006
101
201
1.99
100
THO-2006-103
PROPRIETARY
2/1/2007
101
476
3.78
100
THO-2006-102
PROPRIETARY
2/1/2007
101
666
5.69
100
THO-2006-101
PROPRIETARY
2/1/2007
106
546
4.42
100
T-07-04
PROPRIETARY
101
3/1/2008
526
4.31
100
T-07-03
PROPRIETARY
3/1/2008
101
451
3.51
100
T-07-02
PROPRIETARY
3/1/2008
101
636
5.37
100
T-07-01
PROPRIETARY
3/1/2008
101
706
6.07
100
SL-07-04
PROPRIETARY
3/1/2007
101
771
6.72
100
PROPRIETARY
SL-07-03
3/1/2007
101
821
7.22
100
PROPRIETARY
SL-07-02
3/1/2007
101
911
8.15
100
PROPRIETARY
SL-07-01
3/1/2007
101
551
4.52
100
PROPRIETARY
SKl-2005-109
1/1/2006
101
1821
17.18
100
SKl-2005-108
PROPRIETARY
1/1/2006
101
9.88
1091
100
PROPRIETARY
SKl-2005-107
1/1/2006
101
1501
13.94
100
SKl-2005-106
PROPRIETARY
1/1/2006
101
1071
9.65
100
SKl-2005-105
PROPRIETARY
1/1/2006
101
19.43
2056
100
PROPRIETARY
SKl-2005-104
1/1/2006
101
1316
12.13
100
SKl-2005-103
PROPRIETARY
3/18/2006
101
9.27
1031
100
PET-07-002
PROPRIETARY
2/1/2007
101
995
8.94
100
PROPRIETARY
PET-07-001
2/1/2007
101
491
3.9
100
PROPRIETARY
NEW-242
6/1/2005
107
171
1.28
100
PROPRIETARY
NEW-222
6/1/2005
106
215
2.18
100
PROPRIETARY
NEW-221
6/1/2005
103
200
1.94
100
PROPRIETARY
NEW-220
106
6/1/2005
200
1.88
100
NEW-219
PROPRIETARY
6/1/2005
106
2.72
242
100
NEW-217
PROPRIETARY
6/1/2005
106
2.59
236
100
PROPRIETARY
NEW-214
106
6/1/2005
201
1.91
100
NEW-209
PROPRIETARY
6/1/2005
107
241
2.67
100
PROPRIETARY
NEW-208
107
6/1/2005
201
1.88
100
PROPRIETARY
NEW-207
107
6/1/2005
245
2.76
100
MH-09-037
PROPRIETARY
1/1/2009
101
683
5.75
100
PROPRIETARY
425
MH-09-036
1/1/2009
101
3.21
100
PROPRIETARY
MH-08-034
1/1/2008
101
419
3.17
100
PROPRIETARY
MH-08-029
1/1/2008
101
293
1.89
100
MH-08-028
MH-08-025
MH-08-024
MH-08-021

1/1/2008
1/1/2008
1/1/2008
1/1/2008

PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY

101
101
101
101

875
431
401
389

7.65
3.29
3.01
2.86

100
100
100
100
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MH-07-016
MH-07-015
MH-07-014
MH-07-013
MH-07-012
MH-07-011
MH-07-010
MH-07-009
MH-07-008
MH-07-007
MH-07-006
MH-07-005
MH-07-004
MH-07-003
MH-07-002
MH-07-001
MH-06-10
MH-06-09
MH-06-08
MH-05-12
MH-05-11
MH-05-10
MH-05-09
MH-05-08
MH-05-07
MH-05-06
MH-05-05
MH-05-04
MH-05-03
MH-05-02
MCA-2006-104
MCA-2006-103
MCA-2006-102
MCA-2006-101
LUC-07-11
LUC-07-10
LUC-07-09
LUC-07-08
LUC-07-07
LUC-07-06
LUC-07-05
LUC-07-04
LUC-07-03
LUC-07-02
LSN-2006-101
LSM-2006-202
LSM-2006-201

2/1/2007 PROPRIETARY
2/1/2007 PROPRIETARY
2/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
2/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
5/1/2006 PROPRIETARY
5/1/2006 PROPRIETARY
5/1/2006 PROPRIETARY
12/1/2005 PROPRIETARY
12/1/2005 PROPRIETARY
12/1/2005 PROPRIETARY
2/8/2006 PROPRIETARY
12/1/2005 PROPRIETARY
2/8/2005 PROPRIETARY
2/8/2005 PROPRIETARY
2/8/2005 PROPRIETARY
2/8/2005 PROPRIETARY
2/8/2005 PROPRIETARY
2/8/2005 PROPRIETARY
2/1/2007 PROPRIETARY
2/1/2007 PROPRIETARY
2/1/2007 PROPRIETARY
2/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
4/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
4/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY
3/1/2007 PROPRIETARY

101
101
101
101
101
101
83
101
101
83
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
91
101

599
365
479
521
809
737
965
1337
647
905
437
977
597
395
851
833

824
617
881
665
707
497
479
491
521
833
732
1199
695
725
576
531
836
846
456
461
266
276
331
231
356
331
261
221
496
921
921

4.94
2.62
3.74
4.14
7.05
6.33
8.65
12.3
5.38
8.15
3.29
8.66
5.89
2.92
7.52
7.29
7.4
5.22
7.97
5.58
6.03
3.94
3.75
3.89
4.19
7.32
6.3
11.01
5.94
6.24
4.76
4.32
7.36
7.51
5.37
5.43
2.48
2.65
3.47
1.95
3.84
3.46
2.4
1.83
3.91
8.25
8.12

100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
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LSM-2004-102
LSM-2004-101
LEl-2005-205
LEl-2005-204
LEl-2005-203
LEl-2005-202
LEl-2005-201
L-07-01
KRQ-2004-105
KRQ-2004-104
KRQ-2004-103
KRQ-2004-102
KRQ-2004-101
KET-2005-106
KET-2005-105
KET-2005-104
KET-2005-103
KET-2005-102
KET-2005-101
FIG-09-10
FIG-09-09
FIG-09-08
FIG-09-07
FIG-09-06
FIG-09-05
FIG-09-04
FIG-09-03
FIG-09-02
FIG-09-01
FIG-07-02
FIG-07-01
ELLS2005-104
ELLS2005-103
ELLS2005-102
ELLS2005-101
ELL-2004-102
ELL-2004-101
EDW-08-10
EDW-08-09
EDW-08-08
DUN-06-04
DUN-06-03
DUN-06-02
DUN-06-01
CRG-101

CRG-08-02
CRG-08-01

2/1/2005
3/5/2000
1/1/2006
1/1/2006
1/1/2006
1/1/2006
1/1/2006
3/3/2008
3/1/2005
3/1/2005
3/1/2005
3/1/2005
3/1/2005
1/24/2006
1/24/2006
1/24/2006
1/24/2006
1/24/2006
1/24/2006
2/1/2009
2/1/2009
2/1/2009
2/1/2009
2/1/2009
2/1/2009
2/1/2009
2/1/2009
2/1/2009
2/1/2009
11/1/2007
11/1/2007
3/1/2006
3/1/2006
3/1/2006
3/1/2006
2/1/2005
2/1/2005
1/1/2009
1/1/2009
1/1/2009
4/1/2006
4/1/2006
4/1/2006
4/1/2006
9/1/2005
8/1/2008
9/1/2008

PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY

101
101
66
102
101
101
101
101
101
101
421
101
101
101
101
101
101
101
101
101
101
101
101
101
101
103
101
111
101
2101
1101
101
101
101
101
2101
1101
101
101
101
101
101
107
5
101
101
131

1796
1591
1251
591
591
701
726
706
1466
891
921
1276
1596
341
1001
596
1151
1231
631
361
245
245
277
349
325
217
297
293
337
2281
1231
801
606
596
911
2732
1691
405
349
329
671
629
737
905
388
401
371

16.91
14.95
11.84
4.89
4.98
5.96
6.24
6.1
13.63
7.9
5.16
11.71
14.89
2.38
8.97
4.92
10.43
11.2
5.3
5.1
2.82
2.86
3.5
4.94
4.39
2.26
3.9
3.6
4.64
2.7
1.94
6.99
5.05
4.95
8.17
6.28
5.9
6.04
4.91
4.54
5.75
5.3
6.35
9.06
3.59
2.99
2.39

100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
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CRAIG-06-02
CRAIG-06-01
COR-2005-103
COR-2005-102
COR-2005-101
COR-2004-102
COR-2004-101
ClYDE-10-03
ClYDE-10-02
ClYDE-10-01
Cl-09-016
CL-09-015
CL-09-014
CL-09-013
CL-06-011
CL-06-010
CL-06-009
CL-06-008
Cl-06-007
CL-06-006
CL-06-005
CL-06-004
CL-06-003
CL-06-002
Cl-06-001
C-07-05
C-07-04
C-07-03
C-07-02
C-07-01
BUFF-347

BUFF-346
BUFF-345
BUFF-321
BUFF-320
BUFF-319
BUFF-318
BUFF-3170
BUFF-317
BUFF-311
BUFF-310
BUFF-309
BUFF-308
BUFF-307
BUFF-304
BUFF-303
BUFF-302

6/1/2006
6/1/2006
2/14/2006
2/14/2006
2/14/2006
2/1/2005
2/1/2005
1/1/2011
1/1/2011
1/1/2011
1/1/2009
1/1/2009
1/1/2009
1/1/2009
7/1/2006
7/1/2006
7/1/2006
7/1/2006
7/1/2006
7/1/2006
7/1/2006
7/1/2006
7/1/2006
7/1/2006
7/1/2006
2/1/2008
2/1/2008
3/1/2008
3/1/2008
3/1/2008
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006

PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY

101
101
101
101
101
2100
1761
1001
1001
1001
95
71
83
95
125
125
101
101
101
101
101
101
101
101
101
101
101
101
113
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101

575
821
466
1116
676
2631
1101
1322
1514
1366
1025
917
683
701
593
887
599
641
551
347
415
629
563
671
701
425
353
491
575
797
191
203
200
305
314
143
209
203
242
197
197
209
326
270
202
196
284

4.77
7.22
3.64
10.12
5.73
5.32
6.62
3.24
5.19
3.68
9.23
8.4
5.95
6.03
4.76
7.63
5.05
5.49
4.6
2.48
3.17
5.36
4.65
5.71
6.1
3.25
2.53
3.93
4.64
6.99
1.8
2.04
1.97
4.08
4.27
0.85
2.16
2.04
2.82
1.93
1.92
2.17
4.51
3.38
2.03
1.9
3.7

100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
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BUFF-301
BUFF-296
BUFF-295
BUFF-294
BUFF-293
BUFF-292
BUFF-291
10-THO-04
10-THO-03
10-THO-02
10-THO-01
09-THO-08
09-THO-07
09-THO-06
09-THO-0S
09-THO-04
09-THO-03
09-THO-02
09-THO-01
JAR-02
JAR-03
JAR-04
JAR-07-001
AM-98-04
EA-13
EA-14

2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2006
2/1/2010
2/1/2010
2/1/2010
2/1/2010
2/2/2009
2/2/2009
2/2/2009
2/2/2009
2/2/2009
2/2/2009
2/2/2009
2/2/2009
8/1/2006
8/1/2006
8/1/2006
1/1/2008
6/1/1998
6/1/1993
6/1/1993

PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY
PROPRIETARY

101
101
101
101
101
95
107
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
101
109
125
101

283
220
212
263
237
200
221
1156
1006
1301
746
1104
881
959
1004
577
641
620
771
317
349
277
361
413
303
263

3.65
2.38
2.23
3.23
2.72
2.1
2.28
10.57
9.07
12.04
6.46
10.05
7.82
8.6
9.05
4.79
5.42
5.22
6.74
3.24
3.72
2.64
3.92
4.55
3.56
3.23
1144.14

100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
100
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line_Number

line_ld

ROCH-06-3O_6156 ROCHESTER 3D

Date_Shot Ownership_Type 3D_Area %Ownership ...
PROPRIETARY
5.73
100
1/1/2006
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SCHEDULE "I"

Attached to and forming part of a Purchase and Sale Agreement dated the 1st day of October,
2016 between PERPETUAL OPERATING TRUST, as Vendor, and PERPETUAL ENERGY
OPERATING CORP. as Purchaser
Vendor Proprietary Seismic Data

NIL.

7880987.1
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In the Court of Appeal of Alberta
Citation: PricewaterhouseCoopers Inc v Perpetual Energy Inc, 2021 ABCA 92
Date: 20210315
Docket: 1901-0255-AC
Registry: Calgary
Between:
PricewaterhouseCoopers Inc., LIT, in its capacity as the Trustee in Bankruptcy of
Sequoia Resources Corp. and not in its personal capacity
Appellant
(Plaintiff)
- and Perpetual Energy Inc., Perpetual Operating Trust, Perpetual Operating Corp.
and Susan Riddell Rose
Respondents
(Defendants)
- and Orphan Well Association
Intervenor
- and Canadian Natural Resources Limited
Intervenor
- and Cenovus Energy Inc.
Intervenor
- and -
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Torxen Energy Ltd.
Intervenor

_______________________________________________________
The Court:
The Honourable Madam Justice Marina Paperny
The Honourable Mr. Justice Jack Watson
The Honourable Mr. Justice Frans Slatter
_______________________________________________________
Memorandum of Judgment Regarding Costs
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_______________________________________________________
Memorandum of Judgment Regarding Costs
_______________________________________________________
The Court:
[1]
The parties have applied for directions on the costs consequences, and the form of
judgment, arising from the decision reported as PricewaterhouseCoopers Inc v Perpetual Energy
Inc, 2021 ABCA 16.
Form of Judgment
[2]
The formal judgment only records the result of the appeal, and should not replicate or
summarize the reasons for decision, or contain details about subordinate findings or rulings:
McAllister v Calgary (City), 2019 ABCA 285 at para. 6, 90 Alta LR (6th) 213; Thompson
Brothers (Construction) Ltd. v Alberta (Workers' Compensation Board Appeals Commission),
2012 ABCA 150 at para. 2, 522 AR 184. Further, appeals are from the formal order of the trial
court, not from the trial court’s reasons, and it is often appropriate for the appeal judgment to refer
to the specific paragraphs of the trial order.
[3]

The formal judgment in appeal number 1901-0255AC should read:
1. The appeal is allowed, paragraphs 2, 3, 4, and 5 of the order of the Court of
Queen’s Bench pronounced on August 15, 2019 are set aside, and the action is
returned to the trial court.
2. The appellant Trustee in Bankruptcy is granted status as a complainant under
Part 19 of the Alberta Business Corporations Act to pursue a claim under s. 242(2)
of that Act as it may be advised.
3. The appellant Trustee in Bankruptcy, if so advised, is granted permission in
accordance with R. 3.65 of the Alberta Rules of Court to circulate a proposed
amended statement of claim to clarify the claims being advanced. Any disputes
about the nature and form of the proposed amendments are referred back to the trial
court.

The panel notes that the reach of the Resignation & Mutual Release with respect to all the claims
against the respondent Rose depends, in part, on the resolution by the trial court of the interpretive
issue identified at paras. 167-171 of the panel’s reasons.
[4]
The panel perceives that the parties have agreed on the form of judgments in appeals
number 1901-0262AC and 2001-0174AC.
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Costs
[5]
The Trustee in Bankruptcy was the substantially, although not completely successful party
in appeal number 1901-0255AC, and is entitled to costs. That the unsuccessful parties may have
made “incorrect statements on key legal and factual issues” is necessarily implied in them being
unsuccessful, and does not usually have any further impact on the entitlement to costs.
[6]
While it is possible to defer the costs of interlocutory applications until the end of the
litigation, the presumption is that those costs are paid once the application is completed:
R. 10.29(1). The parties brought competing applications for summary judgment and summary
dismissal, essentially agreeing that this was a proportionate and efficient way of resolving some
key issues underlying this litigation. Many of those issues were, in fact, resolved or narrowed. It
is not appropriate for the costs consequences of these complex proceedings to be in the cause, and
costs are payable forthwith.
[7]
These appeals were complex, raising a number of important and some novel issues
respecting corporate law, bankruptcy law, oil and gas regulation, contracts, and procedure. The
amounts involved are substantial. Rule 14.88 cannot be relied on, because the trial costs have
apparently not been set. In any event, it is appropriate that costs of appeal 1901-0255AC be
awarded on five times Column 5 of Schedule C, plus reasonable disbursements and GST. Appeal
1901-0262AC was, in some respects, a form of cross-appeal, although it did raise some discrete
issues. The Trustee in Bankruptcy is entitled only to an additional fee for filing a factum in appeal
1901-0262AC, at three times item 19(1) of Column 5 of Schedule C.
[8]
Both parties argue that the costs award should reflect litigation misconduct by the other.
Much of what is relied on occurred in the trial court, not on the appeal. The parties are entitled to
plead and argue claims in the alternative. Obviously, swearing affidavits in the alternative is an
entirely different matter: URS Federal Support Services Inc v Kiani, 2015 ONSC 7906 at
para. 20; Philly Foods Corp v Michetti, [1986] AJ No 1336 at para. 9. This litigation has been
very aggressively pursued by both sides, and both sides have adopted positions or taken steps that
would draw the attention of an objective observer. That has contributed to the complexity of the
litigation, which is one justification for an award of costs on a multiple of Schedule C, but not for
any further adjustment.
[9]
The costs relating to the application for security for costs were reserved for the panel:
Sequoia Resources Corp (Trustee of) v Perpetual Energy Inc., 2020 ABCA 254 at para. 23,
refusing permission to appeal from 2020 ABCA 36, 75 CBR (6th) 179. The Trustee in Bankruptcy
unsuccessfully opposed that application, which could have been avoided if the Trustee in
Bankruptcy had acknowledged that it was primarily liable for costs of litigation commenced on
behalf of the bankrupt estate: 2021 ABCA 16 at para. 189. The respondents are entitled to costs of
those applications, assessed on Column 3 of Schedule C, plus reasonable disbursements and GST.
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Appearances:
R. de Waal
for the Appellant/Cross-Respondent PricewaterhouseCoopers Inc., LIT, in its capacity as
the Trustee in Bankruptcy of Sequoia Resources Corp. and not in its personal capacity
D.J. McDonald, Q.C.
for the Respondents/Cross-Appellants Perpetual Energy Inc., Perpetual Operating Trust,
and Perpetual Operating Corp.
S.H. Leitl
for the Respondent/Cross-Appellant Susan Riddell Rose
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1980 CarswellQue 59
Quebec Superior Court, In Bankruptcy
Tremblay, Re
1980 CarswellQue 59, [1980] C.S. 468, 36 C.B.R. (N.S.) 111, J.E. 80-460

Re TREMBLAY; GINGRAS, ROBITAILLE,
MARCOUX LTEE v. BEAUDRY and PARADIS
Moisan J.
Judgment: May 1, 1980
Docket: Quebec No. 200-11-000-446-792
Counsel: L. Fournier, for trustee.
C. Courtemanche, for bankrupt.
R. Blais, for respondents.
Subject: Corporate and Commercial; Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
XI Avoidance of transactions prior to bankruptcy
XI.7 Fraudulent and illegal transactions
XI.7.a Reviewable transactions under Act
Headnote
Bankruptcy --- Avoidance of transactions prior to bankruptcy — Fraudulent and illegal
transactions — Reviewable transactions under Act
Avoidance of transactions prior to bankruptcy — Fraudulent conveyances — Reviewable
transaction — Criteria for determining arm's length relationship — Question of fact — Parties
dealing at arm's length — No moral or psychological leverage sufficient to diminish or appreciably
influence freedom of decision of other party — Application rejected.
T. made an assignment in bankruptcy on 14th August 1979. On 18th May he had sold to one Gilles
Paradis, acting as a prête-nom for B., an immoveable property for a price equal to the aggregate of
the mortgages to which it was subject. The trustee, claiming that the transaction in question was a
reviewable transaction, initiated proceedings, claiming a sum of $57,000, representing the alleged
difference between the price paid and the fair market value of the immoveable property.
Held:
Application dismissed.
The application of s. 78 of the Act is subject to three conditions:
(1) The transaction must have taken place during the twelve months preceding the bankruptcy.
Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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(2) The transaction must have been made at a price manifestly different from fair market value,
that is, for an inadequate consideration.
(3) The transaction must be reviewable.
It is the latter condition which is the essential condition of this recourse, for it is here that one finds
the essential distinction between this section and various other sections of the law which deal with
the disposition of property by the bankrupt.
The transactions in which a bankrupt engages during the relatively brief period which precedes his
bankruptcy are subject to an attentive examination by the trustee and must in principle give rise
to a certain suspicion on his part. Three types of transaction, or, rather, three types of situations,
characterize transactions entered into by the bankrupt. First, there are those cases where the
bankrupt had the intention of conferring, and, in fact, deliberately conferred, an advantage on a
co-contracting party. This type of situation is governed by ss. 69 to 77 of the Act. Secondly, there
is the kind of transaction where the bankrupt, dealing entirely voluntarily and with total freedom
of action, consummates a transaction which is disadvantageous for him. In this case, generally,
the trustee can do nothing, because he is obliged to take the patrimony of the bankrupt in the
state in which it is at the moment of the assignment of bankruptcy. Thirdly, there is a category of
transactions considered "reviewable transactions", which is not further defined but which deals,
with respect to s. 78, with goods and services, and, with respect to s. 79, with dividends and
redemptions of shares.
The notion of reviewable transactions was introducted to capture transactions, disadvantageous
to the bankrupt and therefore to his creditors, where the bankrupt was either related, within the
definitions contained in the Act, to his co-contracting party, or was not dealing at arm's length with
him. The meaning of "otherwise than at arm's length" is, however, elusive. The concept has its
source in the Income Tax Act, but the jurisprudence, as it relates to bankruptcy, is practically nonexistent. The doctrine provides that the court has wide discretion to say whether or not persons who
are not related were dealing at arm's length when a particular transaction took place. In the absence
of a better definition, a transaction at arm's length could be considered to be a transaction between
persons between whom there are no bonds of dependence, control or influence, in the sense
that neither of the two co-contracting parties has available any moral or psychological leverage
sufficient to diminish or possibly influence the free decision-making of the other. Inversely, the
transaction is not at arm's length where one of the co-contracting parties is in a situation where
he may exercise a control, influence or moral pressure on the free will of the other. Where one
of the co-contracting parties is, by reason of his influence or superiority, in a position to pervert
the ordinary rule of supply and demand and force the other to transact for a consideration which
is substantially different than adequate, normal or fair market value, the transaction in question
is not at arm's length.
In the present case, the parties had known each other for some 25 years. They lived across the
street from each other, but they never socialized with each other. Their sole relationship consisted
of that of neighbours living on the same street and occasionally greeting each other. There was
no familial relationship. They had had another, previous, financial transaction, which appeared
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perfectly normal. Although T. may have concluded a transaction which was unfavourable to
him, his consent was not obtained by influence, pressure or control over his free will. In the
circumstances the impugned transaction took place at arm's length and was not subject to revision.
Table of Authorities
Statutes considered:
Bankruptcy Act, R.S.C. 1970, c. B-3, ss. 3, 4, 69 to 79.
Income Tax Act, 1970-71-72 (Can.), c. 63, s. 69 [am. 1974-75-76, c. 26, s. 37; 1977-78, c.
32, s. 13].
Authorities considered:
Houlden and Morawetz, Bankruptcy Law of Canada, Cumulative Supplement (1979), p. 7.
Words and phrases considered:
arm's length
APPLICATION to revise reviewable transaction.
Moisan J.:
1

Le failli a fait cession de ses biens le 14 août 1979.

2
Le 18 mai précédent, it avait vendu à l'intimé Gilles Paradis un immeuble situé en bordure
du boulevard Hamel, pour le prix des hypothèques qui le grevaient, $85,000. Il appert clairement
de la preuve que Paradis a agi comme prête-nom pour l'intimé André Beaudry.
3 Le syndic soutient qu'il s'agit d'une transaction revisable selon la Loi de faillite, S.R.C. 1970,
c. B-3, et réclame $57,000 représentant la différence entre le prix payé et la juste valeur marchande
de l'immeuble.
4

L'article 78(1) se lit:
78.(1) Lorsqu'une personne qui a vendu, acheté, loué, engagé, fourni ou reçu des biens ou des
services au moyen d'une transaction revisable fait faillite dans les douze mois qui suivent la
transaction, le tribunal peut, à la demande du syndic, enquêter pour déterminer si le failli a
donné ou reçu, selon le cas, une juste valeur du marché en contrepartie des biens ou services
sur lesquels porte la transaction.

(Souligné par moi-même.)
5 Les paragraphes (2) et (3) ajoutent que le jugement peut ordonner le paiement de la différence,
et indiquent les modalités entourant l'établissement des valeurs mises en cause.
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6

L'application de cet article entre en jeu si l'on peut réunir différentes conditions:

7

(1) la transaction a été faite dans les 12 mois précédant la faillite;

8 (2) la transaction s'est faite à un prix qui s'écarte manifestement de la juste valeur du marché,
donc pour une considération inadéquate; et
9

(3) la transaction est revisable. (L'article dit: "au moyen d'une transaction revisable".)

10 Cette dernière condition nous apparaît essentielle: c'est par elle qu'on retrouve la distinction
essentielle entre cet article et divers autres articles de la Loi qui touchent à la disposition de ses
biens par le failli.
11
En effet, envisagées dans leur ensemble, les transactions d'un failli dans la période
relativement courte qui précède sa faillite sont sujettes à un examen attentif du syndic et doivent
en principe soulever une certaine suspicion de sa part. Il nous apparaît qu'il peut survenir trois
types de transaction ou si l'on préfère trois ensembles de situations caractérisant les transactions
faites par le failli.
12

On peut les résumer comme suit:

13 (1) Il y a tout d'abord les cas où le failli a eu l'intention de et a, en fait, délibérément conféré
une gratuité ou un avantage privilégié à un co-contractant. Cette situation fait appel aux articles 69
à 77 de la Loi de faillite et plus particulièrement à ce qu'on appelle "les dispositions et privilèges"
ou en anglais "settlements and preferences".
14 (2) Il y a les cas où le failli, transigeant de façon parfaitement autonome, libre et volontaire,
a bâclé une transaction désavantageuse pour son patrimoine. Dans ces cas, en règle générale, le
syndic ne peut rien faire puisqu'il doit prendre le patrimoine du failli dans l'etat où il se trouve au
moment de la cession de biens.
15 (3) Par les art. 78 et 79, qui étaient sous l'ancienne numérotation les art. 67A et 67B [décrétés
par 1966-67, c. 32, art. 12], le législateur s'attaque à une troisième catégorie de transactions que
l'on désigne sous le nom de "transactions revisables", sans pour autant définir clairement le sens
de cette expression. L'article 78 concerne les biens et services; l'art. 79, les dividendes et rachats
d'actions.
16 Cette notion de transaction revisable nous ramène aux art. 3 et 4, introduits dans la Loi à la
même époque, en 1967 [par 1966-67, c. 32, art. 1]. Ces articles évoquent les notions de transactions
à distance ou non à distance, de personnes liées et de groupes liés.
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17
Dans la présente cause, aucune des parties ne soutient qu'il pourrait s'agir de personnes
ou de groupes liés de sorte qu'il n'y a pas lieu de s'arrêter à l'art. 4. Il est cependant essentiel de
citer l'art. 3:
3.(1) Aux fins de la présente loi, une personne qui a conclu avec une autre une transaction
autrement qu'à distance est réputée avoir conclu une transaction revisable.
(2) La question de savoir si des personnes non liées entre elles au sens où l'entend l'article 4
traitaient l'une avec l'autre à distance, à un moment donné, est une question de fait.
(3) Des personnes liées entre elles au sens où l'entend l'article 4 sont réputées ne pas traiter
l'une avec l'autre à distance, tant qu'elles sont ainsi liées.
18
Le paragraphe (1) de cet article nous donne à sa manière, une définition de la transaction
revisable: c'est la transaction intervenue entre deux personnes "autrement qu'à distance".
19
Il faut donc s'interroger sur le sens de cette expression. Le texte anglais utilise l'expression
"otherwise than at arm's length". Cette version anglaise n'est pas non plus très éclairant.
20
On peut penser que l'expression "à distance" ou "at arm's length" nous vient de la Loi de
l'impôt sur le revenu du Canada, 1970-71-72 (Can.), c. 63. L'article 69 [modifié par 1974-75-76, c.
26, art. 37; 1977-78, c. 32, art. 13] parle des contreparties insuffisantes et, à son paragraphe 1(b),
utilise en anglais l'expression "at arm's length"; en français, il s'exprime comme suit:
(b) Lorsqu'un contribuable a disposé d'un bien
(i) en faveur d'une personne avec laquelle il avait un lien de dépendance sans contrepartie ou
moyennant une contrepartie inférieure ...
(Souligné par moi-même.)
21

La jurisprudence, suivant les recherches que nous avons pu faire, est presque inexistante.

22 En doctrine, on peut citer Houlden and Morawetz, Bankruptcy Law of Canada, Cumulative
Supplement (1979), à la p. 7:
If persons are related to each other as defined in Sec. 4, then they are deemed not to deal with
each other at arm's length (Sec. 3(3)). If persons are not related to each other, it is a question
of fact for the court whether or not at a particular time, they were dealing with each other at
arm's length. There is, therefore, no complete definition in the Act of 'arm's length'; the court
has a wide discretion to say whether or not persons who are not related were dealing at arm's
length when a particular transaction took place.
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If a transaction is entered into, otherwise than at arm's length, it becomes what is called a
'reviewable transaction'. The consequences of a transaction being a 'reviewable transaction' or
being between 'related persons' do not flow from Secs. 3 and 4. The consequences are found
in other sections of the Act (Sec. 36(3), Sec. 74, Sec. 78, Sec. 87(6) and (7), Sec. 108).
(Souligné par moi-même.)
23
A la lumière de ces textes, notre conception de la transaction à distance peut, à défaut de
mieux, s'exprimer ainsi: Il s'agit de transactions entre personnes qui n'ont entre elles aucun lien
de dépendance, de contrôle ou d'influence, en ce sens qu'aucun des deux contractants ne dispose
d'un levier moral ou psychologique suffisant pour diminuer ou influencer sensiblement la liberté
de décision de l'autre.
24
Inversement, la transaction n'est pas à distance si un des co-contractants se trouve dans
une situation telle qu'il peut exercer un contrôle, une influence ou une pression morale sur le libre
arbitre de l'autre.
25
On peut aussi cerner le concept en disant que la transaction n'est pas à distance si l'un des
contractants peut, par sa position d'influence et de supériorité, déjouer ou infléchir en sa faveur
la loi de l'offre et de la demande, et forcer l'autre à transiger pour une contrepartie qui s'éloigne
sensiblement de la valeur marchande normale et adéquate.
26 Dans le présent cas, l'intimé Beaudry a admis dès l'interrogatoire hors cour que la transaction
a été faite au nom de l'intimé Paradis, mais pour son bénéfice et avantage. La raison donnée, sa
situation juridique de divorcer au niveau conditionnel en attente d'un jugement irrévocable nous
apparaît raisonnable. Au surplus, personne ne conteste le fait ni ne le commente défavorablement.
27 Beaudry et le failli se connaissaient depuis de nombreuses années au moment de la transaction
du 18 mai 1979. Beaudry déclare qu'il connaissait le failli depuis environ 25 ans, soit depuis
l'époque où ils ont emménagé dans la même rue. Pour sa part, Tremblay fixe cette époque à 15
ou 16 ans. Ces deux personnes demeurent en face de biais, ce qui leur fait dire qu'ils sont des
voisins. Ils ne se sont jamais fréquentés d'aucune façon, n'ont jamais pratiqué quelque sport ou
activité de loisir en commun; leurs seules relations ont consisté à se saluer comme résidents de
la même rue. Il n'existe évidemment entre eux aucun lien de parenté quelconque. La première
transaction financière intervenue entre les parties est survenue en septembre 1978, alors que
Tremblay a sollicité un emprunt de $7,500 de la part de Beaudry. Il explique qu'il savait que
Beaudry, médecin, était vraisemblablement en mesure de lui avancer de l'argent. En garantie de
ce prêt, Beaudry s'est fait consentir un gage sur deux véhicules appartenant à Tremblay; n'ayant
pas reçu remboursement de son prêt, il a pris possession des véhicules au printemps 1979. D'après
les documents produits, cette prise de possession serait survenue le même jour que la signature du
contrat notarié concernant l'immeuble, mais Tremblay déclare qu'en fait la prise de possession fut
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effectuée un mois ou deux mois avant cette date, et que l'on aurait profiter de la rencontre chez le
notaire pour signer un document à cet effet.
28 En regard de la transaction elle-même qui a fait passer l'immeuble du patrimoine de Tremblay
à celui de Beaudry avec Paradis comme prête-nom, la preuve, très brève, ne révèle en aucune
façon que Beaudry ait exercé une influence ou une pression quelconque pour amener Tremblay
à céder l'immeuble. C'est au contraire Tremblay qui a représenté à Beaudry qu'il s'agissait d'un
immeuble récemment refinancé qui se payait automatiquement par ses revenus et qui présentait un
placement intéressant. Il a de plus fait valoir qu'ayant personnellement des difficultés financières,
il lui paraissait opportun de se départir de cet immeuble.
29
Il s'agit en somme de représentations et de discussions entre un vendeur et un acheteur
éventuel comme il en survient quotidiennement dans le cours des affaires. Il ne s'agit pas ici de
se demander si Tremblay, le vendeur, utilisait des arguments véridiques et logiques ou faisait des
représentations conformes à la vérité, ni de se demander si Beaudry, l'acheteur, a été dupé par des
représentations tendancieuses, comme il le prétend, ou a effectivement bâclé un marché intéressant
à moyen ou long terme. La question qui se pose est uniquement de savoir si le consentement
de Tremblay a été obtenu par l'exercice d'une influence, d'une pression ou d'un certain degré de
contrôle sur sa libre volonté. Il importe de savoir si Tremblay a vendu pour un prix manifestement
inférieur à la juste valeur marchande parce qu'il existait entre lui et l'acheteur un lien de dépendance
susceptible d'influer manifestement sur l'établissement du prix de la transaction.
30 Le syndic avait le fardeau d'établir cette preuve, suivant l'art. 3(2) de la Loi de faillite. Il n'y
est pas parvenu à notre satisfaction. Bien au contraire.
31
Venant à cette conclusion, il n'est pas nécessaire de discuter la question de savoir si le prix
diffère manifestement de la juste valeur marchande de l'immeuble.
32

Par ces motifs, la cour rejette la requête du syndic; dépens contre la masse.
Application dismissed.

End of Document
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Thus, it can be seen that with all of the self-governing professions referred t<
above, with the exception of the veterinarians, the legislation is in lock-step in re
taining in the legislature, or in the Lieutenant Governor in Council by regulation,
the power to legislate with respect to the election of the members of the govern
ing councils, including their regional election. As for the veterinarians, specific
powers are conferred on the governing council to deal with the election by the
passing of by-laws. In my view, for Convocation to have the power to pass rule
providing for the regional election of benchers provisions similar to [those in] the
Veterinarians Act would be required.65

The uniform treatment of rules governing elections in the legislation dea
with professional self-government supported the view that, generally speak' ..
as a matter of policy, the legislature did not care to confer on the decisi
making body governing the profession a power to make rules respecting elec::
to its ranks.
The Statute Book as a Whole
§13.35 Introduction. The presumptions on which statutory interpretatioi
based apply not only to single Acts and related Acts but also, with lesser fc
perhaps, to the “statute book as a whole”. This refers to the entire body of le.
lation on the books of a jurisdiction at a given time. It includes law that has ' .
enacted, but not yet come into force; it does not include repealed law. The le.
lature is presumed to know its own statute book and to draft each new pro's ;:
with regard to the structures, conventions and habits of expression as well as: .
substantive law embodied in existing legislation.66
§13.36 Similarities or differences in the way different statutes are drafted .
thus affect the way they are interpreted, whether or not they deal with the subject. This approach has been justified in Canada by the practice of under.,
ing regular general statute revisions, which afford an opportunity to standar:.
legislative conventions and style and to ensure a consistent approach to r..
ring matters.67 The greater the period since the last statute revision, the less .
able are the inferences that can be drawn from similarities and differenc.
drafting.

65
66

67

Ibid., at 679.
R. v. Ulybel Enterprises Ltd., [2001] S.C.J. No. 55, [2001] 2 S.C.R. 867, 2001 SCC :
paras. 30, 50-51 (S.C.C.); 65302 British Columbia Ltd. v. Canada, [1999] S.C.J. N:
[1999] 3 S.C.R. 804, at paras. 7-8 (S.C.C.).
Statute revisions are driven by the need for both consolidation and standardization.. \ tions move away from the practice of publishing annual volumes supplemented by per
general revisions to the practice of publishing ongoing consolidations, the first need is
remains to be seen how jurisdictions will deal with the second need. Part V of Ontario’s 2
lation Act, S.O 2006, c. 21, could serve as a model. It confers a broad power on the Chic:
islative Counsel to make non-substantive changes to Ontario’s consolidated law (the l
version is official) to ensure consistency across the statute book.
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When courts examine a provision in the context of the statute book as a

they are concerned primarily with two things. One is avoiding conflict.68
:er is patterns.

The importance of patterns. Patterns may be substantive, reflecting
.-tit legislative policy choices, or they may be formal, reflecting recurring
:: expression. When a pattern appears frequently throughout the statute
departure from it may be significant. The more established and striking
::;m, the more persuasive the inference that can be drawn when the legis. cries or departs from it.
'.’he reliance on patterns in interpretation is illustrated by the judgment
. ' 'katchewan Court of Appeal in University Hospital Board v. Boros.69
! : urt was asked to interpret a provision of The Hospital Standards Act
■ barred any “action ... against... a hospital, nursing home or other institu:or the recovery of damages, after the expiration of three months from the
. : a which the damages are sustained”. The issue was whether this provision
. 10 an action brought by an architect for breach of a contract to provide
. cs to a hospital. The Court suspected that the provision was meant to regu. -..upractice suits by patients and was never intended to apply to actions of
•bud. Despite this suspicion, however, it refused to restrict the scope of the
;:on in part because, in examining the limitation sections of other provinn.Viutes, it discovered a well-established convention. Cameron J.A. wrote:
. comparison of other Saskatchewan statutes containing special limitation peri■ :.s shows how, when the Legislature intends them to apply to some but not other
. asses of actions, it does so.70

- .crically, the legislature indicated its intention to restrict the application of a
.v.tion period by including explicit words of qualification after the word “ac■ " or the word “damages” as in Saskatchewan’s Dental Profession Act (“ac". Dr negligence or malpractice by reason of services provided... as a dentist
cental surgeon”) or its Railway Act (“damages sustained by reason of the
ruction or operation of the railway”) or its Urban Municipality Act (“damr--i occasioned by default in its duty of repair”). Given this pattern of explicit
c'.ification, the court was unwilling to find an implicit qualification in the
yital Standards Act. Such a departure from convention was presumed to be
: iberate.

.'.40 In Chrysler Canada Ltd. v. Canada (Competition Tribunal)11 the
:. cue character of a provision in the Competition Tribunal Act was thought to

Coherence and the avoidance and resolution of conflict are dealt with in Chapter 11.
[ 1985] S.J. No. 913,24 D.L.R. (4th) 628 (Sask. C.A.).
Ibid., at 631. See also Kelvin Energy Ltd. v. Lee, [1992] S.C.J. No. 88, [1992] 3 S.C.R. 235, at
251-52 (S.C.C.); Gray v. Ontario (Disability Support Program, Director), [2002] O.J. No.
1531, 212 D.L.R. (4th) 353 (Ont. C.A.); Azevedo v. Market Insurance Co. of Canada, [1999]
AJ.No. 1201, 1999 ABCA 301, at paras. 13-14 (Alta. C.A.).
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A§2 — Purposes of Bankruptcy and Insolvency Legislation
A§2 — Purposes of Bankruptcy and Insolvency Legislation
See s. 1
It is a fundamental purpose of the Act to provide for the financial rehabilitation of insolvent persons: Ramgotra (Trustee of) v.
North American Life Assurance Co., 1996 CarswellSask 212F, 1996 CarswellSask 418, 37 C.B.R. (3d) 141, [1996] 1 S.C.R. 325,
[1996] 3 W.W.R. 457, 10 C.C.P.B. 113, 13 E.T.R. (2d) 1, 193 N.R. 186, 132 D.L.R. (4th) 193, [1996] 1 C.T.C. 356, 141 Sask.
R. 81 (S.C.C.); Re Irwin (1994), 24 C.B.R. (3d) 211, 89 B.C.L.R. (2d) 114, 112 D.L.R. (4th) 164, 1994 CarswellBC 605 (C.A.).
The BIA permits an honest but unfortunate debtor to obtain a discharge from debts subject to reasonable conditions. The Act is
designed to permit a bankrupt to receive, after a specified period a complete discharge of all his or her debts in order that he or
she may be able to integrate into the business life of the country as a useful citizen free from the crushing burden of debts: Re
Newsome (1927), 8 C.B.R. 279 (Ont. S.C.); Markis v. Soccio (1954), 35 C.B.R. 1 (Que. S.C.); Re Neiman (1953), 33 C.B.R.
230 (Ont.); Canadian Banker’s Association v. Sask. (A.G.) (1955), 35 C.B.R. 135 (S.C.C.); Re Daniel & Co. (1934), 16 C.B.R.
21 at 27 (N.B. K.B.); Moody v. Ashton (1997), 47 C.B.R. (3d) 91, 1997 CarswellSask 318 (Sask. C.A.).
The Act provides a regime whereby the creditors of the bankrupt will pursue their claims by collective action through the trustee
so that the assets of the bankrupt can be realized and distributed on an equitable basis subject to the priorities of preferred
creditors and the rights of secured creditors: Dartmouth (City) v. Barclays Bank of Canada (1996), 1996 CarswellNS 210, 40
C.B.R. (3d) 1, 151 N.S.R. (2d) 264, 440 A.P.R. 264 (C.A.).
The Act is also aimed at protecting creditors of insolvent persons ensuring orderly and fair administration of the bankrupt’s
assets among creditors on a pari passu basis: Re Arnco Business Service Ltd. (1983), 49 C.B.R. (N.S.) 188, 38 C.P.C. 226 (Ont.
S.C.); Markis v. Soccio, supra; Re Neiman, supra; Re Daniel & Co., supra; Industrial Acceptance Corp. v. Lalonde (1952), 32
C.B.R. 191 (Que.); Langille v. T.D. Bank (1981), 43 N.S.R. (2d) 608, 37 C.B.R. (N.S.) 35, 81 A.P.R. 608, affirmed 40 C.B.R.
(N.S.) 113, 50 N.S.R. (2d) 217, 98 A.P.R. 217, 131 D.L.R. (3d) 571, 40 N.R. 67 (S.C.C.); Re Commonwealth Investors Syndicate
Ltd. (1986), 60 C.B.R. (N.S.) 193, 69 B.C.L.R. 392 (S.C.); AEVO Co. v. D & A Macleod Co. (1991), 7 C.B.R. (3d) 33, 4 O.R.
(3d) 368, 1991 CarswellOnt 206 (Gen. Div.); Re Pinestone Resort & Conference Centre Inc. (1999), 171 D.L.R. (4th) 426,
118 O.A.C. 338, 1999 CarswellOnt 1338, 2 M.P.L.R. (3d) 1, (sub nom. Everingham Brothers Ltd., Re) 43 O.R. (3d) 594, 26
R.P.R. (3d) 229, 15 P.P.S.A.C. (2d) 1, 9 C.B.R. (4th) 159 (C.A.); Ramgotra (Trustee of) v. North American Life Assurance Co.,
supra. It replaces pre-bankruptcy remedies of individual creditors by collective action provisions: Husky Oil Operations Ltd.
v. Minister of National Revenue (1993), 1993 CarswellSask 27, [1994] 1 W.W.R. 629, 108 D.L.R. (4th) 681, 116 Sask. R. 46,
59 W.A.C. 46, 22 C.B.R. (3d) 153, 11 C.L.R. (2d) 1 (Sask. C.A.), affirmed 1995 CarswellSask 739, 1995 CarswellSask 740,
[1995] 10 W.W.R. 161, 35 C.B.R. (3d) 1, 128 D.L.R. (4th) 1, 137 Sask. R. 81, 107 W.A.C. 81, [1995] 3 S.C.R. 453, 188 N.R.
1, 24 C.L.R. (2d) 131 (S.C.C.).
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The Act provides an expeditious and inexpensive method of compelling an insolvent debtor to turn over his or her property to
a trustee for rateable distribution among his or her creditors: Can. Credit Men’s Trust Assn. v. Umbel, 1931 CarswellAlta 64,
13 C.B.R. 40, [1931] 3 W.W.R. 145 (Alta. S.C.); Re Associated Investors of Canada Ltd. (1996), 1996 CarswellAlta 944, 44
C.B.R. (3d) 259, 46 Alta. L.R. (3d) 16, 29 B.L.R. (2d) 78, 32 C.C.L.T. (2d) 265, 15 E.T.R. (2d) 296, 192 A.R. 371 (Q.B.); Re
Hover (2005), 2005 CarswellAlta 267, 10 C.B.R. (5th) 19, 2005 ABCA 101, 25 Admin. L.R. (4th) 142 (Alta. C.A.); Potato
Distributors Inc. v. Eastern Trust Co. (1955), 1955 CarswellPEI 1, 35 C.B.R. 161, 1 D.L.R. (2d) 147 (P.E.I. C.A.).
The Act provides a means whereby people who are in financial difficulties may resolve those difficulties, and if it is clear that
a business can no longer continue, the Act provides an orderly method of distributing whatever assets remain available for the
creditors: Re Wooltex Recycling (Can.) Ltd. (1985), 56 C.B.R. (N.S.) 271 (Ont. S.C.); Walters v. Walters (1985), 56 C.B.R.
(N.S.) 104, 62 B.C.L.R. 334 (B.C. S.C.).
The Act is designed to permit the rehabilitation of the bankrupt unfettered by his or her debts. The rehabilitation of the bankrupt
is not the result only of his or her discharge; it begins when he or she is put into bankruptcy with measures, provided by ss.
67 and 68 of the Act, designed to give him or her the minimum needed for subsistence: Vachon v. Canada (Employment &
Immigration Comm.), 57 C.B.R. (N.S.) 113, [1985] 2 S.C.R. 417, 63 N.R. 81 (S.C.C.); Re Chodos (1992), 1992 CarswellOnt
207, 9 C.B.R. (3d) 230 (Ont. Bktcy.); Re Munro (1986), 62 C.B.R. (N.S.) 269, 49 Sask. R. 152 (Q.B.). The Act permits a debtor
who is overcome by the burden of his or her debts to be able to support his or her family and to perform his or her ordinary
duties as a citizen: Re Paré (1980), 35 C.B.R. (N.S.) 199 (Que. S.C.); Re Willey (1981), 38 C.B.R. (N.S.) 24 (Ont. S.C.).
The Act permits the setting aside of preferences, settlements, and other fraudulent transactions so that all ordinary creditors
may share equally in the administration of the bankrupt’s assets: Hudson v. Benallack, 21 C.B.R. (N.S.) 111, [1976] 2 S.C.R.
168, [1975] 6 W.W.R. 109, 7 N.R. 119.

End of Document
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C§57 — Legal Proceedings
C§57 — Legal Proceedings
See s. 30
Section 30(1)(d) confers power on the trustee, with the permission of the inspectors, to bring, institute or defend any action or
other legal proceeding relating to the property of the bankrupt.
There are only two methods by which proceedings may be taken for a declaration that property in the possession of others is
property of the bankrupt; these are: (a) an action by the trustee pursuant to s. 30(1)(d); and (b) an action by a creditor pursuant
to s. 38: Marco v. Levy (2001), 25 C.B.R. (4th) 68, 2001 CarswellOnt 1179 (Ont. S.C.J.).
Section 30(1)(d) is wide enough to permit a trustee to defend an appeal against a judgment obtained by the debtor before
bankruptcy: Re Baittle (1922), 2 C.B.R. 536, 1922 CarswellQue 21, 68 D.L.R. 288 (Que. S.C.).
Section 19(2) gives the trustee power in an emergency to obtain such legal advice and institute such legal proceedings as the
trustee deems necessary in the interests of the bankrupt estate. If the trustee acts under the powers conferred by s. 19(2), the
trustee should as soon as possible convene a meeting of inspectors and obtain their approval of the trustee’s actions.
The Ontario Court of Appeal has held that the permission of inspectors is not required to bring legal proceedings, rather,
obtaining the permission of the inspectors simply protects the trustee from becoming liable for costs; and trustees have
the capacity to undertake litigation without the authorization of inspectors, but can be liable for costs if unsuccessful: Re
Graphicshoppe Ltd. (2005), 2005 CarswellOnt 7008, [2005] O.J. No. 5184, 49 C.C.P.B. 63, 15 C.B.R. (5th) 207 (Ont. C.A.),
additional reasons at (2006), 2006 CarswellOnt 652, 18 C.B.R. (5th) 165 (Ont. C.A.); Re Wedlock Ltd. (1925), 5 C.B.R. 662
(P.E.I. S.C.); Re Kirkham & Co., supra; Re Soucier, supra; Re Conrad (1963), 6 C.B.R. (N.S.) 275 (Que. S.C.); Re Plourde
(1979), 31 C.B.R. (N.S.) 308 (Que. C.A.); Reed v. Franco (1980), 35 C.B.R. (N.S.) 149, 1980 CarswellQue 54, [1980] C.S. 391
(Que. S.C.), appeal dismissed (1983), 49 C.B.R. (N.S.) 21, 1983 CarswellQue 41 (Que. C.A.); Re Tremblay (1922), 3 C.B.R.
488 (Que. S.C.); Capra v. Grobstein (1929), 11 C.B.R. 250 (Que. C.A.); Cartier v. Vermette (1934), 16 C.B.R. 96 (Ont. C.A.);
Lerner v. Fisher (1931), 13 C.B.R. 252 (Que. C.A.); Re Soucier (1939), 20 C.B.R. 298 (N.B. S.C.); Re H.O. Kirkham & Co.
(1938), 20 C.B.R. 223 (B.C. S.C.); Pratchler Agro Services Inc. (Trustee of) v. Cargill Ltd. (1999), 11 C.B.R. (4th) 107, 1999
CarswellSask 435, 183 Sask. R. 157 (Q.B.).
The British Columbia Court of Appeal held that an undischarged bankrupt is not entitled to represent his or her company as
a plaintiff in civil proceedings where the trustee in bankruptcy of the bankrupt’s estate, in whom the shares of the bankrupt’s
company have vested, has decided not to advance the civil case: Mann v. Northern B.C. Enterprises Ltd. (2005), 2005
CarswellBC 1617, 11 C.B.R. (5th) 114, 2005 BCCA 367 (B.C. C.A.).
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The trustee cannot assume that it is to proceed with the particular action because the inspectors have shown an interest in some
particular activity of the bankrupt. In the absence of specific instructions, the trustee will be justified in not taking any action in
respect of a particular matter: Re Can. Keswick Conference (1979), 32 C.B.R. (N.S.) 113, 1979 CarswellOnt 252 (Ont. Reg.).
In Re Preston (1979), 30 C.B.R. (N.S.) 222, 1979 CarswellOnt 208 (Ont. S.C.), there was one inspector of the bankrupt estate.
The trustee wished to take proceedings in respect of a particular transaction that involved a company represented by that
inspector. The trustee proceeded with the action without the authorization of the inspector. The court found that it would have
been futile to call a meeting of creditors, since the creditors had manifested little interest in the estate. It held, therefore, that
the trustee had acted properly in proceeding without the authorization of the inspector. Quaere, if, in these circumstances, it
would not be preferable for the trustee to obtain the authorization of the court before taking the proceedings. Similarly, in Re
Intercoast Lumber Inc. (1995), 38 C.B.R. (3d) 63, 1995 CarswellBC 1185 (B.C. S.C.), two of three inspectors were in a position
of conflict regarding certain legal proceedings. When the two inspectors refused to approve the actions of the trustee, the trustee
proceeded without their approval. Following Re Preston, supra, it was held that the trustee had acted properly in proceeding
without the approval of the inspectors.
The permission given by the inspectors to take legal proceedings will be assumed to mean the least expensive and the most
expeditious proceedings possible; and if a transaction could be attacked both in the ordinary courts and by summary proceedings
in the bankruptcy court, the latter type of proceedings are those that the trustee should take: Stillwater Lumber & Shingle Co. v.
Can. Lumber and Timber Co. (1923), 3 C.B.R. 807, 1923 CarswellBC 2, [1923] 1 W.W.R. 1333, 32 B.L.R. 81, [1923] 2 D.L.R.
900 (B.C. C.A.). However, if the trustee is seeking a remedy against a stranger to the bankruptcy, the proceedings must be taken
in the ordinary civil courts: Re Martin (1953), 33 C.B.R. 163, 1953 CarswellOnt 112 (Ont. C.A.) and see I§4(5), post, “Conflict
Between Ordinary Civil Courts and Courts Sitting in Bankruptcy”.
Where a trustee wishes to carry on legal proceedings commenced by the debtor before his or her bankruptcy, the trustee need
only obtain the authorization of the inspectors: Re Filteau (1922), 3 C.B.R. 669, 1922 CarswellQue 68 (Que. S.C.); Re Brenner
& Co. (1921), 3 C.B.R. 111, 1921 CarswellOnt 40 (Ont. S.C.). If, for some reason, there are no inspectors or the inspectors
are unable to act, the trustee should call a meeting of creditors to obtain their instructions: Re Filteau, supra, but see contra Re
Tlustie (1923), 3 C.B.R. 654, 1923 CarswellOnt 12 (Ont. Reg.), where the registrar held that in these circumstances, the court
could grant the necessary authorization. The trustee cannot carry on the proceedings in the bankrupt’s name, but must revive
the action by an application in the ordinary civil courts to substitute the trustee in its official name (see s. 15) as plaintiff in
accordance with the rules of practice in civil actions: Re Brenner & Co., supra.
By rule 11.01 of the Ontario Rules of Civil Procedure, where at any stage of a proceeding the interest or liability of a party is
transferred or transmitted to a trustee in bankruptcy, the proceedings are stayed until an order to continue has been obtained.
Under Rule 11.01, the action as a whole, and not just the claim of the bankrupt, is stayed. The purpose of Rule 11 is to identify
the proper and effective parties to the proceeding. It does not interfere with substantive rights. The trustee is one of the interested
parties who may apply for an order to continue: 1467736 Ontario Ltd. v. Galli (2003), 2003 CarswellOnt 4070, 48 C.B.R. (4th)
147 (Ont. Master). It was held in Manitoba under a similar rule to Ontario rule 11.01 that, although a case had been heard and
the court was ready to render judgment, judgment could not be delivered until an order to continue had been obtained: AdamsEden Furniture Ltd. v. Kansa General Insurance Inc. (1995), 34 C.B.R. (3d) 36, 1995 CarswellMan 175 (Man. Q.B.). The order
can be obtained by filing an affidavit and obtaining on requisition an order for the proceedings to continue: rule 11.02(1). Rule
11.01 applies to an appeal in a proceeding commenced by a bankrupt prior to bankruptcy: Hall-Chem Inc. v. Vulcan Packaging
Inc. (1994), 28 C.B.R. (3d) 161, 21 O.R. (3d) 89, 1994 CarswellOnt 309 (C.A.).
If, prior to bankruptcy, litigation has been commenced by the bankrupt and a certificate of readiness has been filed waiving
examination for discovery, the bankruptcy of the plaintiff is not a change of circumstances sufficient to allow the trustee to have
examination for discovery: Lando & Partners Ltd. v. Upshall (1983), 48 C.B.R. (N.S.) 313, 39 C.P.C. 45 (Ont. H.C.).
Legal proceedings must be brought in the name of the trustee, not in the name of the inspectors: Reed v. St.-Onge Inc. (1941),
23 C.B.R. 124 (Que.).
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In Wenngatz Construction & Holdings Ltd. v. Cdn. Surety Co. (1989), 73 C.B.R. (N.S.) 314, 1989 CarswellBC 340 (B.C. S.C.),
an action was commenced by a debtor after filing a proposal. The proposal was not accepted by creditors and accordingly the
debtor was deemed to have made an assignment. It was held that the consent of the trustee to the continuance of the action
was sufficient to permit it to continue. With respect, this seems to be wrong. When the deemed assignment took place, the
bankrupt had no jurisdiction to continue with the action. The cause of action vested in the trustee (s. 71(2)), and if the trustee
wished to continue with the action, it should have obtained the approval of the inspectors and had itself substituted as party
plaintiff by a revivor order.
If a plaintiff wishes to continue an action commenced before bankruptcy against the bankrupt, he or she must obtain leave to
proceed from the bankruptcy court (see notes to s. 69), as well as an order of revivor in the ordinary civil courts. However, if
legal proceedings commenced before bankruptcy against a bankrupt are continued after bankruptcy without an order to proceed,
and are defended by the trustee, the trustee will be bound by the judgment, and if it loses, it will be liable for costs; by electing
to go on with the action, and by appearing at the trial, the trustee is deemed to waive the irregularity: School Board for London
v. Wall (1891), 8 Morr. 202.
Section 38 deals with the situation where the creditor requests the trustee to take a proceeding that in its opinion would be for
the benefit of the estate, and the trustee refuses to take the proceeding. Reference should be made to the notes on that section
for the cases dealing with that situation.
Where a trustee did not give notice to an inspector because of a belief that the inspector represented a creditor that had a conflict
of interest in a decision regarding discontinuing an action against an insurer, the court granted an order reversing execution
of the release by the trustee because the trustee had failed in its duty to inform all inspectors of the contemplated decision in
respect of the action, failed to call a meeting of inspectors and failed to afford all inspectors the opportunity to make their views
known regarding the decision in respect of the proceeding: Re Cynar Dry Co. (2005), 2005 CarswellOnt 63, 8 C.B.R. (5th) 46
(Ont. S.C.J. [Commercial List]). See also I§46 “Personal Liability of the Trustee for Costs”.
The Ontario Superior Court of Justice dismissed for delay an action commenced by a trustee. The court granted the dismissal
under Rule 24 of the Rules of Civil Procedure but, in the alternative, held that the dismissal would be granted under s. 37 of
the BIA. The trustee had taken no steps to advance its claim for three years and failed to comply with a court order, the effect
of which was to require it to attend a scheduling hearing. The court held that a trustee is not a private litigant, but rather, is an
officer of the court and its conduct reflects on the court and thus is held to a higher standard than a private litigant. Moreover,
Rule 36 of the Bankruptcy Rules, which form part of the Code of Ethics for Trustees, specifically requires trustees to perform
their duties in a timely manner. Rule 52 requires trustees to ensure actions carried out by persons hired by them are carried out
in accordance with the same professional standards as the trustees themselves are required to follow. Section 13.5 of the BIA
requires trustees to comply with the Code of Ethics. The court concluded that the trustee’s delay was inordinate, particularly
given its duty to proceed in a timely manner: Re White (2009), 2009 CarswellOnt 8264, additional reasons at (2009), 2009
CarswellOnt 8265 (Ont. S.C.J.).
The Alberta Court of Queen’s Bench determined that the trustee lacked the power to pursue certain claims of creditors against
the bankrupt; the BIA authorizes the trustee to take proceedings to recover property of the bankrupt, but the trustee is not an
agent of individual creditors who may have fallen victim to fraudulent schemes or misrepresentations attributed to the bankrupt.
The trustee sought an order lifting a stay of proceedings and authorizing it to pursue two legal actions commenced by creditors
of the bankrupts for fraudulent misrepresentations. Section 30(1)(d) of the BIA empowers the trustee, “with the permission of
the inspectors, ... [to] bring, institute or defend any action or other legal proceeding relating to the property of the bankrupt[s]”.
Thomas J. noted that there was no suggestion that the trustee did not obtain the requisite permission of the inspectors. Therefore,
the question was whether the trustee’s power to bring, institute or defend any action or other proceedings relating to the
bankrupts’ property includes the power to receive assignments of, and continue, actions of the bankrupts’ creditors. The court
relied on Principal Group Ltd. (Trustee of) v. Alberta, 1993 CarswellAlta 417, 8 Alta. L.R. (3d) 73, 18 C.B.R. (3d) 163 (Alta.
Q.B.), which in turn referenced Principal Group Ltd. (Trustee of) v. Principal Savings & Trust Co., 1990 CarswellAlta 260, 80
C.B.R. 313, 80 C.B.R. (N.S.) 313, 111 A.R. 81 (Alta. Q.B.) [Principal, 1990] which held that the BIA authorizes the trustee to
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institute “proceedings relating to the property of the bankrupt” and imposes a duty and power on the trustee to obtain possession
of the property of the bankrupt if the property of the bankrupt was misappropriated, misused or misapplied, or if the bankrupt
itself was deprived of property by a fraudulent scheme; and if successful, the recovered property accrues to the benefit of the
creditors of the bankrupt. The BIA does not authorize the trustee to commence actions to recover the property of individual
creditors of the bankrupt who may have fallen victim to the same fraudulent scheme or misrepresentations. The court was
unpersuaded by the trustee’s submission that it was taking the action for the entire class of creditors acting for the benefit of
everyone who had an interest in the bankrupt estate. Thomas J. noted that the fact that the trustee sought to pursue the actions for
the benefit of the estates of the bankrupts did not change the fact that, in pursuing those actions, the trustee would be pursuing
the bankrupts’ creditors’ claims that they were victims of a fraudulent scheme as to their investments, and looking to recover
the bankrupts’ creditors’ investments. In other words, the trustee would merely be stepping into the shoes of the individual
plaintiffs to pursue their causes of action: BDO Canada Ltd. v. Dorais, 2014 CarswellAlta 1988, 2014 ABQB 331 (Alta. Q.B.).
The Alberta Court of Appeal held that a trustee in bankruptcy can take over the prosecution of preference and constructive
trust claims started by individual creditors, and pursue them on behalf of the estate, but not the personal claims against the
respondents. The Court of Appeal noted that trustees in bankruptcy are creatures of statute and they derive their powers from
the BIA, and while a trustee cannot pursue the claims of individual creditors, a trustee has a duty to pursue the assets of the
bankrupt estate. The stay was lifted to the extent of permitting the trustee to pursue the fraudulent preference and constructive
trust claims: BDO Canada Ltd. v. Dorais, 2015 CarswellAlta 625, 2015 ABCA 137 (Alta. C.A.).

End of Document
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Secured creditors — Kinds of security — Chattel mortgages — Application by trustee of
mortgagor to have chattel mortgage declared void as against creditors — No registration —
Application granted.
This was an appeal from the order of Rogers J., 41 C.B.R. (N.S.) 309. The appeal was allowed
because the court felt that the trial judge was in error in dismissing the application of the trustee
on the basis that the trustee did in fact have knowledge of the chattel mortgage although it had
obtained it while acting in another capacity.
It is the creditors themselves who are entitled to the notice provided by registration of
encumbrances against the goods of the owners and that protection is afforded to them at all times
before a valid registration occurs. If at a subsequent time a trustee should be appointed to represent
the interests of those creditors, there is no way in which his knowledge can be utilized to defeat the
protection afforded to the creditors under the Bill of Sale Act. A trustee under the Bankruptcy Act
does not function as an agent of the creditors in the ordinary sense, but as an administrative official
required by law to gather in and realize on the assets of the bankrupt and then divide the proceeds
in accordance with the scheme of the Bankruptcy Act among those entitled thereto. Since there
was no valid chattel mortgage recorded prior to bankruptcy, the actual creditors had no notice in
fact of the encumbrance against the goods of the owners and would not be bound by it.
Section 2 of the Bills of Sale Act places creditors in a different position from subsequent purchasers
or mortgagees claiming for valuable consideration and without notice. The unregistered chattel
mortgage is absolutely void as against creditors but, according to this section, is only void against
persons who purchase owners' goods or lend them money on their security if there was no prior
knowledge of an existing unregistered encumbrance. Unless the chattle mortgage is actually
recorded prior to the persons becoming creditors, it is void against them.
The chattel mortgage was also invalid for non-compliance with ss. 2 and 8 of the Act. The
promissory note referred to in the chattel mortgage was not attached to the document and was
not registered with it. It was therefore impossible to tell from the chattel mortgage the amount of
the consideration therefor or what amount, if any, could be claimed as security against the goods
listed in the schedule. Therefore, the document failed to comply with the provisions of s. 3 of the
Act. Furthermore, since there was no consideration set forth in the bill of sale, it was impossible
to comply with the provision of s. 8 of the Act and therefore the affidavit attached to the chattel
mortgage did not comply with the requirements of the Act.
Although the chattel mortgage could have been rectified pursuant to s. 24 of the Act by attaching
a promissory note to it and have it re-recorded, this could not be done to the prejudice of rights
of other persons accrued by reason of the omission to record the completed document. Since no
application for rectification had been made prior to bankruptcy, this route was not now available
to the defendants.
Table of Authorities
Cases considered:
Jollimore v. Bauld, 25 M.P.R. 307, [1950] 4 D.L.R. 242 (C.A.) — applied
Royal Bank v. A.G. Can. (1970), 26 N.S.R. (2d) 352, 88 D.L.R. (3d) 95 (C.A.) — applied
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Statutes considered:
Bankruptcy Act, R.S.C. 1970, c. B-3
Bills of Sale Act, R.S.N.S. 1967, c. 23, ss. 1(d), 2, 3, 8, 24, 25.
Authorities considered:
Duncan and Honsberger, Bankruptcy in Canada, 3rd ed. (1961), pp. 93-100.
Appeal from order of Rogers J., 41 C.B.R. (N.S.) 309, dismissing trustee's application for
declaration that chattel mortgage void.
The judgment of the court was delivered by Hart J.A.:
1 This is an appeal by a trustee in bankruptcy from the decision of Rogers J. [41 C.B.R. (N.S.)
309] dated 20th May 1982 in which he refused to declare a chattel mortgage void as against the
creditors of the bankrupt estate.
2
The chattel mortgage had been executed in favour of the respondents on 27th March 1981
by two mortgagors who subsequently made an assignment in bankruptcy on 4th September 1981.
The Clarkson Company Limited was confirmed as trustee on 23rd September 1981 at the first
meeting of the creditors and subsequently applied to the trial judge in chambers to set aside the
chattel mortgage because of certain inherent defects contained therein. The matter was argued on
the basis of an agreed statement of facts as follows:
1. The Plaintiff, THE CLARKSON COMPANY LIMITED is a licensed Trustee in
Bankruptcy and was appointed by the creditors of William L. Stevens, a bankrupt and Graham
C. Pace, a bankrupt at the First Meeting of Creditors of each respective bankrupt, each
Meeting being held on the 23rd day of September 1981.
2. The Defendants are medical doctors residing in Halifax and Dartmouth.
3. The Plaintiff claims that a Chattel Mortgage bearing date the 27th day of March, 1981,
is invalid as against the Trustee due to certain defects to be found therein. The Defendants
conversely hold that the Chattel Mortgage is valid.
4. Pace and Stevens together with the Defendants were the Shareholders in a body corporate
known as Glenn Restaurants Limited which operated a restaurant business.
5. Glenn Restaurants Limited encountered financial difficulties and the operation was placed
into receivership by The Toronto-Dominion Bank who appointed The Clarkson Company
Limited to be its Receiver.
6. Negotiations ensued between The Clarkson Company Limited and the Shareholders who
had personally guaranteed the indebtedness of the Company. And an arrangement was
Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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concluded whereby Pace and Stevens would acquire all the assets of the Company for the
sum of ONE HUNDRED AND SEVENTY-FIVE THOUSAND DOLLARS ($175,000.00).
The Defendant Shareholders along with Pace and Stevens then paid down the indebtedness
of the Company with The Toronto-Dominion Bank to ONE HUNDRED AND SEVENTYFIVE THOUSAND DOLLARS ($175,000.00).
7. The remaining ONE HUNDRED AND SEVENTY-FIVE THOUSAND DOLLARS
($175,000.00) indebtedness to The Toronto-Dominion Bank was to be retired by the Receiver
(Mr. Dan Scouler of The Clarkson Company Limited) from the funds received from Pace and
Stevens on the sale of the assets of the Company.
8. Pace and Stevens then entered into negotiations with the Toronto-Dominion Bank for a new
loan in the amount of ONE HUNDRED AND SEVENTY-FIVE THOUSAND DOLLARS
($175,000.00). The Toronto-Dominion Bank refused to lend Pace and Stevens the money
unless the Defendants joined with them in executing a Demand Promissory Note in favour
of the Bank. The Defendants agreed to execute the Note along with Pace and Stevens on
consideration that Pace and Stevens provide the Defendants with the following security:
a) A Third Collateral Mortgage over the "Woodlawn Mall"
b) An Assignment of Rents for the Glenn Restaurant Building;
c) A Chattel Mortgage covering the chattels located in the Glenn Restaurant Building;
d) A Demand Promissory Note drawn by Pace and Stevens in the principal amount of ONE
HUNDRED AND SEVENTY-FIVE THOUSAND DOLLARS ($175,000.00) in favour of
the Defendants.
9. Pace and Stevens agreed to provide the Defendants with the above security and then all
parties on or before the 23rd day of March, 1981, executed a new Demand Promissory Note in
favour of The Toronto-Dominion Bank in the amount of ONE HUNDRED AND SEVENTYFIVE THOUSAND DOLLARS ($175,000.00). The Toronto-Dominion Bank then provided
Mr. Watson with a cheque in the amount of ONE HUNDRED AND SEVENTY-FIVE
THOUSAND DOLLARS ($175,000.00) to be used in the purchase of the assets of the
Company.
10. On or before the 23rd day of March, 1981, documentation in relation to this arrangement,
including the subject Chattel Mortgage, were drafted by Michael Watson, Solicitor for
Graham C. Pace and William L. Stevens and each of the Defendants with the exception of
one, Dr. Ormille Hayne.
11. On the 23rd day of March, 1981, a meeting took place at the offices of Donahoe, Davies,
Watson, Gregg & MacGillivray, Barristers and Solicitors, at which meeting Graham C. Pace
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and William L. Stevens executed the subject Chattel Mortgage and such execution was then
witnessed by Michael Watson.
12. On the 25th day of March, 1981, the Affidavit of Execution then and currently attached to
the Chattel Mortgage was sworn to by Michael Watson before Carol Shannon MacGillivray,
a Barrister and Solicitor. On the same date, the Affidavit of Bona Fides then and currently
attached to the Chattel Mortgage was sworn to by Michael Hebb before Michael Watson, a
Barrister and Solicitor.
13. On the 27th day of March, 1981, an "informal closing" took place at the offices of
Donahoe, Davies, Watson, Gregg & MacGillivray, at which meeting were present Michael
Watson, representing Graham C. Pace, William L. Stevens and each of the Defendants with
the exception of Dr. Hayne, Mr. Dan Scouler of The Clarkson Company Limited, representing
The Toronto-Dominion Bank, and William L. MacInnes, Barrister and Solicitor, representing
The Toronto-Dominion Bank.
14. At the closing, Mr. Watson provided the Receiver with a cheque in the amount of ONE
HUNDRED AND SEVENTY-FIVE THOUSAND DOLLARS ($175,000.00) and obtained
title to the assets of the Company on behalf of Pace and Stevens.
15. The Chattel Mortgage and Collateral Mortgage and Assignment of Rents executed by
Pace and Stevens in favour of the Defendants were subsequently recorded at the Registry of
Deeds on the 27th day of March, 1981.
16. For approximately four (4) months the tenant in the Glenn Restaurant Building, now
owned by Stevens and Pace, made regular monthly rental payments which payments went
directly to The Toronto-Dominion Bank to meet the monthly interest charges on the new
Demand Promissory Note. Then the tenant abandoned the Lease.
17. William L. Stevens and Graham C. Pace made an assignment in bankruptcy and The
Clarkson Company Limited was confirmed as Trustee for an [sic] on behalf of the creditors
at the first Meeting of Creditors held on the 23rd day of September, 1981.
18. As a result of the bankruptcy, the Trustee for Pace and Stevens, The Clarkson Company
Limited (Mr. Dan Scouler through its solicitor) reviewed the abovementioned security
documents given by Pace and Stevens to the Defendants.
19. The Trustee sold the Woodlawn Mall to a third party and negotiated a release of the
Collateral Mortgage from the Defendants.
20. The parties agreed to make this Application to this Honourable Court for a Declaration
as to the validity of the Chattel Mortgage.
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21. The Trustee then made arrangements with the new owners of the Woodlawn Mall to leave
the chattels which are subject to the Chattel Mortgage in the Glenn Restaurant Building. It
was hoped that the new owners of the Woodlawn Mall would find a tenant for the Glenn
Restaurant Building who would be willing to purchase the chattels. The proceeds from the
Sale were to be paid to the successful party in this Application. To date the chattels have not
been sold and are still located in the Glenn Restaurant Building.
3
There should be added to this agreement the additional facts as revealed by the form of the
chattel mortgage. The first two paragraphs are as follows:
WITNESSETH that in consideration of the covenants and obligations of the Mortgagors
pursuant to a Promissory Note between the Mortgagors and the Mortgagees, the Mortgagors
hereby mortgage to the Mortgagees the chattels described in the Schedule marked "A" hereto
annexed;
PROVIDED THAT the Mortgage shall be void upon the Mortgagors' full performance of
their obligations and covenants pursuant to the above Promissory Note.
4
The promissory note referred to was not attached to the chattel mortgage and there was
therefore no reference to the amount of the consideration in the document.
5

Furthermore, the affidavit of bona fides stated as follows:
2) The amount set forth in the foregoing Chattel Mortgage as being the consideration therefor
is justly due or accruing due from the Mortgagors to the Mortgagees (or, is a present advance
being made by the Mortgagees to the Mortgagors).
3) The foregoing Chattel Mortgage was executed in good faith and for the purpose of
securing to the Mortgagees the payment of such amount, and not for the mere purpose of
protecting the chattels therein mentioned against the creditors of the Mortgagors or for the
purpose of preventing such creditors from recovering any claims which they have against
the Mortgagors.

6
The argument before the trial judge centred around s. 2 of the Bills of Sale Act, R.S.N.S.
1967, c. 23, which is as follows:
2 Every sale or mortgage which is not accompanied by an immediate delivery and an actual
and continued change of possession of the chattels sold or mortgaged shall be absolutely
void as against creditors and as against subsequent purchasers or mortgagees claiming from
or under the grantor in good faith, for valuable consideration and without notice, whose
conveyances or mortgages have been duly registered or are valid without registration, unless
the sale or mortgage is evidenced by a bill of sale duly registered; and the sale or mortgage,
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and the bill of sale, if any, evidencing the sale or mortgage, shall, as against creditors and
such subsequent purchasers or mortgagees, take effect only from the time of the registration
of the bill of sale.
7

In his decision Rogers J. said (at p. 313):
The whole question is one of the notice or knowledge. First of all, is a chattel mortgage void
unless registered against creditors without notice under s. 2? And, secondly, if so, was there
in fact notice to the creditors here sufficient to negate the voiding provisions of s. 2?
Section 2 states that a chattel mortgage shall be "absolutely void as against creditors and as
against subsequent purchasers or mortgagees claiming from or under the grantor in good faith,
for valuable consideration and without notice", unless duly registered. The words "without
notice" do not attach to the word "creditor", as they do to the words "subsequent purchasers"
or "mortgagees".
We must examine, however, the whole section to determine it purpose and meaning. I believe
the section is intended to void a chattel mortgage against other than the parties to it, unless
there has been some notice to others, whether they be creditors or subsequent purchasers and/
or mortgagees. And a method of notice is provided in the Act, that is, due registration at the
registry of deeds.
If notice of the chattel mortgage is given through due registration, that is, constructive notice,
the chattel mortgage is valid. If such notice is not given, then the chattel mortgage is void.
It seems to follow, therefore, that if constructive notice is sufficient to validate a chattel
mortgage then, surely, actual notice is more than sufficient for the purpose.
The next question is whether the Clarkson Company Limited had actual notice of the chattel
mortgage and, if so, whether this knowledge and notice can be imputed to the creditors whom
the trustee represented under the bankruptcy.

8 The trial judge then concluded that the Clarkson Company Limited did, in fact, have knowledge
of the chattel mortgage although it had obtained it while acting in another capacity, and said (at
p. 314):
Here, Clarkson, who acts both as receiver and trustee for many different persons in a multitude
of different situations, was intricately involved as receiver in the transaction out of which it
acquired knowledge of the chattel mortgage in issue in this case. This surely is not the kind of
knowledge Clarkson, as trustee, can ignore when becoming again involved with the subject
matter in another capacity. The subject matter of the receivership and the subject matter of
the trusteeship are essentially the same.
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In conclusion, therefore, the application for a declaration that the chattel mortgage involved
in this matter is void against the creditors of Graham C. Pace and William L. Stevens, as
represented by the Clarkson Company Limited as trustee, is dismissed with costs.
9 The trial judge in reaching his conclusion obviously found that the trustee in bankruptcy was
acting at all times in the capacity of an agent for the creditors of the mortgagors who subsequently
became bankrupts. He therefore imputed the personal knowledge of Mr. Scouler, who represented
the corporate trustee both as receiver and later under the Bankruptcy Act, R.S.C. 1970, c. B-3,
to those persons and companies who had extended credit to Messrs. Pace and Stevens at a time
before they had made their assignments in bankruptcy. I am unable to agree with the conclusion
of the trial judge on this issue, however, for two reasons.
10

First, creditors are defined in the Bills of Sale Act as follows:
1(d) "creditors" means creditors of the grantor, whether execution creditors or not, who
become creditors before the registration of a bill of sale, or before the registration of a renewal
statement, as the case may be, and, for the purpose of enforcing the rights of such creditors but
not otherwise, includes a creditor suing on behalf of himself and other creditors, an assignee
for the general benefit of creditors, a trustee under the Bankruptcy Act, and a liquidator of a
company under the Winding-up Act (Canada) or under a provincial Act containing provisions
for the winding-up of companies, without regard to the time when the creditor so suing
becomes a creditor, or when the assignee, trustee or liquidator is appointed.

11
In my opinion it is the creditors themselves who are entitled to the notice provided by
registration of encumbrances against the goods of the owners, and that protection is afforded to
them at all times before a valid registration occurs. If at a subsequent time a trustee should be
appointed to represent the interest of those creditors I can see no way in which his knowledge
can be utilized to defeat the protection afforded to the creditors under the Act. A trustee under
the Bankruptcy Act does not function as an agent of the creditors in the ordinary sense, but as
an administrative official required by law to gather in and realize on the assets of the bankrupt
and then divide the proceeds in accordance with the scheme of the Bankruptcy Act among those
entitled thereto. (For a discussion of the role of a trustee in bankruptcy in relation to the bankrupt
and the creditors, see Duncan and Honsberger, Bankruptcy in Canada, 3rd ed. (1961), pp. 93-100).
12
Assuming that there was no valid chattel mortgage recorded prior to the assignment of
bankruptcy, I would reach the conclusion that the actual creditors had no notice in fact of the
encumbrance against the goods of the owners and would not be bound by it.
13 Second, s. 2 of the Bills of Sale Act, in my opinion, places creditors in a different position from
subsequent purchasers or mortgagees claiming for valuable consideration and without notice. The
unregistered chattel mortgage is absolutely void as against creditors but, according to the section,
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is only void against persons who purchase the owners' goods or lend him money on their security
if there was no prior knowledge of an existing unregistered encumbrance. By s. 1(d) creditors are
persons "who become creditors before the registration of a bill of sale" and there is no reference to
their status being defeated in s. 2 of the Act should they have notice of an unregistered encumbrance
against the goods of the debtor. Unless the chattel mortgage is actually recorded prior to them
becoming creditors it is void as against them.
14
A chattel mortgage to be valid as against creditors must also be in accordance with s. 1(a)
"a document in writing in conformity with this Act". Section 3 of the Act is as follows:
3(1) Every schedule annexed to a bill of sale or referred to therein shall be deemed to be a
part of the bill of sale, and shall be registered therewith.
(2) If a bill of sale is subject to any defeasance, condition or trust, the terms or substance of
the defeasance, condition or trust shall be set forth in the bill of sale or on a schedule annexed
thereto or referred to therein.
15
The promissory note referred to in the chattel mortgage was not attached to the document
and not registered with it. It is therefore impossible to tell from the chattel mortgage the amount of
the consideration therefor or what amount, if any, could be claimed as security against the goods
listed in the schedule. Since the provisions of the promissory note are not recorded and it is upon
breach of these provisions that the right of the mortgagee to sell the chattels arises, one cannot say
whether the mortgage would be in default at any time. In my opinion this mortgage document fails
to comply with the provisions of s. 3 of the Act.
16
Furthermore, by s. 8 of the Act, where a bill of sale is given to secure the payment of an
ascertained amount due or accruing due from the grantor to the grantee as it would appear from the
recitals in this document, it shall when presented for registration be accompanied by an affidavit
of the grantee "stating the amount set forth in the bill of sale as being the consideration therefor
is justly due or accruing due from the grantor to the grantee". Since there is no consideration set
forth in the bill of sale it is impossible to comply with this provision of the Act and, in my opinion,
the affidavit attached to the chattel mortgage does not comply with the requirements of the Act.
17
Because of these defects in the form of the document it cannot be said that the chattel
mortgage in question was prepared in conformity with the Act or that it was "duly registered". It is
necessary therefore to look at other provisions of the Act to see whether the defects in the chattel
mortgage can be avoided. Section 24 states as follows:
24 Subject to the rights of other persons accrued by reason of any omission or mis-statement
referred to in this Section, a judge of the county court, on being satisfied that the omission
to register a bill of sale or renewal statement within the time prescribed by this Act, or any
omission or mis-statement in any document filed under this Act, was accidental or due to
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inadvertence or impossibility, or other sufficient cause, may, in his discretion, extend the
time for registration or order the omission or mis-statement to be rectified on such terms and
conditions, if any, as to security, notice by advertisement or otherwise, or as to any other
matter or thing as the judge thinks fit to direct. The order or a copy thereof made under this
Section shall be annexed to the bill of sale or copy thereof on file or tendered for registration,
and appropriate entries shall be made in the register.
18
It is possible that the chattel mortgage could be rectified pursuant to s. 24 by attaching
the promissory note to it and having it re-recorded, but this, of course, could not be done to the
prejudice of rights of other persons accrued by reason of the omission to record the completed
document. See Royal Bank v. A.G. Can. (1970), 26 N.S.R. (2d) 352, 88 D.L.R. (3d) 95 (C.A.). No
application for rectification had, however, been made prior to the date of bankruptcy and, in my
opinion, this route is not now available to the respondents. Section 25 of the Act is as follows:
25 No defect or irregularity in the execution or attestation of a bill of sale or renewal statement,
no defect, irregularity, or omission in any affidavit accompanying a bill of sale or renewal
statement or filed in connection with its registration, and no error of a clerical nature or in
an immaterial or nonessential part of a bill of sale or renewal statement shall invalidate or
destroy the effect of the bill of sale or renewal statement or the registration thereof, unless in
the opinion of the court or judge before whom a question relating thereto is tried the defect,
irregularity, omission, or error has actually misled some person whose interests are affected
by the bill of sale.
This section really deals with irregularities or defects in form. They shall not be allowed to
prejudice a mortgagee when no one has really been misled by them. The irregularity or defect here,
however, is one of substance and the omission from the document is so vital that it, in effect, ceases
to be a chattel mortgage. Not only would a member of the public be misled by it, but it would be
impossible to determine the extent, if any, of the encumbrance against the owner's goods. In my
opinion neither the provisions of s. 24 nor s. 25 can be used at this stage to validate a document
which on its face has not been prepared or registered in accordance with the provisions of the Act.
19 A somewhat similar result was reached by the majority of the court in banco of this province in
Jollimore v. Bauld, 25 M.P.R. 307, [1950] 4 D.L.R. 242 (C.A.), where MacDonald J., speaking for
the court, was dealing with a chattel mortgage in which the affidavit set forth that the consideration
was to secure a present advance and was also an amount that was justly due from the mortgagor
to the mortgagee. He said at p. 251:
To support the bill of sale, if at all, recourse must be had to s. 26 [now s. 25]. This section
would protect the present bill of sale only if the affidavit has an infirmity which can be
characterized as a "defect, irregularity or omission".
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In my view the affidavit here used fails altogether to comply with the provisions of s. 9 [now
s. 8] in substance; and in particular in failing as a whole to represent the true character of the
transaction (whatever it was) in respect of which it was given. On principle I do not think
that the express terms of s. 9 [now s. 8] should be whittled down or that s. 26 countenances
an affidavit which not only fails to give the precise information required by s. 9 but which
in its very prolixity and duplicity is meaningless. Having regard to the general purposes of
the legislation, it is clear, I think, that this Court should require a more strict observance of
such a basic provision as s. 9 than is here in evidence. It must be remembered also that we
are dealing with the validity of an instrument which is declared to be absolutely void against
certain classes of persons unless registered and that the onus of proof that such an instrument
is in conformity with the Act is clearly upon the party alleging its validity: see ss. 3 and 2(a).
20 For all of these reasons I would allow the appeal with costs, set aside the decision and order
of Rogers J. and declare that the chattel mortgage dated 27th March 1981 is absolutely void as
against the creditors of the bankrupt estates of William L. Stevens and Graham C. Pace.
Appeal allowed; chattel mortgage declared void.

End of Document
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(S.C. 1992, c. 27, s. 9(1); 2004, c. 25, s. 13; 2005, c. 47, s. 11.)

Section 13.4. Trustee may act for secured creditor — (1) No
trustee may, while acting as the trustee of an estate, act for or assist
a secured creditor to assert a claim against the estate or to realize or
otherwise deal with a security that the secured creditor holds, unless
the trustee has obtained a written opinion from independent legal
counsel that the security is valid and enforceable against the estate.
(S.C. 1997, c. 12, s. 10; 2004, c. 25, s. 14; 2005, c. 47, s. 12; 2007,
c. 36, s. 5.)
(1.1) Notification by trustee — Forthwith on commencing to act for
or assist a secured creditor of the estate in the manner set out in
subsection (1), a trustee shall notify the Superintendent and the
creditors or the inspectors 13.4(2)
(a) that the trustee is acting for the secured creditor;
(b) of the basis of any remuneration from the secured creditor;
and
(c) of the opinion referred to in subsection (1).
(S.C. 1997, c. 12, s. 10.)

(2) Trustee to provide opinion — Within two days after receiving a
request therefor, a trustee shall provide the Superintendent with a
copy of the opinion referred to in subsection (1) and shall also
provide a copy to each creditor who has made a request therefor.
(S.C. 1997, c. 12, s. 10.)
(S.C. 1992, c. 27, s. 9(1); 1997, c. 12, s. 10; 2004, c. 25, s. 14; 2005, c.
47, s. 12; 2007, c. 36, s. 5.)

Section 13.5. Code of Ethics — A trustee shall comply with the
prescribed Code of Ethics.
Section 13.6. Persons disqualified from working for trustee — A
trustee shall not engage the services of a person
(a) whose trustee licence has been cancelled under paragraph
13.2(5)(a) or subsection 14.01(1); or
(b) who is the subject of a direction made by the Superintendent
under paragraph 14.03(1 )(d).
(S.C. 1997, c. 12, s. 11; 2005, c. 47, s. 13.)
Trustees
Multiple Roles

The trustee, the licensed insolvency trustee, formerly known as the trustee in
bankruptcy, is a person or corporation that is licensed by the Superintendent of
Bankruptcy to carry out the powers and perform the duties of a licensed insolvency
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trustee set out in the Act, Rules, and directives with respect to bankruptcies,
proposals, and in certain cases, receiverships. The trustee is also an officer of the
court, and therefore the trustee must take direction from the court in all applications,
motions and appeals.
The licensed insolvency trustee can act in several different capacities under
bankruptcy and insolvency legislation and other legislation:
•

as a trustee of a bankrupt estate under the BIA;

•

as a trustee under a proposal under the BIA;21

•

as an administrator under a consumer proposal under the BIA;

•

as an interim receiver under the BIA;22

•

as a court-appointed receiver under the BIA and other federal
legislation and under provincial and territorial legislation provid
ing for the court appointment;

•

as a monitor under the CCA A;

•

as a privately appointed receiver under a security instrument such
as a debenture, security agreement and mortgage;

•

as a liquidator under the Winding-up and Restructuring Act;

and
•

as a liquidator of a corporation, cither privately or court-appointed
under Business Corporation Act legislation.

Whatever the engagement, the licensed insolvency trustee has several roles: the
trustee is a representative of both the debtor and the creditors.23 On taking the
appointment, the trustee also becomes an officer of the court24 whose duty is to
represent the debtor and the interests of all creditors impartially and become the
“eyes and ears” of the court.
Rule 39 of the Bankruptcy and Insolvency Rules provides:
39. Trustees shall be honest and impartial and shall provide to interested parties full
and accurate information as required by the Act with respect to the professional
engagements of the trustees.
On the one hand, with respect to the bankrupt, on bankruptcy, the trustee becomes
21 Section 50.5 empowers the trustee under a notice of intention to advise and participate
in the preparation of a proposal including negotiations.
22 Sections 46 and 47.
23 A. Marquette & fils Inc. v. Mercure. [1977] 1 S.C.R. 547 (S.C.C.); Engels v,
Richard Killen & Associates Ltd. (2002), 35 C.B.R. (4th) 77 (Ont. S.C.J.), appeal dismissed
(2004). 69 O.R. (3d) 183, 48 C.B.R. (4th) 68 (Ont. C.A.).
24 GMAC Commercial Corp.-Canada v. T.C.T. Logistics Inc., [2006] 2 S.C.R. 123 at
para. 89; Re Roy (1963), 4 C.B.R. (N.S.) 275 (C.S. Que.).
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the legal representative of the bankrupt.25 The trustee is said to “step into the shoes
of the bankrupt” as a statutory assignee, becoming vested with the bankrupt’s
property, and acquiring no more rights with respect to the debtor’s property than did
the debtor except where there is special legislation giving the trustee additional
rights. In certain cases, the trustee has greater rights than those of the debtor to
recover property.26 In addition to being vested with the bankrupt’s property at the
date of bankruptcy, the trustee can attach the bankrupt’s after-acquired property,27
that is, property acquired by the bankrupt between the date of bankruptcy and date
of discharge. The trustee can even sue third parties who owe money to the bankrupt
for surplus income.28 If the debtor intends to file a proposal to its creditors, the
trustee has a positive duly to advise, assist in the negotiations and prepare a proposal
on the debtor’s behalf.29
On the other hand, the trustee must be neutral and keep an even hand between
competing classes of creditors and the debtor. The trustee’s role has been described
as not being an agent of the creditors but an administrative official required to gather
in and realize on the bankrupt’s assets and then to distribute the proceeds according
to the priorities under the Act.30
It is the duty of the trustee, who is an officer of the court, to represent impartially
the interests of all creditors; he is obligated to hold an even hand as between
competing classes of creditors; he must act for the benefit of the general body of
creditors; he is not an agent of the creditors, but an administrative official required
by law to gather in and realize on the assets of the bankrupt and to divide the
proceeds in accordance with the scheme of the Bankruptcy Act among those
entitled. And perhaps most importantly, he must conduct himself in such a manner
as to avoid any conflict, real or perceived, between his interest and duty.31
Property is automatically vested in the name of the trustee. However, in the case

26 For example, the trustee can move for a declaration that the secured creditor’s interests
are subordinate to those of Ihc trustee under Personal Property Security Act legislation, can
move for an order assigning the bankrupt’s leasehold interest to a third party unde
Commercial Tenancies Act legislation and can move for a declaration that the bankrup
entered into fraudulent preference transfers under Assignment and Preferences Act
legislation.
27 Paragraph 67(1 )(c); subsection 172(1).
28 Subsection 68(13).
29 Section 50.5.
30 Prince Edward Island v. Bank of Nova Scotia (1988), 70 C.B.R. (N.S.) 209 (P.E.l.
T.D.), reversed on other grounds at (1990), 77 C.B.R. (N.S.) 113 (C.A.). See also Re
Lefebvre (2004), 7 C.B.R. (5th) 243 (S.C.C.). See Maxer (2006) Ltd. v. Taylor. [2015] M.J.
No. 7, 2015 MBQB 5, 22 C.B.R. (6th) 82 (Man. Q.B.) for a good review of the cases in this
area.
31 Prince Edward Island v. Bank of Nova Scotia, [1988] P.E.l.J. No. 98, 70 C.B.R.
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of real property, the trustee must first register its interest under the land registry
system if there is some equity available for the creditors, as the bankrupt may
transfer the property to another even though he or she is bankrupt. Included in the
concept of property are rights of the trustee to recover property wrongfully
conveyed away or transferred to third parties and persons related to the bankrupt
prior to bankruptcy. These rights of recovery include the right to set aside fraudulent
preferences and transfers at undervalue. These remedies are set out in Part IV of the
Act. Until the amendments proclaimed in 2009, the trustee had the right to challenge
settlements and reviewable transactions which were repealed. After 2009, the trustee
can challenge transfers by the debtor at undervalue under section 96 of the Act.
In addition, under Personal Property Security Act (PPSA) legislation, the
trustee is given the right to challenge security agreements and their priorities over
the debtor’s assets.
In short, the licensed insolvency trustee acts in a conflict-of-interest situation in
protecting both the debtor and the creditors and being an officer of the court. In
practice, this conflict has not caused problems. If real or perceived conflicts arise, it
is open to the debtor and the creditors to bring a motion to substitute the trustee
under section 14.04. Alternatively, it is open to the trustee to apply to the court for
advice and directions under section 34 if a problem arises.32
Qualifications

The trustee is usually a chartered accountant, certified public accountant, or
certified management accountant, although there is no requirement under the Act
that the trustee has to be one or the other. If the trustee is a corporation, the
corporation must be under the direction and control of individual persons who have
licences from the Superintendent of Bankruptcy. Most licensed insolvency trustees
are members of the Canadian Association of Insolvency and Restructuring Profes
sionals, or CAIRP as it is known. Formerly, CAIRP was called the Canadian
Insolvency Practitioners Association, which was organized in 1980 to meet the
needs of the profession and to set up national standards. CAIRP has its head office
at 277 Wellington Street West, Toronto, Ontario, M5V 3H2; telephone number
647.695.3090, fax number 647.695.3149.
The OSB and the former Canadian Insolvency Association have worked together
since the mid-1980s to foster independence of the Association while being
(N.S.) 209 (P.E.l. T.D.), reversed on other grounds [19891 P.E.I.J. No. 92, 77 C.B.R. (N.S.)
113 (C.A.).
For example, if the interim receiver in an application for a bankruptcy order advocates
bankruptcy for the creditor, the court may not appoint the interim receiver as trustee, as there
is an appearance of conflict: General Motors of Canada Co. v. Trillium Motor World
Ltd., [20191 O.J. No. 303, 2019 ONSC 520, 144 O.R. (3d) 183 at paras. 30-32 (Ont. S.C.J.).
32 See Maxer (2006) Ltd. v. Taylor, [2015] M.J. No. 7. 2015 MBQB 5, 22 C.B.R. (6th)
82 (Man. Q.B.).
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accountable to the OSB for its members. Working together, they have established
licensing standards, policies and information reflected in Information Statements,
Policy Statements and Directives. They have established a code of ethics referred in
section 13.5 of the Act and Rules 34 to 53.
CAIRP has several committees including those committees covering consumer
debtor practice, examinations for licences, discipline, continuing education, and
professional standards.
With respect to granting licences, prospective candidates may take a course under
the direction of CAIRP, after which the candidates take oral examinations set by the
OSB to test competency, skill, knowledge, decision-making, and ethics. Candidates
must have a good working knowledge of the bankruptcy and insolvency regimes and
legislation. As a practical matter, the successful candidate usually has work
experience, studies case law and articles, and participates with more senior trustees
and lawyers in case reviews. The successful candidate usually has a wide range of
experience in both consumer and business insolvencies, with many having more
than one post-secondary degree. In answering questions, the candidate should be
able to recommend a course of action and substantiate the reasons for his or her
choice.
For the protection of the public, each of these professional associations has a code
of ethics or standards of professional conduct to govern licensed insolvency trustees.
With this background, the OSB can assure the public and the court that its
licensees have been properly trained and that they follow the Code of Ethics under
the Act.33 Like other professional organizations, there is good argument for CAIRP
to take over the functions of the OSB in all respects, and for government to remove
itself from oversight.

The trustee’s fees and disbursements are usually paid from the proceeds realized
from the assets of the estate. If there are little or no assets in the estate, the trustee
also looks for an indemnity from a third party before accepting an appointment. In
bankruptcies where there are assets, the trustee must tax the fees and disbursements
before the registrar in bankruptcy. In consumer-type bankruptcies, the trustee has a
tariff regarding fees.34 If the estate has no funds, then the trustee must look for a
third party deposit and/or hold a guarantee from a third parly for payment.35
Choosing a Trustee

If a debtor intends to file an assignment into bankruptcy or intends to make a
proposal, the debtor has a wide choice of insolvency professionals to assist in
33 Rules 34 to 53.
34 Rule 128.
35 See Re Crate Marine Sales Ltd., [2017] O.J. No. 253, 2017 ONSC 444 at para. 23
(Ont. S.C.J. [Commercial List]).
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making the decision. On the other hand, the debtor has no choice if a creditor
decides to place the debtor into bankruptcy. In this case, the creditor selects the
insolvency professional as the proposed trustee.
If the debtor is a consumer or business debtor and has little or no assets to pay a
trustee, the debtor can have a third party guarantee payment of the trustee’s fees if
the debtor cannot pay the fees from existing assets or if the debtor causes a third
party to make the payment to the trustee in advance of filing.
For the individual debtor or consumer who has no assets, there is the Bankruptcy
Assistance Program supervised by the Superintendent of Bankruptcy and the OSB.36
The debtor must first consult two trustees or one trustee in case there are no other
trustees in the area where the debtor resides to see if one will take the administration.
If the debtor is unable to obtain the services of a trustee, then the debtor may
approach the OSB for assistance. The OSB then directs the debtor to a trustee who
participates in the program. The trustee cannot object to the bankrupt’s discharge if
the debtor cannot pay the trustee’s fees.37
In the case of proposals, the debtor should be able to make funds available for the
trustee, one of whose duties is to assist the debtor in preparing a proposal. A
consumer debtor who intends to file an assignment or a proposal should choose a
trustee who has experience in this area. While all trustees have the same background
and training, the debtor should shop for a trustee who will fix the fees and
disbursements or at least give a range. Many trustees offer their services free of
charge for the first interview and assessment. However, if the trustee charges for the
consultation and the debtor files for protection within 60 days of the initial meeting,
the trustee must deposit the fees into the estate account and declare them as an asset
in the debtor’s statement of affairs.38
In the area of consumer insolvency, many trustees advertise in local newspapers,
on billboards, on the Internet, on public transportation vehicles, and in television
commercials. The consumer debtor should ask for referrals from lawyers and
accountants, as the trustee’s reputation in the community is a major factor in
deciding which trustee to employ. While the trustee and its administrative staff have
the outward appearance of being friendly and accommodating, they also have a role
to protect creditors. If the consumer debtor has concerns over what assets are exempt
or not exempt or how the bankruptcy process operates, the consumer debtor should
see a bankruptcy or an insolvency lawyer first to see if there are any legal issues
before deciding whether to file and with whom. Once the debtor takes bankruptcy
protection, the debtor cannot readily reverse the decision if the debtor subsequently
thinks he or she made a mistake in filing.
36 See Directive No. 20, Bankruptcy Assistance Program, issued August 14, 2009.
37 Re Peacock, [2015] A.J. No. 50, 2015 ABQB 23, 22 C.B.R. (6th) 95 (Alta. Q.B.).
38 Directive No. 15, Trustee Consultation Fees in Bankruptcies and Proposals, issued
August 14, 2009, section 5.
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Choosing a trustee in the case of a business proposal is more difficult since the
debtor must work with the trustee in drafting, preparing, and implementing a
proposal. Different trustees recommend different types of proposals. The debtor
should consult with a lawyer in the bankruptcy area first. The debtor should look to
the trustee’s reputation within the trustee and legal community, the trustee’s
experience in the particular area of business, the trustee’s depth of experience where
a larger undertaking is involved, and the method and manner of calculating fees. The
debtor should meet the trustee’s personnel who will be administering the estate to
gain a level of comfort. In the construction industry, for example, some trustees have
no experience while others may have some or significant experience. This factor is
an important one in deciding which trustee to choose depending upon the nature of
the business.
Duties of a Trustee

As the name implies, the trustee is an intermediary between the debtor and the
creditors who are the beneficiaries of the trust, namely that the trust comprises the
debtor’s unencumbered assets and property. The trustee must act in an even-handed
manner or as a neutral court officer in balancing the rights of both the debtor and the
creditors. In situations where there are secured creditors holding substantial assets
as security for the debt, the trustee may also act as a receiver and manager on behalf
of a secured creditor if there is no conflict of interest and duty. In other cases where
the trustee inherits property subject to a trust, the trustee becomes qua trustee to
administer the trust property.
The duties of the trustee have been summarized as follows:
Bankruptcy is a court-supervised process governed by principles of fairness. The
trustee and its counsel are officers of the court. They must act with professional
neutrality in the interests of the creditors and the bankrupt. The actions of trustees
are accorded great deference by the Court.
Coincidental with that deference is the responsibility of trustees and their counsel
to be even-handed and dispassionate with all the parties affected.39

•

taking possession of the debtor’s assets immediately after appoint
ment and verifying the debtor’s ownership;

•

changing control over bank accounts;

•

notifying the sheriffs department if the debtor’s property has been
seized;

•

insuring the bankrupt’s assets;

39 Engels v. Richard Killen & Associates Ltd. (2002), 35 C.B.R. (4th) 77 at para. 150.
60 O.R. (3d) 572 (S.C.J.), appeal dismissed (2004), 69 O.R. (3d) 183, 48 C.B.R. (4th) 68
(Ont. C.A.): GMAC v. T.C.T.. [2006] 2 S.C.R. 123 at para. 89; Re Petrick. [20171 B.C.J.
No. 1987 at para. 37, 2017 BCSC 1780 (B.C.S.C.).

89

ADMINISTRATIVE OFFICIALS

More specifically, the trustee has many duties under the Act. These include:

272

Bennett

on

Bankruptcy, 22nd Edition 2020

•

notifying creditors of the bankruptcy or the proposal;

•

publishing a notice in the newspaper where necessary;

•

calling a meeting of creditors;

•

chairing the meeting of creditors for the official receiver;

•

converting or realizing the assets into cash;

•

conferring with and taking directions from the inspectors;

•

assisting the debtor in preparing the bankruptcy documents;

•

setting up and conducting the first meeting of creditors;

•

reporting to the creditors;

•

reviewing and finalizing the claims against the bankrupt;

•

preparing a report to the court on the bankrupt’s discharge;

•

reporting to the official receiver any violations by the bankrupt and
others of any duty under the Act or other law;

•

releasing property owned by third parties;

•

paying trust claims;

•

paying dividends;

•

in the case of individuals, monitoring the bankrupt’s compliance
with respect to his or her duties and payments under the surplus
income guidelines;

•

dealing with actions brought by or against the bankrupt, including
sending a notice of stay of proceedings to creditors or third parties
who have brought proceedings against the bankrupt;

•

counselling the bankrupt on financial responsibilities;

•

reporting to the court on the trustee’s discharge;

•

verifying the debtor’s statement of affairs;

•

depositing funds in a separate trust account immediately in a bank
or with permission of the court in government securities and in a
non-bank institution only if such funds are insured or guaranteed;40 *

•

prosecuting claims against the bankrupt and others in a timely
manner;

•

pursuing actions in a timely manner;

40 Verifying the debtor’s statement and depositing trust funds into a separate account
originate from the 2005 amendments, sections 21 and 25 respectively. Referred to in Re
Dubyk (2009), 59 C.B.R. (5th) 47 (Sask. Q.B.).
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•

determine the surplus and income payable where the bankrupt is an
individual; and

•

complying with all court orders.41

Trust Account

In setting up an estate trust account, the trustee must be careful to designate the
name of the bankrupt, estate number, and amount deposited so that, if required, the
Office of the Superintendent of Bankruptcy can readily conduct an audit. The trustee
must be careful as to who has signatory authority to the account. The trustee must
set up proper control of receipts and disbursement and document all entries. Subject
to Directive No. 5R5, Estate Funds and Banking, issued May 9, 2016, the trustee
must reconcile the trust account monthly. In larger estates, the trustee should seek
out higher interest rates on investments for the creditors. For summary administra
tion estates and consumer proposal estates, the trustee may operate a consolidated
trust account.42
The trustee must act in a reasonable and competent manner in the performance of
his or her duties, must exercise reasonable business judgment, and act with honesty
and integrity. As such, the court will show deference to the trustee’s business
judgment.43
Formerly, as security for the performance of the trustee’s duties, the trustee had
to obtain a fidelity bond from an insurance company as a condition of receiving a
licence to practise. Now, the trustee is generally required to post an estate bond for
each estate that is being administered. The size of the bond is determined by the
official receiver having regard to the nature and size of assets under the trustee’s
control.44
Unlike other legislation governing the control of trust funds, the BIA does not set
up an indemnity or compensation fund financed from unclaimed dividends and fees
to protect creditors where the trustee has breached its fiduciary duty, has been
negligent in its performance of duties or guilty of misappropriation.

The trustee is a creation under the Act. As a result, the trustee derives its powers
under the Act and such other legislation that makes reference to the licensed
insolvency trustee. In particular, the trustee’s powers are set out in section 30. The
trustee has several powers under section 30 of the Act. These include:
41 Re White (2009). 98 O.R. (3d) 291, 62 C.B.R. (5th) 234 (Onl. S.C.J.), additional
reasons at 62 C.B.R. (5th) 245.
42

See section 155(g) and subsection 66.26(2).
(1996), 38 C.B.R. (3d) 133 (N.S.C.A.).

43 Re Hoque

44 BIA, ss. 16(1) and (2).
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•

acting anywhere to obtain possession of and realize on the
bankrupt’s property;

•

taking conservatory measures and summarily disposing of property
that is perishable or likely to depreciate rapidly in value;

•

carrying on the bankrupt’s business until the first meeting of
creditors, and thereafter with the permission of the inspectors;

•

obtaining legal advice and instituting legal action where it is
urgent;

•

investigating the bankrupt’s affairs through examinations of the
bankrupt and others: section 163;

•

initiating criminal proceedings;

•

selling or otherwise disposing of the bankrupt’s property;

•

leasing real property;

•

initiating or defending any action relating to the bankrupt’s
property;

•

incurring obligations, borrowing money, and giving security on
any property of the bankrupt;

•

compromising any debt with the estate; and

•

electing to retain for the whole or part of any unexpired term of a
lease of premises.45

In addition to the powers under the Act, the trustee has under subsection 72(1) all
the rights and remedies under provincial, territorial and federal law for the benefit
of all creditors.
Engaging a Licensed Insolvency Trustee

To avoid lawsuits with respect to the trustee’s role and its fees and disbursements,
the trustee should enter into a formal engagement letter with the debtor or with the
creditor as the case may be. With respect to a debtor’s assignment into bankruptcy,
the trustee’s duties and powers are regulated under the Act as are its fees.46
However, if the trustee performs additional services before the assignment, the
trustee should clarify the terms and fees associated with the services. In the case of
a proposal, the trustee may look to the debtor for its fees outside the proposal, or it
may look to a third party for payment. In many cases, the trustee sets out its fees and
disbursements as a term in the proposal as a fixed amount, percentage of realization,
or subject to the trustee’s normal billing rates.47
45 For the scope of personal liability of a trustee see Frank Bennett, “Liability of the
Trustee in Bankruptcy” (2000), 17 Nat. Insol. Rev. 76.
46 Section 39.
47 If the proposal fails, and the proposal trustee is substituted, the proposal trustee must
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GAINERS INC., GAINERS PROPERTIES INC., R. in
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TREASURER OF ALBERTA and 369413 ALBERTA LTD. v.
PETER H. POCKLINGTON, POCKLINGTON FINANCIAL
CORPORATION, POCKLINGTON HOLDINGS INC.,
POCKLINGTON FOODS INC., EDMONTON OILERS HOCKEY
CORP., POCKLINGTON U.S. INC., POCKLINGTON CORP.
INC., KRETSCHMAR FOODS INC., HONGKONG BANK
OF CANADA (Formerly LLOYDS BANK OF CANADA
Formerly CONTINENTAL BANK OF CANADA), C. DOUGLAS
HORREY, ROBERT V. LLOYD, DAVID RATTEE, DONALD
CAMERON, VINCE KEYES, GRANT NAYLOR, DAVID
CHARNOK, ROGER KING, JOHN JEFFERSON and JOHN DOE
McDonald J.
Judgment: September 10, 1992
Docket: Doc. Edmonton 9103-14818
Counsel: N.J. Pollock and L.A. Gray, for plaintiffs.
T.A. Kowalchuk, for defendants Pocklington and the Pocklington Group.
J.E. Redmond, Q.C., for defendants Lloyds Bank et al.
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D.C. Rolf, for defendant Robert V. Lloyd.
Barbara Howell, for defendant C. Douglas Horrey.
Subject: Corporate and Commercial; Civil Practice and Procedure
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V Legal proceedings involving business associations
V.3 Practice and procedure in proceedings involving corporations
V.3.f Parties
V.3.f.i General principles
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Civil practice and procedure
X Pleadings
X.1 General requirements
X.1.t Frivolous or vexatious pleadings
Headnote
Corporations --- Practice and procedure in actions involving corporations — Parties — General
Practice --- Pleadings — General requirements — Frivolous or vexatious pleadings
Oppression — Standing — Complainant — Corporation possibly being "proper person" to bring
application for oppression remedy against former director — Application to strike out corporation's
oppression claim refused — Trial judge to decide whether corporation being "proper person" in
circumstances — Business Corporations Act, S.A. 1981, c. B-15, s. 234.
Corporations — Oppression — Standing — Complainant — ;Corporation possibly being "proper
person" to bring application for oppression remedy against former director — Application to strike
out corporation's oppression claim refused — Trial judge to decide whether corporation being
"proper person" in circumstances — Business Corporations Act, S.A. 1981, c. B-15, s. 234.
In special circumstances, a corporation might be a "proper person" to bring an application under
s. 234 of the Business Corporations Act (Alta.) complaining of oppression by a director of the
corporation. It cannot be said that a claim by a corporation that it was a "proper person" to obtain a
s. 234 remedy against one of its previous directors and corporations controlled by him was beyond
hope.
Annotation
Editor's Note: The supplementary reasons reported herein related to applications brought on behalf
of two separate groups of defendants to strike out the statement of claim in the action. The
application to which the supplementary reasons refer was brought by the individual defendant
Pocklington and by the Pocklington group of corporate defendants. The plaintiffs had claimed
damages of $38,300,000 and interest against the Pocklington group arising out of certain
restructuring transactions that had been entered into in 1987. The claim for damages was based
upon alleged breaches of fiduciary duties owed to the plaintiff Gainers Inc. and to the creditors
of Gainers Inc. and, in particular, the plaintiff Alberta by Pocklington or by one of the companies
that he controlled. The Pocklington Group's application to strike Gainers Inc.'s claim for breach
of fiduciary duty, described by the judge in the supplementary reasons as "branch (a)" of the
application, was dismissed. The plaintiffs also brought a claim for rescission of the impugned
transactions or for compensation pursuant to the oppression remedy contained in s. 234 of the
Business Corporations Act (Alta.). The Pocklington Group's application to strike out Alberta's
claim under s. 234 was dismissed, as was their application to strike out a claim by Alberta to set
aside the impugned transactions on the basis of the Statute of Elizabeth. The judge neglected in his
original reasons to deal with the fourth and final branch of the Pocklington Group's application,
under which the group sought to strike out Gainers Inc.'s claim under s. 234 on the basis that
Gainers Inc. was not a "complainant" within the meaning of the section. The supplementary
reasons are reported for their discussion of that issue.
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Cases considered:
Canada (Attorney General) v. Standard Trust Co. (1991), 4 B.L.R. (2d) 180, 9 C.B.R. (3d)
41, 5 O.R. (3d) 660, 84 D.L.R. (4th) 737 (Gen. Div.) — distinguished
First Edmonton Place Ltd. v. 31588 Alberta Ltd. (1988), 40 B.L.R. 28, 60 Alta. L.R. (2d)
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Statutes considered:
Business Corporations Act, S.A. 1981, c. B-15 —
s. 231(b)(i)
s. 231(b)(ii)
s. 231(b)(iii)
s. 234(2)
s. 234(3)(q)
Application to strike out statement of claim seeking relief from oppression.
McDonald J. (Supplementary reasons, September 10, 1992):
1 These supplementary reasons deal with one aspect of the application by the Pocklington Group
which I overlooked when preparing my reasons dated July 6, 1992. The logical place at which
to insert the following in my reasons of that date is at the end, immediately before the sentence
"Costs may be spoken to." (On p. 34 of those reasons, I have changed the word "three" to "four" as
describing the number of branches of Mr. Kowalchuk's application.) The following reasons deal
with the fourth branch.
(d) Is the claim by Gainers Inc. ("GI") hopeless in fact?
2
In the discussion of branch (a), I held that GI's non-statutory claim cannot be said to be
hopeless, and that it should not be dismissed. I now discuss whether GI's statutory claim, pursuant
to s. 234 of the Business Corporations Act, S.A. 1981, c. B-15, should be dismissed.
3 I have previously quoted s. 234, which is the statutory authority for an "oppression" remedy. It
contemplates the court granting a remedy to a "complainant". The word "complainant" is defined
by s. 231(b), which I have also quoted. Clearly GI does not fall within s. 231(b)(i) or (ii). Does it
fall within s. 231(b)(iii): "any other person who, in the discretion of the Court, is a proper person
to make an application under this Part"?
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4 The object of providing the statutory remedy for "oppression" — a word that is used to refer
to all the acts of unfairness that are referred to in s. 234(2) — was to afford a remedy which was
not available to a claimant at common law because the corporation at common law could not be
held accountable for its own acts of unfairness toward a security holder, creditor, director or officer
(the classes specifically mentioned in either s. 234(2) or s. 231) and the directors could not be held
accountable for unfairness by such classes of person.
5
It does not necessarily follow that the corporation cannot itself be a "proper person" to
make an application for a remedy under s. 234. When the acts complained of are those of a
director, a corporation will seldom consider seeking a s. 234 remedy because the director will
be the controlling director or one of a group of controlling directors. But in the present case the
creditor (the Crown) has, by exercising its contractual rights, taken ownership and control of
the corporation. That is an exceptional situation, not expressly contemplated by the definition of
"complainant" in s. 231(b), but I cannot say that in those circumstances the corporation cannot be
a "proper person" to make application under s. 234. I have read what I said about the scope of the
discretion granted by s. 231(b)(iii), in First Edmonton Place Ltd. v. 31588 Alberta Ltd. (1988), 40
B.L.R. 28, 60 Alta. L.R. (2d) 122 (Q.B.) at p.150 [Alta. L.R.]. Nothing said there is inconsistent
with the possibility that in special circumstances the corpora tion itself might be a "proper person"
to bring a complaint under s. 234.
6
Mr. Kowalchuk relies on the decision of Houlden J.A. in Canada (Attorney General) v.
Standard Trust Co. (1991), 4 B.L.R. (2d) 180, 9 C.B.R. (3d) 41, 5 O.R. (3d) 660, 84 D.L.R. (4th)
737 (Gen. Div.), at p. 744 [D.L.R.]. In that case a trustee in bankruptcy of a parent company was
held not to be a proper person to bring an application for an oppression remedy against a subsidiary
company which the trustee alleged had obtained assets of the parent company for no consideration.
The trustee in bankruptcy, it was held, had no rights higher than the bankrupt corporation, which
itself, if it were still solvent, could not have attacked the transaction as oppressive. I do not question
the correctness of that decision, which concerned proceedings against another party which had
contracted with the corporation: the corporation itself could not complain that another contracting
party's conduct had been oppressive. But in the present case, the defendant Pocklington is sued
as a director, and the corporate members of the Pocklington Group of defendants are sued either
because they are alleged to have owed a fiduciary duty to GI or in order to enable the court to grant
an effective remedy to the plaintiffs for the acts of Pocklington or entities controlled by him, acts
which were not in themselves in the nature of a contract with GI.
7
It is for the trial judge to decide whether, in the circumstances of the case, GI is a "proper
person" to be permitted to obtain a s. 234 remedy. I cannot say that the possibility of GI succeeding
in the circumstances, consisting of the statement of claim and the agreed facts, if persuading the
trial judge that GI is a "proper person", is beyond hope.
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8
Mr. Kowalchuk, on behalf of the Pocklington Group, contends also that GI has not obtained
leave pursuant to s. 234(3)(q) of the Act. That provision is as follows:
(3) In connection with an application under this section, the Court may make any interim or
final order it thinks fit including, without limiting the generality of the foregoing, any or all
of the following:
.....
(q) an order granting leave to the applicant to
(i) bring an action in the name and on behalf of the corporation ...
In my view, no such leave is necessary when the corporation brings the application on its own
initiative; in the present case the creditor is not seeking to use GI's name as plaintiff over the
opposition of GI.
9 For these reasons the application of the Pocklington Group to dismiss the action of GI under
s. 234 of the Business Corporations Act is itself dismissed.
Application dismissed.

End of Document
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financing or credit, or continue to place orders for supplies knowing that
the corporation cannot afford them. Directors could take actions that have
the effect of depleting the security held by creditors.
Although to date Canadian courts have stopped short of identifying a
direct duty to creditors of financially distressed corporations, they have
encouraged directors to have regard to the interests of creditors as residual
claimants to the value of assets of the insolvent corporation.10 In Peoples
Department Stores Inc. v. Wise,11 Mr. Justice Greenberg of the Quebec Superior Court found that as the corporation approaches insolvency, directors’
and officers’ fiduciary obligations expand to consider the interests of creditors as claimants to the residual value of the assets of the corporation. In
Peoples, the Court held that the directors ought to have known that their
decisions regarding the domestic inventory procurement policy that benefited the parent company without value to the subsidiary were likely to
cause a loss to creditors or threaten the continued existence of the company. The directors have an obligation to ensure that an insolvent corporation is properly administered and that its assets are not dissipated or exploited
in a manner that is prejudicial to creditors, because only creditors have a
meaningful stake in the assets.12 Similarly, in Canbook Distribution Corporation v. Borins,13 the Ontario Superior Court of Justice held that the law in
Canada appears to be moving in the direction of recognizing a fiduciary
duty to creditors. This is especially applicable in a situation in which a transaction was entered into, which in itself rendered the corporation insolvent.14
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Remedies Available to Stakeholders against Directors
Oppression Remedy
Whether or not it is determined that directors owe a fiduciary duty to creditors, directors should be mindful of the fact that the oppression remedy
operates as a statutory lifting of the corporate veil for conduct of directors
that is oppressive, unfairly prejudicial to the interests of stakeholders, or
unfairly disregards the interests of stakeholders.15
An oppression action may be brought by those who can be defined as a
complainant. “Complainant” has been broadly construed in the case law to
include creditors.16 The court in Levy-Russell17 set out the criteria for granting status to creditors under oppression provisions. The creditor must be in
a position that is analogous to that of a minority shareholder in that it has
a particular legitimate interest in how the corporation is being managed or
has a direct financial interest in the way the directors are conducting the
business of the corporation. The court will decline to grant status where the
interest is too remote, where the creditor is not proceeding in good faith,
where the complainant was not a creditor at the time of the impugned
action, or where the acts complained of have nothing to do with debt.18
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As well, in determining complainant status, the court will have regard to
whether there has been unfair prejudice resulting from the protection of
the underlying expectation of the creditor in its arrangement with the corporation, whether the acts complained of were foreseeable, whether the
creditor could reasonably have protected itself from the directors’ acts, and
whether the actions resulted in a detriment to the interests of the creditor.19
When oppressive conduct has occurred, the court has a very broad discretionary power “to make an order to rectify the matters complained of.”20 In
Sidaplex, the Ontario Court of Appeal held that it is appropriate, where circumstances warrant, to require the corporation’s directors and officers to
pay a creditor.21 In that case, a judgment creditor was secured via a letter of
credit that was intended to be renewable automatically. Through inadvertence, the letter of credit was for a fixed term, and when it expired, the
judgment creditor’s debt was left unsecured. Subsequently, the sole director
and officer sold the bulk of the corporation’s assets. The proceeds of the sale
were used to satisfy the corporation’s indebtedness to the bank, thereby
eliminating the sole director’s liability to the bank and satisfying other indebtedness. The judgment creditor’s debt was not satisfied and the corporation was left with no assets. The Court ordered the sole director to pay the
creditor the amount owing.
It is expected that the use of the oppression remedy will increase over the
next few years, whether it is used on its own or in conjunction with other
creditor remedies under insolvency statutes such as the BIA. Two Ontario
decisions in insolvency cases have broadened the opportunities to utilize
the oppression remedy.
The first was the 1997 decision of Re Sammi Atlas Inc.22 Sammi Atlas Inc.
(Sammi) had filed for protection under the CCAA. A Trade Creditors’ Committee (TCC) was established pursuant to an order of Mr. Justice Houlden,
with a mandate to represent the trade creditors of Sammi. During the course
of the CCAA proceedings, the TCC became concerned over past conduct
that Sammi had been engaged in with its American affiliate, Al Tech. There
was concern that over a period of years, Sammi sold products to Al Tech,
with which it shared certain elements of management, for significantly more
money than it collected. The TCC wished to bring an action against certain
directors and officers of Sammi for allowing this situation to develop and
not taking corrective action on a timely basis.
After reviewing the order that established the TCC, as well as the evidence in support of the application, Mr. Justice Farley of the Ontario Superior Court concluded that the TCC was a “proper person” to take on the
role of “complainant” concerning the Al Tech situation. Having determined
that the TCC was to be given the status of complainant, the Court also
found it appropriate to lift the CCAA stay of proceedings to allow the TCC
to give notice of its intention to bring an action if Sammi did not. Although
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this action did not proceed to the point of being decided on the merits, the
decision does sound a warning to directors and officers that they should be
mindful of creditor interests in discharging their duties.
The second case arose out of the 1992 CCAA proceedings filed by Olympia & York Developments Ltd. (OYDL). OYDL initially filed for protection
under the CCAA, but by 1996 the proceedings had been transferred from
the CCAA to the BIA. An action was subsequently commenced by the trustee in bankruptcy of OYDL against certain subsidiaries of OYDL and the
trustee relied upon the reviewable transaction provisions of the BIA and the
oppression provisions of the Business Corporations Act (Ontario).The facts
giving rise to the cause of action are very complicated, and in order to appreciate the decision of Mr. Justice Farley (which is currently under appeal),
it is necessary to reproduce the annotation that this author submitted to
Canadian Bankruptcy Reports.23 At the opening of business on 16 March 1992:
(i)

(ii)
(iii)
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(iv)

(v)

Olympia & York Developments Limited (OYDL) owned 100 percent of
the common shares of Olympia & York Realty Corp. (OYRC) and OYRC
owned 100 percent of the shares of Olympia & York SF Holdings Corporation (OYSF).
OYSF owed OYDL approximately $391 million under a promissory note
from OYSF to OYDL (OYSF Note).
OYSF had provided non-recourse guarantees to a number of financial
institutions which had made advances to OYDL and had pledged marketable securities to support its guarantees.
OYSF had entered into a Custodial and Pledge Agreement with the
European Investment Bank (EIB) under which OYSF had deposited with
EIB marketable securities to support a guarantee of a loan facility made
by EIB to an OYDL entity. The Agreement provided that the securities
deposited by OYSF were not to constitute a security interest in favour
of EIB until an attachment event or an event of default occurred, including an insolvency of OYDL.
OYRC owed Citibank approximately US $250 million.

On March 16, 1992 OYSF provided a solvency certificate to HongKong Bank
of Canada in support of its guarantee of a $25 million loan facility from
HongKong Bank to OYDL.
On March 16, 1992, and prior to giving the solvency certificate to HongKong
Bank, a complicated transaction (Transaction) was entered into amongst
OYDL, OYRC and OYSF under which new common shares of OYSF were
issued to OYRC, new common shares of OYRC were issued to OYDL and
the OYSF Note of $391 million to OYDL was retired by OYSF from the subscription price for the new common shares issued that day (a swap of equity
for debt).
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On May 14, 1992 OYDL, OYRC, OYSF and other companies filed for protection under the CCAA, and OYDL was eventually adjudged bankrupt. After
the insolvency of OYDL, marketable securities worth approximately $612
million owned by OYSF and pledged to the financial institutions to support
OYSF’s guarantees of OYDL loan facilities were sold and the proceeds paid
to the financial institutions.
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The Trustee of OYDL claimed in this action that the Transaction under which
the OYSF Note was retired should be reviewed or reversed and that the
remaining cash assets of OYSF of approximately US $30 million should be
paid to it as Trustee of OYDL. The Trustee claimed (i) under s. 100 of the
Bankruptcy and Insolvency Act that the value of the OYSF Note was conspicuously greater than the value of the common shares of OYRC received by it
in the Transaction (ii) that the Transaction was oppressive under s. 248 of
the OBCA as disregarding the interests of the creditors of OYDL and (iii)
that the Transaction was a fraudulent conveyance in favour of Citibank
contrary to s. 95 of the BIA. The fraudulent conveyance claim was not advanced at the trial.
The defendant creditor interests of OYRC contended that the Transaction
enhanced the equity interests of OYDL in OYRC, that OYRC, which held
OYDL’s US real estate interests, had value at the time of the Transaction and
that OYDL received these enhanced equity interests in the Transaction. They
also contended that even if OYSF owed $391 million to OYDL under the
OYSF Note, there should be set off against that amount the amount of $612
million representing the value of the marketable securities owned by OYSF
and sold to pay off OYDL loans guaranteed by OYSF and that therefore the
OYSF Note had no value at the time it was retired in the Transaction. They
further contended that any sale of the OYSF Note would have resulted in
the bankruptcy of OYDL and that OYDL would therefore have never sold
the OYSF Note.
While Citibank and Citibank Canada were not direct participants in this
litigation, it was noted that Citibank ended up with a 25 percent interest in
OYRC in the ultimate restructuring of OYDL’s US real estate interests.
Citibank was a significant creditor of OYRC at the relevant time, the size
and percentage of such interest being sufficient to support the claim that
Citibank was a privy of OYRC/OYDL.
OYDL need not have entered into the Transaction in order to obtain the
balance of the $25 million credit from the HongKong Bank of Canada since
that process was ostensibly entered into (solely) for the purpose of providing
the Bank with the (unnecessary) solvency certificate; rather the money could
have been obtained on the basis of the wholly owned subsidiary exception.
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In addition, OYRC was a wholly owned “private” subsidiary of OYDL. Before the Transaction, OYDL owned 100 percent of OYRC and after the Transaction, it owned the same 100 percent. There was no value created which
OYDL could have utilized (if OYDL had wished to sell (or pledge) the 30
percent of OYRC shares, then it could have done so by utilizing the same
percentage out of its existing 100 percent ownership it had of OYRC prior
to the transactions).

Copyright © 2003. UBC Press. All rights reserved.

After reviewing the evidence, the trial judge held that there was a conspicuous difference in fair market value between what OYDL received for the
OYSF Note and what the OYSF Note was worth (on a fair market value
analysis) – namely OYDL received more shares of OYRC, but it already had
100 percent of this wholly owned subsidiary thus, no further value was put
into OYRC and the 30 percent of OYRC shares that it received in addition
carried with them no value in the sense that the original 100 percent of the
shares were worth exactly the same as the 100 percent original shares plus
the 30 percent, but in return for this “nothing,” OYDL gave up a OYSF Note
which, on the evidence, had a fair market value of some tens of millions of
dollars and likely in the neighbourhood of some $30-$50 million.
In accordance with the requirements set out in Standard Trustco Ltd. (Trustee
of) v. Standard Trust Co.,24 the trial judge then reviewed the equities of the
case and noted that the onus of raising equitable considerations and proving that they apply to the particular case must be borne by the party asserting them. The defendants, in this case, offered no reasonable explanation
why the wholly owned subsidiary exemption was not put to HongKong
Bank as a complete and absolute answer. The defendants also argued that
OYDL was at best owed $390 million by OYSF, but that OYDL and its creditors took $611 million of OYSF’s assets as security for OYDL’s indebtedness,
both direct and through its guarantees. However, this was a historical or in
place situation and did not impact on the equities which must take what is
in place as a given factor, before applying equity.
The trial judge was not persuaded that the defendants had done anything
more than raise the issue of applying the equities as envisioned by Weiler
J.A. in the Standard Trustco case. They did not put forward anything specific
subject to some general comments concerning set-off which, in the view of
the trial judge, were sufficiently dealt with in Mitchell, Houghton Ltd. v.
Mitchell, Houghton (Que.) Ltd.25 In this case, OYDL was owed $391 million by
OYSF, but OYDL did not owe OYSF anything. The escrow pot only arose
after the bankruptcy. Vis-à-vis the question of equitable set-off affecting fair
market value of the OYSF Note and hypothetical or notional market, at the
time of the assumed sale, OYSF would have no claim against OYDL.
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The trial judge also held that a trustee in bankruptcy can be a “proper person” to bring an oppression claim pursuant to ss. 245-248 OBCA. While the
bankrupt’s trustee takes the property of the bankrupt as he finds it and the
trustee stands in the shoes of the bankrupt, the trustee has, as its primary
obligation, the protection of the creditors of the estate of the bankrupt.
Where there is superadded to the equation allegations/facts to support one
of the three claims of either (a) “oppression”; (b) “unfairly prejudicial”; or
(c) “unfairly disregards,” then creditors have been permitted to be complainants pursuant to s. 245(c) as a “proper person.” If a creditor could bring
such an oppression action, then the characterization of the trustee in bankruptcy as the creditors’ representative should be recognized as allowing the
trustee in bankruptcy to bring a “representative” oppression action on behalf of the creditors in a proper case.
While OYRC/OYSF did not as affiliates of OYRC oppress the creditors of
OYDL, it was reasonable to conclude that they as affiliates participated in at
least unfairly disregarding the interest of those creditors. OYRC/OYSF participated in the Transaction with, and at the behest of, OYDL. A better way
of looking at the oppression side of this case (as opposed to the s. 100 BIA
side) would be to visualize the creditors of OYDL suing not only OYRC and
OYSF, but also OYDL. As a result of the Transaction, OYDL creditors were
inappropriately deprived of the value of some US $22 million to which they
would have otherwise been entitled – and which the creditors of OYRC/
OYSF would not have been entitled to.
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Held: – under either the s. 100 BIA claim or the oppression claim, the plaintiff trustee was entitled to the funds held in escrow of some US $22 million,
plus interest.

Although this action was not brought against the directors of OYRC or
OYSF, the case is nevertheless noteworthy as it specifically states that a trustee in bankruptcy can utilize the oppression provisions of the OBCA. A line
of cases previously held that a trustee who steps into the shoes of the bankrupt could not challenge the conduct of the bankrupt that gave rise to the
oppressive conduct.26 The OYDL decision extends the role of the trustee to
a party that can pursue an oppression remedy where the objective is to
ensure pari passu treatment for creditors.
Derivative Action
Derivative actions, which involve a remedy for the benefit of the corporation as a whole, may also be instituted by creditors pursuant to Section 239
of the CBCA. The party seeking status must have given reasonable notice to
the directors of the corporation or its subsidiary of the intention to apply to
the court, the complainant must be acting in good faith, and the action
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s. 241(2)(b) — considered
s. 241(2)(c) — considered
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Securities Act, R.S.O. 1990, c. S.5
Generally — referred to
Rules considered:
Rules of Civil Procedure, R.R.O. 1990, Reg. 194
R. 21 — referred to
R. 21.01(1)(b) — referred to
R. 21.01(3)(d) — referred to
R. 25.06(8) — considered
R. 25.11 — referred to
MOTIONS by corporate and individual defendants to strike portions of plaintiff's statement of
claim.
H.J. Wilton-Siegel J.:
1 In this proceeding, both the corporate defendant, JLL Patheon Holdings, LLC ("JLL"), and the
individual defendants, Ramsey Frank ("Frank"), Paul S. Levy and Thomas Taylor (collectively, the
"JLL Nominees"), bring motions to strike portions of the Fresh as Amended Statement of Claim
(the "Statement of Claim") of the plaintiff Patheon Inc. ("Patheon") under Rule 21.01(1)(b) of
the Rules of Civil Procedure, R.R.O 1990, Reg. 194, as amended, on the ground that they fail to
disclose a reasonable cause of action and under Rules 21.01(3)(d) and 25.11 on the grounds that
the action is frivolous, vexatious or an abuse of process of the court.
Background
2 Patheon is incorporated under the Canada Business Corporations Act, R.S.C. 1985, c. C-44, as
amended (the "CBCA"). It provides contract development and management services to the global
pharmaceutical industry.
3 JLL is an affiliate of JLL Partners, Inc. ("JLL Partners"), a private equity firm based in New
York.
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4
JLL acquired all of the outstanding convertible preferred shares and special voting shares of
Patheon, being the outstanding series of preferred shares of Patheon, in a private placement that
was completed on April 27, 2007. Patheon has also issued restricted voting shares that are issued
and are listed on the Toronto Stock Exchange. At the time it acquired the preferred shares, JLL
appears to have held only a nominal number of restricted voting shares.
5 On April 27, 2007, Patheon and JLL also entered into an agreement (the "Investor Agreement")
pursuant to which, among other things, it was agreed that JLL would be entitled to designate three
directors to the board of directors of Patheon (the "Board"), which was to be comprised of nine
directors. JLL also has certain rights of approval including with respect to any change of the chief
executive officer.
6
Section 3 of the Investor Agreement constitutes a standstill agreement with respect to the
acquisition of any further restricted voting shares of Patheon by JLL. However, section 3.2 of the
Investor Agreement permits JLL to acquire restricted voting shares by way of a takeover bid for
all of the outstanding restricted voting shares. The provision requires that any such takeover bid
comply with Patheon's shareholders' rights plan if it remained in effect at the time of any such bid.
7
The JLL Nominees are individuals residing in the United States who were designated by
JLL and appointed to the board of directors of Patheon as JLL's nominees in accordance with the
Investor Agreement.
8
Wesley P. Wheeler ("Wheeler") is the chief executive officer of Patheon. He joined Patheon
in December 2007 following an executive search process. He has been a director since that time.
9
At a Board meeting in February 2008, the Board resolved to allow Patheon's shareholders'
rights plan to lapse.
10
On December 8, 2008, JLL announced its intention to make a takeover bid for all of the
outstanding restricted voting shares of Patheon at U.S. $2.00 per share (the "JLL Bid"). Because
of JLL's relationship with Patheon, the takeover bid constituted an insider bid for the purposes of
applicable securities legislation including the Securities Act, R.S.O. 1990, c. S.5, as amended.
11 On December 11, 2008, the Board established a special committee of Patheon's independent
directors (the "Special Committee") to supervise the preparation of an independent valuation as
required by applicable securities legislation and, specifically, by Multilateral Instrument 61-101.
12
On February 16, 2009, BMO Nesbitt Burns Inc., the independent valuator engaged by the
Special Committee, submitted its report. It concluded that the fair market value of the restricted
voting shares was between U.S. $4.20 and U.S. $5.00.
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13 On March 11, 2009, JLL announced that it was proceeding with the JLL Bid and would not
be increasing the bid price despite the conclusion of BMO Nesbitt Burns Inc. The JLL insider bid
circular was mailed to Patheon shareholders on the same day.
14 Also on March 11, 2009, JLL disclosed that it had entered into an agreement with Joaquin B.
Viso ("Viso") and certain other shareholders (the "Voting Agreement") in which it provided them
with certain rights and protections in the event they opted not to accept the JLL Bid. Viso was
a director of Patheon who, together with his wife, owns approximately 12% of the outstanding
restricted voting shares.
15
On March 18, 2009, the Special Committee unanimously recommended that Patheon
shareholders reject the JLL Bid. That recommendation was set out in a directors' circular dated
March 25, 2009 (the "Directors' Circular") that was mailed to shareholders on or about that date.
16 On March 26, 2009, the Special Committee submitted a complaint to the Ontario Securities
Commission (the "OSC") with respect to the Voting Agreement. They suggested that it violated
the identical consideration provisions and the prohibition on collateral benefits contained the
Securities Act. The complaint was formalized in an application to the OSC dated April 6, 2009.
17
After certain actions by both parties relative to this application and a counter-application
of JLL, JLL advised staff of the OSC that it would terminate the Voting Agreement. The terms
on which it would do so were the subject of a hearing before the OSC held on April 16, 2009.
Among other things, the OSC required JLL to extend the JLL Bid by fifteen days following the
date of mailing of an amendment to its insider bid circular that advised of the termination of the
Voting Agreement.
18
On April 29, 2009, while the JLL Bid was outstanding, Patheon held its annual and
general meeting. At that meeting, the shareholders failed to elect Wheeler and Viso as directors
even though both were proposed for re-election in the management proxy circular mailed to
shareholders. Instead, Wesley Voorheis and Ray T. Graydon were nominated at the meeting and
elected. Both Mr. Voorheis and Mr. Graydon now serve on the Special Committee.
19 On or about May 5, 2009, Viso and his wife delivered a requisition (the "Viso Requisition")
to Patheon for another shareholders' meeting for the purpose of considering the removal of all of
the independent directors of Patheon (who comprise all of the members of the Special Committee)
and replacing them with Viso, Wheeler and certain other nominees to be named later.
20 The JLL Bid expired on May 7, 2009. On that day, JLL took up and paid for all the restricted
voting shares deposited under the JLL Bid. It also extended the JLL Bid to permit shareholders
who had not tendered but wished to do so a further opportunity to tender their shares. JLL had
acquired in excess of 37% of the outstanding restricted voting shares under the JLL Bid as of
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May 20, 2009. This brought the ownership of JLL and its affiliates to approximately 39% of the
outstanding restricted voting shares. (In this Endorsement, the former Patheon shareholders who
tendered shares under the JLL Bid are referred to as the "Tendering Shareholders".)
21 On May 11, 2009, JLL commenced a legal action against Patheon and the non-JLL Nominee
members of the Board of Patheon (the "JLL Action"). The JLL Action alleges that an improper
solicitation occurred in advance of the annual and general meeting of Patheon in contravention of
the applicable provisions of the CBCA. Among other things, it seeks an order declaring the result
of the election of the directors at the annual and general meeting to be a nullity.
22

Patheon commenced this action on May 22, 2009.

The Patheon Action
Principal Claims
23

The Statement of Claim asserts claims against both the JLL Nominees and JLL.

24
The heart of the action is a claim that the JLL Nominees have repeatedly breached their
fiduciary duties to Patheon by acting in the interests of JLL as well as for their own personal gain,
and have preferred their personal interests and the interests of JLL to the best interests of Patheon
and its shareholders. The claim is that the JLL Nominees have acted as promoters and advocates
for the JLL Bid rather than as fiduciaries of Patheon. A summary of the principal allegations of
breach of fiduciary duty is set out in Schedule A to this Endorsement. These alleged breaches
ground claims for (1) breach of fiduciary duty (2) breach of confidence (3) oppression and (4)
conspiracy to harm Patheon in concert with JLL. Patheon claims damages of $100 million as the
loss occasioned by such actions, which are described below.
25 Patheon also asserts five categories of claims against JLL. First, it seeks damages for knowing
assistance of the alleged breaches of fiduciary duty by the JLL Nominees, which is also described
as knowingly facilitating, encouraging, assisting and participating in, and benefitting from, such
breaches (collectively referred to in this Endorsement as "knowing assistance"). Second, it seeks
damages for oppression based on similar knowing assistance in respect of the actions of the JLL
Nominees giving rise to the oppression claim against them. Third, it alleges damages for breach of a
duty of confidence to Patheon by misusing information conveyed to it by the JLL Nominees which
it knew, or ought to have known, was confidential to Patheon for the purposes of the furthering
the JLL Bid, and for the purpose of furthering its strategy of intimidation and interference with
the role and efforts of the Special Committee. Fourth, it seeks damages for breach of contract in
respect of three alleged breaches of the Investor Agreement. Lastly, it alleges conspiracy with the
JLL Nominees for the predominant purpose of inflicting harm upon Patheon by taking the steps
that are the basis of the claims for breach of contract, breach of fiduciary duty, oppression and
breach of confidence.
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Fundamental Issues Pertaining to Standing, Liability and the Relief Sought in the Action
26 Patheon submits, however, that the action is not simply an allegation of numerous breaches
of fiduciary duty by the JLL Nominees knowingly assisted by JLL as described above. It urges the
Court to see the claim in its entirety, particularly the claims for oppression and conspiracy. It says
that this is necessary to appreciate both the true significance of the claims for breach of fiduciary
duty and oppression as well as the nexus between the alleged breaches and the alternative claims
for relief.
27 The Statement of Claim asserts a complicated web of interrelated claims. Before proceeding
to address the issues on this motion, I will therefore comment on the distinct claims advanced by
Patheon in its factum and certain significant elements of the relationship between them. I then
propose to set out my approach to the liability and damages issues asserted in the Statement of
Claim and to state certain observations drawn from that review that inform the approach to a
number of issues on this motion.
28
The fundamental claim asserted in this action is that JLL has and continues to engage
in a coercive "creeping takeover-bid" at a price well below the fair market value of the Patheon
restricted voting shares. Patheon says that the JLL Nominees have played a significant role in
furthering this objective at the expense of adherence to their fiduciary obligations as Patheon
directors.
29 A "creeping takeover" is a term of art that does not carry with it any legal conclusion of any
particular wrongdoing. An insider bid at a price below the per share valuation of an independent
valuator, or below the value that the board of directors believes to be the fair value of the shares,
does not breach any corporate or securities laws and does not constitute oppressive behaviour. To
establish such wrongdoing, a plaintiff must establish that JLL took advantage of an informational
advantage in making the JLL Bid. If that were established, there could well be viable claims under
the Securities Act and, at least arguably, under section 241 of the CBCA. To the extent that the JLL
Nominees assisted JLL in obtaining such an informational advantage, they could also be jointly
and severally liable in respect of any claim established against JLL.
30
However, the appropriate plaintiffs in such circumstances would be the Tendering
Shareholders, either directly or through a representative. Insofar as Patheon purported to act as the
plaintiff in such an action, it could only do so as the representative of the Tendering Shareholders.
In addition, the loss claimed in any such action would be that of the Tendering Shareholders, not
of Patheon. Moreover, with respect to any claim against the JLL Nominees, the manner in which
they knowingly assisted JLL to obtain the informational advantage would be irrelevant to any
claim against them by the Tendering Shareholders. If the JLL Nominees assisted JLL by providing
confidential information of Patheon, the fact that such action also constituted a breach of their
fiduciary duties to Patheon would not automatically create a claim of Patheon against the JLL
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Nominees. Such a claim would require demonstration of actual loss to Patheon or a gain to the
JLL Nominees personally. Moreover, unless Patheon could demonstrate actual loss, it is highly
questionable whether Patheon could obtain a remedy related to the alleged profit made by JLL
on the JLL Bid. Similarly, the allegations of coercion and intimidation of the other directors and
the Special Committee are of no relevance to any action of the Tendering Shareholders except
to the extent that they were successful in changing the Special Committee's recommendation or
disclosure to the Patheon shareholders in a manner that materially misrepresented the merits of the
JLL Bid. This has not been pleaded by Patheon except with respect to management as discussed
below.
31
The foregoing does not, however, describe the principal claim asserted in this action. As
mentioned, the principal claim in this action appears to be a claim against the JLL Nominees
for breach of their fiduciary duties, breach of confidence and oppression, together with knowing
assistance in respect of the alleged breaches of JLL. In respect of this claim, Patheon is asserting a
claim for damages suffered directly by it. It is not acting in a representative capacity in prosecuting
this claim. However, Patheon also seeks, by way of alternative relief, the relief that would be sought
in an action by the Tendering Shareholders against JLL, in the form of the claim for a constructive
trust and against the JLL Nominees in the form of a request for disgorgement. Similar relief is also
sought in the oppression claim, in which Patheon alleges that the oppressive conduct of both the
JLL Nominees and JLL caused both loss to Patheon and loss of the Tendering Shareholders.
32 There appears to be a significant difficulty associated with this principal claim to the extent
that it is based on allegations of breaches of a duty of confidence and of a fiduciary duty pertaining
to the provision of confidential information to JLL for the purpose of the JLL Bid. As mentioned,
to succeed in its claim for damages against the JLL Nominees, Patheon must demonstrate that the
alleged breaches actually harmed it, rather than the Tendering Shareholders. If the alleged harm
resulted from unauthorized public disclosure of such information to Patheon's detriment, Patheon
would have a viable cause of action. However, use by JLL, without disclosure, could only harm
the Tendering Shareholders. It could not harm Patheon at the same time. Conversely, if JLL had
disclosed the confidential information in the course of the JLL Bid to Patheon's detriment, the
claim of the Tendering Shareholders would thereby disappear. Consequently, in the circumstances
of this action, the involvement of the JLL Nominees in respect of the allegations of breach of
confidence and certain of the allegations of breach of fiduciary duty appears to preclude double
recovery for any alleged breach of their fiduciary duties in furtherance of the JLL Bid.
33 The actual Patheon claim in its entirety is, in fact, premised on a much broader, and somewhat
elusive, set of allegations. Patheon claims that the actions of the JLL Nominees in breach of
their fiduciary obligations and duty of confidence, as well as their aggressive behaviour in board
meetings, and their assistance to JLL, all in furtherance of the JLL Bid, caused Patheon direct
harm. It submits that JLL is also liable in respect of such actions for providing knowing assistance
to the JLL Nominees in the commission of the alleged breaches of their obligations.
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34
There are several important differences between this claim and any claim of the Tendering
Shareholders. First, as mentioned, in this claim, Patheon is acting as plaintiff on its own behalf
rather than as a representative of the Tendering Shareholders. Second, the principal defendants are
the JLL Nominees rather than JLL; JLL is alleged to be liable as a result of its knowing assistance.
Third, the success of the Patheon action does not turn on establishing impropriety on the part of
JLL in respect of the JLL Bid in the form of using an informational advantage. Whether or not
the Patheon action is viable is, therefore, independent of whether the Tendering Shareholders have
a reasonable cause of action against JLL in respect of the JLL Bid. Fourth, the damages claimed
are substantially different.
35 In part, the damages claimed in this action take the form of professional fees and expenses,
as well as the lost time of Patheon's management, employees and Board, in responding to these
actions. However, the damages in such an action cannot approach the $100 million claimed in this
action. To establish such damages, Patheon also asserts that the actions of the JLL Nominees and
JLL have caused a loss of confidence in Patheon by its customers, creditors and suppliers which,
in turn has caused it to lose sales, profits and business opportunities. As mentioned above, this
damage cannot flow from the mere fact that JLL has made the JLL Bid. Nor can it flow from
any allegations that would form the basis of a claim against JLL by the Tendering Shareholders
in respect of the JLL Bid, even if established.
36
I have the following observations based on the foregoing description of the Patheon claim.
First, the action entails two different roles for Patheon — as plaintiff on its own behalf in claiming
damages and as a notional representative on behalf of the Tendering Shareholders in claiming a
rescission right in favour of the Tendering Shareholders. Second, the relief sought in the form of a
rescission right is appropriate for an action by the Tendering Shareholders. It is not appropriate for
the actual Patheon action. Third, the relief claimed in the form of a constructive trust of the shares
tendered by the Tendering Shareholders and in the form of disgorgement of any gain of the JLL
Nominees is claimed apparently by Patheon as a plaintiff in its own right and as a representative
plaintiff. However, the claim for such relief in its own right is considerably weaker given the
nature of Patheon's claims against the defendants, upon which it is based. Fourth, it is necessary
to approach the allegations in the Statement of Claim with a view to distinguishing between the
actions of JLL and the actions of the JLL Nominees. This is addressed immediately below.
Approach to the Relationship Between JLL and the JLL Nominees in the Statement of Claim
37 A complication in this action is the relationship of the JLL Nominees to JLL. The pleading
alleges that each of the JLL Nominees is a principal of JLL as well as of JLL Partners, Inc. ("JLL
Partners"), the private equity firm based in New York that owns and/or controls JLL. The pleading
states that the JLL Nominees are the directing minds of JLL and JLL Partners and share primary
responsibility at JLL and JLL Partners for managing JLL's investment in Patheon. The Statement
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of Claim asserts that, as such, the actions of the JLL Nominees are the actions of JLL and the
actions of JLL are the actions of the JLL Nominees.
38
Notwithstanding this broad statement, it is clearly not intended that the actions of the JLL
Nominees as directors are to be treated as the actions of JLL. If they were, then, among other
things, it would be unnecessary to allege separate claims of knowing assistance in respect of breach
of fiduciary duty, breach of confidence, oppression and conspiracy against JLL. Similarly, it is not
intended that the actions of JLL are also the actions of the JLL Nominees. For example, it is not
suggested that the JLL Nominees are to be treated as having personally made the JLL Bid.
39
Instead, in respect of a considerable portion of the pleading, an explicit distinction is made
between the actions of the JLL Nominees, in their personal capacities as directors of Patheon, and
JLL, in its capacity as a shareholder and bidder. I think this treatment accurately reflects the manner
in which a court would approach issues of liability in this action. I have adopted this approach
except in respect of the allegations pertaining to intimidation of management, where the drafting is
open to the allegation that management could have understood the alleged intimidation to emanate
from both the JLL Nominees in their personal capacities and from JLL.
40
I would note, however, that this distinction has not been addressed consistently throughout
the Statement of Claim. Among other things, the allegations of conspiratorial actions in paragraphs
88(b) and 97 to 102 appear to treat the JLL Nominees and JLL as joint actors in respect of the
actions and omissions that have been treated otherwise in respect of the other specific claims
including the claims for breach of fiduciary duty and oppression. I have proceeded on the basis
that, notwithstanding this wording, a court would nevertheless treat the roles of the JLL Nominees
and JLL in respect of the conspiracy claim in the same manner as the pleadings allege the JLL
Nominees and JLL participated in respect of the claims for breach of fiduciary duty and oppression.
41
A related issue is the extent to which the pleadings intend to assert that JLL directed the
JLL Nominees to take certain actions in their capacities as directors of Patheon, as opposed to
asserting that the actions of the JLL Nominees are the actions of JLL. In significant shareholding
arrangements, such a claim is sometimes asserted. However, I do not read the Statement of Claim
as making this assertion in this action. It is certainly not pleaded in paragraph 13. The allegations
throughout the Statement of Claim of "blowing assistance" by JLL are inconsistent with this
allegation. I also do not think it is implied in the paragraphs described above in which it is
suggested that the JLL Nominees and JLL were joint actors. If Patheon intends to assert that the
JLL Nominees acted on the express instructions of JLL, it must explicitly plead to this effect.
Applicable Law
42
The applicable principles on a Rule 21 motion have been set out by the Supreme Court
in Hunt v. T & N plc, [1990] 2 S.C.R. 959 (S.C.C.). I adopt, as an excellent summary of the
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relevant principles, the following statement of Pepall J. in First Capital Realty Inc. v. Centrecorp
Management Services Ltd., [2006] O.J. No. 3622 (Ont. S.C.J.) at para. 9:
The legal principles applicable on this motion are as follows. A Rule 21.01(1)(b) motion can
only succeed if it is plain and obvious that the statement of claim discloses no reasonable
cause of action: Hunt v. Carey and R.D. Belanger and Associates Ltd. v. Stadium Corps of
Ontario Ltd. (1991), 5 O.R. (3d) 778. The statement of claim is to be read generously with
allowances for inadequacies due to drafting deficiencies: TD Bank v. Deloitte Haskins & Sells
(1991), 5 O.R. (3d) 417, (Gen. Div.). Documents referred to or incorporated by reference
in the pleading are admissible on a Rule 21.01 motion: Shaw v. BCE Inc., [2003] O.J. No.
2695at para. 7. The court must accept facts alleged in the pleading as capable of proof unless
it is clear on the face of the pleading (including by reference to the documents referred to in
the pleading) that they are incapable of proof; or where the facts pleaded are the subject of
issue estoppel and therefore cannot be asserted: Toronto Dominion Bank v. Deloitte Haskins
& Sells (1991), 5 O.R. (3d) 778 at p. 419. The test to be applied to a Rule 21.01(3)(d) motion is
whether it is plain and obvious that the action is frivolous, vexatious and an abuse of process:
Sussman v. Ottawa Sun, [1997] O.J. No. 181 (Gen. Div.). Prete v. Ontario (1993), 16 O.R.
(3d) 161 (C.A.) and Temilini v. Commissioner of the OPP (1990), 73 O.R. (2d) 664
Claims for Breach of Fiduciary Duty
43 The JLL Nominees raise three issues with respect to the claims asserted by Patheon against
them in respect of alleged breaches of fiduciary duty. I will address each in turn.
Ambiguity Respecting Damage Claims
44
The JLL Nominees submit there is an ambiguity in the Statement of Claim as to whether
the damages are sought by Patheon on its own behalf or on behalf of the Shareholders.
45
Paragraph 1 is specific to the JLL Nominees. It relates only to Patheon's claim for breach
of fiduciary duties. It is understood that the damages referred to therein are the damages Patheon
asserts that it has suffered in paragraph 85.
46

The damages fall into two categories:
1. out-of-pocket expenses for responding to the defendants' activities, which is the smaller
claim; and
2. losses associated with loss of business, loss of profits and loss of business opportunities,
which comprises the bulk of the damage claim of $100 million.

47
Paragraph 2 asserts claims against both the JLL Nominees and JLL for breach of contract,
conspiracy and oppression in subparagraph (b) and breach of fiduciary duty, breach of confidence,
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knowing assistance of breach of fiduciary duty and knowing receipt in subparagraph (c). In each
case, damages are claimed in the amount of $100 million.
48
Patheon acknowledges that the intention is that the aggregate damages claimed in respect
of sub-paragraphs (b) and (c) is $100 million and, more significantly, that the damages claimed in
each case are the damages described in paragraph 85 notwithstanding that paragraph 85 states that
the damages therein flow solely from the JLL Nominees' breaches of fiduciary duty.
49 Patheon's response to the submission of the JLL Nominees citing Miguna v. Ontario (Attorney
General) (2008), 243 O.A.C. 62 (Ont. C.A.) at paras. 77 and 78 is that they are not entitled to
a perfect pleading. The cited references, however, raise an issue of particulars. The objection of
the JLL Nominees relates to the lack of specificity in the Statement of Claim with respect to an
important allegation — what and by whom are the damages claimed?
50
I think the present pleadings are vexatious insofar as they fail to clarify the intention of
Patheon's damage claim. The defendants are entitled to clarification with respect to the case they
are required to meet. In addition, it is necessary to clarify the damage claim of Patheon for the
purposes of addressing the constructive trust claim that is dealt with below.
51 Accordingly, sub-paragraphs 2(b) and 2(c) are struck with leave to amend the paragraphs to
clarify (1) against whom the claims described therein are asserted and (2) that the damage claims
asserted therein are the same claim as is asserted in paragraph 1 and is the claim described in
paragraph 85.
Impugned Claims Based on Actions of the JLL Nominees
52 The JLL Nominees argue that the pleadings respecting four categories of actions of the JLL
Nominees do not disclose a reasonable cause of action. I will address each in turn.
Impugned Claims Based on Inducement of Improper Disclosure — Paragraph 30
53
Patheon pleads that the JLL Nominees caused members of management to provide
confidential information of Patheon to JLL and to Berkshire Partners LLC ("Berkshire") between
November 19 and December 2, 2008, prior to JLL's announcement on December 8, 2008 of its
intention to make the JLL Bid. The JLL Nominees say that the pleading is too bald because it does
not disclose particulars of the information allegedly disclosed.
54
I agree with Patheon, however, that any such information should be known to the JLL
Nominees and, accordingly, no further particulars are required to allow the defendants to plead
to this allegation. Patheon pleads that JLL representatives had the discussions with Berkshire.
Therefore, it is within the knowledge of JLL whether any confidential information of Patheon was
disclosed.
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Impugned Claims Based on Misuse of Confidential Information — Paragraphs 38-39 and 78-80
55 The JLL Nominees submit that the allegations of misuse of confidential information do not
disclose a reasonable cause of action because the effect of the insider bid disclosure regime under
the applicable securities legislation is to ensure disclosure of all material information and thereby
preclude any claim based on misuse of any such information.
56
The position of the JLL Nominees reflects a fundamental weakness in Patheon's claim
in this action. The premise of Multilateral Instrument 61-101 is that a significant shareholder
may have access to material information of an issuer corporation. It is designed to remove any
such informational advantage by requiring a valuation by an independent valuator to whom it is
assumed the target corporation will provide all such material information. In addition, the Patheon
shareholders had the benefit of the recommendation of the Special Committee. As a factual matter,
it is also difficult to see how the information referred to in paragraphs 78-80 was actually used,
given a prior obligation of JLL to take up and pay for the shares.
57
Nevertheless, on this motion, the issue must be determined on the pleadings. It cannot be
said that the pleadings foreclose the possibility of a claim for misuse of information. To do so
requires recourse to additional facts not in the pleadings pertaining to the actual information relied
upon by JLL as well as the operation of Multilateral Instrument 61-101 in the circumstance of this
proceeding. The JLL Nominees and JLL must plead such facts in their defence and address this
issue in a later proceeding.
58

Accordingly, the relief requested in respect of these paragraphs is denied.

Impugned Claims Based on Allegations of Misrepresentation of the Value of the JLL Bid —
Paragraphs 35 and 40
59
In these two paragraphs, Patheon pleads that the JLL Nominees and JLL made misleading
claims about the apparent premium of the JLL Bid to the market price of the Patheon shares.
This follows pleadings that are not addressed on this motion to the effect that JLL took advantage
of the non-disclosure by Patheon of material information of which it had knowledge to time the
announcement of the JLL Bid. The allegation is that, because the market price of the Patheon
restricted voting shares did not reflect this material information, the market price for the shares did
not reflect the "fair" value of the shares and, therefore, the JLL Bid appeared to reflect a premium
that was illusory.
60
As mentioned, the pleading challenged on this motion is the allegation that the defendants
made misleading claims about the premium. However, the Statement of Claim also sets out in
paragraph 50 that the Special Committee recommended against acceptance of the JLL Bid on the
grounds that, among other things, it was "substantially undervalued, opportunistic and coercive."
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61
I do not see how the pleading in paragraphs 35 and 40 regarding a misrepresentation of
an allegedly illusory premium can ground a cause of action for breach of fiduciary duty. It is
fundamentally a disagreement of opinion that cannot be verified. There is no pleading that the
mathematical calculation of the difference between the actual market price of the shares used for
the calculation of the premium and the bid price under the JLL Bid was false. Each shareholder
had the opportunity to make up his or her mind with the benefit of the Directors' Circular, which
included detailed information regarding the contrary opinion expressed by the Special Committee.
62
Accordingly, the reference in paragraph 84 to these paragraphs is struck as disclosing no
reasonable cause of action. Leave is granted to amend paragraph 84 to reinsert these paragraph
references with appropriate language to reflect the absence of any claim for breach of fiduciary
duty based upon misleading claims pertaining to the alleged premium of the JLL Bid.
Impugned Claim Based on Alleged Attempts to Coerce the Board of Directors of Patheon —
Paragraphs 47, 47, 50, 51, 55(a), 55(b), 55(h), and 55(h)(ii)
63 The defendants make two submissions with respect to the allegations of attempted coercion
of the Board and the Special Committee.
64 The first is that these pleadings are an abuse of process as there is an "inescapable inference":
that these allegations are false to the knowledge of Patheon. They say these allegations were
material to the shareholders in respect of their decision to tender under the JLL Bid, to the election
of directors at the Patheon annual and general meeting, and to the Patheon application to the
OSC for relief in respect of the JLL Bid. They say the absence of disclosure of the facts that
form the basis of the allegations of coercion and intimidation of the Special Committee in the
Directors' Circular, in the management information circular in respect of the meeting, and in the
OSC application of the Special Committee strongly suggest an absence of any such conduct.
65 This submission points to another weakness in the Patheon claim in this action. The directors
do not suggest that either the Special Committee or the Board failed to fulfill its obligations in
respect of the JLL Bid. This would appear to exclude the possibility of a finding of coercion of
the members of the Board of a material nature. The Patheon position is that the coercion had an
effect, but not one that was material to the shareholders. It is difficult to see how this is actionable.
66
Nevertheless, I agree with Patheon that the cases require that any inference that Patheon
knew the allegations to be false must be clear and beyond doubt. I do not think it is an "inescapable
inference" from the absence of any references in the disclosure described above that coercion
did not occur. In reaching this conclusion, I am also partly influenced by the conclusion below
regarding the allegation of coercion of management.
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67
The second submission of the defendants is that the pleadings are deficient and, as drafted,
do not disclose a reasonable cause of action. Patheon replies that the JLL Nominees know what
they said and therefore can plead to the allegations.
68
Allegations of coercion are serious assertions. Special attention is to be paid to
pleadings of this nature. This is reflected in Rule 25.06(8), which requires that that where fraud,
misrepresentation, breach of trust, malice, or intent is alleged, the pleadings shall contain full
particulars. Equally importantly, what is or is not a threat or intimidation is very much in the eye
of the beholder.
69
On this basis, I find the pleadings in paragraphs 45, 55(a) and 55(h)(i) to be deficient. In
addition, the pleading in paragraph 50 is deficient insofar as it fails to specify the nature of the
dilution of the Board's recommendation.
70
Accordingly, paragraph 50 and the references to paragraphs 45, 55(a) and 55(h)(i) in
paragraph 84 are struck. Leave is granted to amend these paragraphs to set out the nature of the
coercive behavior alleged.
Claim for Restitution and Disgorgement
71
In paragraph 2(c) of the Statement of Claim, Patheon claims restitution, including
disgorgement, as an alternative to damages, from the defendants for breach of fiduciary duty,
breach of confidence and knowing assistance.
Positions of the Parties
72
The JLL Nominees argue that Patheon has not pleaded facts that would establish a basis
for such an award. They argue that, insofar as the claim is based on unjust enrichment, there is a
juristic reason for the enrichment, being the contract between JLL and the Tendering Shareholders.
Further, and more importantly, they submit that any enrichment in the form of the acquisition of
shares tendered under the JLL Bid for less than their fair value accrued to JLL rather than the JLL
Nominees and was suffered by the Tendering Shareholders rather than Patheon. They further argue
that, insofar as restitution may be ordered for prophylactic purposes as contemplated in 3464920
Canada Inc. v. Strother, [2007] 2 S.C.R. 177 (S.C.C.) per Binnie J. at paragraph 75, the JLL
Nominees have not received a gain to which this principle is applicable. The JLL Nominees say
that any gain that they indirectly received as principals of JLL and/or JLL Partners is a collateral
benefit that cannot be the subject of a restitutionary award as it will result in double recovery.
In making this second argument they rely on Peel (Regional Municipality) v. Canada, [1992] 3
S.C.R. 762 (S.C.C.) at para. 85.
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73 Patheon argues that, because equitable remedies are fact-specific, the court should not strike
the prayer for relief. It submits that it has established a reasonable cause of action by pleading
simply that the JLL Nominees are fiduciaries who breached their obligations and personally
profited thereby. It argues that the principle in Peel has no application in this case and relies instead
on the decision in MacMillan Bloedel Ltd. v. Binstead (1983), 22 B.L.R. 255 (B.C. S.C.).
Analysis and Conclusions
74
The Statement of Claim states that JLL acquired the shares tendered by the Tendering
Shareholders and continues to hold such shares. Any gain in respect of those shares is, therefore,
on Patheon's own pleading, a gain that has accrued to the benefit of JLL and continues to be for
the account of JLL. In such circumstances, the JLL Nominees are correct in submitting that any
gain to them personally as principals of JLL or JLL Partners is derivative of such gain. It is my
understanding that Patheon's claim for this relief is based principally on the allegation that the JLL
Nominees breached their fiduciary obligations by causing confidential information of Patheon to
be delivered to JLL for use in connection with the JLL Bid.
75
The claim for restitution focuses attention on the difference described above between a
claim that Patheon suffered a loss as a result of the actions of the JLL Nominees and a claim that
the Tendering Shareholders suffered a loss as a result of the alleged sale of their shares to JLL
at an undervalue.
76
The restitutionary remedy seeks to apply a remedy that would be appropriate in an action
against JLL by the Tendering Shareholders to a claim for breach of fiduciary duties in the action
between Patheon and the JLL Nominees.
77
It is plain and obvious that Patheon is unable to establish the conditions for an award
of restitution based on principles of unjust enrichment. Any gain accrued to JLL, not the JLL
Nominees. Any corresponding deprivation was suffered by the Tendering Shareholders, not
Patheon. To succeed therefore, Patheon must establish the conditions for restitution based on the
principle in Strother.
78
I conclude, however, that Patheon has not pleaded facts that would establish a basis for
an award of disgorgement for a prophylactic purpose on the basis contemplated in Strother for
two reasons.
79 First, as mentioned, rule 25.06(8) requires full particulars in a pleading of breach of fiduciary
duty. This extends to the gain that the plaintiff seeks to have disgorged. Otherwise, the pleading
becomes a basis for a "fishing expedition". It is therefore insufficient to plead merely that the
JLL Nominees breached their fiduciary duties for their own personal gain as well as to further the
interests of JLL, which is the wording in paragraphs 5(a) and 105 of the Statement of Claim.
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80 Second, and more generally, the pleading fails to set out a nexus between the alleged breach
of fiduciary duties and the alleged gain that is sufficiently close to establish a reasonable basis
for restitutionary relief. The absence of the necessary nexus is evidenced by the following three
considerations.
81
First, the gain to the JLL Nominees that is alleged has arisen as a result of a breach of an
obligation owed by JLL to the Tendering Shareholders, not as a direct consequence of the breach
of fiduciary duties owed by the JLL Nominees to Patheon. While the alleged breaches of fiduciary
duties by the JLL Nominees had, as their object, the furtherance of the JLL Bid, such breaches of
fiduciary duty did not directly cause harm to Patheon.
82
Second, there is no relationship whatsoever between the damages that Patheon alleges it
suffered as a result of the breaches of fiduciary duty by the JLL Nominees and the loss allegedly
suffered by the Tendering Shareholders. Patheon says it suffered losses of $100 million as a result
of lost revenue and wasteful expenses. The Tendering Shareholders allegedly suffered a loss equal
to the difference between the fair value of their shares and the bid price. In the aggregate, the loss
of the Tendering Shareholders could be well above or below $100 million (in fact I understand it
is below). Whatever the amount, it is calculated on a totally different basis and results in a totally
different aggregate loss.
83
Third, as mentioned above, there is an incompatibility between claims for disgorgement of
a gain for breach of fiduciary duty and claims for restitution of the loss suffered by the Tendering
Shareholders, which turns on whether JLL used undisclosed confidential material information
pertaining to Patheon in making the JLL Bid. To the extent that JLL did so, as alleged in the
Statement of Claim, by concealing the information from the Tendering Shareholders, there is no
basis for Patheon's claim for damages as it is unable to demonstrate a detriment flowing from the
breach of fiduciary duty. In addition, because such circumstances would support a claim by the
Tendering Shareholders against JLL and the JLL Nominees, a disgorgement order directed against
the JLL Nominees would have the result that the gain would be ordered to be disgorged twice.
84
Accordingly, I conclude that Patheon cannot assert a claim for restitution, including
disgorgement, as an alternative to a damage claim for harm allegedly suffered by Patheon as a
result of the alleged breaches of fiduciary duty by the JLL Nominees in their capacity as directors
of Patheon. The claim for such alternative relief is, therefore, struck from paragraph 2(c) insofar
as it pertains to the JLL Nominees. Leave is however granted to Patheon to amend the Statement
of Claim to plead facts that establish a personal gain on the part of the JLL Nominees that arose
directly from the alleged breaches of fiduciary duty and that is not derivative of the gain allegedly
obtained by JLL by virtue of an acquisition of the restricted voting shares tendered to it under
the JLL Bid.
Oppression Claims Against the JLL Nominees and JLL
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85 The principal issues on this motion pertain to the oppression claims against the JLL Nominees
and JLL. Each of these defendants argues that, as a matter of law, Patheon is unable to bring an
oppression claim against them under section 241 of the CBCA. As each of these parties relies
on the same submissions, I will set out the positions of the defendants collectively as well as the
position of the plaintiff.
Position of the Defendants
86

The defendants make two principal arguments.

87 First, the JLL Nominees argue the oppression remedy cannot be used by a corporation to assert
a claim against individual directors for personal conduct, as opposed to actions that the directors
collectively caused the corporation to take. Similarly, JLL argues that the oppression remedy
cannot be used to assert a claim against a shareholder except to the extent that the shareholder has
caused the corporation to take a particular action.
88
There are three separate elements to the defendants' position. First, section 238 of the
CBCA, which defines a "complainant" for the purposes of section 241, does not specifically refer
to a corporation. Second, the interests protected by section 241 are limited to those of a "security
holder, creditor, director or officer". They do not expressly include the interests of the corporation.
Third, and most significantly, the defendants argue that Patheon cannot fit the actions of the JLL
Nominees in their personal capacities within the language of paragraphs (a), (b) and (c) of section
241(2). They say that, therefore, neither the JLL Nominees nor JLL caused Patheon to take actions
that are the subject matter of an oppression claim.
89 With respect to the decisions relied on by Patheon set out below, they say that these decisions
fall into two discrete categories: (1) a trustee in bankruptcy as a representative of the creditors and
(2) an action against former directors for actions of the corporation caused by the former directors.
90
The second submission of the defendants is that Patheon is not a "proper person" for the
purposes of paragraph (d) of the definition of complainant in section 238. As I understand this
argument, the defendants submit that the exercise of the Court's discretion to find that Patheon is
a "proper person" for this purpose would be distorting the reach of the oppression action when the
type of claim asserted is comprehensively regulated under provincial securities legislation.
91 This second argument is only reached to the extent that the Court finds that the claims asserted
against the JLL Nominees and JLL can be the subject of an oppression action. To succeed on this
second argument, however, the defendants must establish that there is no basis on which a court
could find Patheon to be a "proper person" for the purposes of the definition of "complainant".
Position of the Plaintiff
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92 Patheon argues that a corporation can assert a claim against both the JLL Nominees and JLL
under section 241 for the following reasons, which mirror the position of the defendants.
93
First, Patheon says that the absence of a reference to a corporation in the definition of
"complainant" is not dispositive. It submits that a corporation can be a "proper person". In reliance
on HSBC Capital Canada Inc. v. First Mortgage Alberta Fund (V) Inc. (1999), 47 B.L.R. (2d) 180
(Alta. Q.B.), it says that for this purpose a corporation need not be the "proper person" but only
a "proper person" and that the only test to be applied by a court is whether the corporation has a
nexus to the harm. On this basis, it submits that it is not plain and obvious that a trial court will
not find it to be a "proper person".
94
In making this argument, Patheon relies on the dictum of Goudge J.A. in Olympia & York
Developments Ltd. (Trustee of) v. Olympia & York Realty Corp. (2003), 68 O.R. (3d) 544 (Ont.
C.A.), at 555 -56:
... s. 245(c) confers on the court an unfettered discretion to determine whether an applicant
is a proper person to commence oppression proceedings under s. 248. This provision is
designed to provide the court with flexibility in determining who should be a complainant
in any particular case that accompanies the court's flexibility in determining if there has
been oppression and in fashioning an appropriate remedy. The overall flexibility provided is
essential for the broad remedial purpose of these oppression provisions to be achieved. Given
the clear language of s. 245(c) and its purpose, I think that where the bankrupt is a party to
the allegedly oppressive transaction, the trustee is neither automatically barred from being
a complainant nor automatically entitled to that status. It is for the judge at first instance to
determine in the exercise of his or her discretion whether in the circumstances of the particular
case, the trustee is a proper person to be a complainant.
95

Patheon also relies on the following three additional decisions.

96
In Calmont Leasing Ltd. v. Kredl (1993), 142 A.R. 81 (Alta. Q.B.), aff'd (1995), 165
A.R. 343 (Alta. C.A.), five directors and shareholders caused a corporation to sue its remaining
director and 42.66% shareholder for causing the corporation to act in his self-interest by providing
disproportionate financial benefits to such director and shareholder.
97
In Dylex Ltd. (Trustee of) v. Anderson (2003), 63 O.R. (3d) 659 (Ont. S.C.J. [Commercial
List]), a trustee in bankruptcy commenced an action against, among others, the former directors,
officers and shareholders of Dylex Ltd. in connection with an impugned transaction between Dylex
and a third party that occurred four months prior to Dylex's bankruptcy.
98
In Gainers Inc. v. Pocklington (1992), 7 B.L.R. (2d) 87 (Alta. Q.B.), the court held that
a creditor (the Crown) that had taken ownership and control of a corporation could sue a former
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director. It should be noted, however, that it appears that the Court treated the former director and
sole shareholder as having been the controlling party of the corporation and as having caused the
corporation to enter into the impugned transactions.
99 Patheon argues that these decisions, in particular the Olympia & York decision, stand for the
proposition that the flexibility given to the courts by section 241 to determine if oppression has
occurred, as well as to fashion an appropriate remedy, precludes a determination that a corporation
can never be a "proper person". Patheon also argues that these decisions prevent the Court from
addressing whether Patheon is, in fact, capable of being a "proper person" on this motion because
it requires that this determination be made by a trial judge.
100
Second, Patheon argues that the pleadings allege that the JLL Nominees had sufficient
control to cause the affairs of Patheon to be conducted in an oppressive manner and to cause
Patheon to act, or refrain from acting, in a manner prejudicial to the interests of its directors and
shareholders. On this basis, Patheon says that its oppression claim fits within the language of
paragraphs (a), (b) and (c) of section 241(2). In addition, while it is not made explicit, Patheon
appears to argue that the allegation that the conduct of the defendants was oppressive of the
interests of Patheon necessarily implies that the conduct was also oppressive of "security holders,
creditors, directors or officers" of Patheon.
101
Patheon also asserts an oppression claim against JLL. Patheon argues that JLL is a
proper party to the oppression claim principally by virtue of its knowing assistance in the alleged
oppressive conduct of the JLL Nominees. On this basis, it says that JLL can be joined in order that
relief can be obtained against JLL. While it is not altogether clear, I think that Patheon also pleads
in paragraphs 23, 27, and 103 of the Statement of Claim that JLL itself caused Patheon to act in
certain ways that give rise to an oppression claim against JLL for its own actions.
102
With respect to the defendants' alternative submission, Patheon argues that claims may
be asserted simultaneously under the Securities Act and the oppression section of the applicable
corporate statute. On this basis, it argues that it is not inappropriate for a court to find that Patheon
is a "proper person" in the circumstances of this proceeding.
Analysis and Conclusions
Applicable Statutory Provisions
103 The relevant provisions of the CBCA, which are set out below, are section 238, which sets
out the definition of complainant, and section 241(2):
238. In this Part, ...
"complainant" means
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(a) a registered holder or beneficial owner, and a former registered holder or beneficial
owner, of a security of a corporation or any of its affiliates,
(b) a director or an officer or a former director or officer of a corporation or any of its
affiliates,
(c) the Director, or
(d) any other person who, in the discretion of a court, is a proper person to make an
application under this Part.
241. (2) If, on an application under subsection (1), the court is satisfied that in respect of a
corporation or any of its affiliates
(a) any act or omission of the corporation or any of its affiliates effects a result,
(b) the business or affairs of the corporation or any of its affiliates are or have been
carried on or conducted in a manner, or
(c) the powers of the directors of the corporation or any of its affiliates are or have been
exercised in a manner
that is oppressive or unfairly prejudicial to or that unfairly disregards the interests of any
security holder, creditor, director or officer, the court may make an order to rectify the matters
complained of.
104
This motion raises a very important consideration pertaining to the reach of the
oppression remedy. As the pleadings in this action demonstrate, there is a tendency among
plaintiffs to subsume all matters of corporate law under the oppression remedy section of the
relevant corporate statute, if one is available. In the present case, claims of breach of fiduciary and
breach of confidence, among others, form the basis of the allegation of oppressive conduct. This
characterization is no doubt driven by the objective of obtaining a remedy under section 241(3)
of the CBCA similar to the constructive trust in favour of Patheon of the restricted voting shares
tendered under the JLL Bid also sought as alternative relief in this action.
The Oppression Claim of Patheon
105
Before proceeding, it is necessary to describe the pleading regarding oppression. Unlike
the claims for breach of fiduciary duty, which pleads breaches by the JLL Nominees and knowing
assistance by JLL, the pleadings in paragraphs 103 to 108 are quite general. The pleading asserts
that the JLL Nominees failed to satisfy the reasonable expectations of Patheon, its independent
directors and its shareholders (other than JLL) that the JLL Nominees would fullfil their fiduciary
duties to Patheon and act lawfully. Patheon alleges that the conduct set out in the Statement of
Claim constituted (1) bad faith and wrongful actions; (2) unfairness to the financial detriment of
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Patheon and the shareholders other than JLL; and (3) unjust behaviour in disregarding the interests
of Patheon, its directors and the shareholders other than JLL.
106
With respect to JLL, the pleading asserts that it had actual knowledge of, and direct
involvement in, the oppressive conduct of the JLL Nominees and that it knowingly assisted in
and benefited from that conduct. Patheon says it suffered loss in the form of the pecuniary harm
described in paragraph 85 and that the Tendering Shareholders were deprived of the fair value of
their shares as a result of the "unlawful oppressive and inequitable conduct described therein."
107 Accordingly, Patheon tries to ride two horses in making its oppression claim. First, Patheon
says that the actions of the JLL Nominees caused it harm amounting to $100 million. Second, it
says that the Tendering Shareholders lost the difference in value between the fair market value of
their shares and the bid price of U.S. $2.00.
108
The claim for oppression of the Tendering Shareholders focuses on actions of the
JLL Nominees that provided JLL with an informational advantage in the JLL Bid by providing
JLL with material information not available to the Tendering Shareholders or in some material
manner diluting either the Board's recommendation to shareholders — which, as mentioned, is
not suggested by Patheon despite its pleading — or management's recommendation, which is
addressed below. In this context, however, interference in the Board's proper functioning without
achieving a material dilution of the Board's recommendation is not oppressive conduct.
109
The claim for oppression of the Special Committee and the Board is based on all of the
conduct of the JLL Nominees to which Patheon objects, whether or not it constituted a breach of
fiduciary duty. Patheon claims that all such conduct was oppressive because (1) it was directed
toward furthering the JLL Bid rather than the best interests of Patheon (which it says lay in
opposing the JLL Bid); and (2) it resulted in wasteful expenditures by Patheon in responding to
such actions and loss of revenue from foregone business opportunities.
Analysis of the Issues Pertaining to the Oppression Claim
110 Under section 241, the complainant need not be the party whose interests are protected by
the oppression remedy. That is clear from Olympia & York and the other decisions relied upon by
Patheon. However, it is far less clear that Patheon can fit the actions of the JLL Nominees and JLL
within paragraphs (a), (b) or (c) of section 241 so as to assert a viable oppression claim.
111
Paragraphs (a) and (b) of section 241 pertain to actions of the corporation that constitute
oppressive actions relative to a security holder, creditor, director or officer of the corporation.
Neither the actions of the JLL Nominees nor the actions of JLL described above can be said to
have caused any actions of Patheon with the exception of the lapse of the rights plan, which it was
alleged was caused by the withholding of notice of JLL's intention to the make the JLL Bid from
the other Board members. The significance of this conclusion is addressed below.
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112
The principal issue on this motion pertaining to the viability of Patheon's cause of action
for oppression is therefore whether any of the actions of the JLL Nominees or JLL can be said
to constitute the exercise of the powers of the directors in a manner that is oppressive — that
is, whether any actions of the directors fit within paragraph (c) of section 241. A second issue
is whether Patheon can be a "complainant" pursuant to paragraph (d) of the definition thereof in
section 238.
113
I propose to consider first the position of the JLL Nominees on these two issues and then
to consider the position of JLL.
The Oppression Claim Asserted Against the JLL Nominees
114

I will address the two issues in turn.

The Exercise of the Directors' Powers
115
In considering this issue, I have taken into consideration all of the actions relied upon
by Patheon in asserting that the JLL Nominees have acted in an oppressive manner relative to
Patheon, its current directors and shareholders as this represents the larger class of actions upon
which the oppression claim is based. To succeed in this claim, however, Patheon must demonstrate
that the JLL Nominees exercised their powers as directors. Such actions fall broadly into four
categories, which will be addressed in turn: (1) actions taken in relation to the Board or Special
Committee; (2) actions taken in relation to JLL; (3) actions taken in relation to third parties; and
(4) actions taken in relation to management.
116
The actions taken in relation to the Board and the Special Committee did not constitute
the exercise of the powers of the directors. Patheon does not plead that the JLL Nominees were
successful in changing the position of the Special Committee or the Board. While paragraph 50
pleads that the JLL Nominees were successful in diluting the Board's recommendation to the
Patheon shareholders and "forcing" an adjournment of the March 23, 2009 Board meeting, as
mentioned, Patheon says that it does not assert that such developments caused the Board to breach
any obligations owed to the Patheon shareholders in any material respect. In such circumstances,
this action cannot constitute oppressive behaviour. In any event, the pleading does not state that
the JLL Nominees participated in these Board decisions. The responsibility for causing Patheon
to take such actions must rest with the remaining directors. Moreover, a number of the allegations
relate only to attempting to interfere with the functioning of the Special Committee or the Board
without any success. Acrimonious, confrontational and oppositional behavior in Board meetings,
or in meetings with individual directors, while offensive, is not actionable as oppressive conduct.
Such behaviour does not constitute the exercise of the powers of the directors unless it causes
action to be taken on behalf of the corporation. Accordingly, as a factual matter, the pleadings do
not disclose a reasonable cause of action in respect of such allegations.
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117
The principal actions pleaded with respect to JLL are allegations that the JLL Nominees
communicated all of the confidential information that they received as directors of Patheon to JLL.
In fact, given that they were the controlling minds of JLL and JLL Partners in respect of JLL's
investment in Patheon, this was deemed to occur upon receipt of any confidential information by
the JLL Nominees.
118
However, the act of giving such information to JLL, whether by deemed receipt or actual
delivery, does not constitute the exercise of the powers of the directors. It is an individual act that
may constitute a breach of a director's duties to the corporation and may be actionable at common
law. But I do not think it can constitute oppressive conduct because it does not fall within paragraph
(c) of section 241.
119
Similarly, the actions taken in relation to third parties alleged in the Statement
of Claim do not constitute the exercise of the powers of the directors. In this category are
arranging discussions with Berkshire, contacting Patheon shareholders prior to the March 11, 2009
announcement, attempting to obtain lock-up agreements at or about that time and orchestrating
the Viso Requisition. These actions were taken by the JLL Nominees in their personal capacities.
Even if proven, these actions cannot constitute oppressive conduct because they did not involve
the exercise of their powers as directors.
120
On the other hand, the Statement of Claim contains a number of allegations that the
JLL Nominees caused management to take certain actions in breach of their fiduciary obligations
or were otherwise directed to undermine confidence in the directors' recommendation to the
Patheon shareholders as set out in paragraph 55 of the Statement of Claim. In taking such actions,
management was acting on behalf of Patheon. In this sense, the Statement of Claim pleads that
the JLL Nominees caused the corporation to take certain actions. This type of influence has been
recognized as capable of constituting oppressive conduct in Calmont, which involved intimidation
of management by the largest shareholder for his personal benefit. The allegations in the Statement
of Claim are not dissimilar, even if the object is quite different from the object of the shareholder
in Calmont .
121 While such actions of the JLL Nominees may not technically constitute the formal exercise
of their powers as directors, it would be naïve to disregard the influence that the JLL Nominees
had and continue to have over management as the representatives of Patheon's largest and most
active shareholder. JLL is not only the largest shareholder in Patheon but also a possible controlling
shareholder. If it were to convert its convertible preferred shares, it would have a majority of the
votes attaching to all the outstanding voting shares of Patheon. It also appears to have a loose
alliance, or at least a common interest, with Viso, resulting in the possibility that it can command
a majority, even before such conversion, if the two shareholders voted together.
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122 Accordingly, I find that the allegations in paragraphs 54 and 55 of the Statement of Claim,
as well as the allegation in paragraph 30 that the JLL Nominees caused management to provide
confidential information to Berkshire, in paragraph 35 that the JLL Nominees caused management
to grant them access to confidential information (which, by implication, was not made available
to other Board members) and paragraph 78 that the JLL Nominees caused management to provide
them with confidential information contrary to an express prohibition imposed by the Special
Committee, disclose reasonable causes of action on the facts as pleaded. Similarly, the allegation
in paragraph 27 regarding the lapse of the rights plan discloses a reasonable cause of action for the
reason that, in this instance, the JLL Nominees voted with the other directors to cause the rights
plan to lapse. Apart from these specific instances, I conclude that the claim asserted in paragraphs
103 to 105 of the Statement of Claim does not disclose a reasonable cause of action for oppression
under section 241 of the CBCA.
123
Accordingly, paragraphs 103 to 105 of the Statement of Claim are struck with leave
granted to amend such paragraphs to assert a cause of action for oppression based on the allegations
specifically referred to above.
Patheon as Complainant
124 The other issue raised is whether Patheon can be a "complainant" for the purposes of section
241. This requires a determination of whether, as a matter of law, there is no reasonable basis on
which a court could find, in the exercise of its discretion, that Patheon, as a corporation, can be a
"proper person to make an application" under Part XX of the CBCA, which includes section 241.
125
The cases relied upon by Patheon have a common thread. In each of those decisions, the
court considered the corporate applicant to be a "proper person" in a representative capacity. In
the case of Olympia & York and Dylex, it is clear that, although the trustee in bankruptcy asserted
a claim of the corporation, it was allowed to proceed with the oppression action because it was
acting as a representative of all of the creditors. In Olympia & York, at paragraph 30, Farley J.
describes the decision as allowing the trustee in bankruptcy to bring a "representative" oppression
action on behalf of the creditors. In Dylex, at paragraph 17, Lederman J. expressly approved the
conclusion that the trustee in bankruptcy qualified as a "proper person" in the circumstances of
that case, as "the creditors' appointed representative". In Calmont, the claim was asserted by all
of the shareholders other than the defendant. It is clear from the reference at paragraph 26 of the
decision of the Alberta Court of Appeal to preferring the direct route of suit over the indirect route,
that the court considered this to be, in substance, a representative action on behalf of all of the
shareholders other than the defendant. In Gainers, it is clear from the main decision that the court
considered the plaintiff to be the owner of the corporation.
126
This suggests that, while a corporation may be a "proper person", it can only be so
when claiming as a representative of all of the shareholders other than any shareholders that
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are defendants in the action (apart from a corporation subject to a trustee in bankruptcy). In the
present circumstances, while the independent members of the Board who have caused Patheon
to commence this action sincerely believe that it is in the best interests of Patheon to do so, it is
questionable whether it can be said that Patheon represents all of the shareholders in taking such
action. This is not a circumstance in which shareholders have petitioned the Board to take such
action. Nor has it been submitted to the shareholders for ratification.
127
The issue is even more starkly posed in respect of the oppression claim insofar as it is
asserted on behalf of the Tendering Shareholders. In respect of this claim, Patheon is acting purely
in a representative capacity on behalf of parties who have tendered their shares and received the
bid price. The definition of a "complainant" does include a former shareholder. However, there is
no evidence that any of the shareholders have requested Patheon to bring this action in order that
they may rescind the JLL Bid and receive back their shares.
128
However, while I strongly incline to the view that the cases reflect a requirement that a
corporate plaintiff prosecuting an oppression remedy must have actual authority to represent all
of the shareholders (or creditors in the case of a trustee in bankruptcy) other than the defendants,
I cannot say that, on the current state of the law, it is plain and obvious that a corporate plaintiff
must satisfy this requirement in order to qualify as a "proper person". The fact that an alternative
remedy is available under securities legislation is not, as a matter of law, sufficient to exclude the
corporation as a possible complainant. Accordingly, the motion for relief striking the oppression
claim against the JLL Nominees in its entirety is dismissed. It is not plain and obvious that,
as a matter of law, Patheon cannot be a "proper person" for the purposes of the definition of
"complainant" in section 238 of the CBCA. This question is one that is properly left to be
determined on a full factual record at trial or on a summary judgment motion.
The Oppression Claim Asserted Against JLL
129 In respect of the oppression claim against JLL, I will address only the issue of whether the
claim falls within the language of section 241(2). The issue of whether Patheon can be a "proper
person" for the definition of "complainant" is not affected by whether the oppression action is
directed against the JLL Nominees or JLL.
The Application of Section 241(2) to the Oppression Claim Against JLL
130
The allegation that JLL knowingly assisted in and benefited from the alleged oppressive
conduct of the JLL Nominees is made both in respect of the alleged oppression of Patheon and the
alleged oppression of the Tendering Shareholders. I will address these aspects of the oppression
claim separately.
131
To succeed in its oppression claim against JLL, Patheon must demonstrate actions of JLL
by which JLL caused the directors to exercise their powers in an oppressive manner. I will address
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in order the four categories of action previously considered in respect of the claim against the JLL
Nominees.
132
In most instances, it will be difficult to establish that a shareholder who does not control
the board of directors through a majority voting position as a shareholder has caused the directors
to exercise their powers in respect of actions such as those taken by the Board or the Special
Committee. The fact that JLL has three nominees on the Board is not determinative in the present
circumstances, despite the pleadings that the actions of the JLL Nominees are the actions of JLL,
because they carry only three of the nine votes at meetings of the directors. Moreover, in taking
decisions as directors, the JLL Nominees must be taken as acting in their personal capacities absent
evidence that JLL directed the JLL Nominees to take a particular position. As mentioned above,
this is not pleaded in this proceeding. More generally, the claim of knowing assistance in respect of
the oppressive conduct of the JLL Nominees is only as good as the claim against the JLL Nominees.
As set out above, none of the actions of the JLL Nominees amounted to causing the Board or
the Special Committee to take any particular action that was oppressive of either Patheon or the
Tendering Shareholders apart from participating in the decision to allow the rights plan to lapse.
133
Similarly, because I have concluded that the actions of the JLL Nominees in relation
to third parties, and in providing confidential information to JLL, did not constitute actions that
involved the exercise of the powers of the directors, the oppression claim against JLL for knowing
assistance in respect of these actions must also fail.
134
The principal issue in respect of the Patheon oppression claim against JLL is, therefore,
whether there is a reasonable claim for oppression against it for knowing assistance in respect
of the alleged intimidation of management. A pleading to the effect that a third party knowingly
assists in the commission of an oppressive action by another party can disclose a reasonable cause
of action. In such circumstances, the third party can be joined in the action as a joint actor, not
merely for the purpose of binding it in respect of any order under section 241(3) that may affect
it. The third party is a joint actor and, as such, can be directly liable for its actions together with
the party or parties that exercised the powers of the directors for an oppressive purpose.
135 On this basis, I find that the Statement of Claim discloses a reasonable cause of action against
JLL in respect of the claim for oppression based on knowing assistance in respect of the actions
for which the Court has found above that Patheon has a reasonable cause of action in respect of
the JLL Nominees. To the extent that the JLL Nominees caused management to take any actions
that were oppressive of the Patheon shareholders, they did so by expressly or implicitly asserting
the threat of future action by JLL exercising its prospective power as a shareholder to cause the
Board to change management. This is sufficient at the pleadings stage to constitute a reasonable
cause of action against JLL for knowing assistance in respect of such alleged oppressive actions
of the JLL Nominees. Accordingly, paragraphs 103 to 106 of the Statement of Claim are struck
with leave granted to amend such paragraphs to assert a cause of action based on such actions of
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the JLL Nominees and the actions described above pertaining to the lapse of the rights plan, for
the reason addressed in the following paragraph.
136
With respect to the lapse of the rights plan, paragraph 106 of the Statement of Claim
pleads that JLL knowingly facilitated, encouraged, assisted, participated in and benefited from the
conduct of the JLL Nominees in causing the rights plan to lapse. That conduct allegedly included
concealing JLL's intention to make the JLL Bid from the other members of the Board at the time
of the Board decision. By virtue of the relationship of the JLL Nominees to JLL, JLL must be
deemed to have had actual knowledge of the alleged concealment. Silence in the face of such
alleged concealment is sufficient to constitute JLL a joint actor in respect of the alleged oppressive
conduct flowing from this action on the part of the JLL Nominees.
137
There is, however, a fatal defect in respect of the Patheon claim for a rescission right
in favour of the Tendering Shareholders. As mentioned above, paragraph 107 of the Statement
of Claim comes very close to asserting an oppression claim by Patheon on behalf of the
Tendering Shareholders in order to seek a condition to the requested remedy of an order declaring
a constructive trust in favour of Patheon. The requested condition would provide Tendering
Shareholders with a right to rescind the JLL Bid in respect of the shares tendered by them by
paying Patheon the bid price per share to be held in trust by Patheon for JLL.
138
I do not think that such an order is available to Patheon for the following reason. The
interests protected under an oppression action include those of a "security holder" of Patheon but
not those of a former security holder. Accordingly, neither the Tendering Shareholders nor Patheon
(in a representative capacity) can bring an oppression action under section 241 in respect of the
JLL Bid whether seeking damages or a right of rescission based on actions taken by JLL or the JLL
Nominees prior to the tender of their shares. This is a substantive, not a technical, issue. Any claim
would have to be brought under applicable securities legislation or in pursuance of common law
rights. In the absence of an entitlement to seek such relief under section 241, I see no reasonable
basis for including such a term in respect of any remedy ordered in favour of Patheon under section
241.
139 Accordingly, I conclude that the claim in paragraph 107(b) of the Statement of Claim must
be struck as failing to disclose a reasonable cause of action.
Constructive Trust
140 In paragraphs 2(d) and 90 of the Statement of Claim, Patheon seeks, as an alternative remedy
to damages, an order imposing a constructive trust on JLL in respect of all of the restricted voting
shares tendered to it under the JLL Bid by the Tendering Shareholders. It is the counterpart to
Patheon's claim for disgorgement from the JLL Nominees. The basis for this order is expressed to
be JLL's knowing assistance of, and benefit in, the conduct of the JLL Nominees as well as equity
and good conscience. It argues that the shares represent the benefit of JLL's knowing assistance
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and knowing benefit. Patheon also seeks to attach a term to such order of the same nature as was
struck in respect of the oppression action affording Tendering Shareholders a rescission right.
Position of JLL
141
JLL argues that the pleadings do not disclose a reasonable cause of action or claim for
constructive trust because Patheon cannot satisfy the four-part test articulated by the Supreme
Court in Soulos v. Korkontzilas, [1997] 2 S.C.R. 217 (S.C.C.) in respect of the Patheon shares
tendered to JLL pursuant to the JLL Bid for the reasons below.
142
First, it says JLL had no equitable obligation to Patheon as it did not stand in a fiduciary
relationship to Patheon. It says the claim of knowing assistance, even if satisfied, does not satisfy
this requirement.
143
Second, it says that the shares in the hands of JLL cannot be said to have resulted from
deemed or actual agency activities of JLL in breach of such equitable obligation. JLL submits that
the decision in Serhan Estate v. Johnson & Johnson (2004), 72 O.R. (3d) 296 (Ont. S.C.J.), aff'd
(2006), 85 O.R. (3d) 665 (Ont. Div. Ct.), to the extent that it suggests that the principle can be
applied to circumstances not involving an actual or deemed agency relationship, is either incorrect
or distinguishable.
144 Third, it says Patheon cannot show a legitimate basis for the proprietary remedy sought. JLL
says there is no pleading that asserts a breach of applicable securities legislation. More generally,
it says that there is no basis in the pleading for the imposition of a constructive trust in respect
of the Patheon shares acquired by JLL under the JLL Bid given that JLL paid the bid price for
the shares tendered to it. In addition, JLL points out that Patheon had no proprietary interest in
the shares acquired by JLL.
145
Lastly, JLL says that there are factors which would render imposition of a constructive
trust unjust in the circumstances of this case. In particular, it says that the remedy is not solely
restitutionary but also has a punitive element insofar as it is unrelated to the actual damages suffered
by Patheon.
Position of Patheon
146
Patheon argues more generally that the Court cannot determine that, as a matter of law, a
trial judge would not order a constructive trust in the present circumstances.
147
With respect to the test in Soulos, it argues that the requirements for a constructive trust
may exist even if the four-part test is not satisfied in all respects. It also argues that the test is
satisfied on the following basis.
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148
First, it argues that knowing assistance and receipt constitutes an equitable obligation. It
relies on the decision of Newbould J. in Ontario Realty Corp. v. P. Gabriele & Sons Ltd., [2009]
O.J. No. 286 (Ont. S.C.J.) at paras. 209 and 210.
149
Second, it argues that the Court need not find that JLL received the shares tendered to
it pursuant to an agency relationship. It says the law is more properly described in Serhan, as
endorsed by Newbould J. in Ontario Realty.
150
Third, it says the legitimate reason for a proprietary remedy can be either personal or
prophylactic. It says that the latter is the case in this proceeding.
151
Lastly, it says that whether or not it would be unjust to impose a constructive trust is a
factual matter for trial. In addition, it says that it is sufficient for the purposes of this motion that
the pleadings allege that JLL was a knowing participant and recipient, not an innocent stranger, to
the breach of the fiduciary duties of the JLL Nominees
Analysis and Conclusions
152
The constructive trust claim of Patheon is asserted as an alternative to a claim that JLL is
liable to account to Patheon for its profits, which the defendants do not address on this motion. In
each case, the claim for relief is based on JLL's knowing assistance and facilitation of the breaches
of fiduciary duty of the JLL Nominees. The alleged profits represent the difference between the
alleged fair value of the restricted voting shares tendered by the Tendering Shareholders and the
bid price of U.S. $2.00 per share paid to mem.
153 As I understand the Patheon constructive trust claim, it is essentially an attempt to enforce
execution in the form of the imposition of a constructive trust over the restricted voting shares
tendered under the JLL Bid coupled with a rescission right in favour of the Tendering Shareholders.
Patheon effectively claims a constructive trust over the proceeds remaining after the exercise of
the rescission right by the Tendering Shareholders (assuming it to be correct that the Tendering
Shareholders have suffered a loss and will therefore want to exercise the right).
154
The defendants argue that it is plain and obvious that the remedy of a constructive trust
would not be available even if the cause of action for knowing assistance in the breach of fiduciary
duties by the JLL Nominees were established. They say that the material facts necessary to support
the claim for constructive trust have not been pleaded.
155
I have considerate sympathy for this argument. For the reasons set out above, this claim
has, at best, a tenuous connection to the claim against JLL for knowing assistance in the breaches
of fiduciary duty by the JLL Nominees. It is far from clear that a constructive trust is available in
these circumstances for two interrelated reasons.
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156 First, issues pertaining to disclosure in respect of insider bids are comprehensibly addressed
in applicable securities legislation, including the Securities Act. That regime includes remedies of
the very nature sought in this action. The availability of alternative remedies is a significant factor
in determining whether a constructive trust should be imposed. In this case, the argument is all the
more compelling because there is no persuasive reason to encourage use of either the oppression
remedy or common law principles as an alternative to the securities law regime. In fact, there are
strong reasons for discouraging such a development to the extent that courts may be encouraged
to establish standards that differ from the standards in the Securities Act.
157
Second, for the same reason, I think that it is necessary to establish facts that would
constitute a breach of the Securities Act in order to succeed in any oppression action or constructive
trust claim. While Patheon pleads misuse of confidential information by JLL in making the JLL
Bid, it does not plead that JLL breached the Securities Act in respect of such alleged misuse of
information.
158 However, the Court must pay heed to the dictum of Epstein J. (as she then was) in Serhan at
paragraph 43 that actions based on uncertain areas of the law should not be resolved at the pleading
stage, particularly in the case where a court is deciding matters of policy. In the case of the fourpart test in Soulos, there is sufficient uncertainty in the law that I believe the pleading must stand.
I will address each of the four parts.
159 First, there is authority for the proposition that knowing assistance in the commission by a
third party of breaches of its fiduciary obligation is sufficient to establish the equitable obligation
required for the first element of the test: see Ontario Realty per Newbould J. at paragraph 210.
Moreover, Cullity J. has also specifically referred to obtaining property of another by fraudulent
misrepresentation in Serhan at paragraph 33.
160
Second, I agree with Patheon that it is not clear and obvious that the second requirement
in Soulos is limited to relationships of agency or deemed agency. In any event, the decision of the
Divisional Court in that decision clearly indicates that this Court should not decide this issue on
the narrower interpretation of Soulos at this stage.
161
The third condition requires a plaintiff to demonstrate a legitimate reason for seeking a
proprietary remedy. As set out above, there are strong reasons for concluding that Patheon's claim
must fail on this ground. In addition, it is significant that at no time has Patheon ever had an interest
in the restricted voting shares over which it claims or seeks imposition of a constructive trust.
Moreover, as with the related claim for restitution against the JLL Nominees, the alleged gain to
JLL has resulted from an alleged breach of duty toward the Tendering Shareholders rather than
Patheon. However, the Divisional Court decision in Serhan at paragraph 103 appears to conclude
that none of these considerations is necessarily fatal to a claim for constructive trust. There is also
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no doubt from Soulos that a sufficient reason may be no more than the need to ensure that parties
in the position of the defendants remain faithful to the duties addressed in the first two conditions.
162
Lastly, in the present circumstances, whether or not the imposition of a constructive
trust would be unjust depends upon factual determinations that cannot be made at this stage.
The pleading that JLL made use of confidential information precludes such a determination at
this stage. The extent to which it may be unjust because JLL has complied with applicable
securities legislation in making the JLL Bid cannot be addressed on this motion, although any
such determination would, at a minimum, exclude the imposition of the proposed rescission right
and should, in my opinion, exclude the possibility of a constructive trust altogether regardless
of the outcome of the remainder of the action. However, the extent to which it would be unjust
even if JLL knowingly assisted in the breach of fiduciary duties by the JLL Nominees requires a
determination of the specific facts of any such breach in order to assess the consequences thereof.
163
For the reasons set out above, therefore, I am unable to conclude that the Statement of
Claim fails to disclose a reasonable claim for a constructive trust.
Breach of Contract
164
The pleadings allege that JLL breached the Investor Agreement by (1) entering into
the Voting Agreement; (2) attempting to procure lock-up agreements; and (3) orchestrating and
supporting the Viso Requisition. On this motion, JLL challenges only the pleadings respecting the
alleged breach of the Investor Agreement flowing from the entering into of the Voting Agreement.
Position of JLL
165 JLL argues that the Patheon claims for breach of contract do not disclose a cause of action
for two reasons. First, JLL says that Patheon does not plead harm. It argues that, insofar as the
damages claimed are those referred to in paragraph 85, the pleading should be amended to clarify
this. Second, it argues that it is clear that the Voting Agreement did not contravene either section
3(b) or 3(e) of the Investor Agreement. The issue of interpretation is more expressly addressed
below.
Position of Patheon
166
Patheon argues that there is no defect in the pleading regarding harm that requires an
amendment to the pleadings. It also argues that the Court must look to the factual circumstances
in which the Investor Agreement was formed in order to interpret the operation of the Investor
Agreement in respect of the Voting Agreement.
Analysis and Conclusions
167

There are two issues to be addressed in this section.
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168
First, I agree with JLL that the pleading in respect of the claim for breach of contract is
vexatious in that it does not clarify that the damages claimed for breach of contract are the damages
set out in paragraph 85 of the Statement of Claim.
169
Accordingly, sub-paragraph 2(c) is struck insofar as it also refers to damages for breach
of contract with leave to amend such paragraph to clarify that the damages claimed for breach of
contract are the damages described in paragraph 85.
170
Second, JLL submits that the pleadings fail to disclose a cause of action for breach of
contract in respect of the entering into of the Voting Agreement. The Voting Agreement would
appear to be caught by section 3.1 (b) of the Investor Agreement. However, JLL argues that such
action was permitted by virtue of the introductory clause to section 3(b), which reads "except
pursuant to section 3.2." As mentioned, section 3.2 permits an offer to all the holders of restricted
voting shares.
171
Patheon disagrees with this interpretation of section 3.1 (b). In addition, and more
significantly, Patheon argues that the Voting Agreement is also caught by section 3.1(e) of the
Investor Agreement. Section 3.1(e) prohibits JLL from forming, joining or participating in a group
acting jointly or in concert with respect to the acquisition of restricted voting shares. It does not
have an exception for actions pursuant to permitted offers under section 3.2. Patheon argues that
the practical effect of the Voting Agreement was that Viso and JLL acted jointly or in concert with
respect to the acquisition of restricted voting shares even if Viso did not actually acquire any of
the shares.
172
Is it plain and obvious that Patheon's claim cannot succeed? The answer depends upon
whether the Court can conclude that there is no factual determination required to be made that is
relevant to the interpretation of the Investor Agreement in the present circumstances.
173 The Statement of Claim sets out pleadings pertaining to the Voting Agreement in paragraphs
60 and 61. These pleadings incorporate the Voting Agreement into the pleadings. They also allege
that Viso had advised the Board on or about December 11, 2008 regarding a possible voting
agreement and that Viso and the JLL Nominees were advised of the position of the independent
members of the Board that such an agreement would, among other things, contravene section
3.1(e) of the Investor Agreement.
174
There are circumstances in which pleadings in a Statement of Claim, by themselves,
confirm the absence of any factual circumstances pertaining to the business context in which an
agreement is negotiated and executed that would be relevant for a determination of a claim for
breach of contract. In such circumstances, a court can determine the proper interpretation of the
contract at the pleadings stage for the purpose of determining whether the pleading discloses a
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reasonable cause of action, as a matter of law: see ArcelorMittal Dofasco Inc. v. U.S. Steel Canada
Inc., [2008] O.J. No. 4412 (Ont. S.C.J.).
175
On the other hand, I am mindful of the caution articulated by Lane J. in TransCanada
Pipelines Ltd. v. Potter Station Power Ltd. Partnership (2002), 22 B.L.R. (3d) 210 (Ont. S.C.J.)
at paras. 14-15 that a court should be loathe to construe a contract in the absence of evidence as
to the surrounding circumstances:
... it is inappropriate to attempt to construe an allegedly ambiguous contract in the absence of
evidence as to the surrounding circumstances and business context in which it was negotiated
and entered into ...
In that decision, also citing Borins J. (as he then was) in Montreal Trust Co. of Canada v. Toronto
Dominion Bank (1992), 40 C.P.C. (3d) 389 (Ont. Gen. Div.), at 400, Lane J. dismissed a Rule 21
motion on the grounds that no such evidence was admissible and it was not plain and obvious
that the plaintiff's interpretation of the contract could not succeed in the absence of a complete
factual context.
176 I have concluded that, although the JLL interpretation appears at this stage to be considerably
stronger than that of Patheon, based on the description of the Voting Agreement in the motion
materials, the court cannot conclude that it is plain and obvious that the business context in which
the Investor Agreement was negotiated and executed is irrelevant to the proper interpretation of
operation of section 3.1(e) of the Agreement relative to the Voting Agreement.
177
In these circumstances, I find that it is not clear and obvious that the Statement of Claim
fails to disclose a reasonable cause of action for breach of the Investor Agreement as a result of
the execution of the Voting Agreement between JLL and Viso.
Costs
178 If the parties are unable to agree upon the disposition of costs, they are at liberty to submit
written submissions not exceeding five pages in length within fifteen days.
Schedule "A"
179
The principal acts of breach of a fiduciary duty asserted against the JLL Nominees are
the following:
1. they caused Patheon to permit its rights plan to lapse at a Board meeting in February 2008
by advocating for this action and concealing JLL's intention to make its bid;
2. Frank asserted at the Board meeting that the Investor Agreement would adequately protect
Patheon from a bid by JLL knowing this statement to be untrue;
Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

37

Patheon Inc. v. Frank, 2009 CarswellOnt 9046

325

2009 CarswellOnt 9046

3. between November 19 and December 2, 2008, prior to JLL's announcement of its intention
to make its offer on December 8, 2008, they caused members of management to provide
confidential Patheon information to JLL and Berkshire Partners LLC ("Berkshire"), which
was held out as a potential investor in Patheon, without the knowledge of the independent
directors of Patheon and under false pretenses;
4. before the JLL Bid was made public, they concealed from the independent members of the
Board, JLL's intention to make the JLL Bid as well as the fact and substance of discussions
with, and disclosures that had already been made to, Viso, Berkshire and management
regarding the proposed bid;
5. they conveyed to JLL a confidential strategic plan that included a five year financial
forecast that JLL used to time the announcement of its bid at a time when it knew that material
and favourable undisclosed information (reflected in this forecast) was not reflected in the
market price of Patheon's restricted voting shares and then made misleading claims regarding
the bid's premium to the market price of those shares to persuade shareholders to tender to
the JLL Bid. The allegation is that the JLL Nominees undertook this action jointly with JLL;
6. asserted that the Special Committee could not consider alternative transactions, could
not provide information to third parties that might be interested in proposing an alternative
transaction, and that JLL's approval rights in section 2.2 of the Investor Agreement precluded
any alternative transactions;
7. made veiled threats to the independent directors in an effort to intimidate them and dissuade
them from pursuing the actions described in the preceding item;
8. undermined and interfered with the Board's proper functioning (by which I understand they
mean stifling, frustrating and interfering with Board discussion and debate) and sought to
reduce the effectiveness of the Board's response to the JLL Bid;
9. forced an adjournment of a meeting of the Board scheduled for March 23, 2009 to renew
the draft Directors' Circular and were successful in diluting the Board's recommendation and
in delaying approval and distribution of the Directors' Circular;
10. interfered with the Board's approval of the draft notice of change to directors' circular at
the Board meeting held on April 27, 2009 by delivering a memorandum shortly before the
meeting insisting on changes to the draft notice;
11. misused their influence and authorization as directors to cause Wesley Wheeler
("Wheeler"), the president and the chief executive officer to take a number of actions
outlined in paragraph 55 of the Statement of Claim that Patheon says undermined shareholder
confidence in the Board's determination of the inadequacy of the JLL Bid and the directors'
recommendations in the Directors' Circular that the shareholders should reject the JLL Bid;
Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

38

Patheon Inc. v. Frank, 2009 CarswellOnt 9046

326

2009 CarswellOnt 9046

12. caused management to provide certain confidential information in or about early May
2009 regarding Special Committee meetings and expenses and regarding Patheon's EBITDA
forecast for the quarter ended April 30, 2009, forecast liquidity as of that date, and cash flow
forecast for the balance of 2009, which they say JLL used to decide to take up the shares
deposited under the JLL Bid and to extend the JLL Bid on each of May 7 and May 19;
13. caused management to attempt to interfere with the proper functioning of the Special
Committee;
14. improperly contacted a number of Patheon shareholders to advise them of JLL's intention
to make the JLL Bid before JLL's announcement on March 11, 2009 of its intention to
proceed with the JLL Bid at the original bid price and improperly attempted to procure lockup agreements contrary to section 3(c) of the Investor Agreement;
15. orchestrated and supported the Viso Requisition by soliciting and encouraging Viso to
initiate the Viso Requisition; and
16. initiated the JLL Action asserting that improper solicitation occurred prior to the annual
and general meetings held on April 29, 2009.
Motions granted in part.

End of Document
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