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NOTICE TO PLAINTIFF:
This application is made against you. You are the respondent.
You have the right to state your side of this matter before the judge.
To do so, you must be in Court when the application is heard as shown below:
DATE

June 22-24, 2020_________________________

TIME

10:00 am - Commercial List________________

WHERE

Calgary Courts Centre
601 5 Street SW
Calgary, AB T2P 5P7______________________

BEFORE WHOM

The Honourable Justice D.B. Nixon

Go to the end of this document to see what else you can do and when you must do it.

Nature of application and relief sought:
1.

This application is to address the costs arising from:
(a)

the Perpetual Defendants' application filed August 27, 2018 to resolve particular
questions and to stay the Plaintiffs application (the Stay Application) and the
associated hearing and Order of Justice Jeffrey granted August 30, 2018; and

(b)

the Perpetual Defendants' application filed August 27, 2018 for summary
dismissal (the Summary Dismissal Application) and the associated hearings
and reasons, including:
(i)

the oral reasons of Justice D.B. Nixon given on August 15, 2019;

(ii)

the written Reasons for Judgment of Justice D.B. Nixon dated February
13, 2020 with citation 2020 ABQB 6;

(iii)

the supplemental oral reasons of Justice D.B. Nixon dated February 14,
2020; and

(iv)

the Order of Justice D.B. Nixon granted on February 14, 2020, which
provides that "Costs shall be determined by the Court following the
parties' submissions thereon."

2.

The Perpetual Defendants seek an Order:
(a)

granting them costs of this proceeding on an enhanced basis, including on a
solicitor-client full indemnity basis or such other scale as this Court determines to
be just;

(b)

declaring PricewaterhouseCoopers Inc. (PwC) personally liable for the costs of
the Perpetual Defendants;

(c)

in the alternative to (b), declaring that PricewaterhouseCoopers Inc., LIT, in its
capacity as the Trustee in Bankruptcy of Sequoia Resources Corp. and not in its
personal capacity (the Trustee) is liable to pay their costs;

(d)

granting them costs of this application; and

(e)

granting such additional relief as this Court determines to be just.

Grounds for making this application:
The amount of costs
3.

The Perpetual Defendants' Stay Application was successful: the Defendants' applications
were ordered to be heard before the Plaintiffs application for judgment filed August 2,
2018. As a result, any trial will be shorter and substantial expense will be saved.

4.

The Perpetual Defendants' Summary Dismissal Application was successful—the Court
struck two out of three of the Plaintiffs claims against the Perpetual Defendants:
(a)

the Plaintiffs claims under s. 242 of the Alberta Business Corporations Act were
struck under Rule 3.68 (the Oppression Claim); and

(b)

the Plaintiffs claims on the grounds of public policy, statutory illegality and
equitable rescission were struck under Rule 3.68 (the Public Policy Claim).

5.

The following factors support an enhanced costs award:
(a)

the

Plaintiff alleged

the Oppression

Claim

and

the

Public

Policy Claim

notwithstanding they "disclose no reasonable claim";
(b)

the Plaintiff advanced the Oppression Claim without having standing and on
behalf of a select group of creditors;

(c)

the Plaintiff continued to advance the Oppression Claim after the Supreme Court
of Canada released Orphan Well Association v Grant Thornton Ltd, 2019 SCC 5
(Redwater) making it clear that abandonment and reclamation obligations (ARO)
are not a claim provable in bankruptcy, and that the Alberta Energy Regulator is
not a creditor of the estate;

(d)

the Public Policy Claim consists of vague and unparticularized allegations of
unproven high handed misconduct, including a "scheme" contrary to public

policy, statutory illegality, and equitable rescission, which the Court held are not
recognized causes of action;
(e)

the complexity of the Action;

(f)

the novel nature of the Oppression Claim and the Public Policy Claim;

(g)

the matters were of significant importance to all parties, but of particular
importance to the Perpetual Defendants as the Statement of Claim threatens
their economic existence;

(h)

the Plaintiff sought judgment against the Perpetual Defendants in excess of $217
million;

(i)

all parties produced extensive material and submissions; and

(j)

the Statement of Claim seeks costs "on a solicitor-and-own-client, full indemnity
basis."

Who should be ordered to pay the costs award
6.

A trustee in bankruptcy who takes proceedings outside the Bankruptcy and Insolvency

Act (the BIA) has no recourse to the default rule under s. 197 of the BIA that shields a
trustee from personal liability for costs. If a trustee is unsuccessful in such proceedings,
it will be personally liable for costs.
7.

The Oppression Claim and the Public Policy Claim do not arise out of bankruptcy and
PwC had no obligation under the BIA to make such claims. The Oppression Claim and
Public Policy Claim were unsuccessful. PwC should therefore be personally liable for the
Perpetual Defendants' costs.

8.

There are insufficient assets in the estate to pay a cost award, and if PwC is not made
personally liable to pay the costs, then the Perpetual Defendants will not be able to
enforce their costs award against exigible assets in Alberta.

9.

If PwC is personally liable for costs, as trustee of the bankrupt estate, it will be entitled
to reimbursement from the assets of the bankrupt estate. PwC should have obtained an

indemnity from a creditor or the inspectors before instituting proceedings or otherwise
refused to do so and permitted a creditor to take the proceedings under s. 38(1) of the

BIA. It would be unjust for the Perpetual Defendants to be successful in the litigation
and then be denied costs because PwC pursued litigation without assuring the ability to
pay costs. That would be a one-way risk.
10.

Further, PwC was not justified in bringing or continuing the Oppression Claim and the
Public Policy Claim, including because:
(a)

PwC abandoned its independent and impartial role by failing to meaningfully
investigate the facts and assess the merits of these claims before making such
serious allegations;

(b)

PwC did not have a sufficient basis for bringing either claim; and

(c)

PwC took unreasonable and inconsistent positions throughout, including filing an
application for judgment before the filing of a statement of defence, opposing a
stay of its application, opposing the scheduling of the Perpetual Defendants'
Summary Dismissal Application as the first step in the lawsuit, whether ARO is a
liability, the status of the AER as a creditor at the time of the Asset Transaction,
the extent of unpaid municipal property taxes, and the nature of the Public Policy
Claim.

11.

PwC was at best callously indifferent whether the estate would have sufficient assets to
pay any costs awards to the Perpetual Defendants.

12.

In the alternative, the Trustee should be ordered to pay the costs award out of the
bankrupt estate.

Material or evidence to be relied on:
13.

The pleadings and proceedings herein, including the materials filed in the Action so far,
including:
(a)

The Statement of Claim filed August 2, 2018;

(b)

The Statement of Defence filed August 27, 2018;

14.

(c)

The Affidavit of Paul J. Darby sworn and filed August 2, 2018;

(d)

The Affidavit of Mark Schweitzer sworn and filed October 4, 2018;

(e)

The Affidavit of Susan Riddell Rose sworn and filed October 19, 2018;

(f)

The Transcript of questioning of Paul J. Darby held on October 22, 2018;

(g)

The Transcript of questioning of Mark Schweitzer held on October 26, 2018;

(h)

The Transcript of questioning of Susan Riddell Rose held on October 26, 2018;

(i)

The Reasons for Judgment of Justice D.B. Nixon cited as 2020 ABQB 6;

(j)

The Affidavit of Susan Riddell Rose sworn and filed May 1, 2020; and

(k)

The Affidavit of Mark Schweitzer sworn and filed May 5, 2020.

Such other materials as counsel advises and this Honourable Court admits.

Applicable Acts, regulations and rules:
15.

Alberta Rules of Court, Alta. Reg. 124/2010, Rules 10.29, 10.31 and 10.33.

16.

Bankruptcy and Insolvency Act (Canada), s. 197.

17.

Such other Acts and regulations as counsel may advise.

How the application is proposed to be heard or considered:
18.

Orally.

WARNING
If you do not come to Court either in person or by your lawyer, the Court may give the
applicant(s) what they want in your absence. You will be bound by any order that the
Court makes. If you want to take part in this application, you or your lawyer must attend
in Court on the date and at the time shown at the beginning of the form. If you intend to
rely on an affidavit or other evidence when the application is heard or considered, you
must reply by giving reasonable notice of the material to the applicant(s).

