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I. Introduction

[1] A summary of my decision in this case was given orally on Thursday, August 15, 2019
from the bench. I advised the parties that I would be issuing written reasons. The detailed reasons
and conclusions are provided below. If there are any discrepancies between the brief oral reasons
provided and this written decision, this written decision takes precedence.

[2] The Applicant, PriceWaterhouseCoopers Inc, is the trustee in bankruptcy (the “Trustee”
or “PWC”) of the Estate of Sequoia Resources Corp (“Sequoia Resources™). Sequoia Resources
was formerly known as Perpetual Energy Operating Corp (“PEOC”).

[3] The Trustee commenced an action by way of a Statement of Claim (the “Trustee SOC”).
The Trustee seeks an order declaring a particular sale of assets (the “Asset Transaction”) void
as against the Trustee. Alternatively, the Trustee seeks judgment for an amount not less than
$217,570,800 based on the application of section 96(1) of the Bankruptcy and Insolvency Act,
RSC 1985, ¢ B-3 [BIA].

[4] The Defendants to the Trustee SOC are Perpetual Energy Inc (“Perpetual Energy™),
Perpetual Operating Trust (“POT”) and Perpetual Operating Corp (“POC”) (collectively, the
“Perpetual Energy Defendants”) and Ms. Susan Riddell Rose (“Ms. Rose”).
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II. Issues

[5] I have framed the issues as follows.

A. Was the Asset Transaction an arm’s length transfer for purposes of section 96(1) of
the BIA (the “BIA Claim™)?

B. Is the Trustee a “complainant” that is entitled to bring an oppression claim under
section 242 of the Alberta Business Corporations Act, RSA 2000, c B-9 [ABCA] (the
“Oppression Claim”)?

C. Should the claim by the Trustee for relief on the grounds of public policy, statutory
illegality, and equitable rescission be struck (the “Public Policy Claim™)?

D. Is the release a complete bar to the claims against Ms. Rose (the “Release Issue™)?

E. Did Ms. Rose breach her fiduciary duty and duty of care owed to PEOC by approving
the Asset Transaction (“Director Claim™)?

IIL. Facts

[6] Perpetual Energy is a public company. It holds all of the shares in PEOC, and is the sole
beneficiary of the POT.

[7] Ms. Rose was a director and shareholder of Perpetual Energy. Prior to October 1, 2016,
she was also the sole director of PEOC.

(8] PEOC was the trustee of POT until October 1, 2016. Prior to that date, PEOC had no
assets or operations, and existed solely to act as the trustee for POT.

[9] POT held a beneficial interest in various oil and gas properties and related assets (the
“Trust Assets”). A subset of the Trust Assets included a large number of gas wells as well as
certain other properties in Alberta identified for disposition (collectively, the “Goodyear
Assets”).

[10] Inits capacity as trustee for POT, PEOC held the legal interests and licenses for the
Goodyear Assets.

[11]  During the first six months of 2016, Perpetual Energy decided to sell the Goodyear
Assets. It solicited over ten potential third party buyers in respect of the Goodyear Assets.

[12] Confidentiality agreements were entered into with four parties concerning the Goodyear
Assets. Those confidentiality agreements permitted the third parties to conduct due diligence,
and review the information in the data room established by Perpetual Energy.

[13] Perpetual Energy provided multiple presentations to prospective purchasers. These
presentations included: (i) the analysis of recently implemented operating models; (ii) a system
of abandonment and reclamation activities and results; and (iii) workover, recompletion and
drilling opportunities with respect to the Goodyear Assets.
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[14] Perpetual Energy and Kailas Capital Corp (“Kailas Capital”) entered into a letter of
intent dated July 7, 2016 (the “Kailas LOI”"). The Kailas LOI was non-binding, and was issued
by Kailas Capital to Perpetual Energy. Kailas Capital incorporated 1986114 Alberta Inc
(“198Co”) to effect its business strategy.

[15] The Kailas LOI informed Perpetual Energy that Kailas Capital had participated in
numerous successful transactions in Canada over the past 12 months, and that it managed
producing energy assets in Canada.

[16] The Kailas LOI also stated that Kailas Capital desired to minimize commodity price risk.
Consistent with that expressed desire, the Kailas LOI stipulated that concurrent with the signing
of the “Definitive Agreement”, Perpetual Energy would enter into commodity price risk
management contract to secure price protection (the “Gas Marketing Contract™).

[17] The sale of the Goodyear Assets from Perpetual Energy to Kailas Capital was effected
though the following steps (collectively, the “Aggregate Transaction™):

(a) POT sold its beneficial interest in the Goodyear Assets to PEOC in the Asset
Transaction. This step was effected through an asset purchase agreement dated
October 1, 2016 (the “Asset Purchase Agreement”). The Asset Purchase Agreement
caused the legal and beneficial interest in the Goodyear Assets to be combined in
PEOC.

(b) Except for a 1% interest in the legal title to four East Edson wells (the “Retained
Assets”), PEOC transferred legal title to all the remaining POT assets to POC. This
transaction was effected because POC was the new trustee for POT.

(c) Perpetual Energy sold all of the shares in PEOC to 198Co (the “Share
Transaction™). The Share Transaction was effected through a share purchase and sale
agreement dated September 26, 2016 (the “Share Purchase Agreement”).

(d) Rose resigned as the sole director of PEOC.
(e) PEOC changed its name to “Sequoia Resources Corp” (“Sequoia Resources™).
(f) POC requested the transfer of the Retained Assets.

[18] The Aggregate Transaction was completed on October 1, 2016. In the course of the
Aggregate Transaction, the “Resignation & Mutual Release” was negotiated and signed by the
parties (the “Release”).

[19] During the 17 months following the Aggregate Transaction, Sequoia Resources (formerly
PEOC) operated the Goodyear Assets. In a public letter to its stakeholders issued in March 2018,
Sequoia Resources reported that during the first 11 months of operations after October 1, 2016,
the corporation steadily increase its production and reduced its overall environmental liabilities.
In that same letter, Sequoia Resources also reported that it ranked fifth in the Province of Alberta
in terms of reclamation certificates received for the period October 1, 2016 to December 31,
2017.

[20] On March 23, 2018, PWC was appointed the Trustee in Bankruptcy of PEOC, being the
date on which the corporation assigned itself into bankruptcy.
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IV. The Pleadings

[21]  The Trustee filed the Trustee SOC on August 2, 2018. On that same date, the Trustee
filed an application for relief (the “Trustee Application”) and the affidavit of Mr. Paul J. Darby
(the “Darby Affidavit™). The relief sought in the Trustee Application paralleled the relief sought
in the Trustee SOC.

[22] The claims in the Trustee SOC are grounded on four approaches: (i) An alleged transfer
at undervalue, which the Trustee asserts violated section 96 of the BIA. This is the BI4 Claim.
(ii) The alleged application of the oppression provisions of the ABCA. This is the Oppression
Claim. (iii) An alleged violation of public policy, statutory illegality and equitable grounds. This
is the Public Policy Claim. (iv) An alleged breach by Ms. Rose of her duties as the sole director
of PEOC at the time of the Asset Transaction. This is a combination of the Release Issue and the
Director Claim described above (collectively, the “Breach Claim™).

[23] The Defendants filed two separate Statements of Defence. One Statement of Defence was
filed by the Perpetual Energy Defendants. The other Statement of Defence was filed by Ms.
Rose.

[24] The Defendants also filed four applications (collectively, the “Defendants’
Applications”), two of which were “Stay Applications”. The other two were “Summary
Dismissal and Strike Applications” (collectively, the “Summary Dismissal Applications™).

V. Remedies Sought by the Defendants

[25] The parties agreed that the Summary Dismissal Applications filed by the Defendants
would be heard before the Trustee Application. Concerning the Stay Applications filed by the
Defendants, they were to be addressed only if any of the Trustee’s claims survived the Summary
Dismissal Applications.

[26] The Defendants seek remedies under two different provisions of the Alberta Rules of
Court, AR 124/2010 (the “Rule” or “Rules”). In numerical sequence, those provisions are as
follows.

a. Pursuant to Rule 3.68, the Defendants seek to strike various claims made by the
Trustee.

b. Pursuant to Rule 7.3, the Defendants seek to summarily dismiss various claims made
by the Trustee.

[27] I first review the law concerning the striking of pleadings, including the limits of Rule
3.68(3), followed by a review of the current state of the law concerning summary dismissals.
This is necessary because of the recent judicial developments emanating from Weir-Jones
Technical Services Incorporated v Purolator Courier Ltd, 2019 ABCA 49 [Weir-Jones].



Page: 7

A. Striking Pleadings
1. Background

[28]  Striking claims that disclose no reasonable prospect of success is a valuable
housekeeping measure. Striking claims in appropriate circumstances is essential to effective and
fair litigation. It unclutters proceedings and weeds out hopeless claims. It also provides claims
that have some chance of success a better opportunity to go on to trial on a timely basis: Knight v
Imperial Tobacco Canada Ltd, 2011 SCC 42 at paras 19 and 20 [Knight].

[29] Striking claims is also consistent with the underlying philosophy of the Rules. That
philosophy is to identify the real issues, and to facilitate the quickest means of resolving a claim
at the least expense: Grenon v Canada Revenue Agency, 2017 ABCA 96 at para 7 [Grenon].

[30] In summary, striking claims promotes litigation efficiency, reduces time and cost, and
contributes to justice by permitting all stakeholders to focus on the serious claims: Knight at para
20. Notwithstanding the attractiveness of Rule 3.68, it is applied sparingly. It is often misused to
strike out claims that are only probably bad, but not certainly bad: William A Stevenson & Jean
E Coté, Alberta Civil Procedure Handbook, 2019 ed by Jean E Coté, F F Slatter & Vivian
Stevenson (Edmonton: Juriliber, 2019) vol 1 [Stevenson & Cété 2019] at 3-123.

2. The Law
[31] The Rules provide that a claim or part of a claim may be struck if it discloses no
reasonable claim: r 3.68. The relevant provisions of the Rules read as follows:

Court Options to Deal With Significant Deficiencies

3.68(1) If the circumstances warrant and a condition under subrule (2) applies, the
Court may order one or more of the following:

@ that all or any part of a claim or defence be struck out;

(b)  that a commencement document or pleading be amended or
set aside;

(©) that judgment or an order be entered;
(d) that an action, an application or a proceeding be stayed.
(2) The conditions for the order are one or more of the following: ...

(b)  acommencement document or pleading discloses no
reasonable claim or defence to a claim; ...

(3) No evidence may be submitted on an application made on the basis of the
condition set out in subrule (2)(b).

[32] When considering an application under Rule 3.68(2)(b), “the Court must accept the
allegations of fact as true expect to the extent the allegations are based on assumptions or
speculations or where they are patently ridiculous or incapable of proof”: Grenon at para 6. In
other words, the decision must be based only on (i) the facts alleged in the commencement
document, which must be assumed to be true for the purpose of disposing of the application; and
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(ii) the applicable statutory and common law: HOOPP Realty Inc v Guarantee Co of North
America, 2015 ABCA 336 [HOOPP Realty] at para 25, Wakeling JA, concurring.

[33] Inthe course of assessing the application of Rule 3.68(3), the following judicial
guidelines should be considered:

a. A Chambers Judge may consider “the content of any document referred to in a
statement of claim because it is part of the statement of claim”: HOOPP Realty at
footnote 5, Wakeling JA, concurring.

b. A Chambers Judge “must ask whether the assumed facts and the state of the existing
law or potential changes in the law considered together lead to the conclusion that the
plaintiff’s prospects of success are extremely low”: HOOPP Realty at footnote 8,
Wakeling JA, concurring.

c. A Chambers Judge may consider “the underlying litigation context of a claim, even
one which does not give rise to a novel cause of action”: HOOPP Realty at para 19.
On this particular point, the majority in HOOPP Realty suggest that the Court may go
“outside the contents of the Amended Statement of Claim”, albeit short of evidence.
The debate in HOOPP Realty was whether it was open to the chambers judge to
consider the fact that the principal debtor in another case had been released from its
obligations to HOOPP, as had been confirmed in 2014 ABCA 20. At footnote 4,
Wakeling JA is more categoric, and states that “[n]o other facts may be introduced by
way of affidavits or judicial notice”.

d. A Chambers Judge may consider a range of factors when considering the test for
striking pleadings: O’Connor Associates Environmental Inc v MEC OP LLC, 2014
ABCA 140 at para 16. The factors that can be considered include the clarity of the
factual pleadings and the case law.

[34] The rule that the material facts in a statement of claim must be taken as true for the
purpose of determining whether it discloses a reasonable cause of action is not absolute. Judicial
comments in this regard are as follows:

a. The Supreme Court of Canada has stated that the rule that the material facts in a
statement of claim must be taken as true for the purpose of determining whether it
discloses a reasonable cause of action does not require that allegations based on
assumptions and speculations be taken as true: Operation Dismantle v The Queen,
[1985] 1 SCR 441 at para 27. The Supreme Court in that case went on to state that
“[t]he very nature of such an allegation is that it cannot be proven to be true by the
adduction of evidence. It would, therefore, be improper to accept that such an
allegation is true. No violence is done to the rule where allegations, incapable of
proof, are not taken as proven”: Operation Dismantle at para 27.

b. The Court of Queen’s Bench of Alberta has stated that types of “[a]llegations that are
not assumed to be true include those based purely on assumptions and speculation

and those that are incapable of proof”: PR Construction Ltd v Colony Management
Inc, 2017 ABQB 600 at para 29.
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c. In the context of considering Rule 9-5(1) of the B.C. Supreme Court Civil Rules
(which parallels Rule 3.68), the Supreme Court in that province stated that when
determining “... whether it is plain and obvious the statement of claim does not
disclose a reasonable cause of action ..., facts are considered true; assumptions and
speculations are not”: McGregor v Holyrood Manor, 2014 BCSC 679 at para 10; see
also Honborg v Private Career Training Institutions Agency, 2015 BCSC 695 at
para 32; Dempsey v Envision Credit Union, 2006 BCSC 750 at para 7; and
McDaniel v McDaniel, 2009 BCCA 53 at para 22.

d. Courts have expressed the need for caution on this point. For example, the B.C. Court
of Appeal has stated that great caution must be taken in relying on Operation
Dismantle as a “general authority” that allegations in pleadings should be weighed as
to their truth in proceedings of this kind: Young v Borzoni, 2007 BCCA 16 at para
30. Notwithstanding that caution, the B.C. Court of Appeal went on to state that its
consideration of the authorities led it “... to the conclusion that it is not fundamentally
wrong to look behind the allegations in some cases™: Borzoni at para 30. It drew this
inference “...from the statement of Estey J in Operation Dismantle that the ‘rule ...
does not require that allegations based on assumptions and speculation be taken as
true. ... No violence is done to the rule where allegations, incapable of proof, are not
taken as proven’”: Borzoni at para 30.

e. This entitlement to look behind the allegations was also endorsed in a 1985 BC
Supreme Court decision, where the following comment was made — “the process ...
of subjecting the allegations in the pleadings to sceptical analysis in order to
determine their true character, I consider that to have been an entirely appropriate
procedure”: Rogers v Bank of Montreal (1985), 64 BCLR 63 (SC) at 192.

f. The Court of Queen’s Bench of Alberta has also stated that an exception exists where
the facts pleaded are absurd, highly implausible or are considered bald allegations:
Arabi v Alberta, 2014 ABQB 295 at paras 72-75.

[35] Another instructive comment is from Master Schlosser. In his view, HOOPP Realty
confirms that there is no simple bright line for the material that can be used in support of an
application to strike under Rule 3.68(2)(b): McDonald & Bychkowski Ltd v Lougheed, 2015
ABQB 792 at para 15. Materials are to be considered on a case-by-case basis. After considering
the matter, Master Schlosser determined that the pleadings from another action (the Bhasin
pleadings) fall into the category of acceptable materials permitted by HOOPP Realty because the
subject pleadings were not in the nature of evidence: McDonald at para 15.

[36] Insummary, the judicial guidelines indicate that it is appropriate to consider the
circumstances, litigation history and allegations in a particular case, and to subject assumptions
and speculations to skeptical analysis: Borzoni at para 31. In contrast to facts, assumptions and
speculations are not considered true. That said, seldom will a party seek to strike a pleading
based on a fatal flaw in the pleading pursuant to Rule 3.68; rather, an application for summary
judgment may proceed instead. However, if there is an abuse of process or no cause of action,
Rule 3.68 may apply and is often used.
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. B. Summary Judgment
1. Background

[37] Summary judgment applications are a valid means to adjudicate and resolve legal
disputes: Hryniak v Mauldin, 2014 SCC 7 [Hryniak] at para 36. The Supreme Court of Canada
has directed that summary judgment motions be used more robustly by the courts because they
are a less expensive, more expeditious way to determine actions: Hryniak at paras 4 and 67.

[38] The Alberta Court of Appeal has further directed that Courts in this province may
summarily dismiss a case where there is no genuine issue requiring a trial. In particular, no trial
is required where a judge is able to reach a fair and just determination on the merits of a motion
for summary dismissal: Windsor v Canadian Pacific Railway, 2014 ABCA 108 at para 13. This
will be the case when the process:

a. allows the judge to make the necessary findings of fact;
b. allows the judge to apply the law to the facts; and
c. is a proportionate, more expeditious and less expensive means to achieve a just result.
(see Hryniak at para 49)
2. The Law
[39] Summary dismissal applications are permitted under Rule 7.3. That Rule reads as
follows:
7.3(1) A party may apply to the Court for summary judgment in respect of all or
part of a claim on one or more of the following grounds:
a) there is no defence to a claim or part of it;
b) there is no merit to a claim or part of it;
c) the only real issue is the amount to be awarded.

[40] For purposes of this case, the relevant provision is Rule 7.3(1)(b). For the Defendants to
be successful under that Rule, they need to establish that there is no merit to the particular claim
or part of it.

[41] While the persuasive burden is initially on the applicant, once that burden is satisfied the
persuasive burden shifts to the respondent: Weod Buffalo Housing & Development Corp v
Flett, 2014 ABQB 537 at para 33.

[42] As a matter of process, parties to a summary dismissal application are expected to put
their “best foot forward”. That being the case, gaps in the record will not necessarily prevent
summary disposition: Stefanyk v Sobeys Capital Incorporated, 2018 ABCA 125 at para 12.

[43] Inrecent years, the Alberta Court of Appeal had applied two different tests concerning
the level of proof necessary to succeed on a summary dismissal application. That Court recently
addressed this rift and clearly set out the applicable test in Weir-Jones v Purolator Courier,
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2019 ABCA 49 [Weir-Jones]. The Alberta Court of Appeal also outlined how Rule 7.3(1)(b)
was to be applied to determine whether there is no merit to a claim or part of it.

[44] In addressing the application of Rule 7.3(1)(b), the Court of Appeal emphasized that a
determination under Rule 7.3(1)(b) is not a result of a summary trial. It is a matter of summary
judgment. In that regard, a summary judgment process is not to be construed as being on the
summary trial process continuum: Weir-Jones at para 19. To underscore the point, the Alberta
Court of Appeal stated that summary judgment “is a way of resolving disputes without a trial; a
summary trial is a trial”: Weir-Jones at para 18 (emphasis in original). Witnesses may give oral
evidence at a summary trial; an application proceeds on affidavit evidence and transcripts of any
cross examinations. In the course of its commentary, the Court of Appeal at para 21 reiterated
that the three-part test in Hyrniak set out above is the correct analytical approach for when
summary judgment may be appropriate: see Hryniak at para 49.

[45] With respect to assessing the facts when applying the Hyrniak test, the Alberta Court of
Appeal directed that a judge can make findings of fact if the record permits that to be done, when
viewed from an overall perspective: Weir-Jones at para 38. Further, that Court indicated that a
judge may draw inferences as necessary, and need not restrict themselves only to cases where the
facts are not in dispute.

[46] In connection with that judicial guideline, a plaintiff cannot resist summary dismissal
merely by raising a “doubt”: Stefanyk at para 16. That said, the Alberta Court of Appeal
provided caution on a couple of fronts. First, it stated that for a matter to be appropriate for
summary judgment, there ought not to be a dispute on material facts: Weir-Jones at paras 21 and
35-36. Second, the presiding judge must consider whether the quality of the evidence is such that
it is fair to conclusively adjudicate the action summarily: Weir-Jones at para 34.

[47] Summary judgment also may be granted where, “even if the facts asserted by the
resisting party were true, they would not support that party’s claim”: Weir-Jones at para 38.

[48] Interms of the standard of proof, the moving party must begin by proving the factual
basis of the application on the balance of probabilities: Weir-Jones at paras 30 and 33. Once that
has occurred, the presiding judge must be sufficiently satisfied and comfortable with the record
to conclude that there is no genuine issue requiring a trial: Weir-Jones at para 30. In short:

[t]he moving party has the burden of establishing that, considering the facts, the
record, and the law, it is entitled to summary judgment on the merits of the case,
and that there is no genuine issue for trial. The resisting party then has an
evidentiary burden of persuading the court that there is a genuine issue requiring a
trial, or in other words that the moving party has not met that aspect of its
burden...: Weir-Jones at para 35.

[49] In this regard, it is important to note that summary judgment cannot be resisted merely by
speculating as to what may arise at trial: Weir-Jones at paras 37 and 39.

[50] Summary judgment also may be appropriate where the facts are not seriously in dispute,
and the real question is how the law applies to those facts: Weir-Jones at para 21. In general, the






